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OVERVIEW 

In interpreting and applying the Charter I believe that the courts must be 

cautious to ensure that it does not simply become an instrument of better 

situated individuals to roll back legislation which has as its object the 

improvement of the condition of less advantaged persons.1 

__________________________________________________ 

In their discussions with me, Canadians have been clear that they still 

strongly support the core values on which our health care system is 

premised – equity, fairness and solidarity. … Building from these values, 

Canadians have come to view their health care system as a national 

program, delivered locally but structured on intergovernmental 

collaboration and a mutual understanding of values. They want and expect 

their governments to work together to ensure that the policies and 

programs that define medicare remain true to these values.2 

 

1. The Attorney General of Canada (“Canada”) decided to participate in these proceedings 

because of the significant consequences that striking down the Medicare Protection Act, RSBC 

1996, c 286 (“Medicare Protection Act”)’s prohibition on private insurance, as well as the 

legislative provisions that inhibit the ability of enrolled physicians in British Columbia to charge 

for insured services (the “Impugned Provisions”), would have on the health care insurance 

system in this country. It is not hyperbolic to say that the plaintiffs’ requested relief has the 

potential to undermine the very foundation of Canada’s health care insurance system.  

2. Removing the Impugned Provisions will result in inequitable and unfair access to insured 

health care services, contrary to the principles of the Canada Health Act, RSC 1985, c C-6 

(“Canada Health Act”). Some individuals would be permitted to jump the queue, while the rest 

of British Columbia residents would continue to rely on a publicly funded health care system that 

would be eroded as resources are siphoned off by privately funded care. The real beneficiaries of 

the plaintiffs’ challenge would be the wealthy and the doctors who treat them, including the 

                                                           
1 R v Edwards Books and Art Ltd, [1986] 2 SCR 713 at para 141;  
2 Exhibit 435G, Affidavit of Gigi Mandy made August 2, 2016 [Mandy Affidavit # 1], Vol. 

VII, Exhibit V: Report of the Commission on the Future of Health Care in Canada: Building on 

Values: The Future of Heath Care in Canada (Saskatchewan: Privy Council, 2002) [Romanow 

Report] at 2955 (xvi) [CBE, Tab 28].  
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corporate plaintiffs. 

3. Despite the plaintiffs’ assertions to the contrary, from its inception, the Canada Health 

Act has been concerned with ensuring that equity and fairness prevail in the provision of 

medically necessary insured health care services. As the health care landscape has evolved over 

the years, the proliferation of private clinics gave rise to a concern on the part of the federal 

government that equity and fairness would be undermined by individuals who could bypass the 

wait times in the publicly funded health care insurance system by paying for their medically 

necessary insured services. Concerns also arose with respect to the impact of these private clinics 

on the public system as they had the potential to lure doctors and nurses with more lucrative fees 

and predictable working hours. It is for these reasons, among others, that successive Ministers of 

Health have issued policy interpretation letters to their provincial counterparts to remind them of 

the principles and requirements in the Canada Health Act and alert them to practices that 

contravene those criteria. Striking down the Impugned Provisions would have a significant 

impact on British Columbia’s ability to uphold these criteria and continue to receive its federal 

transfer to support the provision of insured health care services to its residents. 

4. Most importantly, however, striking down the Impugned Provisions would exacerbate the 

health inequities already facing vulnerable British Columbians. Individuals with disabilities and 

pre-existing or chronic medical conditions would be unable to obtain the so-called “benefits” of 

private insurance for medically necessary insured services and they, along with the poor and the 

elderly, would be left to obtain their care in a significantly weakened public system. It cannot be 

that the Charter was meant to uphold the interests of the most privileged Canadians at the 

expense of our most vulnerable. The Impugned Provisions are necessary to maintain the viability 

and equitability of the publicly funded health care insurance system in British Columbia.  

FACTS 

5. Canada’s rendition of the facts in this case is focused on the history and development of 

the Canada Health Act as well as the evidence provided by Canada’s government and expert 

witnesses. Canada also adopts the factual submissions of the Attorney General of British 

Columbia (“AGBC”). 
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1. The Federal Legislative Scheme 

a. Overview of the Legislative Scheme 

6. Every jurisdiction in the world has its own unique approach to addressing the health care 

needs of its population, and every health care system design is a complex product of history and 

politics.  Professor Greg Marchildon, who is the Ontario Research Chair in Health Policy and 

System Design with the Institute of Health Policy, Management and Evaluation at the University 

of Toronto, explains the uniqueness of health systems in his expert report: 

The reality is that there is a very different public-private mix in the health 

systems of all higher-income countries. In fact, the mix is invariably 

unique to any one country and the result of a long history in which a 

complex variety of political, sociological, institutional and other factors 

have produced a different mix. … 

Every health system has evolved in a way that produces a unique public-

private mix in terms of financing and delivery as well as administration 

and regulation. … 

Any health coverage system is really an intricate web of administrative 

and regulatory arrangements created over generations based on unique 

historical responses to the challenge of ensuring a population has adequate 

access to quality health services.3 

7. Canada is no exception to this rule and, over time, has developed and refined its own 

distinctive model for the funding and provision of healthcare services in the country.  

8. At trial, Canada proffered lay evidence from Health Canada officials on the federal 

government’s role and responsibilities with respect to health care, including the evolution of 

Canada’s health care system, the enactment of the Canada Health Act, and its administration.  

9. Ms. Gigi Mandy provided the majority of Canada’s evidence on the federal legislative 

scheme. Ms. Mandy is the Executive Director of the Canada Health Act Division of the Strategic 

Policy Branch within Health Canada (“CHAD”).4 CHAD is the area of Health Canada that is 

                                                           
3 Exhibit 487, Response Report of Dr. Gregory Marchildon dated July 30 2015, [Marchildon 

Response Report] at 2-3 and 13 [CBE, Tab 83].  
4 Exhibit 435, Mandy Affidavit #1 at paras 1-2 [CBE, Tab 10].  
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responsible for the day-to-day administration of the Canada Health Act, including monitoring 

provincial and territorial compliance with the requirements of the Act. Ms. Mandy’s staff 

provides analysis, policy options and recommendations to the federal Minister of Health on 

emerging issues that may have an impact on Canada’s publicly funded health care system.5 

10. Ms. Mandy provided two affidavits in this action. In her Affidavit #1, affirmed on August 

2, 2016, Ms. Mandy reviews the inception and creation of the publicly funded health care system 

in Canada. Affidavit #2, filed on October 10, 2018, updates the evidence in Affidavit #1. In her 

affidavits and oral evidence, Ms. Mandy explained the requirements of the Canada Health Act 

that are relevant to this litigation. She emphasised that the accessibility criterion in the Act is 

particularly relevant since, from Health Canada’s perspective, extra-billing and user charges pose 

a barrier to access for insured persons.6 

11. Ms. Mandy also provided evidence on the federal, provincial, and territorial roles and 

responsibilities for health care in Canada. Ms. Mandy’s evidence highlights the complexity of 

Canada’s publicly funded health care  system, including the federal government’s response over 

the years to various challenges that have arisen in the provision of publicly funded health care, 

such as extra-billing, user  charges, dual practice, and private insurance. 

12. As set out in detail below, Ms. Mandy provided an overview of the issues that led to the 

unanimous enactment of the Canada Health Act and Health Canada’s subsequent interpretation 

and enforcement of the principles set out in the Act. Ms. Mandy also testified to Health Canada’s 

compliance efforts under the Canada Health Act, including evidence on Canada Health Transfer 

(“CHT”) deductions that have been taken in respect of extra-billing and user charges. More 

particularly, Ms. Mandy explained the CHT deductions that have been applied to British 

Columbia from 2003 to the present. 

13. In brief, the Canada Health Act is the federal legislation governing publicly funded 

                                                           
5 Transcript Day 144, Mandy Testimony, 36:14-37:6; Exhibit 435 Mandy Affidavit #1 at paras 

5-8 [CBE, Tab 10]. 
6 Transcript Day 144, Mandy Testimony, 39:32-41:18; Exhibit 435, Mandy Affidavit #1 at 

paras 12-13 [CBE, Tab 10].  
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health care insurance in Canada, also known as Medicare. The Act sets out the overall objective 

of Canadian health care policy as being "to protect, promote and restore the physical and mental 

well-being of residents of Canada and to facilitate reasonable access to health services without 

financial or other barriers."7  This reflects the long-standing and fundamental premise of the 

Canadian health care system that residents should have access to medically necessary physician 

and hospital services unimpeded by financial or other barriers. 

14. The federal government plays an important role in setting and administering national 

principles for Canada’s health care insurance system. In particular, the Canada Health Act 

establishes criteria and conditions related to insured health services and extended health care 

services that the provinces and territories must fulfill to receive the full federal cash contribution 

under the CHT. Most notably, for the purposes of this litigation, are the criteria of universality 

and accessibility, which are the twin pillars that serve to preserve equity in Canada’s healthcare 

system.   

15. Ultimately, as will be described in further detail below, the objective of the Canada 

Health Act is to preserve a publicly managed health care system in which access to medically 

necessary insured services is based on need and not on an individual’s ability or willingness to 

pay. This is consistent with the federal aims articulated throughout the development of Canada’s 

Medicare system and in a number of legislative forms prior to the enactment of the Canada 

Health Act.  

16. From the beginning, the federal government has been concerned with fostering equity 

and fairness with respect to accessing medically necessary insured services. The requirements 

that extra-billing and user charges be prohibited in order for a province to obtain its full share of 

the CHT are a product of these concerns.  

17. The plaintiffs are simply wrong when they assert that the requirements of the Act were 

only meant to apply to the provision of services in the public system rather than in a parallel 

private system. The requirements of the Act have always been intended to apply to insured health 

services provided by enrolled physicians to insured persons, regardless of where these services 

                                                           
7 Canada Health Act, RSC 1985, c C-6, s 3 [CHA]. 
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are delivered (i.e., in a publicly funded hospital, a General Practitioner’s office, or privately 

owned clinic). Enrolled physicians who provide insured health services to insured persons in a 

privately owned clinic are not in the “private system”. Rather, enrolled physicians, as long as 

they remain enrolled, are always part of the public system and governed by the rules of the 

relevant provincial public health care insurance plan. As private clinics have begun to proliferate, 

Health Canada has merely reiterated this basic premise.  

18. The goals of Medicare have been developed, reviewed, and solidified over six decades by 

numerous Royal Commissions, parliamentary and legislative committees, federal reports, and 

academic reviews. Throughout, the federal objective has remained constant: to protect universal 

access to medically necessary insured health care services provided on the basis of need, rather 

than the ability to pay.  

19. The evidence adduced in this litigation has demonstrated that the criteria in the Canada 

Health Act represent a reasonable policy choice responding to the concerns of Canadians. The 

Medicare Protection Act and, in particular, the Impugned Provisions, embody this policy choice 

and uphold the goals of the Canada Health Act. These provisions are a vital component in the 

promotion of equity and fairness in Canada’s Medicare regime.   

b. History of the Federal Legislative Framework 

20. When the Canada Health Act was debated in Parliament, Senator Jacques Hebert 

provided a succinct description of the long-standing aims of Canadian Medicare: 

Medicare has had a long and honourable history in Canada. Our system is 

one of the most equitable in the world. It is economically viable, it is 

humane, and, in a way, it is part of our heritage. It is based on the principle 

that every single Canadian is entitled to whatever hospital and medical 

care he needs, regardless of his ability to pay. 

Thanks to medicare, no one need worry about any financial burden 

resulting from an unforeseen illness. Since health insurance is a collective 

program, all Canadians share the cost of medical care for which they could 

not pay individually. Their taxes provide anticipated payments towards the 

cost of the insured health services they will eventually need. This program 

is not only for the young, the wealthy and the healthy. It is designed also 

to help the poor, the old and the chronically ill. The latter group is the one 
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most affected by the [charging] of direct fees.8 

21. The seeds of Canadian Medicare were first sown in the prairies in 1946, when Tommy 

Douglas introduced province-wide universal hospital insurance in Saskatchewan.9  The 

Saskatchewan Hospitalization Act, 1946 established that all residents would receive hospital and 

diagnostic services free of any charges that would henceforth be paid by the provincial 

government.10 At this time, it was widely-accepted that hospital services represented the best 

care that medical science had to offer, but could be prohibitively expensive for many Canadians. 

Private insurance often failed to provide the necessary coverage in times of need.11 

 Hospital Insurance and Diagnostic Services Act 

22. In the mid-1950s, in response to increasing provincial pressures and public demand, the 

federal government agreed to provide further financial assistance to provinces and territories to 

help them establish health insurance programs.12 In 1957, Canada unanimously adopted the 

Hospital Insurance and Diagnostic Services Act, SC 1957, c. 28, (“HIDSA”) to share in the cost 

of these services.13 This legislation launched the largest single national funding program in 

peacetime and became the hallmark of cooperative federalism in Canada. This was the beginning 

of Canada’s single-payer public health insurance system financed through a progressive tax 

system which allows risks to be pooled and costs to be shared by all Canadians.14 

23. Under HIDSA, the federal government made financial contributions to provinces and 

                                                           
8Exhibit 435E, Mandy Affidavit # 1, Vol. V, Exhibit T: Official Debates of the Senate, Volume 

129, No. 30, 2nd session, 32nd parliament, Hansard Senator Jacques Hebert in the April 11, 1984 

debates surrounding the proposed provisions of the CHA prior to its enactment at 2508 [CBE, 

Tab 26].  
9 Exhibit 435A, Mandy Affidavit #1, Vol. I, Exhibit E: Royal Commission on Health Services, 

Volumes 1 and 2 (1964) [Hall Report (1964)] at 437 [CBE, Tab 12].  
10Exhibit 486, Marchildon Expert Report dated March 3, 2014 [Marchildon Expert Report] at 

5-6 [CBE, Tab 82].  
11 Exhibit 486, Marchildon Expert Report at 6 [CBE, Tab 82]. 
12 Exhibit 486, Marchildon Expert Report at 9 [CBE, Tab 82]. 
13 Exhibit 486, Marchildon Expert Report at 10 [CBE, Tab 82]. 
14 Exhibit 435A, Mandy Affidavit #1, Vol. I, Exhibit E: Hall Report (1964) at 58-60 [CBE, 

Tab 12]; Exhibit 435B, Mandy Affidavit #1, Vol. II, Exhibit E: Hall Report (1964) at 776-781 

[CBE, Tab 13].  
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territories for in-patient hospital services and optional out-patient services. In order to be eligible 

for funding, each province and territory was required to enter into an agreement with the federal 

government that stipulated that all residents would receive insured services based on uniform 

terms and conditions. HIDSA also included disincentives for provinces and territories to impose 

direct patient charges. The formula for federal contributions payable to the provinces and 

territories required that any amounts that provinces and territories allowed to be charged to 

insured persons were deducted from federal contributions that would otherwise be payable.15 

This requirement inhibited participating provinces and territories from using private insurance 

carriers as part of their schemes because private insurance carriers needed to risk rate individuals 

or groups in order to determine the cost of premiums, thereby creating differential rules of access 

for differently rated users.16 

24. While the HIDSA did not include explicit provisions to prohibit private health insurance 

for publicly insured hospital services, Professor Marchildon explained that: 

…from a practical standpoint, it did make it difficult for provincial 

governments to use private insurance carriers as part of their respective 

schemes, since these firms had to risk rate individuals or groups in order to 

determine the cost of premiums, a need that clashed with the federal 

requirement that residents receive Medicare benefits on uniform terms and 

conditions. The federal rules also meant that a provincial plan was 

ineligible if it imposed or allowed means-testing as part of a scheme that 

subsidized the purchase of private health insurance for inpatient services at 

duly qualified hospitals.17 

25. HIDSA operated as intended and by 1961, every province and territory had established 

publicly funded hospital insurance plans based on federal standards and universal access to 

hospital care.18 

                                                           
15 Exhibit 435, Mandy Affidavit # 1 at para 27-28 [CBE, Tab 10].  
16 Exhibit 486, Marchildon Expert Report at 10-11 [CBE, Tab 82].  
17 Exhibit 487, Marchildon Response Report at 11 [CBE, Tab 83].  
18 Exhibit 435, Mandy Affidavit # 1 at para 27.  Note: At para 206 of their final argument, the 

plaintiffs incorrectly characterise HIDSA as “the Federal Government’s hospital insurance 

program”.  Ms. Mandy’s evidence at paras 27-28 of her first affidavit is clear that HIDSA was a 

federal cost-sharing program, not a hospital insurance program. The hospital plans were 

provincial/territorial not federal [CBE, Tab 10].  
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26. The introduction of universal coverage for hospital services on uniform terms and 

conditions also raised issues regarding the remuneration, working arrangements, and 

independence of physicians. Professor Marchildon testified that an important legacy of the 

approach taken by Saskatchewan – the first province to introduce universal coverage for hospital 

services – was the rejection of a state-salaried medical service and the acceptance of independent 

medical practice.19 The salaried approach was vehemently opposed by organized medicine in 

Saskatchewan, and “the Douglas government concluded that it was more important to gain the 

cooperation of the medical profession so that universal hospital coverage could be implemented 

as quickly as possible than it was to change the ownership and delivery of services”.20 As a 

result, and in contrast to other jurisdictions such as the United Kingdom, Canada’s Medicare 

system has developed in the context of physicians as independent contractors rather than salaried 

employees of provincial or territorial governments.  

27. This approach was retained when Saskatchewan moved to introduce universal coverage 

for physician services in 1959.21 However, universal coverage for these physician services 

proved to be more controversial in Saskatchewan than universal coverage for hospital services 

because physicians considered the former as more directly affecting their remuneration, working 

arrangements, and independence.22 This opposition resulted in numerous delays to the 

implementation of Medicare in Saskatchewan, culminating in a 23 day long physician strike 

which was resolved by the Saskatoon Agreement in July 1962.23 

28. The Saskatoon Agreement included a number of concessions to physicians. In particular, 

the Saskatchewan government conceded the right of physicians to opt-out of the public scheme 

                                                           
19 Exhibit 486, Marchildon Expert Report at 7 [CBE, Tab 82].  
20 Exhibit 486, Marchildon Expert Report at 7- 8; see the detailed description of the events in 

Saskatchewan at 12-30 [CBE, Tab 82].  
21 Exhibit 486, Marchildon Expert Report 2014 at 13 [CBE, Tab 82].  
22 Exhibit 486, Marchildon Expert Report 2014 at 13[CBE, Tab 82].  
23 Exhibit 486, Marchildon Expert Report 2014 at 12-30 [CBE, Tab 82]; Exhibit 435, Mandy 

Affidavit #1, para 29 [CBE, Tab 10]; Exhibit 435A, Mandy Affidavit #1, Vol. I, Exhibit D: 

Memorandum of Agreement Government of the Province of Saskatchewan and The College of 

Physicians and Surgeons of Saskatchewan dated July 23, 1962 [Saskatoon Agreement] at 23 

[CBE, Tab 11].  
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and, if they did so, to charge patients in excess of public plan rates.  This, in turn, opened the 

door to the use of private insurance carriers to pay for physician services. However, the ability to 

opt-out proved unpopular and fell into disuse as residents were not willing to be charged in 

excess of public plan rates.24 Moreover, although private insurance carriers could theoretically be 

used to pay for physician services, they were “henceforth limited to a cheque-writing function” 

of disbursing government funds to physicians who did not want to receive money directly from 

the government. Over time this payment option also fell into disuse, but because of the 

Saskatoon Agreement private insurance still remains legal in Saskatchewan. However, as is 

explained below in the section on provincial legislation, private insurance in Saskatchewan is 

effectively prohibited in practice.25  

29. In 1963, Alberta adopted an alternative to the Saskatchewan model that sought to expand 

health care coverage through subsidizing private insurance.26 The Alberta model was predicated 

on user fees and was designed to be voluntary rather than universal. It was “celebrated by 

organized medicine, the insurance industry and chambers of commerce throughout Canada”.27  

 Hall Commission 

30. In 1961, at the request of the Canadian Medical Association, the federal government 

initiated a Royal Commission chaired by Justice Emmett Hall (the “Hall Commission”) to:  

… inquire into and report upon the existing facilities and the future need 

for health services for the people of Canada and the resources to provide 

such services, and to recommend such measures, consistent with the 

constitutional division of legislative powers in Canada, as the 

Commissioners believe will ensure that the best possible health care is 

available to all Canadians.28  

31. The Hall Commission began its work in the midst of the debate regarding the 

                                                           
24Exhibit 486, Marchildon Expert Report at 27-30 [CBE, Tab 82].  
25Exhibit 486, Marchildon Expert Report at 27-30 [CBE, Tab 82]. 
26Exhibit 486, Marchildon Expert Report at 31 [CBE, Tab 82]. 
27Exhibit 486, Marchildon Expert Report at 47-48 [CBE, Tab 82]. 
28Exhibit 435A, Mandy Affidavit #1, Vol. I, Exhibit E: Hall Report (1964) at 36 [CBE, Tab 

12].  
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introduction of universal coverage for physician services in Saskatchewan. It released the first 

volume of its report in 1964 after the Saskatoon Agreement had permitted Medicare to germinate 

in Saskatchewan and after Alberta had introduced its plan. The Hall Commission recommended 

in favour of a single-payer universal scheme along the lines of what Saskatchewan had 

implemented as the most administratively viable and cost effective way to ensure comprehensive 

coverage.29 In coming to its recommendation, the Hall Commission examined the implications of 

patient charges on a publicly funded health care system. The Hall Commission firmly rejected 

the subsidy approach that had been adopted by Alberta as being administratively cumbersome 

and wasteful, and incapable of making coverage universal.30   

32. The Hall Commission further recommended the creation of a health charter containing 

guidelines for universal and comprehensive coverage on uniform terms and conditions to all 

Canadians regardless of age, state of health, or ability to pay.31  As part of its proposed “Health 

Charter for Canadians”, the Hall Commission accepted the principle, preserved by the Saskatoon 

Agreement, that patients should be free to choose their doctors, and doctors should be free to 

choose their patients: 

The achievement of the highest possible health standards for all our people 

must become a primary objective of national policy… This objective can 

best be achieved through a comprehensive, universal Health Services 

Programme for the Canadian people…  

BASED upon freedom of choice, and upon free and self-governing 

professions… 

5. "Freedom of choice" means the right of a patient to select his physician 

or dentist and the right of the practitioner to accept or not to accept a 

patient except in emergency or on humanitarian grounds. 

6. "Free and self-governing professions" means the right of members of 

health professions to practise within the law, to free choice of location and 

                                                           
29 Exhibit 486, Marchildon Expert Report at 31-32 [CBE, Tab 82].  
30 Exhibit 486, Marchildon Expert Report at 31-32 [CBE, Tab 82]. 
31 Exhibit 435A, Mandy Affidavit #1, Vol. I, Exhibit E: Hall Report (1964) at 59 [CBE, Tab 

12].  
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type of practice, and to professional self-government…32 

33. The plaintiffs have misinterpreted the Hall Commission’s statements in support of these 

principles of physician independence as being statements in support of access to wholly private 

care.33  However, when read in the context provided above, that passage clearly does not relate to 

“obtaining treatment outside of the public system” as the plaintiffs allege.34 

34. Indeed, the Hall Commission recommended that the schedule of maximum fees or other 

payments should be that negotiated between the medical association and the respective 

provincial administrative agency without extra billing. Provincial legislation should provide for 

an appeal procedure in the event of disagreement.35 The Commissioner’s rationale was that: 

…since removal of financial barriers to care was the first step towards 

more equitable distribution of medical services, their goal would be 

jeopardized if the professional monopoly – or members thereof – retained 

unilateral pricing prerogatives within the public program.36 

35. The Hall Commission further advised against the use of private insurers and in favour of 

single-payer administration on the grounds of administrative efficiency.37 The findings of the 

Hall Commission sparked significant public debate and federal, provincial, territorial discussions 

on the essential elements of Medicare that required federal protection.  

 Medical Care Act 

36. In 1966, in response to the Hall Commission, the federal government enacted the Medical 

Care Act, 1966-67, c 64 (“Medical Care Act”), as a further step towards ensuring that all 

Canadians had equitable access to insured services regardless of health status or income. The 

Medical Care Act established a cost-sharing program for the federal government to provide 

funding to those provinces and territories that had medical care insurance plans in place for 

                                                           
32 Exhibit 435A, Mandy Affidavit #1, Vol. I, Exhibit E: Hall Report (1964) at 59-60 [CBE, 

Tab 12].  
33Plaintiffs’ Final Argument [PFA] at para 209.   
34 Plaintiffs’ Final Argument [PFA] at para 209.  
35 Exhibit 435A, Mandy Affidavit #1, Vol. I, Exhibit E: Hall Report (1964) at 81 [CBE, Tab 

12]. 
36 Exhibit 486, Marchildon Expert Report at 33 [CBE, Tab 82].  
37 Exhibit 486, Marchildon Expert Report at 32 [CBE, Tab 82]. 
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physician services. To be eligible for funding, the medical care insurance plans had to be 

universal, publicly administered, portable, and comprehensive. The Medical Care Act provided 

that the federal government would: 

… contribute Medicare funding to any provincial government that agreed 

that their respective Medicare programs would: 1) provide comprehensive 

medical care coverage for virtually all the services provided by GPs and 

specialists; 2) ensure portability of benefits; 3) be publicly administered by 

a body accountable to the provincial legislature; and 4) design universal 

coverage in a way that all residents would have access on uniform terms 

and conditions.38 

37. Professor Michael Bliss, the plaintiffs’ expert on the history of health care in Canada,39 

testified that the initiatives that resulted in the Medical Care Act “represented the formation of a 

consensus in Canada that access to necessary medical and hospital services should be guaranteed 

to all citizens, and that previous inequality of access had not been socially just.”40 

38. It is significant that the criteria set out in the Medical Care Act were not set out in 

absolute terms:   

 “Comprehensive” coverage for physician services did not mean “complete” coverage. 

Under the Medical Care Act, “insured services” related to physician services that 

were “medically required” but did not include any services that were provided under 

a federal statute, nor did they include any services provided under a provincial statute 

“relating to workmen’s compensation”.41 As is explained in more detail below, 

individuals subject to other public legislative schemes, such as the Workers’ 

Compensation Act, were not given special or exceptional treatment but continued to 

be dealt with under the ambit of the public system according to statute. Which 

physician services were “medically required” were to be specified in accordance with 

                                                           
38 Exhibit 486, Marchildon Expert Report at 35-36 [CBE, Tab 82].  
39 Exhibit 6, Expert Report of Professor Michael Bliss dated July 11 2014, amended July 31, 

2014 [Bliss Expert Report] [CBE, Tab 1].  
40 Exhibit 6, Bliss Expert Report at 50 [CBE, Tab 1]. 
41 Medical Care Act, 1966-67, c 64, s 2(e) [MCA].      



 

Cambie Surgeries Corporation et al v. AGBC et al. 
AGC Final Written Argument 

Page 17 of 119 

the law.42  

 “Portability” was restricted to temporary coverage of insured persons while they were 

absent from the province that was insuring them.43 

 “Public administration” permitted not-for-profit insurance carriers to participate in the 

administration of healthcare as long as their accounts were open to public audit and 

their operations were ultimately accountable to the provincial government.44 

 “Universal coverage” was deemed to have been met if, by 1 July 1971, 95% of the 

insurable residents of a province45 were entitled under the provincial plan to insured 

services.46   

 “Uniform terms and conditions” provided that “charges made to insured persons or 

otherwise” not impede “reasonable access to insured services by insured persons”.47 

The requirement for reasonable compensation was intended to protect the “uniform 

terms and conditions” criterion by insuring “that the great majority of physicians 

[would] accept the plan payments as payments in full” so that access would not be 

based upon ability to pay.48 If a physician accepted the plan payments as payments in 

full, then they would not be extra-billing or offering insured services entirely outside 

the plan.  

39. The federal government was of the view that permitting the use of “Extra-billing 

Insurance” (i.e. private insurance) would effectively lead to a breach of the conditions of the 

                                                           
42 MCA, s 4(3).  
43 MCA, s 4(1)(d).  
44 MCA, ss. 4(1)(a), 4(2); Exhibit 486, Marchildon Expert Report at 36-37 [CBE 82].  
45 This includes all residents who are not incarcerated in a federal penitentiary, or are not 

members of the military, or the RCMP; see MCA, s 2, definitions of “insurable resident” and 

“population”. 
46 MCA, s 4(1)(c).  
47 MCA, s 4(1)(b).  
48 Exhibit 435C, Mandy Affidavit #1, Vol. III, Exhibit G: Medicare and Extra-billing Statement 

by the Honourable John Munro dated September 26, 1969 at 1365 [Munro Statement 1969] 

[CBE, Tab 14]; Exhibit 486, Marchildon Expert Report at 38-39 [CBE, Tab 82].  
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Medical Care Act.49 In 1969, the federal Minister of Health and Welfare, John Munro, released a 

policy statement on Medicare and extra-billing, confirming the federal government's opposition 

to the sale of private insurance: 

If the Federal Government were to permit a participating province to allow 

the commercial insurance industry to sell insurance against overcharging 

by physicians, it would in effect bring about a double level of benefit 

coverage in that  province and create a distinction so far as access to 

medical care is concerned between the patient who possessed this 

additional coverage against extra charging by the doctor and the citizen 

who could not afford to buy such coverage or to whom the commercial 

insurance industry would not sell such coverage because it did not 

consider him to be a good risk. This would not only defeat the prime 

object of the Medical Care Program but would also directly encourage 

physicians to increase their charges and it would unquestionably have an 

escalating effect upon the cost of Medical Care. 

All that would have been achieved by the Medical Care Program in such 

event would be to maintain the present situation of unequal access to 

Medical Care because of financial circumstances but at a much higher 

level than before. Almost inevitably an impediment or preclusion to 

certain less affluent residents of the province in obtaining necessary 

medical care could develop and thus another condition ·of the Medical 

Care Act would be breached (emphasis added).50 

40. Munro emphasised to provinces and territories the importance of ensuring “that the 

patient of limited financial circumstances is in the same position, so far as obtaining necessary 

medical care is concerned, as his more affluent fellow citizen.”51  

41. By 1972, as required by the Medical Care Act, all provinces and territories had extended 

their health care insurance plans to include physician services. However, concerns began to 

emerge regarding private insurance that was being offered to cover extra-billing by physicians 

seeking higher compensation for their services.52 The federal government became concerned that 

                                                           
49 Exhibit 486, Marchildon Expert Report at 39-40 [CBE, Tab 82].  
50 Exhibit 435C, Mandy Affidavit #1, Vol. III, Exhibit G: Munro Statement 1969 at 1366 

[CBE, Tab 14];    Exhibit 435, Mandy Affidavit #1 at para 33 [CBE, Tab 10].  
51 Exhibit 435C, Mandy Affidavit #1, Vol. III, Exhibit G: Munro Statement 1969 at 1365;     

Exhibit 435 [CBE, Tab 14], Mandy Affidavit #1 at para 33 [CBE, Tab 10].  
52 Exhibit 486, Marchildon Expert Report at 39-42 [CBE, Tab 82].  
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the increasing amount of physician extra-billing would lead to health and social inequalities.53 In 

1974, Health Minister Marc Lalonde released a working paper titled A New Perspective on the 

Health of Canadians. While this working paper did not deal with the consequences of patient 

charges, it underscored that socio-economic inequities can lead to health inequalities and put 

forward the notion that a strong health care system helps keep people healthy.54 

 Established Programs Financing and the Second Hall Report 

42. In the mid 1970s, the federal-provincial cost-sharing arrangements were replaced by the 

Established Programs Financing. This block funding transfer mechanism effectively delinked 

federal funding from provincial-territorial expenditures.  Under the Established Programs 

Financing there was no capacity for the federal government to withhold partial sums of federal 

transfers to provinces or territories if they failed to meet the criteria of the Hospital Insurance 

and Diagnostic Services Act or the Medical Care Act. The federal government could only 

transfer the full amount of the block funding or withhold it all. This latter option was never 

exercised. As a result, there was little incentive at that time for provinces or territories to 

discourage direct patient charges.55 

43. In the period following the introduction of the Established Programs Financing, physician 

extra-billing escalated, and a number of provinces began authorizing user charges for hospital 

services. Professor Marchildon testified that after the federal government replaced its cost-share 

system with a block transfer, “some provincial governments saw extra-billing as a release valve 

for doctors to keep up their incomes, as provincial governments drove hard remuneration 

                                                           
53 Exhibit 435, Mandy Affidavit #1 at para 34 [CBE, Tab 10]; Exhibit 486, Marchildon Expert 

Report at 39-40 [CBE, Tab 82].  
54 Exhibit 435, Mandy Affidavit #1 at para 34 [CBE, Tab 10]; Exhibit 435C, Mandy Affidavit 

#1, Vol. III, Exhibit H: A New Perspective on the Health of Canadians, a working document, 

Marc Lalonde, Minister of National Health and Welfare, dated April 1974 [Lalonde Report] at 

1372, 1384-1385 [CBE, Tab 15].  
55 Exhibit 435, Mandy Affidavit #1 at paras 35-37 [CBE, Tab 10], Exhibits 435C, Mandy 

Affidavit #1, Vol. III, Exhibit I: Federal-Provincial Fiscal Arrangements and Established 

Programs Financing Act, 1977, SC 1976-77, c 10, as it came into force in 1977 at 1446-1501 

[CBE, Tab 16]; Exhibit J: Federal-Provincial Fiscal Arrangements and Established Programs 

Financing Act, 1977, RSC, 1985, c F-8, consolidated version at 1503-1600 [CBE, Tab 17].  
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bargains with organized medicine”.  Professor Marchildon also stated this in turn led to an 

increase in physician opting out and extra-billing, as well as user charges.56 

44. During this time physician extra-billing was occurring at a rate “of some quantitative 

importance” in Prince Edward Island, Nova Scotia, Ontario, Saskatchewan and Alberta” and to a 

lesser extent in Manitoba, Newfoundland and New Brunswick.57  Hospital user charges were 

occurring in Newfoundland, Quebec, Ontario, Manitoba, Alberta and British Columbia.58 

45. There were areas in Canada where it was difficult to find physicians in the public system 

that were not extra-billing. Professor Bliss described it this way: 

… [P]rovider and patient discontent with the public system by the end of 

the 1970s was leading to so much opting-out and extra-billing – what my 

Howe lecture describes as a “reprivatisation” of health care – that in some 

areas of Canada in various areas of health care the public system had 

become practically inaccessible. Inaccessibility meant that universality 

and the fundamental commitment of the system to provide basic health 

care as a right of citizenship – perhaps as a human right in Canada – were 

endangered.59  

Among health care providers, governments’ constraints on reimbursement 

led to dissatisfaction that was expressed in widespread opting out and/or 

extra-billing, particularly by specialists. By the early 1980s, there were 

areas of Canada in which healthcare was becoming reprivatized in the 

sense that it was impossible to find providers – ophthalmologists and 

obstetricians in large parts of rural Ontario, for example – who worked 

entirely within the public system.60 

46. At the September 1979 Federal-Provincial Conference of Health Ministers’ meeting, 

Minister of National Health and Welfare, David Crombie, and Provincial Ministers agreed to 

                                                           
56Exhibit 486, Marchildon Expert Report at 41 [CBE, Tab 82].  
57Exhibit 435D, Mandy Affidavit #1, Vol. IV, Exhibit K: Report on Extra-billing by Physicians 

in Canada at 1605 [CBE, Tab 18].  
58Exhibit 435D, Mandy Affidavit #1sure t, Vol. IV, Exhibit L: Report titled Canada's National-

Provincial Health Program for the 1980's, ‘A Commitment for Renewal’, The Hon. Emmett M. 

Hall, Special Commissioner [Second Hall Report] at 1728 [CBE, Tab 19]; Exhibit 435, Mandy 

Affidavit #1 at para 37 [CBE, Tab 10].  
59Exhibit 6, Bliss Expert Report at 5, para 7 [CBE, Tab 1].  
60Exhibit 6, Bliss Expert Report at 54 [CBE, Tab 1].  
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Terms of Reference to once again commission Justice Emmet Hall to undertake a review of the 

state of publicly financed medical and health insurance programs, with a focus on the extent of 

extra-billing and its impact on Canadians.61 

47. In his final report, Justice Hall called for a national recommitment to the principles of 

Medicare (portability, comprehensiveness, accessibility, public administration, and universal 

coverage), and warned that extra-billing by doctors and user charges levied by hospitals were 

creating a two-tiered system that threatened universal accessibility to care (the “Second Hall 

Report”).62 As Justice Hall’s calls for “national recommitment” demonstrate, and contrary to the 

plaintiffs’ suggestion, these principles, including accessibility, have always been a foundational 

part of Canada’s health care insurance system. 

48. On extra-billing, Justice Hall concluded that, “the practice of extra-billing is inequitable. 

Not only does it deny access by the poor but it also taxes sick persons who…are already paying 

the major cost of the system through their taxes.”63  This conclusion was supported by several 

other reports released during the same time period.64 Justice Hall also concluded that the 

question of prohibiting extra-billing would always have to be accompanied by the recognition of 

                                                           
61Exhibit 435D, Mandy Affidavit # 1, Vol. IV, Exhibit L: Second Hall Report at 1682 and 

1688-1689 [CBE, Tab 19].   
62Exhibit 435, Mandy Affidavit #1 at para 37 [CBE, Tab 10]; Exhibit 435D, Mandy Affidavit 

#1, Vol. IV, Exhibit L: Second Hall Report at 1711-1713 [CBE, Tab 19].   
63 Exhibit 435D, Mandy Affidavit #1, Vol. IV, Exhibit L: Second Hall Report at 1712 [CBE, 

Tab 19]. 
64Exhibit 435, Mandy Affidavit #1 at para 41 [CBE, Tab 10]; Exhibit 435D, Vol. IV, Exhibit 

M: The Effect of Physician Extra Billing on Patients’ Access to Care and Attitudes Toward the 

Ontario Health System, Report on a Patient Survey Conducted in Areas with High Percentages 

of Physicians Opted Out of OHIP, February – March, 1980 at 1794-1796 [CBE, Tab 20]; 

Exhibit 435D, Vol. IV, Exhibit N: Article titled “Utilization of Publicly Insured Health Services 

in Saskatchewan Before, During and After Copayment”, R.G Beck and J.M. Horne (1980) at 

2020 and 2038 [CBE, Tab 21]; Exhibit 435E, Vol. V, Exhibit O: Fiscal Federalism in Canada 

(Parliamentary Task Force on Federal-Provincial Fiscal Arrangements, 1981) [Report on Fiscal 

Federalism 1981] at 2169-2171 [CBE, Tab 22]; Exhibit 436, Gigi Mandy Affidavit #2 made 

October 5, 2018 [Mandy Affidavit #2] at para 58 [CBE Tab 49] and Exhibit CC: Report titled 

“The Effects of Co-Payment on the Poor” (Beck, 1974) at 633-634.  
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the physician's right to adequate compensation.65 The Canada Health Act would later seek to 

balance the prohibition on extra-billing by requiring reasonable compensation to physicians as 

part of the accessibility criterion. This was intended to provide an incentive for those doctors 

who might otherwise choose to practice outside the publicly funded health care system to instead 

participate in it.66 

49. In 1981, a Parliamentary task force on the Federal-Provincial Fiscal Arrangements [the 

“Task Force”] accepted Justice Hall's position that extra-billing threatened the publicly funded 

health care system and called for a consolidation of the HIDSA and the Medical Care Act to 

establish clear program conditions for federal healthcare funding, supported by explicit criteria 

against which satisfaction of those conditions could be enforced and monitored.67  The Task 

Force also recommended that the Minister of National Health and Welfare report to parliament 

annually on the extent to which program conditions have been met and the amount to be 

withheld from provincial and territorial transfers if it is found that conditions had not been fully 

met.68  These provisions were ultimately enshrined in the Canada Health Act to help end the 

inequitable practice of extra-billing.69 

 Introduction of the Canada Health Act 

50. At the May 26, 1982 Conference of the Federal Provincial and Territorial (“FPT”) 

Ministers of Health, National Health and Welfare Minister,, Monique Begin, signalled the 

federal government’s intention to replace the HIDSA and the MCA with new legislation, the 

Canada Health Act.70 The Final Communique from this meeting emphasized the FPT Ministers' 

                                                           
65 Exhibit 435D, Mandy Affidavit #1, Vol. IV, Exhibit L: Second Hall Report at 1714 [CBE, 

Tab 19].  
66 Exhibit 435, Mandy Affidavit #1 at para 38 [CBE, Tab 10].  
67Exhibit 435E, Mandy Affidavit #1, Vol. V, Exhibit O: Report on Fiscal Federalism 1981] at 

2171-2172 and 2176 [CBE, Tab 22].  
68 Exhibit 435E, Mandy Affidavit #1, Vol. V, Exhibit O: Report on Fiscal Federalism 1981 at 

2176 [CBE, Tab 22].  
69Exhibit 486, Marchildon Expert Report at 41-42 [CBE, Tab 82].  
70Exhibit 435, Mandy Affidavit #1 at para 43 [CBE, Tab 10]; Exhibit 435E, Mandy Affidavit 

#1, Vol. V, Exhibit Q: Opening statement of M. Bégin at the 1982 Conference of FPT Ministers 

of Health (1982) at 2291-2302 [CBE, Tab 23].  
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pride in Canada's health insurance system and stressed their continuing commitment to high 

quality care and to the basic principles of universality, portability, comprehensiveness, and 

accessibility. The FPT Ministers agreed that control of extra-billing had to be addressed in order 

to protect accessibility.71 

51. In 1983 the federal government released “Preserving Universal Medicare: A Government 

of Canada Position Paper”, its public policy paper setting out the government’s policy positions 

on the future of Medicare.72 Extra-billing and user charges were identified as a significant threat 

to the universal access that Medicare was supposed to provide: 

Medicare is threatened. The small direct charges of the past are now 

growing and spreading. Medicare as we knew it is gradually eroding. 

Through accumulation of direct charges on the sick – each one possibly 

not a big increase in itself – the goal of complete insurance, fully prepaid, 

is being abandoned. In the not too distant future, we may have to worry 

not only about whether treatment will restore our health, but also about 

how we can manage to pay for needed care. 

It is apparent that unless a concerted effort is made to commit ourselves 

once more to the principle of universal health insurance, the gaps in 

insurance coverage will continue to grow. A choice must now be made. 

Do we as a nation wish to allow an increasing number of our fellow 

Canadians to fall through the widening cracks in our health insurance 

program? Or do we wish instead to preserve and improve Medicare?73 

52. After significant public engagement, parliamentary debate on the bill to pass the Canada 

Health Act was comprehensive and lengthy. Parliament was clear that the goal of new federal 

legislation was not to create something new but to protect the principles and values that already 

existed: universal health care coverage for all regardless of ability to pay.74 The enactment of the 

                                                           
71 Exhibit 435E, Mandy Affidavit #1, Vol. V, Exhibit R: Communiqué titled 

Federal/Provincial Ministers of Health Meeting Final Communiqué (1982) at 2309 [CBE, Tab 

24].  
72 Exhibit 435E, Mandy Affidavit #1, Vol. V, Exhibit S: Preserving Universal Medicare: A 

Government of Canada Position Paper (Ottawa: Minister of Supply & Services Canada, 1983) 

[Universal Medicare Position Paper 1983] at 2311, 2314-2315 [CBE, Tab 25].  
73 Exhibit 435E, Mandy Affidavit #1, Vol. V, Exhibit S: Universal Medicare Position Paper 

1983 at 2315-2316 [CBE, Tab 25].  
74 Exhibit 435, Mandy Affidavit #1 at paras 48-50 [CBE, Tab 10]. 



 

Cambie Surgeries Corporation et al v. AGBC et al. 
AGC Final Written Argument 

Page 24 of 119 

Canada Health Act in 1984 would do more than entrench this principle - it would provide an 

enforcement mechanism to protect it and specifically address extra-billing and user charges. 

During the parliamentary debate on the Act, MP Bill Blaikie stated: 

Now when we come so near to the end of the debate on the Canada 

Health Act, we are saying that that ambivalence and ambiguity are finally 

resolved and we as the Parliament of Canada declare that extra-billing and 

user fees are violations of the principle of Medicare and that, as far as we 

are concerned, the debate on that issue is over.75 

53. The Canada Health Act passed with unanimous support of the House of Commons, 

receiving royal Assent on April 17, 1984. 

c. The Canada Health Act 

 Overview of the Canada Health Act 

54. The aim of the Canada Health Act, like its legislative predecessors, is to ensure that all 

eligible residents of Canadian provinces and territories have reasonable access to medically 

necessary hospital and physician services based on their need rather than their ability to pay.76 

The Canada Health Act continues to uphold the foundational principles upon which our national 

health care insurance system originated, including the principles of accessibility and universality.  

55. The Act defines “insured health services” as medically necessary hospital, physician and 

surgical-dental services,77 provided to insured persons. This definition, found in s. 2 of the 

Canada Health Act, explicitly excludes services provided to persons under any other Act of 

Parliament (e.g., certain health services provided to Veterans) or under the workers' 

compensation legislation of a province or territory.78  

56. The Act further defines “insured person” as an eligible resident of a province or territory. 

                                                           
75 Exhibit 435, Mandy Affidavit #1 at para 50 [CBE, Tab 10]; Exhibit 435E, Mandy Affidavit 

#1, Vol. V, Exhibit T: Official Hansard, House of Common Debates, Vol 127, No 4, 2nd sess, 

32nd Parliament dated Monday, December 12, 1983 at p. 2457 [CBE, Tab 26]. 
76 CHA, s 3. 
77 CHA, s 2.  
78 CHA, s 2.  
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This definition, also found in s. 2 of the Act, excludes members of the Canadian Forces, persons 

serving a term of imprisonment within a federal penitentiary and residents of a province or 

territory who have not completed a minimum period of residency or waiting period, not to 

exceed three months.79 

57. As previously noted, these exclusions predated the enactment of the Canada Health Act, 

as well as the HIDSA and the Medical Care Act. The exclusions are meant to avoid duplicative 

coverage for services that are already covered by another public payer, for example, the federal 

government in the case of federal inmates and Armed Forces members. As Professor Marchildon 

explained in his testimony: “workers’ compensation predates medicare by some half a century, 

and that was taken into consideration when universal hospital coverage and universal medical 

care coverage was introduced. And if I can use this term, it was ‘grandfathered out.’”80 

58. Like the former Medical Care Act and the HIDSA, the Canada Health Act establishes the 

criteria and conditions that each province or territory must satisfy to receive its full share of the 

annual cash contributions to health care spending from the federal government in the form of the 

Canada Health Transfer (“CHT”). These five criteria are: public administration (s. 8), 

comprehensiveness (s. 9), universality (s. 10); portability (s. 11); and accessibility (s. 12).  These 

criteria consolidated the existing principles from previous legislation, including the HIDSA and 

Medical Care Act addressed above.81  A brief explanation of each of the criteria is set out below. 

59. “Public administration” means that provincial plans must be run on a non-profit basis by 

a public authority that is responsible to the provincial government and subject to audit.82 Public 

administration pertains only to the administration of the provincial or territorial plan and does not 

preclude the private delivery of insured health services as long as there are no patient charges.  

60. “Comprehensiveness” means that all “insured services”, as defined by each province or 

territory, provided by physicians and hospitals must be covered by the public health insurance 

                                                           
79 CHA, s 2; Exhibit 435, Mandy Affidavit #1 at para 11 [CBE, Tab 10].  
80 Transcript Day 158, Marchildon Testimony, 35:19-25.  
81 Transcript Day 144, Mandy Testimony, 39:37-41.  
82 Transcript Day 144, Mandy Testimony, 39:47-40:4; Exhibit 444, Canada Health Act, 

Annual Report 2017-2018 [CHA Annual Report] at 13 (CAN001012) [CBE, Tab 58].  
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scheme.83 

61. “Universality” means that 100 percent of insured persons in a province must be entitled 

to health insurance coverage on uniform terms and conditions.84 

62. “Portability” means that when Canadians move from one province to another, coverage 

for insured services remains uninterrupted during any wait time for coverage (not to exceed three 

months) in the new province or territory of residence. Portability also requires coverage of 

insured services be maintained during temporary absences from the province or territory of 

residence, or outside Canada.85 

63. “Accessibility” means that access to insured health care services has to be without 

financial or other barriers, and there can be no discrimination on the basis of your age or health 

status or where you might live in the province.86  As it is stated in the Canada Health Act Annual 

Report 2017-2018: 

The intent of the accessibility criterion is to ensure that insured persons in 

a province or territory have reasonable access to insured hospital, medical 

and surgical-dental services on uniform terms and conditions, unprecluded 

or unimpeded, either directly or indirectly, by charges (extra-billing or 

user charges) or other means (e.g. discrimination on the basis of age, 

health status or financial circumstances).87 

64. To encourage doctors to opt into the plan, reasonable compensation is also required.88 

65. In addition to these overarching criteria, the Canada Health Act also directs that 

provinces and territories must not permit extra-billing or user charges for insured health services, 

both of which are charges that patients would have to pay out of pocket. These requirements, 

                                                           
83 Transcript Day 144, Mandy Testimony, 40:4-6; Exhibit 444, CHA Annual Report at 13 

(CAN001012) [CBE, Tab 58].  
84 Transcript Day 144, Mandy Testimony, 40:7-9; Exhibit 444, CHA Annual Report at 13 

(CAN001012) [CBE, Tab 58].  
85 Transcript Day 144, Mandy Testimony, 40:10-13; Exhibit 444, CHA Annual Report at 13 

(CAN001012) [CBE, Tab 58].  
86 Transcript Day 144, Mandy Testimony, 40:14-18.  
87 Exhibit 444, CHA Annual Report at 14 (CAN001012) [CBE, Tab 58].  
88 Exhibit 444, CHA Annual Report at 14 (CAN001012) [CBE, Tab 58].  
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which are found in ss. 18 and 19 of the Act, were established as a direct response to the evidence 

of barriers to access that were created by extra-billing and user charges as set out in the Second 

Hall Report. 

66. “Extra-billing” under the Canada Health Act captures all charges to insured persons in 

respect of insured services that are provided by an enrolled physician over and above the amount 

that would be paid for that service by the provincial plan”.89 “User charges” under the Canada 

Health Act are “any other charge in relation to the provision of an insured service to an insured 

person, but exclude anything that would be considered extra-billing”.90 For example, “a 

physician requiring someone to purchase an uninsured service or an add-on before they could be 

given access to the insured service, that would also be considered a user charge under the Act.”91 

67. The intent of the extra-billing and user charges provisions is to encourage provinces and 

territories to implement safeguards to prohibit these practices.92 If it is determined that either 

extra-billing or user charges are being permitted by a province or territory, a mandatory 

deduction from the CHT to that province or territory is required under the Canada Health Act.  

68. The Canada Health Act also includes provisions for discretionary penalties to the CHT 

payments of a province or territory for non-compliance with the Act’s five criteria. The size of a 

discretionary penalty is based on the magnitude of the non-compliance.   

69. While the Medicare Protection Act is compliant with the Canada Health Act, it does not 

use the same terminology. As Ms. Mandy explained in her testimony, extra-billing and user 

charges are federally defined terms used in administering the Canada Health Act. Not all 

provinces and territories use the same terminology to define direct patient charges. The Medicare 

Protection Act does not distinguish between extra-billing and user charges. Rather, it simply 

refers to both types of patient charges as “extra-billing.”93 

                                                           
89 CHA, s 2; Transcript Day 144, Mandy Testimony, 41:28-33.  
90 CHA, s 2; Transcript Day 144, Mandy Testimony, 41:34-37.  
91 Transcript Day 144, Mandy Testimony, 41:44-42:1.  
92 Transcript Day 144, Mandy Testimony, 40:19-41:18. 
93 Transcript Day 144, Mandy Testimony, 42:2-7. 
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 Objectives of the Canada Health Act 

70. Over the 60-plus year evolution of our Canadian health care system, the elimination of 

extra-billing and user charges was a primary motivation of successive federal governments, 

culminating with the enactment of the Canada Health Act. As such, at the heart of the Canada 

Health Act is the fundamental principle that all Canadians should have universal access to 

insured health care services on an equitable prepaid basis, i.e. on the basis of need and not the 

ability to pay. This is reflected in s. 3 of the Act, which declares that the primary objective of 

Canadian health care policy includes facilitating “reasonable access to health services without 

financial or other barriers.”   

71. Limitations on the private sale and insurance of covered physician services are consistent 

with the objective of the Act. Such limitations support the objective because they help to remove 

the incentive to provide access based on ability to pay. They also support the objective because 

they help to ensure that those with the greatest need are prioritized over others. 

72. The plaintiffs’ suggestion that Medicare was created to enable universal health care 

coverage with varying levels of accessibility based on ability to pay is completely inconsistent 

with the long-established, clearly articulated objective of the Canada Health Act.94   

73. Both the accessibility and universality criterion are critical to achieving the overall 

objective of the Canada Health Act as it requires that access to insured health services is based 

on health need rather than the ability to pay. While both the universality and accessibility 

criterion in the Canada Health Act reference “uniform terms and conditions”, this phrase must be 

understood contextually. The intent of “uniform terms and conditions” under the accessibility 

criterion is to ensure reasonable access for insured persons without barriers (either directly 

through patient charges or indirectly through other means) at the point-of-service. This is in 

contrast to the intent of the “uniform terms and conditions” provision under the universality 

criterion, which prevents discrimination (i.e. based on age, health status, income, etc.) with 

respect to entitlement to coverage for insured services. The accessibility and universality 

provisions work together to ensure that provincial and territorial plans do not erect undue barriers 

                                                           
94  PFA at paras 198 and 200. 
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for insured persons to access insured services, either through restrictions on entitlement to 

coverage, or restrictions on access to insured services at the point of service.   

74. The plaintiffs’ repeated assertion that the objectives or purpose of the Canada Health Act 

has shifted is not borne out by the evidence. What has shifted is the emergence of private clinics 

and the need for Health Canada to address the issues this raises.  The plaintiffs have suggested 

the letter of former Health Minister Marleau indicates the Canada Health Act had come to reflect 

a dual purpose of “ensuring reasonable access to medically necessary services” and “supporting 

the viability of the publicly funded and administered system in the future.” As is explained in 

more detail in the next section, this suggestion is simply incorrect and fundamentally 

misunderstands the overarching objectives of the Act.95 The Marleau letter clarified that facility 

fees would be considered user charges under the Canada Health Act, and subject to mandatory 

penalties to CHT payments. The issue of viability that Minister Marleau addressed was in 

relation to doctors leaving the public system to practice in the private system. Minister Marleau’s 

position on both of these issues reflected the longstanding purpose of the Act of ensuring 

reasonable access to medically necessary services.96 

75. The plaintiffs’ claim that Health Canada’s focus when interpreting the Canada Health 

Act has shifted from preserving access to publicly funded health care to “discouraging private 

care options generally” is also inaccurate.97  Ms. Mandy testified that, as the health care system 

evolves, new issues arise that require interpretation through the lens of the Canada Health Act. It 

is the issues that are new, not the objectives or the purpose of the Act.98 

76. Contrary to the plaintiffs’ suggestion, the Canada Health Act has always been concerned 

with equity and fairness in the provision of medically necessary insured services. In its 

consideration of the constitutionality of the Impugned Provisions, this Court must not ignore the 

                                                           
95 PFA at paras 277-278.  
96 Exhibit 435H, Mandy Affidavit #1, Vol. VIII, Exhibit II: Letter from Federal Minister of 

National Health and Welfare, Diane Marleau to Minister of Health for Alberta, Shirley 

McClellan dated January 6, 1995 [Marleau January 1995 Letter] at 3868-3869 [CBE, Tab 

31].  
97 PFA at paras 278-279.  
98Transcript Day 144, Mandy Testimony, 57:32-37. 
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fact that accessibility and the equity concerns that that criterion represents have been and remain 

of central importance to Medicare in Canada. 

 Interpreting the Canada Health Act: Extra-billing, User Charges, Private 

Insurance, and Dual Practice 

77. As Ms. Mandy testified, the federal government’s interpretation of the Canada Health 

Act has been communicated via formal Ministerial interpretation letters.  She also noted that 

interpretations are also communicated to the provinces and territories by other means: “[t]here 

may or may not be an official interpretation letter issued. Interpretations may also be 

communicated at the officials' level, at the deputy minister's level, or at a meeting of the 

Conference of Ministers of Health. In short, there are different ways of informing the provinces 

and territories of Health Canada’s interpretation of the Canada Health Act in relation to new 

issues that arise.”99  

Extra-billing and User Charges 

78. In order to ensure federal legislation is able to effectively respond to current issues in the 

ever evolving health care system, federal Health Ministers have clarified the federal 

interpretation of the Canada Health Act over the years, including Health Canada’s position on 

extra-billing and user charges. Three key policy statements, in the form of ministerial letters 

from federal Ministers of Health to their provincial and territorial counterparts, have been issued 

to address new issues arising in the health care system. Along with other ministerial letters to 

provinces and territories and the enforcement actions described below, these letters have 

emphasized the federal role in protecting access to health care based on need rather than ability 

to pay and make clear Canada’s concern at seeing patient charges for medically necessary 

services under any circumstances. In each case, the letters were issued only after extensive 

consultations with provinces and territories.100 

79. The first interpretation letter was issued in 1985 by then federal Minister of Health and 

Welfare Jake Epp.  That letter specifically responded to requests from provinces for clarity on 

                                                           
99Transcript Day 145, Mandy Testimony, 33:4-12.  
100Exhibit 435, Mandy Affidavit #1 at paras 66 and 68 [CBE, Tab 10].  
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the interpretation of the Canada Health Act and concerns over federal encroachment into areas of 

provincial and territorial jurisdiction.  The letter sought to reassure provinces and territories by 

recognizing their “primary responsibility for the provision of personal health care services” and 

their need for “sufficient flexibility and administrative versatility to operate and administer 

[their] health care insurance plans.”101 Minister Epp then set forth comprehensive statements of 

federal policy intent in relation to the criteria and conditions contained in the Act.  

80. In relation to the accessibility criterion, Minister Epp clarified that the Canada Health Act 

seeks to discourage all point-of-service charges for insured health services for insured persons 

and to prevent different treatment of any population group with respect to charges for insured 

health services: “The Act is fairly clear with respect to certain aspects of accessibility. The Act 

seeks to discourage all point-of-service charges for insured services provided to insured persons 

and to prevent adverse discrimination against any population group with respect to charges for, 

or necessary use of, insured services.”102 It is clear from Minister Epp’s letter that the 

accessibility criterion captures all point of service charges for medically necessary insured health 

care services under any circumstances, regardless of whether the enrolled physician bills the 

public system.  

81. Ten years later, Minister Diane Marleau issued a second policy statement on the 

interpretation of the Canada Health Act.  This was primarily in response to concerns about 

facility fees and private clinics that were providing medically necessary services funded partially 

by the public system and partially by patients.103  On this issue of facility fees, Minister Marleau 

stated that “an interpretation which permits facility fees for medically necessary services so long 

as the provincial health insurance plan covers physician fees runs counter to the spirit and intent 

of the Act” and that “such fees constitute user charges and, as such, contravene the principle of 

                                                           
101 Exhibit 435H, Mandy Affidavit #1, Vol. VIII, Exhibit DD: Letter from Federal Minister of 

Health and Welfare, Jake Epp to all Provincial and Territorial Ministers, dated June 18, 1985 

[Epp June 1985 Letter] at 3824 [CBE, Tab 30]. 
102 Exhibit 435H, Mandy Affidavit #1, Vol. VIII, Exhibit DD: Epp June 1985 Letter at 3827-

3828 [CBE, Tab 30].  
103 Exhibit 435H, Mandy Affidavit #1, Vol. VIII, Exhibit II: Marleau January 1995 Letter at 

3866 [CBE, Tab 31].  
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accessibility set out in the Canada Health Act.” 104  As such, the Minister made it clear that it was 

a contravention of the Canada Health Act to charge facility fees when enrolled physicians were 

providing medically necessary insured services at these private clinics.  

82. Minister Marleau clearly linked the accessibility criterion with the prohibition on user 

charges: “[t]he accessibility criterion in the Act, of which the user charge provision is just a 

specific example, was clearly intended to ensure that Canadian residents receive all medically 

necessary care without financial or other barriers and regardless of venue. It must continue to 

mean that as the nature of medical services evolves.”105 The Minister further noted that her intent 

was not to preclude the use of private clinics to provide medically necessary services but, 

instead, “to ensure that medically-necessary services are provided on uniform terms and 

conditions, wherever they are offered. The principles of the Canada Health Act are supple 

enough to accommodate the evolution of medical science and health care delivery. This 

evolution must not lead, however, to a two-tier system of health care.”106 Minister Marleau went 

on to call on provinces and territories not only to regulate private clinics and eliminate user 

charges, but also to “ensure reasonable access to medically necessary services and to support the 

viability of the publicly funded and administered system in the future.”107 

83. Finally, in 2018, Minister Petitpas Taylor issued a third interpretation letter to formalize 

three Canada Health Act initiatives: the Diagnostic Services Policy, the Reimbursement Policy, 

and strengthened reporting under the Canada Health Act.108   

84. Of most relevance to this case is the Diagnostic Services Policy. Minister Petitpas Taylor 

                                                           
104 Exhibit 435H, Mandy Affidavit #1, Vol. VIII, Exhibit II:  Marleau January 1995 Letter at 

3867 [CBE, Tab 31].  
105 Exhibit 435H, Mandy Affidavit #1, Vol. VIII, Exhibit II:  Marleau January 1995 Letter at 

3867 [CBE, Tab 31].  
106 Exhibit 435H, Mandy Affidavit #1, Vol. VIII, Exhibit II:  Marleau January 1995 Letter at 

3868 [CBE, Tab 31].  
107 Exhibit 435H, Mandy Affidavit #1, Vol. VIII, Exhibit II:  Marleau January 1995 Letter at 

3869-3870 [CBE, Tab 31].  
108 Exhibit 436, Mandy Affidavit #2, Exhibit AA: Letter from Ginette Petitpas Taylor, Federal 

Minister of Health to Adrian Dix, Minister of Health for BC, dated August 8, 2018 [Petitpas 

Taylor August 2018 Letter] at 596-598 [CBE, Tab 54].  
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noted that since the inception of the Canada Health Act, the federal position has always been that 

all medically necessary physician and hospital services must be covered by provincial and 

territorial health insurance plans, and this should be the case whether these services are provided 

in a hospital or in a public or private clinic. Minister Petitpas Taylor explained that permitting 

private payments for expedited access to medically necessary services, such as diagnostic 

services, results in patients jumping the queue twice – first for the service itself and then for any 

follow-up care that may be required. She noted that this is unfair and goes against the 

fundamental principle of the Canadian health care system that access should be based on need 

and not on the ability or willingness to pay.109  

85. Minister Petitpas Taylor expressly referenced the equity concerns the Canada Health Act 

and all provincial legislation are meant to protect against: “[w]e all know that Canadians are 

rightfully proud of our publicly funded health care system which ensures that Canadians have 

access to health care on the basis of their need, not the ability to pay. This value not only 

underpins the CHA, but is mirrored in all provincial and territorial health care insurance 

legislation.”110 She noted that the goal of the Canada Health Act has never been about imposing 

penalties but, instead, “it is about meeting the expectations of Canadians about equitable access 

to needed care.”111 

86. Minister Petitpas Taylor informed her provincial and territorial counterparts that when 

the Diagnostic Services Policy comes into effect on April 1, 2020, patient charges for insured 

diagnostic services will be subject to mandatory deductions to the CHT payments of the province 

or territory that allows such charges.112 

                                                           
109 Exhibit 436, Mandy Affidavit #2, Exhibit AA: PetitpasTaylor August 2018 Letter at 596-597 

[CBE, Tab 54]. 
110 Exhibit 436, Mandy Affidavit #2, Exhibit Y: Letter from Ginette Petitpas Taylor, Federal 

Minister of Health to Adrian Dix, Minister of Health for BC, dated February 26, 2018 [Petitpas 

Taylor February 2018 Letter] at 585 [CBE, Tab 53].  
111 Exhibit 436, Mandy Affidavit #2, Exhibit Y: Petitpas Taylor February 2018 Letter at 585 

[CBE, Tab 53].   
112 Exhibit 436, Mandy Affidavit #2, Exhibit Y: Petitpas Taylor February 2018 Letter at 586 

[CBE, Tab 53].  
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Private Insurance 

87. As Professor Marchildon testified, the regulation of insurance falls under exclusive 

provincial/territorial jurisdiction.113 

88. As such, the Canada Health Act does not explicitly require provinces and territories to 

prohibit private health insurance as a condition that must be fulfilled in order to be eligible for 

full funding under the CHT. That said, legislative frameworks that discourage the sale of private 

duplicative insurance support the fundamental objective of the Act of ensuring universal access 

to insured services on uniform terms and condition, based on medical need and not on the ability 

or willingness to pay.  

89. As discussed by Professor Prémont in her expert report, many provinces have voluntarily 

adopted prohibitions on private duplicative insurance as one of three main safeguards 

(discouraging physician dual practice and non-participation complete the trio) to protect the 

integrity of the publicly funded system.114 Taken together, these safeguards encourage physicians 

to remain in the publicly funded system as opposed to exiting it to practice solely on a privately 

paid basis. 

90. From a Canada Health Act perspective, private duplicative health insurance engages the 

accessibility criterion on two fronts. First, it creates an economic incentive for physicians to 

leave the publicly funded system, thereby reducing access to publicly funded insured services. 

Second, it facilitates preferential access to insured health services by those who can afford to pay 

for private insurance.   

91. Furthermore, the universality criterion, which stipulates all insured persons must be 

entitled to coverage for insured services on uniform terms and condition, is engaged as some 

insured persons would not be eligible for private duplicate health insurance, due health status or 

inability to pay.115 

                                                           
113 Transcript Day 158, Marchildon Testimony, 50:28-44, 54:46-55:5. 
114 Exhibit 158, Prémont Expert Report at 6-11[CBE, Tab 5].  
115 Exhibit 579, Frank Expert Report dated July 27, 2016 [Frank Expert Report] at 4, para 11 

[CBE, Tab 87]; Transcript Day 89, Walters Testimony, 19:15-20:3.  
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Dual Practice  

92. Dual practice occurs when an enrolled physician provides insured services in both the 

public system and on a privately paid basis at the same time. It is for good reason that the federal 

and provincial governments are concerned with dual practice. 

93. The AGBC has summarized evidence from numerous experts in this case who have 

opined that dual practice can undermine the fundamental tenet of universal access to insured 

services on uniform terms and conditions in a number of ways.116 The evidence demonstrates 

dual practice encourages queue jumping by those with the ability to pay the private fees at the 

expense of patients waiting in the public system who may have a greater medical need, leading 

to unequal access to insured services.117  Furthermore, health professionals could become 

incentivized to practice on a privately paid basis in private clinics that generally provide less 

complicated and more profitable procedures, leaving more complicated and costlier cases to the 

public system.118  There may even be a perverse incentive for physicians to keep public waiting 

lists long to encourage patients to pay for private care.119   

94. Dual practice also has the potential to escalate costs in the public system and weakens its 

support.120 The plaintiffs have contended that these concerns are all hypothetical; however, one 

                                                           
116 See section 3.7 of the AGBC Final Argument and, in particular the summary of the evidence 

of Exhibit Professor Hsiao; Professor Hurley; Dr. Turnbull; and, Professor Marmor.  
117 See, for example, Exhibit 121, Expert Report of Professor Jeremiah Hurley dated September 

17, 2013 [Hurley Expert Report] at i-iii and 35-37 [CBE, Tab 4]; Exhibit 548B, Expert Report 

of Dr. Jeffrey Turnball dated March 7, 2014 at 5-6 [Turnball Expert Report] [CBE, Tab 86]; 

Exhibit 490, Expert Report of Dr. Adam Oliver dated February 27, 2014 [Oliver Expert 

Report] at 4-6 [CBE, Tab 84]; Exhibit 491, Response Report of Dr. Adam Oliver dated June 

20, 2014 [Oliver Response Report] at 1-3 [CBE, Tab 85].  
118 See, for example, Exhibit 121, Hurley Expert Report at i-iii and 35-37 [CBE, Tab 4]; Exhibit 

548B, Turnbull Expert Report at 3 [CBE, Tab 86]; Exhibit 490, Oliver Expert Report at 4-6 

[CBE, Tab 84]; Exhibit 491, Oliver Response Report at 1-3 [CBE, Tab 85].  
119 See, for example, Exhibit 121, Hurley Expert Report at i-iii and 35-37 [CBE, Tab 4]; 

Exhibit 548B, Turnbull Expert Report at 2 [CBE, Tab 86]; Exhibit 490, Oliver Expert Report at 

4-6 [CBE, Tab 84]; Exhibit 491, Oliver Response Report at 1-3 [CBE, Tab 85].  
120 See, for example, Exhibit 121, Hurley Expert Report at i-iii and 35-37 [CBE, Tab 4]; Exhibit 

548B, Turnbull Expert Report at 4-5 [CBE, Tab 86]; Exhibit 490, Oliver Expert Report at 4-6 

[CBE, Tab 84]; Exhibit 491, Oliver Response Report at 1-3 [CBE, Tab 85].  
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of Dr. Day’s own affidavits provides a concrete example of how a parallel private system may 

deplete the resources and escalate costs for the public system. For example, Dr. Day testified that 

the BC Nurses’ Union was able to use the private remuneration paid to nurses working at the 

Cambie Surgery Centre to negotiate better compensation from British Columbia. 121 It is precisely 

this type of cost-escalation that the prohibition on dual practice attempts to discourage. 

95. Many of these same reasons prompted the Federal Minister of Health, Ujjal Dosanjh, to 

write to his provincial and territorial counterparts in 2005 to signal growing concerns about dual 

practice and clarify the federal government’s position on the issue.122 While not specifically 

stated in the letter, of particular concern at that time was the emergence of physician dual 

practice and patient charges in the area for medically necessary diagnostic services.123  

96. Although Minister Dosanjh’ s letter is not considered a formal interpretation letter, he 

expressed concerns that dual practice created a serious risk to undermine the capacity and 

sustainability of the public health care system. Minister Dosanjh specifically noted how “dual 

practice can give rise to conflict of interest by physicians and create an incentive for them to 

stream patients to their private-pay practice, thereby allowing them to jump the queue, resulting 

in unequal access in the public system”.124  

97. Minister Dosanjh remarked that when dual practice “impedes access on uniform terms 

and conditions, it is inconsistent with the intent of the accessibility criterion of the CHA.”125 He 

asked his provincial and territorial counterparts to address this issue in order to "preserve and 

strengthen Medicare."126   

                                                           
121 Transcript Day 116, Day Testimony, 30:10-15 
122 Exhibit 435H, Mandy Affidavit #1, Vol. VIII, Exhibit KK: Letter from Ujjal Dosanjh, 

Federal Minister of Health to George Abbott, Minister of Health for BC, dated November 28, 

2005 [Dosanjh 2005 Letter] at 3875-3876 [CBE, Tab 32].  
123 Transcript Day 145, Mandy Testimony, 63:29-40.  
124 Exhibit 435H, Mandy Affidavit #1, Vol. VIII, Exhibit KK: Dosanjh 2005 Letter at 3876 

[CBE, Tab 32].  
125 Exhibit 435H, Mandy Affidavit #1, Vol. VIII, Exhibit KK: Dosanjh 2005 Letter at 3876 

[CBE, Tab 32]. 
126 Exhibit 435H, Mandy Affidavit #1, Vol. VIII, Exhibit KK: Dosanjh 2005 Letter at 3876 

[CBE, Tab 32]. 
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98. The Dosanjh letter also addressed the issue of provincial territorial jurisdiction in respect 

to the regulation of physician dual practice. Minister Dosanjh wrote: “Recognizing the 

organization and delivery of health care is primarily a provincial territorial responsibility, I 

respectfully request that you take whatever action is necessary to address the issue of dual 

practicing physicians as that impedes access to the public health care system.”127  

99. It is significant to note the federal positon and concerns described by Minister Dosanjh 

have been formalized in the federal Diagnostic Services Policy, which was outlined in Minister 

Petitpas Taylor’s August 2018 Interpretation Letter to her provincial and territorial 

counterparts.128 

100. As alluded to in Minister Dosanjh’s letter, and asserted by Professor Marchildon in his 

expert testimony, the Canada Health Act does not regulate areas that fall under  exclusive 

provincial jurisdiction, such as physician practice.129 As Ms. Mandy testified, while the Canada 

Health Act sets the guiding principles for publicly funded health care insurance plans, it is the 

responsibility of the provinces and territories to ensure the requirements of the Act are upheld 

through their own legislation.130 That said, dual practice does pose potential concerns under the 

Canada Health Act, particularly in respect of queue jumping and patient charges for insured 

services, which are in direct contravention of the accessibility criterion and extra-billing and user 

charges provisions of the Act.  

101. The Canada Health Act does not contain provisions that specifically prohibit physician 

dual practice, however, the federal government has consistently taken the position that charges to 

insured persons for insured services provided by enrolled physicians constitute extra-billing and 

                                                           
127 Exhibit 435H, Mandy Affidavit #1, Vol. VIII, Exhibit KK: Dosanjh 2005 Letter at 3876 

[CBE, Tab 32].  
128 Exhibit 436, Mandy Affidavit #2, Exhibit Y: Petitpas Taylor February 2018 Letter at 585-587 

[CBE, Tab 53].   
129 Transcript Day 158, Marchildon Testimony, 60:41-61:1 and 91:24-28.   
130 See Exhibit 435, Mandy Affidavit #1 at para 24: “while the CHA establishes important 

overarching principles that the PTs must respect in order to be eligible for their full share of 

federal health transfers, ultimately, the PTs are responsible for ensuring those CHA principles 

are upheld through their own legislation.” [CBE, Tab 10]  
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user charges under the Act. As such, the extra-billing and user charges that occur as a result of 

physician dual practice, are subject to mandatory penalties under the Canada Health Act.131 In 

fact, Canada’s evidence demonstrates, since 2003, BC has taken mandatory deductions to its 

CHT payments, primarily in respect of extra-billing and user charges for insured services 

provided by enrolled physicians at private clinics. 132  

102. The plaintiffs have suggested that insured health services provided by enrolled 

physicians, who do not seek reimbursement from the public plan, are permitted by the Canada 

Health Act since the Act does not directly address the enrollment status of physicians in respect 

of the provision of insured services.133 To be clear, such a practice is directly contrary to the 

federal government’s position on this issue. As Canada’s evidence has shown, the criteria of the 

Canada Health Act apply to the provision of insured health services at the level of the provincial 

plans. Any charge to an insured person for an insured service levied by physicians who operate 

within the provincial plan, regardless of where the service is provided, are extra-billing or user 

charges under the Act.134  

103. From the federal perspective, physicians who are enrolled within the publicly funded 

health insurance plan are bound by the rules that govern the provision of insured health services 

–  namely, that insured persons cannot be charged for insured services provided by an enrolled 

                                                           
131 Transcript Day 144, Mandy Testimony, 62:45-64:18.  
132 Exhibit 435I, Mandy Affidavit #1, Vol. IX, Exhibit QQ: British Columbia’s CHST 

Deduction Certificate for 2003 at 3897-3898 [CBE, Tab 33]; Exhibits UU-CCC: British 

Columbia’s CHT Deduction Certificates from 2004-2012 at 3911-3927 [CBE, Tabs 34-42]; 

Exhibit EEE: British Columbia’s CHT Deduction Certificate for 2013 at 3999 [CBE, Tab 43]; 

Exhibit FFF: Statement of extra-billing and user charges from British Columbia, dated 

November 18, 2013 at 4001-4003 [CBE, Tab 44]; Exhibit GGG: Letter dated January 22, 2014 

to Gigi Mandy, Director, Canada Health Act Division, from Steve Brown, Minister of Health for 

British Columbia, attaching revised statement 2011/12 report on extra billing and user charges at 

4005-4007 [CBE, Tab 45]; Exhibits HHH-JJJ: British Columbia’s CHT Deduction Certificate 

for 2014-2016 at 4009-4013 [CBE, Tabs 46-48]; Exhibit 436, Mandy Affidavit #2, Exhibit R: 

British Columbia’s signed CHT Deduction Certificate for 2017 at 538 [CBE, Tab 50]; Exhibit 

W: British Columbia’s signed CHT Deduction Certificate for 2018 at 572 [CBE, Tab 52].  
133 PFA at paras 259-262, and 265.  
134 Transcript Day 144, Mandy Testimony, 42:13-43:9; Transcript Day 145, Mandy 

Testimony, 30:20-31:10. 



 

Cambie Surgeries Corporation et al v. AGBC et al. 
AGC Final Written Argument 

Page 39 of 119 

physician, regardless of whether the physician chooses to bill the public plan, or not.135  This 

means that the federal government relies on the provinces and territories to enact legislation and 

regulations to uphold the principles and criteria of the Canada Health Act based on their own 

constitutional powers, and to determine what it means for a physician to be enrolled, non-

enrolled, or opted out, along with respective billing rules.136   

104. Both the AGBC and Canada have maintained the position that a charge to an insured 

person for an insured service, provided by an enrolled physician, constitutes extra-billing or user 

charges in contravention of both the Medicare Protection Act and the Canada Health Act. In 

other words, it is irrelevant that enrolled Cambie physicians have chosen to no longer claim 

payment from the provincial plan for a service provided to an insured British Columbia resident 

that is eligible for payment under the plan, as this does not change the insured status of the 

service provided.   

105. This is not a “new interpretation” of the Canada Health Act, as was suggested by the 

plaintiffs at trial. The Act’s definition of a user charge is broadly worded to include any charge 

for an insured health service that is not extra-billing. Historically, British Columbia has been 

deducted amounts of extra-billing and user charges as reported, and generally speaking Canada 

would not know if the charge was associated with a claim for plan payment unless that 

information was shared by British Columbia.137  As alluded to above, since 2003, British 

Columbia has reported instances of both extra-billing and user charges levied in respect of 

insured health services primarily at private clinics, for which they have taken transfer payment 

deductions, including where there was no claim for public plan payment.138 British Columbia 

investigates potential instances of extra-billing based on its criteria of what constitutes an insured 

                                                           
135 Transcript Day 144, Mandy Testimony, 42:13-17, 29-34. 
136 Transcript Day 158, Marchildon Testimony, 72:27-40. 
137 Exhibit 436, Mandy Affidavit #2, Exhibit V: Letter from Steve Brown, Deputy Minister of 

Health for British Columbia to Simon Kennedy, Deputy Minister of Health Canada dated March 

13, 2018 attaching statement of extra billing and user charges for 2015-2016 at 565-566 [CBE, 
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service (including the enrollment status of the physician), and reports amounts pertaining to 

unresolved patient charges to Health Canada. Such provincial co-operation is integral to the 

successful implementation of the objectives of the Canada Health Act. 

106. It should also be noted that at trial, the plaintiffs argued that striking the Impugned 

Provisions, which would effectively allow dual practice, is an issue that is limited to specialist 

surgeons. This, however, minimizes the issue. If the extra-billing provisions are stuck, all 

physicians in the province, including primary care physicians (who act as gatekeepers to the 

health care system), could potentially enter the dual practice market and require patients to pay 

extra for the provision of insured services. All enrolled physicians, not just surgeons practicing in 

private clinics, would be permitted to engage in these practices. This would lead to issues around 

accessibility as well as affect British Columbia’s ability to comply with the requirements of the 

Canada Health Act.  

107. The Canada Health Act does not prohibit the private delivery of insured health services, 

as long as insured persons are not charged for insured services provided by enrolled physicians. 

Contrary to what has been suggested by the plaintiffs, the federal government has no general 

interest or intent to shut down private facilities.  

108. Provinces and territories have the flexibility to experiment with various governance, 

organizational, delivery and financing arrangements, so long as they meet the Canada Health Act 

test of no direct or indirect patient charges for insured health services provided by enrolled 

physicians. Indeed, several provinces and territories have private clinics that deliver insured 

services in a manner that is compliant with the Canada Health Act.139 British Columbia, for 

example, has a long history of contracting out insured health services to private clinics at no cost 

to patients.140  

109. The plaintiffs also assert that the Canada Health Act is not intended to prohibit patients 

                                                           
139 Exhibit 444, CHA Annual Report at 34, 165, and 173 (CAN001012) [CBE, Tab 58]; 

Transcript Day 154,  Prémont Testimony, 27-28, 34, 36-37, 42-43, 75; Transcript Day 12, 

Esmail Testimony, 59-60; Transcript Day 144, Mandy Testimony, 85:18-36.  
140 Exhibit 431, Plaintiffs’ Supplemental Common Book, Ministry of Health, Vol. 1 at 703-709 

[CBE, Tab 9]. 
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from accessing care “outside of the public system”,141 but they fail to define what is meant by 

“inside” or “outside” the system.  The evidence of Ms. Mandy was clear on Health Canada’s 

interpretation of its own legislation -  it is not a Canada Health Act issue per se for a doctor to 

choose to practice entirely outside the public system (i.e., de-enroll) and charge patients for those 

services. However, this could become an issue under the Act if sufficient numbers of doctors 

chose to de-enroll from a provincial plan such that accessibility to insured services is 

threatened.142 

Summary of concerns with extra-billing, user charges, dual practice 

110. If the plaintiffs are successful in striking down the Impugned Provisions, the result will 

be increasingly inequitable access to insured health care services, turning the clock back to a pre-

Medicare era in which accessibility came at a price that most Canadians could not afford.  

111. The plaintiffs argue that allowing private payment for insured services by allowing 

physician extra-billing and private insurance can be a solution to the challenges faced by British 

Columbia’s health care system, and that there are lessons to be learned from international 

experience. In justifying the legitimacy of these international comparisons, the plaintiffs argue 

that, “Canada is not very different from these other developed countries, especially other 

countries with common legal, political and cultural tradition”.143 This is a highly simplistic 

understanding of the provision of insured health care services. Numerous experts have opined 

that applying international examples to the Canadian context is risky and can have unintended 

consequences.144 Moreover, no country has been able to effectively solve the accessibility and 

equity problems that arise from the introduction of privately financed care.145 In fact, around the 

world, it is Canada’s health care system that is viewed as the one to emulate.146  

112. British Columbia’s Medicare Protection Act mirrors the objectives of the Canada Health 

                                                           
141 PFA at paras 234, 247, 250, and 281.  
142 Transcript Day 144, Mandy Testimony, 43:21-44:9.  
143 PFA at para 2120.  
144 Transcript Day 147, Law Testimony, 61:1-5; Transcript Day 151, Hsiao Testimony, 27: 6-

40.  
145Transcript Day 151, Hsiao Testimony, 27:47 and 28:1-3. 
146Transcript Day 151, Hsiao Testimony, 27:32-40 
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Act and the federal and provincial governments work in tandem within their respective 

jurisdictions to support the objectives, principles, and criteria of the Canada Health Act and to 

ensure that all insured services remain publicly funded. The Canada Health Act is framed in 

terms of general principles to retain the flexibility to accommodate new and ever changing issues 

and Canada relies on the provinces and territories to delineate and identify instances of extra-

billing and user charges.   

113. The founding principle of the Canada Health Act, that Canadians should have universal 

access to insured health care services on the basis of need and not ability to pay, is undermined 

when provincial health insurance plans allow activities that encourage the private payment for 

insured services. Under Canada’s single payer system, all Canadians contribute to the overall 

costs of health through a progressive income tax system, and the risks of illness and its inevitable 

costs are spread over the entire population, regardless of health status. The equity of this system 

remains a point of pride for Canadians, who rightfully expect that the only card they need to 

present to obtain medically necessary care is their health card.147 

 Enforcing the Canada Health Act 

114. For the most part, provincial and territorial health care insurance plans meet the criteria 

and conditions of the Canada Health Act. The administration of the Act routinely occurs at the 

officials’ level, with most issues being successfully resolved through consultation and discussion 

based on a thorough examination of the facts.148 However, when necessary, the federal 

government encourages provincial and territorial compliance with the principles of the Canada 

Health Act through deductions and reimbursements of transfer payments under the CHT.149  

115. The CHT is the main source of annual federal funding to provinces and territories, 

amounting to $40.4 billion in 2019-20, which is approximately a quarter of provincial and 

                                                           
147Transcript Day 152, Marmor Testimony, 70:3-9.  
148 Exhibit 444, CHA Annual Report at 5, 24-25 (CAN001012) [CBE, Tab 58]; Transcript 

Day 144, Mandy Testimony, 85:4-36.  
149 Exhibit 435, Mandy Affidavit #1 at para 9 [CBE, Tab 10].  
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territorial health care spending.150 The CHT is a conditional transfer. Provinces and territories 

must ensure their publicly funded health care insurance plans meet the requirements of the 

Canada Health Act to receive their full CHT allocations.151  

116. Under the Canada Health Act, the Minister of Health is obligated to take a mandatory 

dollar-for-dollar deduction to CHT payments of a province or territory when the province or 

territory allows extra-billing and user charges.152 This process is facilitated by the Canada 

Health Act Extra-billing and User Charges Information Regulations, SOR/86-259 (the “EB/UC 

Regulations”).153 The EB/UC Regulations require that provinces and territories provide Health 

Canada annual financial statements setting out the extra-billing and user charges that were 

actually charged to patients, along with a description of the method used to determine the 

amounts of extra-billing and user charges reported.154 Generally speaking, the amounts of extra-

billing and user charges reported by provinces and territories are the amounts deducted from the 

CHT payments. 

117. However, since the Canada Health Act does not confer investigatory or audit powers, in 

addition to reviewing information provided by provinces and territories in their financial 

statements, Health Canada also monitors information from public sources, such as information 

reported in the media, reports published by the province or territory, reports of legal proceedings 

or actions taken by medical regulatory bodies, as well as complaints received directly from the 

                                                           
150 Exhibit 451, Affidavit of Lindy Van Amburg made August 2, 2016 [Van Amburg Affidavit] 

at para 23 [CBE, Tab 63]; Exhibit M: Federal Support to Provinces and Territories at 457-467 

[CBE, Tab 72]; Transcript Day 147, Van Amburg Testimony, 92:30-47; Exhibit 435, Mandy 

Affidavit #1 at para 9 [CBE, Tab 10].  
151 Exhibit 435, Mandy Affidavit #1 at para 9 [CBE, Tab 10].  
152 Exhibit 435, Mandy Affidavit #1 at para 20 [CBE, Tab 10]; CHA, s 20(1-2); (√ KM); 

Transcript Day 144, Mandy Testimony, 70:8-16.  
153Extra-billing and User Charges Information Regulations, SOR/86-259 [EB/UC Regulations]; 

Transcript Day 144, Mandy Testimony, 68:42–69:1; Exhibit 435, Mandy Affidavit #1 at para 8 

[CBE, Tab 10].  
154 Exhibit 435, Mandy Affidavit #1 at para 21 [CBE, Tab 10]; EB/UC Regulations, s 3(b); 

Transcript Day 144, Mandy Testimony, 68:42-69:11.  
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public for potential instances of extra-billing and user charges.155 In instances where there is 

evidence that a province or territory may not have fully reported on extra-billing and user 

charges in accordance with the EB/UC Regulations, or does not submit a report, the Minister is 

obligated under the Act to estimate amounts of extra-billing and user charges levied in the 

jurisdiction during the fiscal year in question.156  

118. At the time the Canada Health Act came into force, several jurisdictions permitted, either 

explicitly or by convention, extra-billing and user charges.157  To acknowledge that provinces 

and territories would need time to align their systems and regulatory frameworks with the 

requirements of the Canada Health Act, during the first three years following the enactment of 

the Act (i.e., 1984-87), the Act included a time-limited refund provision.158 In response, 

provinces and territories adopted or amended their health care legislation to ensure that their 

health insurance plans complied with the requirements of the Canada Health Act.  As a result, 

over $244 million in deductions was refunded to seven provinces and territories in respect of 

deductions taken for patient charges in the 1984-1987 period. The Canada Health Act was 

successful in eliminating extra-billing and user charges for a considerable time period in most 

parts of the country and in most care settings.159 

119. Following the Canada Health Act’s initial three-year transition period under which 

refunds to provinces and territories for deductions were possible, mandatory deductions under 

the Canada Health Act did not reoccur until fiscal year 1992-1993. Since this time, a total of 

$71,918,008 has been deducted in respect of extra-billing and user charges, of which 

                                                           
155 Transcript Day 144, Mandy Testimony, 69:12-34; Exhibit 435, Mandy Affidavit #1 at paras 

6-8 [CBE, Tab 10].   
156 CHA, s 20(1-2); Exhibit 435, Mandy Affidavit #1 paras 77-78 and 86-92 [CBE, Tab 10]; 

Transcript Day 144, Mandy Testimony, 69:25-34. 
157 Exhibit 436, Mandy Affidavit #2, Exhibit AA: Petitpas Taylor August 2018 Letter at 599 

[CBE, Tab 54].   
158 Exhibit 436, Mandy Affidavit #2, Exhibit AA: Petitpas Taylor August 2018 Letter at 599 

[CBE, Tab 54].   
159 Exhibit 435, Mandy Affidavit #1 at para 93 [CBE, Tab 10]; Exhibit 436, Mandy Affidavit 

#2 at para 40 [CBE, Tab 49]; Exhibit 436, Mandy Affidavit #2, Exhibit AA: Petitpas Taylor 

August 2018 Letter at 599-600 [CBE, Tab 54].  
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$37,143,260 has been taken from British Columbia.160 

120. Seeking to replicate the success of the refund process in place from 1984-1987, in August 

2018 the Minister of Health formalised the Reimbursement Policy for Provinces and Territories 

Subject to Deductions under the Canada Health Act (the “Reimbursement Policy”).161 The 

purpose of the Reimbursement Policy is to encourage provincial and territorial compliance with 

the Canada Health Act. The Reimbursement Policy establishes a process to reimburse mandatory 

deductions to provinces and territories when they eliminate the circumstances that allowed the 

extra-billing and/or user charges to occur (resulting in the deduction), in a timely manner.162  The 

new policy explicitly supports the intent of the mandatory deduction provisions in the Canada 

Health Act, which “is to encourage compliance with the Act and its objective of ensuring 

Canadians’ access to health care services on uniform terms and conditions and without financial 

barriers.”163 

121. In her testimony, Ms. Mandy explained the deduction and reimbursement processes, 

including reporting requirements and timelines associated with each.164 

 Ongoing Study of the Canada Health Act and its Principles 

122. Over the past sixty years, the principles and policy goals of Medicare, as embodied both 

in the Canada Health Act and in myriad pieces of provincial and territorial legislation, have been 

subject to scrutiny by Royal Commissions, parliamentary and legislative committees, and other 

                                                           
160 Exhibit 444, CHA Annual Report at 28-31 (CAN001012) [CBE, Tab 58]; Exhibit 441: 

Deduction Certificate to British Columbia dated March 6, 2019 (CAN001013) [CBE, Tab 56]; 

Exhibit 443: Reimbursement Certificate to Quebec dated March 6, 2019 (CAN001016) [CBE, 

Tab 57]; Transcript Day 144, Mandy Testimony, 79: 7-8.  
161 Exhibit 436, Mandy Affidavit #2, Exhibit AA; Petitpas Taylor August 2018 Letter at 599-

600 [CBE, Tab 54]; Transcript Day 144, Mandy Testimony, 81:20-29.  
162 Transcript Day 144, Mandy Testimony, 61:17-22; 71:12 to 72:27; 81:9-29; Exhibit 436, 

Mandy Affidavit #2, Exhibit AA: Petitpas Taylor August 2018 Letter at 597-598 [CBE, Tab 

54].   
163 Exhibit 436, Mandy Affidavit #2, Exhibit AA: Petitpas Taylor August 2018 Letter at 599 

[CBE, Tab 54].   
164 Transcript Day 144, Mandy Testimony, 68:22–72:38; Exhibit 439, Steps in the Canada 

Health Act (CHA) Deduction and Reimbursement Process (CAN001017) [CBE, Tab 55].  
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reviews. In numerous studies, the provisions of the Canada Health Act that discourage extra-

billing and user charges have been found to be important mechanisms by which to ensure that all 

Canadians have universal access to health care services irrespective of one's ability or 

willingness to pay.165 

123. In 1986, shortly after the Canada Health Act was enacted, a federal report, Achieving 

Health for All: A Framework for Health Promotion, identified income-related health inequalities 

as a social determinant of health. Similarly, in 1999, the federal, provincial, and territorial Health 

Ministers released the report Toward a Healthy Future: Second Report on the Health of 

Canadians that acknowledged that there were still inequities and disadvantages faced by the poor 

and sick in health care delivery. 

124. Beginning in 2000, the Standing Senate Committee on Social Affairs, Science and 

Technology began a two year study intended to examine several issues, including: the 

fundamental principles on which Canada’s publicly funded health care system is based; the 

historical development of that system; health care systems in foreign jurisdictions; the pressures 

on and constraints of Canada’s health care system; and the role of the federal government in that 

system.166 In 2002, after holding 76 meetings and hearing from over 400 witnesses, the 

Committee, chaired by Senator Michael Kirby, released its report The Health of Canadians – The 

Federal Role Report (the “Kirby Report”).   

125. The Kirby Report consists of six volumes. In its sixth volume, with the unanimous 

support of all Committee members, the Kirby Report concludes that, “Canadians strongly 

support national principles in health care, and look to the federal government to play an 

important role in maintaining these principles.”167 The sixth volume contains the Committee’s 

                                                           
165Exhibit 435, Mandy Affidavit #1 at para 100 [CBE, Tab 10].   
166Exhibit 435F, Mandy Affidavit #1, Vol. VI, Exhibit U: House of Commons, The Health of 

Canadians – The Federal Role, Volume Six, Recommendations for Reform: Report of the Senate 

Standing Committee on Social Affairs, Science and Technology (October 2002) (Chair: Michael J 

L Kirby) [Kirby Report] at 2556 and 2562 (vii and xiii) [CBE, Tab 27].  
167Exhibit 435, Mandy Affidavit #1 at para 53 [CBE, Tab 10] and Exhibit 435F, Vol. VI, 

Exhibit U: Kirby Report at 2570 [CBE, Tab 27]. 
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final recommendations for reform and renewal of the Canadian health care system.168 

126. The Kirby Report confirmed that extra-billing and user charges were a threat to health 

care accessibility and could lead to inequities and unfairness for those most vulnerable in 

society.169 

[…] much of the literature with respect to user charges concludes that 

these charges deter some individuals from seeking necessary as well as 

unnecessary care, and do so in a way that falls disproportionately on the 

poor. 

It is worth noting that Canada is the only industrialized country that 

prohibits user charges for publicly insured health services.  Despite their 

use elsewhere, the Committee reviewed the evidence on user charges in 

Canada and concluded in Volume Five that access to publicly funded 

hospitals and doctors should not depend on the income or wealth of 

individual Canadians.”170 

127. The Kirby Report also commented on the centrality of equity to Canadians’ perceptions 

of access to health care and specifically noted that allowing the wealthy to pay to jump the queue 

is an inequitable approach to addressing wait times. 

But, to Canadians, fairness also means equity of access to the system – 

wealthy Canadians should not be able to buy their way to the front of 

waiting lists in Canada. Repeated public opinion polling data have shown 

that having to wait months for diagnostic or hospital treatment is the 

greatest concern and complaint that Canadians have about the health care 

system.  The solution to this problem is not, as some have suggested, to 

allow wealthy Canadians to pay for services in a private health care 

institution.  Such a solution would violate the principle of equity of 

access… (emphasis added)171  

128. Also in 2002, the Commission on the Future of Health Care in Canada, chaired by former 

Saskatchewan Premier Roy Romanow (the “Romanow Commission”), released its final report. 

                                                           
168 Exhibit 435, Mandy Affidavit #1 at para 53 [CBE, Tab 10] and Exhibit 435F, Vol. VI, 

Exhibit U: Kirby Report at 2566 [CBE, Tab 27]. 
169Exhibit 435, Mandy Affidavit #1 at paras 53-54 [CBE, Tab 10].   
170Exhibit 435F, Mandy Affidavit #1, Vol. VI, Exhibit U: Kirby Report, Chapter 15 - Section 

15.7 - User Charges at 2847-2848 [CBE, Tab 27].   
171Exhibit 435F, Mandy Affidavit #1, Vol. VI, Exhibit U: Kirby Report, Chapter 17 – 

Conclusion at 2886 [CBE, Tab 27]. 
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Premier Romanow was requested by the Governor in Council to inquire into and undertake 

dialogue with Canadians on the future of Canada’s public health care system, and to recommend 

policies and measures to ensure the long term sustainability of a universally accessible, publicly 

funded health system.172  

129. The Romanow Commission found that Canadians considered universal and timely access 

to medically necessary health care to be a fundamental Canadian value. The Romanow 

Commission concluded that the extra-billing prohibitions in the Canada Health Act were a sound 

policy decision that remained necessary in order to ensure equity in health care delivery.173 

130. The Romanow Commission expressly addressed the arguments in favour of a parallel 

private health care system and concluded that there is no evidence that the existence of a parallel 

private system will deliver better care or improve access and, most importantly, such a system 

would undermine the principles of the Canada Health Act:  

Early in my mandate, I challenged those advocating radical solutions for 

reforming healthcare – user fees, medical savings accounts, de-listing 

services, greater privatization, a parallel private system– to come forward 

with evidence that these approaches would improve and strengthen our 

health care system. The evidence has not been forthcoming. I have also 

carefully explored the experiences of other jurisdictions with co-payment 

models and with public-private partnerships, and have found these 

lacking. There is no evidence these solutions will deliver better or cheaper 

care, or improve access (except, perhaps, for those who can afford to pay 

for care out of their own pockets). More to the point, the principles on 

which these solutions rest cannot be reconciled with the values at the 

heart of medicare or with the tenets of the Canada Health Act that 

Canadians overwhelmingly support. It would be irresponsible of me to 

jeopardize what has been, and can remain, a world-class health care 

system and a proud national symbol by accepting anecdote as fact or on 

the dubious basis of making a “leap of faith (emphasis added).174 

                                                           
172 Exhibit 435G, Mandy Affidavit #1, Vol. VII, Exhibit V: Report of the Commission on the 

Future of Health Care in Canada: Building on Values: The Future of Heath Care in Canada 

(Saskatchewan: Privy Council, 2002) [Romanow Report] at 2942 (p.iii) [CBE, Tab 28]. 
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131. Health Canada funds and reviews research in all areas of health care policy on an 

ongoing basis, including work that is critical of the current system.175  Health Canada also draws 

from the sophisticated and advanced infrastructure of health research and analysis in Canadian 

universities and health-based organizations. If the evidence base is not available, however, 

Health Canada will fund its own studies.176 Health Canada also constantly monitors the huge 

amount of information that comes from international and domestic sources on myriad aspects of 

health care, including data that is critical of the current system.177 

132. After decades of careful study by successive governments/commissions, Canada’s 

commitment to accessibility and its prohibition on user charges and extra-billing have 

consistently been upheld as the preferable model for healthcare delivery in Canada. 

2. Provincial and Territorial Health Care Insurance Plans  

133. Health care is an area of shared responsibility between the federal government and the 

provinces and territories.178 Provincial and territorial governments have primary jurisdiction in 

the administration and delivery of health care services, which includes setting priorities, 

administering health care budgets and managing resources. As noted above, the federal 

government, through the Canada Health Act, sets out the criteria and conditions that provincial 

and territorial health care insurance plans must satisfy for the provinces and territories to receive 

their full share of the cash contribution available to them under the CHT.179 Deductions and 

reimbursements of the CHT, where applicable, are used to encourage compliance with the 

                                                           
175 Exhibit 435, Mandy Affidavit #1 at para 94 [CBE, Tab 10] and Exhibit 435J, Mandy 

Affidavit #1, Vol. X, Exhibit LLL: Examples of ongoing analysis of Universal Health Care 

Systems at 4198-4290; Exhibit 436, Mandy Affidavit #2 at para 10 [CBE, Tab 49] and Exhibit 
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below. 
176 Transcript Day 147, Van Amburg Testimony, 89:8-22.  
177 Transcript Day 147, Van Amburg Testimony, 89:26-91:12.  
178 Allen v Alberta, 2015 ABCA 277 at para 15 [Allen]; Chaoulli v Quebec (AG), 2005 SCC 35 

at paras 16, 18 [Chaoulli]; See also P. Hogg, Constitutional Law of Canada at sections 32.1 and 

32.3. 
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Cambie Surgeries Corporation et al v. AGBC et al. 
AGC Final Written Argument 

Page 50 of 119 

national principles set out in the Canada Health Act.180 

134. As a result of this division of powers, Canada’s health care insurance system is 

comprised of 13 interlocking, yet distinct, provincial and territorial health insurance plans that 

share adherence to the national operating principles set out in the Canada Health Act.  It is under 

this complex legislative framework that the Canada Health Act criteria become implemented in 

practice and it is also for this reason that a “one size fits all” approach to dealing with issues such 

as wait times is inappropriate.   

135. The criteria and conditions of the Act represent important, national operating principles 

that the provinces and territories must respect to obtain their share of the CHT, but the provinces 

and territories are ultimately responsible, through their own legislation, for ensuring that the 

Act’s principles are upheld.181 As noted in the 2017-2018 Canada Health Act Annual Report, 

provincial and territorial health care insurance plans generally succeed in meeting the criteria and 

conditions of the Act, and many exceed its requirements.182 

136. Provincial and territorial legislatures have flexibility in the design and organization of 

their health care insurance plans to meet the requirements of the Canada Health Act. As Marie 

Claude Prémont opined in her expert report: 

Provinces had to implement the federal criteria in their own legislation in 

order to receive federal money transfers. To meet the federal criteria, 

provinces had to implement additional and detailed regulations that would, 

in their view, ensure the feasibility of the system. This is why the 

organization and regulation of public healthcare in Canada is largely 

determined by provincial legislation. Contrary to what the literature 

sometimes conveys, important principles of public healthcare in Canada 

are not limited to the five criteria found in the CHA (public 

administration, comprehensiveness, universality, accessibility - including 

the specific requirement to prohibit user fees and extra-billing, and 

portability).183  

137. Provinces and territories generally use three different measures of regulation in order to 

                                                           
180 Exhibit 435, Mandy Affidavit #1 at paras 9-23 [CBE, Tab 10].   
181 Exhibit 435, Mandy Affidavit #1 at para 24 [CBE, Tab 10]. See also Chaoulli at para17.  
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meet the criteria and conditions of the Canada Health Act: 

1. Prohibition of duplicative private insurance; 

2. Prohibition of co-mingling [commonly referred to as dual practice]; and 

3. Capping of physicians’ private fees to the level of public fees. 

138. These three measures are not specifically mandated by the Canada Health Act. The Act 

sets general criteria and provinces and territories find their own ways to reach the objectives set 

by the federal statute.  

139. A comparison of provincial legislation governing the administration and delivery of 

health care reveals a large number of common features in the way in which individual provinces 

and territories have structured the provision of health care, but there are also areas of divergence. 

However, even where there are differences, the end result is the same: all provinces and 

territories have structured the administration and delivery of health care to help ensure that the 

principles and objectives of the Canada Health Act are upheld and that all Canadians have access 

to health care based on need rather than the ability to pay.  

140. The plaintiffs’ rely on an outdated description of provincial health insurance legislation 

from the Chaoulli v. Quebec (Attorney General), 2000 SCC 35 [“Chaoulli”] decision as the basis 

for their argument that the Canada Health Act does not require the prohibition of either private 

insurance or dual practice.184 In the decade and a half since the Chaoulli decision was rendered 

there have been changes to the provincial legislative landscape and, as discussed below, each of 

the provincial legislative frameworks have provisions that are designed to ensure compliance 

with the Canada Health Act. 

141. This section of Canada’s submissions provides a more comprehensive and current 

overview of provincial health insurance legislation, specifically as it pertains to payments to 

physicians for the provision of insured services and the circumstances under which insured 

persons may be billed for such services. This discussion is organized by themes relevant to the 

present litigation, namely provincial provisions that limit extra-billing and user charges, 
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physician dual practice, and the purchase of duplicative private insurance.  

a. Provision of insured services and limits on extra-billing and user charges 

142. The provinces employ a variety of mechanisms to ensure that insured persons are not 

charged for insured services and to remain in compliance with the requirements of the Canada 

Health Act. In terms of administering the Canada Health Act, it is necessary to provide 

definitions of certain terms, which may be defined differently across provincial statutes. 

143. All provinces and territories require physicians to participate in the relevant provincial 

public health insurance plan (the “Plan”) in order to be eligible to seek payment for the provision 

of insured health services to insured persons (also referred to as “beneficiaries”). There are two 

categories of participating physicians, “opted-in” and “opted-out”, which are defined based on 

how the physician is paid for the insured services provided. An opted-in physician bills the Plan 

directly and accepts the Plan’s payment as payment in full for the insured services they provided. 

An opted-out physician bills the beneficiary directly, at rates not to exceed Plan rates, and 

accepts that as payment in full, with the beneficiary being entitled to reimbursement directly 

from the Plan. It should be noted the vast majority of physicians in Canada practice on an opted-

in basis.  

144. In most provinces and territories, physicians are also permitted to elect to work entirely 

outside of the provincial health insurance plan. This category of physician will be referred to as 

“non-participating.” Non-participating physicians bill their patients directly for the services 

provided, and neither the physician nor the patient is eligible for reimbursement from the Plan. 

Non-participating physicians are generally free to bill any amount to their patients, unless 

otherwise regulated under provincial legislation.   

145. Provincial legislation imposes different restrictions on physician billing, depending on 

the practitioner’s status with the public plan, as described further below. 

 Opted-in 

146. In all 10 provinces, physicians who have opted-in cannot bill patients for insured health 

services in addition to what they receive from the plan (or as determined by an agreement 
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between the province and an organization representing the relevant category of physician). For 

instance, Quebec’s Health Insurance Act, CQLR, A-29, provides that an opted-in physician 

“shall not exact or receive for an insured service any other remuneration than that provided for 

by the agreement.”185 In other words, opted-in physicians may not bill patients for any amounts 

in addition to the amount paid by the plan (i.e., engage in extra-billing, as defined under the 

Canada Health Act). 

 Opted-Out 

147.  British Columbia, Saskatchewan, Manitoba, Quebec, Nova Scotia, Prince Edward Island 

and Newfoundland and Labrador permit physicians to opt-out and bill beneficiaries directly for 

insured services, amounts not to exceed plan rates.186 In Ontario, as of June 2004, with the 

proclamation of the Commitment to the Future of Medicare Act, SO 2004, c 5, enrolled 

physicians can no longer opt-out and bill beneficiaries directly for insured services.187 However, 

a small number of opted-out physicians remain in practice on a grandfathered-in basis.188 

Beneficiaries in these provinces are entitled to reimbursement from the Plan for amounts charged 

by opted-out physicians in relation to the provision of insured services. 

148. In Alberta, participating physicians cannot bill beneficiaries directly for insured 

services.189  

149. New Brunswick legislation allows a participating physician to bill beneficiaries directly 

for an insured service, and if the amount billed does not exceed Plan rates, the beneficiary is 

entitled to seek reimbursement from the Plan (equivalent to an opted-out scenario). However, if 

                                                           
185 Health Insurance Act, CQLR, A-29, s 22.  
186 Medicare Protection Act, RSBC 1996, c 286, s 18(3)(a) [MPA]; The Saskatchewan Medical 

Care Insurance Act, RSS 1978, c S-29, s 18(9); The Health Services Insurance Act, RSM 1987, c 

H35, s 94; Health Insurance Act, CQLR, A-29, s 1(d); Health Services Payment Act Regulations, 

RSPEI 1988, EC 453/96, s 24(1)(a).   
187 Commitment to the Future of Medicare Act, SO 2004, c 5, s 10(3). 
188 Exhibit 444, CHA Annual Report at 113 (CAN001012) [CBE, Tab 58]; Commitment to the 

Future of Medicare Act, SO 2004, c 5, s 11. 
189 Alberta Health Care Insurance Act, RSA 2000, c A-20, s 8(1), 9(1); Health Services and 

Insurance Act, RSNS 1989, c 197, s 29(2); Health Services Payment Act, RSPEI 1998, c H-2, s 

10(2), 14.1. 
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the amount billed to the beneficiary exceeds Plan rates, the beneficiary is not entitled to 

reimbursement by the Plan. That said, no physician has elected to practice in this manner. In fact, 

according to the 2017-2018 Canada Health Act Annual Report, only two jurisdictions reported 

having opted-out physicians: Ontario (19) and British Columbia (2).190 

 Non-participation 

150. Most provinces, but not all, allow physicians to work completely outside of the Plan as 

non-participating physicians. Ontario and Manitoba require that all physicians practice solely 

within the public plan. While there is no explicit prohibition on physician non-participation in 

Nova Scotia, Prince Edward Island and Newfoundland and Labrador, billing provisions in these 

jurisdictions restrict physician practice to an opted-in or opted-out scenario. 

151. Generally speaking, non-participating physicians may bill patients any amount for 

services that would otherwise be insured under the plan. However, to discourage physician non-

participation, some provinces and territories have capped amounts that non-participating 

physicians may bill for these services.191  

152. For example, Quebec’s approach allows the government to enact a regulation setting 

limits on the fees that non-participating physicians may charge patients.192 Quebec’s Minister of 

Health may also order that non-participating physicians be limited to charging the amount in the 

tariff when providing services that would otherwise be insured under the plan.193  

153. In British Columbia, non-participating physicians may not bill above plan rates if the 

service is provided in hospital or community care facilities.194 Patients who seek services from 

non-participating physicians, that would otherwise be insured under the plan, are also not eligible 

                                                           
190 Medical Services Payment Act, RSNB 1973, c M-7, s 2.01, s 3(b)(iv); Exhibit 444, CHA 

Annual Report at 81, 124 and 184 (CAN001012) [CBE, Tab 58]. 
191 Health Services and Insurance Act, RSNS 1989, c 197, s 29(2); Medical Care Insurance Act, 

1999, SNL 1999, c M-5.1, s 12.  
192 Health Insurance Act, CQLR, A-29, s 22.0.0.0.2.  
193 Health Insurance Act, CQLR, A-29, s 30. 
194 MPA, s 18(1).  
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for reimbursement from the public plan in BC.195 

154. From the perspective of the Canada Health Act, services provided by non-participating 

physicians are not considered insured services. As such, neither the physician nor the beneficiary 

is eligible for reimbursement from the public plan. Accordingly, the Act’s prohibitions on extra-

billing and user charges do not apply and charges for these services will not result in any 

deductions from a province or territory’s share of the CHT. Nevertheless, if the number of 

physicians practicing completely outside the public plan begins to affect access to insured 

services by insured persons, then the accessibility criterion of the Canada Health Act would 

become engaged.196  

155. To mitigate this risk, some provincial plans establish waiting periods for physicians who 

intend to practice outside of the public plan or grant the provincial minister of health discretion 

to limit physician non-participation when there is a potential risk to the accessibility of insured 

services. The Alberta Health Care Insurance Act, RSA 2000, c A-20, for instance, requires that a 

physician provide notice to the minister of his or her intention to de-enroll from the plan at least 

180 days prior to effective date.197 A physician who has practiced outside of the plan for at least 

one year must also provide at least 30 days’ notice before re-enrolling.198  

156. Furthermore, in Saskatchewan, the statute provides that if “reasonable access to insured 

services is jeopardized” because physicians are practicing outside the plan and providing services 

on an uninsured basis, the provincial Cabinet may, by regulation, declare that such services are 

no longer uninsured.199 Similarly, in Quebec, if the minister believes that the “adequate supply of 

medical services” would be affected by an increase in the number of non-participating 

physicians, the minister can suspend physicians’ ability to de-enroll and practice outside of the 

                                                           
195 MPA, s 17(2)(d).  
196 Transcript Day 145, Mandy Testimony, 43:21-47; 44:1-9.  
197 Alberta Health Care Insurance Act, RSA 2000, c A-20, s 8(2).  
198 Alberta Health Care Insurance Act, RSA 2000, c A-20, s 8(5).  
199 The Saskatchewan Medical Care Insurance Act, RSS 1978, c S-29, s 24.1(1);The Insured 

Services (Physicians) Access Regulations, 1987, RRS c S-29, Reg 12 set out the process that the 

provincial minister must follow before regulations under this provision can be enacted.  
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plan for up to two years.200 

b. Dual Practice 

157. Contrary to the plaintiffs’ assertions,201 all provinces and territories effectively 

discourage dual practice by physicians through a combination of legislative provisions, including 

prohibitions on extra-billing by enrolled physicians. New Brunswick, however, allows enrolled 

physicians to provide insured services to insured residents and bill the plan directly, and the 

patient may then claim the amount back from the New Brunswick Plan as long as the physician 

does not charge more than the tariff (equivalent to an opted out scenario).202 However, if the 

physician bills above the Plan tariff, the patient is not eligible for reimbursement. This is 

equivalent to a dual practice scenario. That said, this practice is not occurring in New 

Brunswick.203 

158. In all of the other provinces, physicians must either participate in the public plan or 

practice entirely outside of it. While none of the provincial statutes contains an express 

prohibition on dual practice, the design of the schemes has the same ultimate effect of 

discouraging enrolled physicians from providing insured services that are covered under the 

Plan, while simultaneously providing those same services on a private pay-basis.  

c. Private insurance 

159. Provinces and territories have also taken different approaches to the regulation of private 

insurance for services that are insured under the public plan. The Canada Health Act does not 

directly address the issue of private health insurance and a province or territory is not required to 

prohibit private health insurance in order to fulfill the criteria and conditions of the Canada 

Health Act. Nevertheless, like the issue of physician non-participation, duplicative private 

insurance could engage concerns under the accessibility criterion, as the availability of insurance 

to cover privately paid services could draw physicians to practice outside of the plan, thereby 

                                                           
200 Health Insurance Act, CQLR, c A-29, s 30.1.  
201 PFA at paras 266-268 and 376-377.  
202 Medical Services Plan Act, RSNB 1973, c M-7, General Regulation NB Reg 84-20, s 13(1). 
203 Exhibit 444, CHA Annual Report at 85 (CAN001012) [CBE, Tab 58]. 
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effecting access to insured services.204 Furthermore, the evidence in this case demonstrates an 

expansion of private health insurance would also “exacerbate existing health inequalities within 

Canada” and have negative impacts on the functioning of the public health care system as a 

whole.205 As a result, all provinces and territories have taken steps to either prohibit or limit the 

extent of duplicative private insurance within their jurisdictions.  

160. Five provinces — British Columbia, Alberta, Manitoba, Ontario, and Prince Edward 

Island — prohibit any private insurance that would reimburse the costs of insured services (also 

referred to as duplicative private insurance). In Manitoba, for instance, any contract “under 

which a resident is to be provided with, or to be reimbursed or indemnified for, the costs of 

hospital services, or medical services, or health services, that are benefits” under the public plan 

is void.206 The four other statutes employ similar wording.207 

161. In Quebec, private insurance for services covered under the public plan is available under 

only very limited circumstances. Specifically, insured persons may purchase private insurance 

for services otherwise covered by the public plan, but only for the following procedures: total hip 

or knee replacement, cataract surgery, or any other specialized medical treatment as determined 

by regulation (no other treatments have been so designated). In addition, private insurance may 

only cover services provided in a private surgical clinic (referred to in the legislation as a 

“specialized medical centre”) staffed entirely with non-participating physicians.208  

162. Prior to 2006, Quebec’s Health Insurance Act prohibited all duplicative private 

insurance. This prohibition was struck down by the Supreme Court of Canada in Chaoulli.209 In 

response, the legislature amended the prohibition to permit private insurance but only in the three 

clinical areas described above. This limited change, along with related amendments to other 

                                                           
204 See also Exhibit 158, Prémont Expert Report at 6 [CBE, Tab 5]. 
205 Exhibit 446, Law Expert Report at paras 16 and 28 [CBE, Tab 59].   
206 The Health Services Insurance Act, RSM 1987, c H35, s 96(1).  
207 MPA, s 45; Alberta Health Care Insurance Act, RSA 2000, c A-20, s 26(1); Health Insurance 

Act, RSO 1990, c H.6, s 14; Health Services Payment Act, RSPEI 1988, c H-2, s 21. 
208 Health Insurance Act, CQLR c A-29, s 15, 15.1; Act Respecting Health Services and Social 

Services, CQLR c S-4.2, s 333.3; second Act defines “specialized medical centre”. 
209 Chaoulli. 
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aspects of Quebec’s health care legislation, showed an intent to restrict the growth of duplicative 

private insurance and its associated risks to the public health care system.210 Indeed, to this date 

the private insurance market has not stepped in to offer any form of duplicative insurance to 

residents.211 

163. The remaining provinces—Saskatchewan, New Brunswick, Nova Scotia, and 

Newfoundland and Labrador—have no explicit legislative prohibition on duplicative private 

insurance. However, it is inaccurate to say, as the plaintiffs have alleged, that these provinces are 

therefore “open to the private sector”.212 What the plaintiffs have omitted in their narrative is any 

consideration of other factors and legislative provisions that work to limit the feasibility of 

private insurance in these provinces.  

164. One such factor is that these four provinces have relatively small populations, together 

representing less than 10 percent of the Canadian population. As noted by Professor Premont, 

their small size equates to a smaller market for private health insurance, which likely makes a 

legislative prohibition unnecessary.213  

165. Furthermore, Nova Scotia and Newfoundland and Labrador both prohibit non-

participating physicians from charging rates in excess of the public tariff.214   This restriction 

serves as a disincentive for physicians to practice outside of the plan, since they cannot receive 

more money for providing the same services on a privately paid basis. If there are few non-

participating physicians, there is in turn no viable market for private health insurance, as the 

benefits could only be used to cover the costs of uninsured services.  

166. Thus, it is misleading to suggest, as the plaintiffs have done, that individuals in 

Newfoundland and Labrador may purchase private insurance to cover any amounts charged by 

                                                           
210 Exhibit 158, Prémont Expert Report at 16-18 [CBE, Tab 5].   
211 Transcript Day 154, Prémont Testimony, 44:28-35; Exhibit 446, Law Report at para 21 

[CBE, Tab 59].   
212 PFA at para 267.  
213 Exhibit 158, Prémont Expert Report at 9 [CBE, Tab 5]. 
214 Health Services and Insurance Act, RSNS 1989, c 197, s 29(2); Medical Care and Hospital 

Insurance Act, SNL 2016, c M-5.0, s 18(1)(b).  
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non-participating physicians in excess of the public tariff215 because such excess fees are 

prohibited by the provincial legislation and therefore no market for duplicate private insurance 

exists.  

d. Conclusion on Provincial Plans 

167. A comparison of provincial plans demonstrates how Medicare works in practice. 

Canada’s publicly funded health care insurance system consists of interlocking health insurance 

plans that all adhere to the criteria and conditions of the Canada Health Act. Of necessity, there 

are variations between the provincial plans that respond to the unique circumstances and 

priorities of each jurisdiction.  

168. What is significant is that all provincial plans are designed to ensure that access to 

insured services are based on need, rather than on ability to pay. While some provinces and 

territories may allow for physician non-participation or for duplicative private insurance, other 

regulatory mechanisms have been put in place to preserve the integrity of the public plan. The 

combined effect of these legislative safeguards has resulted in the vast majority of physicians 

practicing in Canada to elect to fully participate in public plans.216  

169. The Medicare Protection Act reflects the objective of the Canada Health Act, which is to 

ensure access to necessary medical care based on need and not on the ability to pay. This is 

evident not only in the Medicare Protection Act’s prohibitions on extra-billing and private 

insurance and in its enforcement measures, but also in the fact that the five criteria in the Canada 

Health Act have been adopted as guiding principles in ss. 5.1 through 5.6 of the Medicare 

Protection Act. Striking down the Impugned Provisions would make it difficult for British 

Columbia to respect the intent of these guiding principles, as well as compromise British 

Columbia’s ability to comply with the requirements of the Canada Health Act. 

3. Ongoing Support for Canada’s Health Care Insurance System 

170. In 2003, the First Ministers’ Accord on Health Care Renewal reaffirmed a commitment 

                                                           
215 PFA at para 267.  
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to universal, publicly funded health care as reflected in the five principles of the Canada Health 

Act and to ensuring that "all Canadians have timely access to health services on the basis of need, 

not ability to pay”.217 The First Ministers’ Accord recommended even more accountability for 

health care delivery by separating health care funding from other federal funding transfers.218  

171. In 2004, the First Ministers agreed to further support these principles through a 10-Year 

Plan to Strengthen Health Care, including $41 billion federal dollars for provinces and 

territories, $4.5 billion of which was committed specifically for the provinces and territories to 

address wait times in a manner consistent with their individual priorities.219 

172. In 2005, the National Wait Times Initiative added an additional $13 million in federal 

funding toward the 2004 Accord commitments related to wait times.220  The initiative funded 33 

projects by non-government organizations, researchers and academics for pilot projects and 

international comparative studies.221  The results of the initiative were synthesized, revealing 

common themes across the project results, such as that reducing wait times requires a 

multifaceted approach and that improvements in wait times can be achieved without big 

structural changes.222 

173. Evidence of the federal government’s initiatives on wait times was provided by Ms. 

Lindy Van Amburg who is the Assistant Director of the Health Care Quality Unit in the Health 

                                                           
217 Exhibit 435, Mandy Affidavit #1 at para 57 [CBE, Tab 10]; Exhibit 435G, Vol. VII, 

Exhibit W: 2003 First Ministers’ Accord on Health Care Renewal [2003 Accord on Health 

Care Renewal] at 3332 [CBE, Tab 29]. 
218 Exhibit 435, Mandy Affidavit #1 at para 57 [CBE, Tab 10]; Exhibit 435G, Vol. VII, 

Exhibit W: 2003 Accord on Health Care Renewal at 3333-3334 [CBE, Tab 29]. 
219 Exhibit 451, Van Amburg Affidavit at paras 5-8 [CBE, Tab 63], Exhibit C: A 10-Year Plan 

to Strengthen Health Care at 138 [CBE, Tab 64].   
220 Exhibit 451, Van Amburg Affidavit at para 13 [CBE, Tab 63], Exhibit E: Government 

Consulting Services Final Report: Synthesis of Results of the National Wait Times Initiative, 

2009 [Report on Wait Times Initiative 2009] at 150-151 [CBE, Tab 66]. 
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Times Initiative 2009 at 150-151 [CBE, Tab 66]. 
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Care System Division of the Strategic Policy Branch at Health Canada.223 The mandate of this 

Division is to provide policy leadership for the federal government on health care, including on 

activities that support provincial and territorial work in the areas of timely access to health care 

services, wait times and patient safety, as well as issues such as health care system structure and 

governance, funding and financing, and performance. The Health Care Quality Unit is also 

responsible for Canada’s involvement in international organizations and initiatives related to 

health care.224 As Assistant Director, Ms. Van Amburg’s responsibilities have included the 

management and implementation of federal investments for wait times reduction, including the 

2004 Health Accord commitments, the 2005 National Wait Times Initiative and the 2007 Patient 

Wait Times Guarantees Initiative.225 

174. Ms. Van Amburg provided an overview of the federal government’s involvement in 

helping provinces and territories address wait times in their health care systems. She also gave 

evidence on the 2004 Health Accord commitments and federal funding initiatives related to wait 

times, the federal government’s funding commitments to support provinces and territories in 

establishing a patient wait times guarantee, and the extensive work done by Health Canada to 

track and monitor research and developments related to health care systems.226 

175. The 2004 Accord and National Wait Times Initiative facilitated the provinces and 

territories in establishing benchmarks for medically acceptable wait times for certain 

procedures.227  Contrary to the plaintiffs’ assertions,228 Ms. Van Amburg testified that the federal 

                                                           
223 Exhibit 451, Van Amburg Affidavit at para 1 [CBE, Tab 63]; Transcript Day 147, Van 

Amburg Testimony, 79:45–80:44; Exhibit 452, Health Canada Organizational Chart 

(CAN001026) [CBE, Tab 76].   
224 Exhibit 451, Van Amburg Affidavit at para 2 [CBE, Tab 63]; Transcript Day 147, Van 

Amburg Testimony, 81:10–82:17.  
225 Exhibit 451, Van Amburg Affidavit at para 3 [CBE, Tab 63]. 
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89:8–91:12.  
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government did not set benchmarks, nor did it provide services based on benchmarks. Rather, the 

federal government supported the work of the provinces and territories related to benchmarks by 

funding the research of the Canadian Institutes for Health Research.229 

176. In 2007, the federal government committed over $1 billion in further funding over three 

years to support provincial and territorial commitments to establish a patient wait times 

guarantee in at least one of the five priority clinical areas identified in the 2004 Accord. This 

funding was divided into three components: 1) a $612 million Patient Wait Times Guarantee 

Trust to help jurisdictions introduce guarantees; 2) a $30 million Patient Wait Times Guarantee 

Pilot Project Fund to assist provinces and territories in developing, implementing, and testing 

innovative approaches to advancing and establishing guarantees; and 3) a $400 million funding 

enhancement to Canada Health lnfoway to develop technology that would contribute to reduced 

wait times by improving efficiency in information systems and electronic health records.230 

177. As set out by Ms. Van Amburg, a wait times guarantee consists of two key components: a 

defined timeframe; and access to alternate options of care (recourse) should that timeframe be 

exceeded.231  When asked why there are not widespread wait time guarantees following the wait 

times guarantee initiative, Ms. Van Amburg explained that “based on our knowledge of 

guarantees in other countries and sort of how it was explored here is that it's a lot more 

complicated than it looks on the surface”232 and that: 

[…] the health care system, the way lots of initiatives work that start out 

                                                           
229 Transcript Day 147, Van Amburg Testimony, 85:2-47; 86:1-3.  
230 Exhibit 451, Van Amburg Affidavit at paras 14-18 [CBE, Tab 63] and Exhibit F: Health 

Canada Backgrounder, Patient Wait Times Guarantees, dated February 24, 2012 at 341-343 
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as good ideas is that it actually unfolds all kinds of other perverse or 

otherwise incentives or disincentives that -- so you push on one lever and 

something else pops up in some other way, and that's especially true in the 

health care system.233 

178. By way of example, she explained that, “in terms of having to decide where resources are 

focused, there's a sense, at least internationally, that sometimes guarantees create some perverse 

incentives to meet the metric and to sort of not publicly be seen having to break a guarantee. 

That actually is unhelpful for the majority of patients in the system, depending how it's 

designed.”234 These concerns may arise if, in the name of meeting guarantees, patients with the 

longest wait times are prioritized when, in fact, it may be clinically questionable that those 

patients are on the waitlist in the first place.235   

179. In 2012, the Standing Senate Committee on Social Affairs, Science and Technology 

issued "Time for Transformative Change", which provided an assessment of the achievements 

under the 2004 Accord (the "Senate Report"). The committee concluded that governments had 

met their obligations to establish benchmarks and had met their obligations to report to their 

citizens on their progress. It also noted successes and shortcomings in the efforts to reduce wait 

times.236 

180. Although the targeted funding through the programs set out above has expired, the 

federal government has continued to invest significant funds toward provincial and territorial 

health care priorities through the CHT - $40.4 billion in 2019-20, as noted above.237 

181. In addition, the federal government continues to invest in research through, for example, 

funding the Canadian Institutes for Health Research, as well as investing in specific health care 

                                                           
233 Transcript Day 148, Van Amburg Testimony, 73:34-40.  
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priorities through the federal budget and other policy or program work.238  For example, the 

federal government committed $11.544 billion in support of the federal-provincial-territorial 

2017 “Common Statement of Principles on the Shared Health Priorities”, which focused on 

access to mental health and addiction services, home and community care, and pharmaceuticals, 

as well as Indigenous health and health care innovation.239  

a. The problem of focusing solely on wait times in a highly complex system 

182. Ms. Van Amburg’s evidence underscores the complexities of health care system policies 

and the extensive ongoing work done by Health Canada to support incremental improvements to 

the system. In cross-examination she highlighted these complexities and the unintended 

consequences that may arise with respect to potential solutions to wait times: 

Q Presumably if you wanted to force consequences that would increase 

the chances of unintended consequences. 

A Yes. […] And also I would say the importance of making sure that 

you're very sure that whatever you designed, you've understood what the 

likely consequences are. 

[…]Knowing even then they may not behave as expected. But the health 

care system from some of the things that we studied, there are places it 

will say it's sort of more complex than even other complex systems and 
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that sort of a linear solution into a complex system will never get you a 

linear result; it would get you an even more complex outcome than you've 

expected.240 

183. Ms. Van Amburg observed throughout her evidence the importance of “multi-pronged 

strategies to improve the quality, efficiency and sustainability of the health care system's various 

elements, including within and outside of hospitals”, as opposed to narrowly targeting wait times 

through funding – which had not yielded the desired results.241   

184. She highlighted the Senate Report finding that further reduction in wait times would best 

be achieved through reforms to the health care system and changes to management practices, 

rather than increases in funding alone. Ms. Van Amburg gave the following example: 

For example, admission of patients from emergency departments or 

patients seeking elective surgeries can be delayed due to insufficient 

hospital bed capacity. This capacity is sometimes impacted by alternative-

level of care patients who are occupying a hospital bed but no longer 

require hospital care while they wait for appropriate placement in home- 

or long-term care. In an effort to help reduce the number of alternative-

level of care patients in acute care facilities and make those beds available 

for emergency and elective surgery patients, reforms were recommended, 

such as: enhanced monitoring of alternative-level of care patients by 

primary health-care teams; investing in long-term and community-based 

alternatives like home care; and, use of case managers to facilitate the 

transition of alternative-level of care patients between different points in 

the health system.242 

185. Ms. Van Amburg also summarized the government’s response to the Senate Report, 

which noted that "there is a growing consensus that the focus must shift to providing better, more 

appropriate and efficient care with available resources", rather than simply more funding.243 

186. Ms. Van Amburg provided several examples of how governments and stakeholders have 
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acknowledged the need to shift away from a sole focus on wait times: the Wait Time Alliance’s 

call for a national senior’s strategy;244 the multifaceted approach to wait times employed in the 

“Saskatchewan Surgical Initiative”;245 the lessons learned of the “Synthesis Results of the 

National Wait Times Initiative”;246 and, the current focus of governments set out in the 2017 

Common Statement of Principles on the Shared Health Priorities.247 

187. This shift away from focusing on wait times reinforces Ms. Van Amburg’s evidence on 

the challenges in managing and designing policies for health care system and the need for a 

careful approach to any change: “That's the thing with all of these health care issues is there's lots 

of design considerations so that you don't accidentally make something else worse when you're 

trying to make something better.”248 

b. Conclusion on Ongoing Support  

188. The foregoing demonstrates that the provincial, territorial, and federal governments are 

constantly re-evaluating this complex field of policy-making. Throughout, governments have 

demonstrated a clear and ongoing intent to uphold the Canada Health Act and its governing 

principles. Federal Ministers of Health and other federal government representatives have 

repeatedly and explicitly affirmed the federal government’s commitment to upholding the 

objectives of the Canada Health Act, including in conjunction with their provincial and territorial 

counterparts. In fact, the most recent mandate letters for the federal Ministers of Health include 

directions to “strengthen our publicly funded universal health care system” and to “promote and 

defend the Canada Health Act to make absolutely clear that extra-billing and user fees are illegal 

under Canada's public medicare system”. After continued and extensive review of many sources 

of information and data, the federal government has concluded that a parallel private system is 

                                                           
244 Transcript Day 148, Van Amburg Testimony, 2:13-43].  
245 Transcript Day 148, Van Amburg Testimony, 2:46-3:46; Exhibit 450B: AGC Supplemental 
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not the solution to the current problems facing our healthcare system.  

4. Canada’s Expert Evidence 

a. Dr. Michael Law: Private Health Insurance in Canada 

189. Dr. Law is an Associate Professor at the School of Population and Public Health at the 

University of British Columbia and a Canada Research Chair in Access to Medicines. He holds a 

PhD from Harvard University in health policy, with a specialization in policy evaluation and 

statistics.249  

190. Dr. Law was certified by the Court as an expert in Canadian health policy and private 

health benefit plans with a focus on trends and statistics regarding the Canadian private health 

benefits marketplace and the relationship between the public and private health care sectors; 

international comparative health policy and health economics with a focus on private health 

benefit plans; and applied statistics and observational research design within health policy.”250 

191. Dr. Law’s expert opinion evidence offers important insights into the operation of private 

health insurance (PHI) and the complex interface between private health insurance coverage and 

public healthcare regimes.  In particular, Dr. Law’s evidence is directly responsive to evidence 

put forward by the plaintiffs’ insurance expert, Mr. Gary Walters, about the potential for 

expanded PHI in Canada.  

192. In brief, the plaintiffs rely on the evidence of Mr. Walters to make three arguments about 

private health insurance.  First, that both individual and employer-based group private health 

insurance is already widespread in Canada for supplemental healthcare services.  Second, that 

the existing PHI infrastructure could be easily expanded to include duplicate private coverage for 

insured health services.  Third, that the proposed expansion of PHI would be widely beneficial to 

Canadians.     

193. However, what Mr. Walters admittedly fails to consider, and which is central to Canada’s 

concerns about the expansion of PHI, are the likely impacts of this proposal in terms of both the 
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accessibility and equity of insured healthcare services in Canada. As the evidence of Dr. Law 

demonstrates, removing the current restrictions on private health insurance for insured health 

services is unlikely to improve access to healthcare services for anyone but the healthiest and 

wealthiest individuals, who can afford to pay for the privilege of expedited care, at the expense 

of the larger proportion of the Canadian population who would continue to rely on a weakened 

public healthcare system.  

 Scope of Supplemental PHI in Canada 

194. In his expert report, Mr. Walters provides various statistics about the number of 

Canadians with existing coverage for Disability, Extended Health, and Critical Illness insurance 

coverage. In particular, he cites figures published by the Canadian Life and Health Insurance 

Association (CLHIA) to support his claim that approximately 24 million unique Canadians (or 

66% of the population) are already covered by private supplemental health insurance. 251 Mr. 

Walters further emphasizes that about 90% of these extended health care benefits are currently 

provided by employers. 252, The plaintiffs rely on this evidence to suggest that PHI already plays 

a significant role in healthcare provision in Canada and that existing insurance mechanisms 

could therefore simply be adapted to provide duplicate private coverage for publicly-insured 

health services.253   

195. However, as Dr. Law points out, these bare figures need to be contextualized in order to 

fully understand the actual scope of supplemental PHI in Canada. For example, in citing the 

CLHIA figure of 24 million, Mr. Walters fails to explain some important differences in benefits 

plan types. Notably, the numbers reported by CLHIA include both traditional private health 

insurance contracts and uninsured Administrative Services Only plans (where employers simply 

use a benefits provider to administer claims without any transfer of risk)254  Thus, in describing 

                                                           
251 Exhibit 268, Expert Report Gary Walters dated September 20, 2016 [Walters Expert 

Report] at 6 [CBE, Tab 8].  
252 Exhibit 268, Walters Expert Report at 6 [CBE, Tab 8]; PFA at paras 358-359.  
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Law Testimony, 16:24-17:18. 
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the scope of existing PHI, Mr. Walters is inappropriately combining two segments of the market, 

only one of which is considered insurance in the traditional sense.255  

196. Perhaps more importantly, the figure cited by Mr. Walters likely includes substantial 

double-counting and therefore grossly overestimates the number of individuals who are currently 

covered by supplemental PHI.256 The reliability of the estimate is further called into question 

because there is no detail on how the plan numbers are calculated and how, for example, 

seasonal or temporary workers may be counted.257  

197. The upshot is that the number of Canadians who currently access supplemental private 

healthcare coverage (and who may arguably benefit from an expansion of PHI to include private 

medical procedures) is likely substantially lower than 24 million.258 The existing supplemental 

PHI market also shows no signs of growth, having remained remarkably steady over the past 15 

years.259  

 Potential for Duplicate PHI in Canada 

198. In his expert report, Dr. Law further challenges Mr. Walters’ assumptions about the use 

of existing insurance mechanisms to expand PHI to include duplicate private coverage for 

insured health services. Specifically, Dr. Law exposes the ways in which both individual PHI 

and employer-based group PHI could raise substantial equity concerns if expanded to include 

duplicate coverage for insured health services.  

Individual PHI 

199. In the case of individual PHI, Dr. Law opines that to the extent that any market for 

duplicate private coverage were to emerge, it would likely only benefit a select few. This is 

because individual private insurance products would inevitably be constricted by risk selection. 

                                                           
255 Exhibit 446, Law Expert Report para 9 [CBE, Tab 59]. 
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260   As Mr. Walters explains, private insurance only works if, over a period of time, premiums 

exceed claims.  Risk selection is therefore a tool used by insurance providers to ensure a 

reasonable spread of risk.261 However the problem with risk selection, as Mr. Walters 

acknowledged on cross-examination, is that it may operate to exclude individuals with chronic 

health conditions, the elderly and people with disabilities from accessing individual PHI. 262 

200. Given the nature of PHI, it is therefore likely that any individual market for duplicate 

private coverage would be restricted to only the healthiest and wealthiest individuals, thereby 

exacerbating existing health inequalities in Canada.263 

Employer-based Group PHI 

201. For those who cannot get access to individual PHI due to issues of risk selection or cost, 

Mr. Walters opines that most could be covered through their group extended health coverage 

(EHC).  In his words: “Not everyone can get coverage when they decide they want it, but most 

can be covered through their employment”.264 Specifically, Mr. Walters suggests that employers 

could choose to add some coverage for private medical procedures as an additional benefit under 

EHC. Though adding coverage for private medical procedures might increase claim costs, Mr. 

Walters suggests that those costs would be borne by the employer through premiums. 265   

202. However, employer-based private medical coverage is unlikely to be the panacea that Mr. 

Walters suggests. First, it is worth remembering that EHC plans do not benefit all Canadians: 

they are typically unavailable to the retired, the unemployed, and the unemployable, except to 

the extent that they may be able to take advantage of a family member’s plan. 266 Second, 

according to Dr. Law, even if the Impugned Provisions were to be struck down, it is unlikely that 

a significant market for employer-based group private insurance would develop267  To the 

                                                           
260 Exhibit 446, Law Expert Report at para 14 [CBE, Tab 59]. 
261 Exhibit 268, Walters Expert Report at para 6 [CBE, Tab 8]. 
262 Transcript Day 89, Walters Testimony, 19:15-20:3. 
263 Exhibit 446, Law Expert Report at paras 15-16 [CBE, Tab 59]. 
264 Exhibit 268, Walters Expert Report at para 6 [CBE, Tab 8].  
265 Exhibit 268, Walters Expert Report at para 10 [CBE, Tab 8]. 
266 Transcript Day 89, Walters Testimony, 30:11-31; 39:21-34.  
267 Exhibit 446, Law Expert Report at para 18 [CBE, Tab 59]. 



 

Cambie Surgeries Corporation et al v. AGBC et al. 
AGC Final Written Argument 

Page 71 of 119 

contrary, current trends in employer-based coverage in Canada are toward restricting the scope 

of items covered under supplemental PHI, not expanding them.268   

203. Finally, and in any event, any extension of employer-based extended health benefits to 

cover private medical services would increase claim costs and therefore premiums, the true cost 

of which would most likely be borne by employees, through reductions in their earnings or hours 

of work.269 Even an expansion of employer-based group PHI to include private medical 

procedures therefore has the potential to generate or exacerbate inequality in access to insured 

healthcare services.  

 Impacts of Duplicate PHI on the Public System  

204. From an equity perspective, the likely exclusivity of a duplicate PHI market in Canada is 

problematic in its own right.  However, it is even more so in light of the negative consequences 

that any expansion of duplicate PHI is likely to have on the public healthcare system, upon 

which a large proportion of Canadians who cannot access duplicate PHI will continue to rely.  

On cross-examination, Mr. Walters admitted that he does not have the expertise to opine on the 

potential impacts of PHI on the publicly-funded system including, for example, impacts on the 

demand for health services or resources available in the public system.270  By contrast, Dr. Law 

was specifically recognized by this court as an expert on the relationship between the public and 

private health care sectors. 

205. In his expert report, Dr. Law opines that, “there are numerous reasons to believe that the 

quality of services provided for those ‘who are not or cannot be privately insured’ might change 

were private insurance coverage levels to increase”.271  This opinion does not, as the plaintiffs 

suggest, relate solely to a concern about the siphoning of resources or physician supply in the 

public health care sector. 272  Rather, Dr. Law identifies at least four other reasons to expect that 

the introduction of duplicate PHI will have negative consequences on the quality of care 
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available in the public healthcare system.  

206. First, Dr. Law opines that the private sector would likely drive up prices for the inputs 

required to deliver surgical services, such as physician reimbursement.  The result would be to 

increase the costs required for the public sector to provide the same level of services as it is 

currently providing. 273 This relationship between the private health sector and public sector 

inputs has been observed both elsewhere in Canada and other countries.274 

207. Second, any increase in employer-sponsored health insurance premiums would also 

reduce government revenues as a result of the federal tax exemption on employer-paid 

premiums.275 This effectively means that the cost of expedited private care for those privileged 

individuals who are able to access it through their employment would be partially subsidized by 

the government and tax payers276, thus creating a distorted and regressive effect. 

208. Third, research suggests that if those at higher income levels gain private coverage, their 

political imperative to improve public health care may decrease.277  If political support for this 

system wanes, it is likely that we will see less support for solutions such as wait time guarantees 

in the public system.278   Thus, contrary to the plaintiffs’ suggestion, it is not the loss of public 

support per se that underlies this concern.279 Rather, it is the corresponding lack of public 

pressure, and therefore political will, to continue to find solutions to improve public healthcare 

system that is at issue.   

209. The sum total of these projected impacts is not difficult to discern: individuals who are 

unable to access duplicate PHI, by virtue of their ineligibility, a lack of affordability or their 
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relative employability, will be doubly disadvantaged. Not only will they be excluded from the 

duplicate PHI market, but so too will the level of care they receive in the public healthcare 

system be compromised. 

 Impacts of Duplicate PHI on Wait Times 

210. Finally, Dr. Law opines that there is likely no causal relationship between the 

introduction of duplicate PHI and a reduction in public sector waitlists.280 It follows that the 

expansion of PHI coverage would not necessarily generate the “win-win” scenario contemplated 

by the plaintiffs. Rather, the relevant international evidence suggests that waitlists would either 

stay the same or become longer in the public system if there were an expansion of private health 

insurance to include duplicate private coverage.281 For example, longitudinal studies measuring 

the impact of the expansion of PHI in Australia and Ireland showed no corresponding reduction 

in wait times in the public system.282 A number of less rigorous international studies have also 

corroborated these findings.283  

211. As Dr. Law points out, any market for duplicate private insurance would depend on 

consumer perceptions that wait times in the public system were long enough to justify the 

expense of obtaining private coverage for medical procedures.284  Put another way, in order for a 

market to emerge, duplicate PHI will need to differentiate itself from services provided in the 

public sector, and it would most likely do so on the basis of faster access.285 The inherent irony is 

that if allowing private insurance would decrease public sector wait times as suggested by the 

plaintiffs, this would in turn reduce demand for private insurance itself. 286  

212. Thus it is highly unlikely, based on the available evidence, that the introduction of 

duplicate PHI in Canada would generate the benefits forecasted by the plaintiffs. To the contrary, 

such an expansion is likely to have a number of negative consequences, especially for the large 
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majority of individuals who will be unable to avail themselves of PHI options. These projected 

harms to the public healthcare system are not, as the plaintiffs suggest, merely speculative.  

Rather, the expert evidence of Dr. Law demonstrates that duplicate private insurance would be 

inaccessible to the vast majority of Canadians; benefitting a privileged few at the expense of all 

those who have come to rely on the robust and equitable public healthcare system that Canada is 

known for. 

b. Dr. John Frank – Healthcare and Socio-Economic Inequality 

213. Dr. John Frank is a licensed physician with advanced postgraduate training in 

epidemiology and public health.287 He is the Chair of Public Health Research and Policy at Usher 

Institute of Population Health Sciences and Informatics, at the University of Edinburgh.288 He is 

also a Professor Emeritus with the University of Toronto’s Faculty of Medicine, and is a 

consultant to Scotland’s National Health Services.289    

214. Dr. Frank was qualified by the Court as an expert in three areas: first, in epidemiology 

and public health, including socioeconomic patterns of health and the impact of socioeconomic 

inequalities on health outcomes; second, in bio-psycho-social determinants of population health; 

and third, in applied research methods and design within health policy, including criteria for 

establishing causation.290  

215. Dr. Frank provided expert opinion evidence to help this Court understand why the 

accessibility and equity concerns raised by Dr. Law, and echoed by many of the AGBC’s expert 

witnesses, matter for Canadians on a larger scale. In particular, Dr. Frank turns our attention to 

the ways in which health inequalities, such as those which may result from the introduction of a 

parallel private healthcare sector, can impact on non-health outcomes. This type of meta-analysis 

is important in an area of complex social policy such as healthcare, where the unintended 

consequences of change may resonate beyond the policy field in question. Dr. Frank was the 
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only epidemiologist called to give evidence of this nature in the litigation. 

 Socio-Economic Gradients of Health 

216. Dr. Frank begins with the uncontroversial premise that ill health, disability, and 

premature death are universally more common at the lower end of the socioeconomic hierarchy. 

This socio-economic “gradient” has been widely studied and accepted by major international 

agencies for health and international development, such as the World Health Organization.291 In 

the Canadian context, the socio-economic gradient can be observed in some of the commonest 

disabling illnesses, such as severe osteoarthritis requiring surgery. Evidence has shown that this 

sort of disabling condition is experienced more frequently, and earlier in life, by persons of lower 

socio-economic status. There is therefore, as Dr. Frank points out, an “inherent unfairness of 

expanding the availability of privately funded medical care to expedite access to procedures such 

as joint replacement”.292 

217. This recognized inequality in the societal distribution of most human illness, including 

those most at focus in this litigation, has led to a wide acceptance among public health experts 

that universal, freely accessible provision of medically necessary health care (with no or 

inconsequential fees at point-of-service) is required to prevent exacerbation of socio-economic 

health inequalities.293 As Dr. Frank opines: “a country which does not have a universally 

accessible health care system, or which has elements of a mixed care system which exact private 

payment for medically necessary care, will see its health inequalities by socio-economic status 

widened over time (emphasis added).294  

 Non-Health Effects of Socio-Economic Inequality 

218. The widening of socio-economic inequalities, in turn, has been consistently shown to lead 

to worse societal outcomes in several sectors of international development beyond health, 

including economic growth, childhood development and educational attainment, levels of 
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violence and psychological indicators of social harmony and cohesion295   According to Dr. 

Frank, the evidence supporting this inverse causal relationship between socio-economic 

inequality and various societal outcomes is both reliable and conclusive based on standard 

epidemiological criteria of assessment.296 A number of academic publications have further 

suggested that the mere public perception of greater or increasing socio-economic inequalities 

may drive sub-optimal societal outcomes in the areas mentioned above.297  According to Dr. 

Frank, it can therefore be expected that the introduction of new inequalities in Canadian society, 

whether real or perceived, would adversely affect Canadian society across a broad array of 

societal indicators beyond the health policy field.   

 Impacts of Private Healthcare on Non-Health Outcomes 

219. Dr. Frank goes on in his expert report to describe, based on his comprehensive review of 

the academic literature, how a parallel private healthcare system would negatively impact 

outcomes beyond health.  

220. First, Dr. Frank opines that a parallel private system would likely place some individuals 

in circumstances of financial hardship, which would contribute to societal income gaps and 

socioeconomic inequality. The evidence indicates that factors such as the difficult nature of 

financially planning for healthcare, the impact of unforeseen events such as job loss, and the 

costs of surgical complications create a high likelihood of financial hardship for some patients 

who cannot reasonably afford private care but who could be expected nonetheless to enter the 

private system. This is a particular concern for individuals with the least ability to pay, and who 

are also the most likely to be affected by disabling illnesses. Such instances of increased 

financial hardship would contribute to overall wealth inequality, and therefore be expected to 

impact Canada’s performance across a range of societal measures. 298  

221. Second, Dr. Frank opines that a parallel private system would affect the flow of public 

resources in ways that would create inefficiency and reduce the overall availability of resources 
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for non-health-care use. More specifically, the evidence establishes that expanding access to 

private healthcare care in a society such as Canada’s would introduce inefficiency in three ways: 

a) siphoning public resources, especially medical personnel, into less efficient private 

care systems; 

b) reducing the economies of scale achievable in the public system, while focusing the 

public health system on inherently high-risk issues (“risk selection”/“cream-

skimming”); and 

c) reducing electoral support for public healthcare care, thus leading to eventual declines 

in the resources allocated to public health over time.299 

 

222. The net effect of these phenomena would be to reduce both fairness and efficiency in an 

industry that constitutes a major source of government resource spending, thus requiring 

relatively more spending for less output of care, and placing Canadian society in a worse-off 

position overall.300 Dr. Frank’s evidence is entirely consistent with the evidence of a number of 

AGBC’s expert witnesses.301 

 Mischaracterizations of Dr. Frank’s Evidence 

223. The plaintiffs mischaracterize Dr. Frank’s evidence, alleging that it was clear from his 

testimony that “he did not support a complete prohibition of private insurance and access to 

private healthcare”.302  However, this is an overstatement of Dr. Frank’s viva voce evidence. Dr. 

Frank only admitted that he did not included any statement in his expert report endorsing a 

prohibition on private healthcare. However, he went on to clarify his opinion that there may be 

negative consequences if a larger volume of privately funded care became established in 

Canada.303 He also went on to opine that basing access to care on ability to pay rather than need 

could lead to “less than fully appropriate resource use.”304  

                                                           
299 Exhibit 579, Frank Expert Report at paras 26-30 [CBE, Tab 87].  
300 Exhibit 579, Frank Expert Report at para 31 [CBE, Tab 87].  
301 See, for example, Exhibit 121, Hurley Expert Report [CBE, Tab 4]; Exhibit 191, Response 

Report of Professor Jeremiah Hurley dated July 2014 [CBE, Tab 6]; Exhibit 469, Expert Report 

of Dr. Eric Bohm dated February 21, 2016 [CBE, Tab 81]; Exhibit 490, Oliver Expert Report 

[CBE, Tab 84]; Exhibit 491, Oliver Response Report [CBE, Tab 85]. 
302 PFA at para 2603.  
303 Transcript Day 179, Frank Testimony, 28:16-44.  
304 Transcript Day 179, Frank Testimony, 28:45-29:14.  



 

Cambie Surgeries Corporation et al v. AGBC et al. 
AGC Final Written Argument 

Page 78 of 119 

224. It is abundantly clear, from both Dr. Frank’s expert report and his testimony at trial, that 

it is his expert opinion that the introduction of a private parallel health system in Canada will 

likely increase socioeconomic and related health inequalities, thereby leading to negative 

consequences for Canadian society beyond health. At no point during his cross-examination did 

he rescind or substantially qualify these opinions.  

225. The plaintiffs also rely on an exchange between Dr. Frank and plaintiffs’ counsel in 

cross-examination to argue that the availability of private health care is irrelevant, or at least not 

determinative, of ‘measures of equity’ in a country.305   However, this characterization and use of 

Dr. Frank’s evidence is again misleading. The exchange in question involved plaintiffs’ counsel 

taking Dr. Frank in some detail through a portion of the OECD report titled “In It Together, Why 

Less Inequality Benefits All” and, in particular, a chart mapping the Gini Coefficient across a 

number of OECD countries.306  As part of this discussion, Dr. Frank testified that there are many 

drivers of income inequality, and that there is a significant range of income inequality in 

countries that permit some form of private health care.307 

226. This statement, however, cannot be used in the way the plaintiffs’ suggest. As a statistical 

measure of income disparity, the Gini Coefficient is calculated prior to taking into account 

individual purchasing decisions, such as the decision to purchase private healthcare coverage.308 

One would therefore not expect to see any direct causal relationship between the availability of 

private health care and levels of income disparity in a country as measured by the Gini 

Coefficient alone. The exchange between Dr. Frank and plaintiffs’ counsel did not include a 

discussion of ‘measures of equity’ more generally and certainly does not serve to undermine any 

of Dr. Frank’s conclusions about the ways in which parallel private healthcare may reduce 

efficiency and fairness in Canada’s public healthcare system. 

227. Finally, the plaintiffs note that Dr. Frank agrees with the AGBC’s expert, Professor 

Oliver, that the way to reduce existing health inequalities in Canada is by reducing wait times for 
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these services in the public system.309  The fact that there may be ways to improve access to 

universal healthcare coverage in Canada through, for example, wait system management, does 

not contradict or obviate Dr. Frank’s expert evidence about the likely harms of parallel private 

care. As Dr. Frank explained, in response to a statement by plaintiffs’ counsel about inequities in 

the current provision of public healthcare in Canada: “But two wrongs don't make a right, you 

know. If we did something about PharmaCare, that would be an improvement in equity, and we 

would have to think hard about whether introducing private streams of care and insurance might 

move the equity gauge in the opposite direction.”310 

228. At no point in his evidence does Dr. Frank assert that Canada’s public healthcare system 

is perfectly equitable, or that we should stop exploring solutions to those existing inequities. 

What his expert evidence does establish however, in direct contrast to the assertions made by the 

plaintiffs,311 is that opening up Canada’s healthcare system to parallel private healthcare will 

move the ‘equity gauge’ in the wrong direction, contrary to the fundamental principles upon 

which Medicare was built.  

LEGAL ANALYSIS 

229. Canada’s legal analysis section focuses primarily on the issues that Canada’s expert and 

government witnesses have addressed in their testimony. As indicated at various points in the 

analysis below, Canada’s Charter argument largely adopts and relies upon the submissions of the 

AGBC.  

230. The plaintiffs have not established a breach of their Charter rights and that, in any event, 

the comprehensive evidence of the harms that would arise if the Impugned Provisions were 

struck down justifies any limitation on the plaintiffs’ rights. What the corporate plaintiffs are 

actually seeking is a constitutionally protected right to operate under their preferred business 

model and to reap the lucrative profits that accompany this model. The individual plaintiffs are 

seeking a constitutionally protected right to obtain preferential medical treatment based on their 

ability to pay for it or to qualify for private insurance. The Charter does not provide for such 
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rights.  

231. If the plaintiffs are successful, the longstanding aims of equity and fairness in the 

provision of insured health care services will suffer and British Columbia’s ability to meet the 

requirements of the Canada Health Act will be significantly compromised. Residents of this 

province who are in need of medically necessary insured services will be divided into the few 

who are healthy enough or wealthy enough to obtain these services on an expedited manner and 

the rest who will be left with a depleted and weakened public health care insurance system.  

1. The Section 7 Claim 

232. At the outset of the s. 7 analysis, it is important to understand how the Supreme Court of 

Canada has characterized the relationship between s. 7 and the provision of health care in 

Canada. Contrary to the plaintiffs’ assertion, courts have not “consistently found that the right to 

obtain necessary health care treatment, without obstruction from the state, is central to the 

interests of the s. 7 guarantee”.312 That is an overstatement of the application of s. 7 to the 

provision of health care. As the AGBC notes, courts have consistently held that the Charter does 

not confer a freestanding constitutional right to health care.313  

233. In this case, in order to establish a breach of their s. 7 rights, the plaintiffs must establish 

that the Impugned Provisions have caused harms to their life, liberty or security of the person. 

Canada adopts the position of the AGBC that the plaintiffs have not met this burden and that 

they have also not demonstrated that the effects of the Impugned Provisions are arbitrary, 

overbroad or grossly disproportionate in relation to their objectives. As explained in more detail 

below, the objectives of the Impugned Provisions must be understood in relation to the 

objectives of the Canada Health Act.  

234. Canada also agrees with the AGBC that the Chaoulli case is not a binding legal or factual 

precedent in this case. The majority’s decision in Chaoulli was decided under the Quebec 
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Charter, not the Canadian Charter and the evidentiary record in Chaoulli is now over 19 years 

old. In addition, Chaoulli only dealt with a prohibition on private insurance, not prohibitions on 

extra-billing or user charges.  

235. The scope of the plaintiffs’ case is much broader in that they seek to strike down not only 

the private insurance prohibition but also the provisions that inhibit the ability of enrolled 

physicians to charge for services that are deemed medically necessary under British Columbia’s 

Medical Services Plan. The plaintiffs in Chaoulli v. Québec (Attorney General), 2000 

CarswellQue 182 went only so far as to ask that private insurance be permitted for insured health 

and hospital services.314 The majority of the Supreme Court recognized that restricting private 

insurance services provided by non-participating physicians was key to avoiding the potential 

conflict of interest that accompanies dual practice.315 The distinctions between what the plaintiffs 

in this case are seeking versus what the plaintiffs in Chaoulli sought is significant because of the 

far broader ramifications to the public health care system if the plaintiffs are successful. 

236. The experience in Quebec post-Chaoulli is therefore not instructive of what might happen 

if the remedy the plaintiffs seek is granted.316  The plaintiffs in this case are proposing a much 

larger scope of duplicate private healthcare services than what was offered in Quebec post-

Chaoulli and any impacts on the public healthcare system could be expected to be on a 

completely different scale. Given the limited scope of services eligible for private health 

insurance coverage, no viable private health insurance market emerged in Quebec following the 

Chaoulli decision. The experience in Quebec is thus not a useful proxy for the potential impact 

to the healthcare system if the Impugned Provisions are struck down. 

237. Further, in the case of Allen v. Alberta, 2015 ABCA 277 (“Allen”) the Alberta Court of 

Appeal cautioned against the application of Chaoulli in future cases, since Chaoulli has no clear 

ratio decidendi.317 In Allen, the plaintiff argued that the legislation in Alberta prevented him 

from obtaining private health care insurance that would have allowed him to have his required 
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surgery sooner. The Court of Appeal rejected his claim primarily because he did not offer a full 

evidentiary record and because Chaoulli could not be used as a binding precedent to alleviate the 

lack of evidence.318  

a. Deprivation of Life, Liberty, or Security of the Person 

238. Given that Chaoulli is not determinative, the plaintiffs must establish a sufficient causal 

connection between the alleged harm and the Impugned Provisions and they have not done so.319 

In Canada (Attorney General) v. Bedford, 2013 SCC 72 (“Bedford”), the Supreme Court of 

Canada noted that although the government action or legislation need not be the only or the 

dominant cause of the limit on life, liberty or security of the person, there must be a real, as 

opposed to a speculative, link.320 The plaintiffs have not shown that there is a real, rather than 

speculative connection, between the harms that they allege and the Impugned Provisions.  

239. We agree with the AGBC that the only cause of harm that the plaintiff patients have 

proven is that their treating physicians failed to explore alternatives to ensure that their patients 

received timely treatment. Any deprivation of life, liberty or security of the person that the 

plaintiffs may have suffered could have been avoided within the existing publicly funded health 

care system.321  

240. The plaintiffs allege that patients have been harmed while waiting for services, such as 

surgery and diagnostic procedures, to be provided in the public health care system. While no one 

in this litigation disputes the existence of waitlists for certain services in the public health care 

system in British Columbia, the plaintiffs have not established that there is any connection 

between these waitlists and the Impugned Provisions. As the AGBC explains, excessive waits for 

scheduled surgeries or diagnostic services are the result of a variety of factors, including 

ineffective management of waitlists by individual physicians.322 The AGBC has set out the many 
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factors contributing to wait times and Canada adopts those submissions.  

241. Canada also agrees with the AGBC that the evidence in this case shows that wait times in 

the public system would likely be longer without the Impugned Provisions.323 This means that it 

is implausible to conclude that the Impugned Provisions are causally connected to the alleged 

harms enumerated by the plaintiffs. The AGBC has summarized the evidence of numerous 

experts in this case who testified that the existence of a parallel private system, which is what 

would come into being if the plaintiffs are successful, is highly detrimental to the public 

system.324 For example, the Impugned Provisions help to ensure that physicians and nurses are 

not lured out of the public system by a more lucrative privately paid practice. The Impugned 

Provisions also assist in preventing a perverse incentive for physicians to keep public waiting 

lists long so as to increase the number of patients wanting to use their privately provided 

services. As wait times would likely increase if the Impugned Provisions did not exist, it cannot 

be that the provisions are the cause of wait times.  

242. The plaintiffs’ claim that the Impugned Provisions force patients to wait in the public 

system because physicians are not permitted to charge beneficiaries privately is a 

misrepresentation of the legislation. The Impugned Provisions prohibit enrolled physicians from 

charging insured patients for insured services, but they do not prevent unenrolled physicians 

from choosing to practice completely outside the public system.  

243. To reiterate – the evidence does not show that the Impugned Provisions cause waitlists. 

They cannot, therefore, be an indirect or direct cause of any of the harms alleged by the 

plaintiffs. To the contrary, removing the Impugned Provisions is likely to exacerbate wait times 

in the public system and contribute to a whole host of additional negative consequences.  

 The Patient Plaintiffs Must Establish a Breach of Their Own Charter 

Rights 
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244. To the extent the plaintiffs seek to rely on the evidence of other lay witnesses to establish 

these harms, that is insufficient to ground their Charter claim. A party is generally not permitted 

to rely on violations of a third party’s Charter rights, as opposed to an infringement of the 

litigants’ Charter rights, to ground a constitutional claim.325  

245. The plaintiffs cite R v. Appulonappa, 2015, SCC 59 [“Appulonappa”]326, R. v. Nur, 2015 

SCC 15 [“Nur”]327, and R. v. Ferguson, 2008 SCC 6 [“Ferguson”]328 in support of their 

proposition that the Court is not limited to considering evidence relating to the specific claimants 

in assessing the constitutionality of a law under s. 7. Each of these cases, however, is readily 

distinguishable and ought not to be relied upon by the Court to undermine the fundamental 

proposition that plaintiffs must prove that their own rights have been infringed under the 

Charter.  

246. In Nur and Ferguson, the Supreme Court of Canada approved of using reasonable 

hypotheticals in the context of assessing whether provisions violated s. 12 of the Charter. The 

analytical approach used in s. 12 is unique and it is distinct from that used in s. 7 of the Charter. 

Additionally, Appulonappa, Nur, and Ferguson were exceptions to the usual principle that 

plaintiffs must establish that their own rights have been infringed because in each of these three 

cases, the accused was brought involuntarily before the court and was challenging the provisions 

as part of their defence.329 That is not the situation before this Court.  

247. The plaintiffs’ reliance on Bedford, Carter v. Canada (Attorney General), 2015 SCC 5 

[“Carter”], and PHS is similarly misplaced. In these cases, the plaintiffs were subject to criminal 

prohibitions targeting either their actions or the actions of individuals who assisted them. It is 

understandable that the Supreme Court of Canada would allow a broader scope with respect to 

the consideration of evidence where claimants are facing the threat of criminal prosecution than 
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in the present context where the plaintiffs seek changes to a complex regulatory regime. In any 

event, it was in large part the evidence of the individual plaintiffs in these cases that guided, and 

ultimately grounded, the Court’s s. 7 analysis.330  

248. The Supreme Court of Canada has allowed the use of reasonable hypotheticals and 

evidence of harm to others in the criminal context but it has yet to fully grapple with whether this 

evidence can be used where plaintiffs are voluntarily before the court, using s. 7 as a sword to 

challenge legislation, rather than as a shield. In this case, where the plaintiffs are proactively 

challenging a regulatory scheme, this Court should not relax the usual rule that a plaintiff must 

establish an evidentiary foundation supporting a breach of his or her own Charter right. To do so 

would compromise the need for Charter cases to be decided in a proper factual context, a 

principle repeatedly supported in the jurisprudence.331 

b. Principles of Fundamental Justice 

249. Even if the plaintiffs were able to establish that the alleged s. 7 deprivation was caused by 

the Impugned Provisions, which Canada says they cannot, they must also establish that this 

deprivation is not in accordance with the principles of fundamental justice. At this stage of the 

test, that the proper scope of s. 7 becomes relevant. Justices Binnie and LeBel, in their dissenting 

reasons in Chaoulli, noted: 

[t]he real control over the scope and operation of s. 7 is to be found in the 

requirement that the applicant identify a violation of a principle of 

fundamental justice. The further a challenged state action lies from the 

traditional adjudicative context, the more difficult it will be for a claimant 

to make that essential link.332 

250. The plaintiffs’ challenge to the foundational principles of Canada’s health care insurance 

regime lies very far from the traditional adjudicative context. The plaintiffs are asking this Court 

to assess the merits of the various possible policy approaches to the regulation and administration 

                                                           
330 Carter v Canada (AG), 2015 SCC 5 at paras 69, 126, 127 [Carter]; Bedford at paras 7-15, 78; 

Canada (AG) v PHS Community Services Society, 2011 SCC 44 at paras 22, 23.  
331 See for example MacKay v Manitoba, [1989] 2 SCR 357 at page 361; Allen at paras 22-24.  
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of healthcare services, which have already been considered by government, and to choose the 

plaintiffs’ proposed policy solution, as the only constitutionally acceptable solution. Granting the 

plaintiffs’ request would be an unprecedented expansion of the scope of s. 7 to include the 

adjudication of various policy solutions.    

251. The plaintiffs argue that the prohibitions on extra-billing, dual practice and private 

insurance are arbitrary, overbroad and grossly disproportionate. In accordance with the AGBC, 

Canada’s says that the Impugned Provisions accord with the principles of fundamental justice.  

252. Each of these three principles of fundamental justice involve comparing the deprivation 

of life, liberty, or security of the person against the objective of the law.333  The legislative 

objective is identified by an analysis of the impugned provision in its full context having regard 

to explicit legislative statements of purpose, the text, context and scheme of the legislation, and 

extrinsic evidence.334 

253. On numerous occasions, the Supreme Court of Canada has recognized that statutes may 

have multiple objectives.335 These objectives must be articulated at the appropriate level of 

generality. This level of generality lies between the statement of an “animating social value”, 

which is too general, and an unduly narrow articulation of the objective that collapses the 

distinction between the law’s ends and its means, effectively foreclosing any separate inquiry 

into the connection between the two. In other words, “[a]n unduly broad statement of purpose 

will almost always lead to a finding that the provision is not overbroad, while an unduly narrow 

statement of purpose will almost always lead to a finding of overbreadth.”336 The statement of 

the objectives must be both “precise and succinct”.337 

254. The Impugned Provisions support the objective of Medicare Protection Act, as set out in 
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s. 2, “to preserve a publicly managed and fiscally sustainable health care system for British 

Columbia in which access to necessary medical care is based on need and not an individual’s 

ability to pay.”338 This statement of purpose accords with the objectives of the Canada Health 

Act as already described. This Court’s understanding of the purpose of the Impugned Provisions 

ought to be informed by the relationship between the provincial and federal legislation.   

255. While the plaintiffs have not directly challenged the Canada Health Act, if this Court 

were to grant the relief they seek, the Canada Health Act would necessarily be implicated. This 

is because the five criteria of the Canada Health Act have been adopted into British Columbia’s 

Medicare Protection Act not simply as a means to receive federal funding, but as guiding 

principles for administering insured services in British Columbia.339 More specifically, striking 

the Medicare Protection Act extra-billing provisions would put British Columbia offside in 

respect of the Canada Health Act extra-billing and user charge provisions, which would have 

financial implications on British Columbia’s CHT payments. The ripple effect of allowing extra-

billing and user charges, in combination with allowing private insurance to cover those costs, 

also has the potential to engage the accessibility and universality provisions of the Canada 

Health Act.  

256. The overarching purpose of both Acts is to preserve and protect a publicly administered 

health care system and to ensure access to insured health services is based on need and not an 

individual’s ability to pay.340 The latter part of this purpose reflects the equity concerns that are 

at the heart of the provincial legislation and the Canada Health Act.  

257. The plaintiffs, however, would have the Court ignore this aspect of the statement of 

purpose in the Medicare Protection Act and the equity concerns that lie behind this purpose. For 

example, as noted above, in their discussion of the objectives of the legislation, the plaintiffs 

have overlooked the essential role that the accessibility criterion plays in both Acts. The plaintiffs 

dismiss this criterion as “an animating social value” and argue that the purpose of the Impugned 
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Provisions cannot be defined to include achieving a health care system in which access is based 

on need rather than the ability to pay.341  

258. In the history of the Canada Health Act section of Canada’s submissions, we have set out 

how the principle that Canadians should have access to insured health care services based on 

medical need and not the ability to pay is not a general “animating social value” related to the 

Canada Health Act, but it is the very reason behind its enactment.342 As the Kirby Report noted, 

“to Canadians, fairness also means equity of access to the system – wealthy Canadians should 

not be able to buy their way to the front of waiting lists in Canada”.343 So, too, the Romanow 

Commission found that Canadians strongly support health care based on “equity, fairness and 

solidarity”.344 Over the years since the Canada Health Act was enacted, the federal, provincial, 

and territorial governments have consistently affirmed their commitment to access based on need 

rather than the ability to pay.345 

259. Accessibility, as articulated in both the Canada Health Act and in ss. 2 and 5.6 of the 

Medicare Protection Act, is part and parcel of the overall objective of the Impugned Provisions. 

Ms. Mandy’s evidence demonstrates that the accessibility criterion has been interpreted by 

Health Canada in accordance with the values underpinning the Canada Health Act, namely, 

equity and fairness.346 These values are undermined when patients are charged for medically 

necessary care at the point of service.347 The equity and fairness concerns that inform this 

criterion must also inform the Court’s understanding of the purpose of the Impugned Provisions 

and the impact that removing those provisions would have on fulfilling the objectives of the 

Canada Health Act.  
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 Arbitrariness 

260. With respect to arbitrariness, the Supreme Court of Canada confirmed in the Bedford case 

that arbitrariness is a very high threshold for a claimant to meet. A deprivation of a right will 

only be arbitrary and thus violate s. 7 if it “bears no connection to” the law’s purpose.348  

261. More recently, in the Ewert v. Canada, 2018 SCC 30 [“Ewert”] case, the Supreme Court 

reiterated that in order to establish arbitrariness or overbreadth, a claimant must show on a 

balance of probabilities that there is no rational connection to the relevant government 

objective.349 Importantly, the Court rejected arguments that arbitrariness could be established 

through evidence of ineffective or unsound government practices: “[t]he fact that a government 

practice is in some way unsound or that it fails to further the government objective as effectively 

as a different course of action would is not sufficient to establish that the government practice is 

arbitrary.”350  

262. The plaintiffs’ notion of “arbitrariness” is not in line with this jurisprudence. For 

example, the plaintiffs claim that the existence of different health care models in the world shows 

that the prohibitions are “arbitrary” in the sense of being unnecessary to achieve the basic goal of 

reasonably accessible and timely health care. This conception of “arbitrary” as “unnecessary” is 

not in keeping with the analytical framework set out in Ewert.351 In order to establish 

arbitrariness, the plaintiffs must show that there is no rational connection between the Impugned 

Provisions and the objective, not that the Impugned Provisions are “unnecessary” to achieve the 

objective. Even if there are other ways of achieving an objective, that does not make a policy 

choice arbitrary.  

263. A similar type of arbitrariness argument was rejected by the Alberta Court of Appeal in 

Allen: 

[…] it is not determinative that some European democracies allow private 

health care insurance. That line of analysis assumes that the Charter 
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prevents Canadian legislatures from adopting their own policy choices if 

those choices are inconsistent with the consensus position of the other 

democratic legislatures. These European democracies have obviously 

chosen to have a mixed public and private health care system; while 

Canada has chosen to have an exclusively public system, choosing one 

legitimate policy option over another may not be constitutionally 

“arbitrary”. This could be shown to be a valid choice which is 

demonstrably justified in a free and democratic society. “A legislative 

policy is not ‘arbitrary’ just because we may disagree with it.”352 

 

264. The plaintiffs also contend that the Impugned Provisions are not necessary to achieving 

the objective of the Medicare Protection Act because not all Canadian provinces and territories 

have these same provisions. Aside from the fact that “unnecessary” is not the proper test for 

establishing arbitrariness under s. 7, the plaintiffs have overlooked the fact that the practices 

prohibited by the Impugned Provisions are de facto also prohibited in all Canadian provinces and 

territories even if the legislation does not expressly contain the same provisions.  

265. It is important to remember that, as Ms. Mandy testified, the Canada Health Act 

principles are very broad and they apply at the level of the provincial health care plan.353 These 

principles do not dictate the precise prohibitions that provinces and territories must enact but, 

instead, provinces and territories are given a lot of latitude in how they organize their health care 

plans to meet the requirements of the Act.354 

266. The plaintiffs’ contention that the practice in other provinces demonstrates that British 

Columbia’s prohibitions are not necessary to achieving the objective of the Medicare Protection 

Act is based on inaccurate information, as well as a misapprehension of the differential impact of 

regulatory approaches followed in smaller provinces. As discussed above in the section on 

provincial and territorial plans, all provinces and territories have structured the administration 

and delivery of health care to help ensure that the principles and objectives of the Canada Health 

Act are upheld and that all Canadians have access to health care based on need rather than the 
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ability to pay. 

267. The structure of provincial health care legislation with respect to medically necessary 

services is outlined in detail above and will not be repeated. However, a few points must be 

highlighted at this stage. First, as Professor Prémont’s evidence demonstrates, it is more 

meaningful to look at the proportion of the Canadian market that is covered by particular 

measures then the number of provinces and territories that have such prohibitions. For example, 

with respect to the prohibition on private health insurance, Professor Prémont notes that 90% of 

the market for duplicative insurance is unavailable to the insurance industry for hospital and 

medical services because the provinces with the largest populations expressly ban private health 

insurance.355 

268. Second, Professor Prémont notes that it is also misleading to assert that Quebec no longer 

prohibits private insurance since the Chaoulli decision. She explains that duplicative private 

insurance continues to be prohibited in Quebec following the decision, except with respect to 

three limited surgeries with no commercial interest.356 The option of purchasing private 

insurance for services otherwise covered by the public plan in Quebec continues to be limited to 

total hip or knee replacement and cataract surgery, and only when provided by a non-

participating/unenrolled physician. The Canada Health Act extra-billing and user charge 

provisions are not engaged when services are provided by a non-participating physician. 

269. Canada adopts the AGBC’s submissions that the plaintiffs have not proven that there is a 

complete absence of a logical connection between the Impugned Provisions and the objective of 

preserving and protecting a publicly administered health care system for British Columbia to 

ensure access to insured health services is based on need and not an individual’s ability to pay. 

On the contrary, the evidence amply demonstrates that there is a direct and powerful connection 

between the prohibitions and the purpose of the Medicare Protection Act and, by extension, the 

Canada Health Act.  

270. The Impugned Provisions are rationally connected to the foundational objective of both 
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the Medicare Protection Act and the Canada Health Act that all British Columbians should be 

able to obtain medically necessary services based on need and not on an ability or willingness to 

pay for those services. This objective cannot be divorced from the accessibility criterion in the 

Canada Health Act and the equity concerns that that criterion is meant to address. In short, the 

Impugned Provisions help keep inequities at bay.  

 Overbreadth 

271. The principle of overbreadth deals with a law that is so broad in scope that it includes 

some conduct that bears no relation to its purpose.357 The Supreme Court of Canada has noted 

that, “overbreadth addresses the situation where there is no rational connection between the 

purposes of the law and some, but not all of its impacts.”358 A law may be overbroad if it is 

rational in some cases but overreaches in its effect in others.359 As the Supreme Court stated in 

Carter, “the question is not whether Parliament has chosen the least restrictive means, but 

whether the chosen means infringe life, liberty or security of the person in a way that has no 

connection with the mischief contemplated by the legislature.”360 As with the arbitrariness 

analysis, the plaintiffs must demonstrate that there is no connection between the purpose of the 

Act and the effect of the Impugned Provisions on particular individuals.  

272. It cannot be said that the Impugned Provisions have an overbroad effect on individuals 

who cannot access private health care. These provisions are necessary in order to ensure that the 

publicly funded health care system remains viable and that access is based on health need rather 

than ability or willingness to pay. The Impugned Provisions ensure that all Canadians have equal 

access to health care regardless of means. The evidence also shows that the Impugned Provisions 

ensure that British Columbia residents who would not be eligible for private insurance due to 

health challenges do not receive a lower tier of health care.  

273. Numerous experts, including Dr. Law and Dr. Frank, opined on the detrimental impacts 

of permitting private insurance, extra-billing and dual practice. The breadth of the Impugned 
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Provisions is necessary to protect the accessibility of the public health care system and any 

exceptions to these provisions would result in many of the harms enumerated by these experts. 

The Impugned Provisions are not overly broad, they are necessarily broad. Anything less would 

not accomplish their objectives. No matter how tailored, the creation of a parallel private system 

of providing medically necessary health care services would at the very least result in a drain on 

resources for the public system, create perverse incentives for physicians operating in both public 

and private arenas, and violate the principle that health care is to be provided on the basis of need 

and not the ability or willingness to pay.  

 Gross Disproportionality 

274. Similarly, it cannot be said that the Impugned Provisions are grossly disproportionate in 

their alleged effect on certain individuals. The Supreme Court of Canada has stated that gross 

disproportionality will apply “only in extreme cases” where “the seriousness of the deprivation is 

totally out of sync with the objective of the measure.”361 This is not one of those rare cases.  

275. As already noted, the Impugned Provisions are in the service of a broad and important 

objective, namely, the preservation and protection of Canada’s publicly managed health care 

system to ensure access to insured health services is based on health need and not an individual’s 

ability to pay. The plaintiffs have not met the high evidentiary standard that would be required to 

establish that the prohibitions are grossly disproportionate.  

276. Finally, with respect to the s. 7 analysis, the plaintiffs are attempting to use s. 7 as a tool 

to undermine the interests of vulnerable Canadians. This is an inappropriate use of the Charter, 

which was designed to protect those interests. It is those individuals who can afford and qualify 

for private medical insurance and who can afford to pay directly out-of-pocket for expedited 

access to insured services who will be the beneficiaries of the plaintiffs’ constitutional challenge, 

along with the physicians who treat them.  

277. The Supreme Court of Canada has cautioned that Courts must not allow the Charter to be 

used by the privileged few to further their interests at the expense of other Canadians: “In 
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interpreting and applying the Charter I believe that the courts must be cautious to ensure that it 

does not simply become an instrument of better situated individuals to roll back legislation which 

has as its object the improvement of the condition of less advantaged persons.”362 

2. Section 1 

278. If the Court finds that the Impugned Provisions limit the plaintiffs’ Charter rights and 

that this infringement is not in accordance with the principles of fundamental justice, such a limit 

is reasonable and demonstrably justified under s. 1 of the Charter. Canada adopts the AGBC’s 

submissions on s. 1 and adds the following.  

279. Over the years, the applicable test under s. 1 has been modified to accord a greater degree 

of judicial deference to Parliament where there are complex social issues at stake and multiple 

interests being balanced by the legislation.363 The Supreme Court of Canada has emphasized that 

in these types of cases, the legislature may be better positioned than the courts to choose among a 

range of alternatives.364 

280. If s. 7 is applied outside the administration of justice context to a much broader array of 

social policy regimes, such as health care, then courts must adopt a more deferential approach at 

the s.1 stage of the Charter analysis. In these types of cases, the courts should employ the same 

deferential approach to s. 1 as they have whenever the government is seeking to justify the 

infringement of Charter rights or freedoms, such as those protected in s. 2, through the pursuit of 

complex social policy goals. 

281. In recent years, the Supreme Court of Canada has shifted away from its previous highly 

restrictive approach to justifying s. 7 violations under s. 1.365 In Bedford, for example, the Court 

indicated an openness to justifying a violation of s. 7 in certain types of cases:  

Section 7 and s. 1 ask different questions. The question under s. 7 is 

whether the law’s negative effect on life, liberty, or security of the person 

                                                           
362 R v Edwards Books and Art Ltd, [1986] 2 SCR 713 at para 141.  
363Canada (AG) v JTI-Macdonald Corp., 2007 SCC 30 at paras 35, 36; Alberta v Hutterian 

Brethren of Wilson Colony, 2009 SCC 37 at para 53 [Hutterian Brethren].  
364 Hutterian Brethren at para 53.  
365 Bedford at paras 124-129; Carter at paras 82, 94, 95.  
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is in accordance with the principles of fundamental justice. With respect to 

the principles of arbitrariness, overbreadth, and gross disproportionality, 

the specific questions are whether the law’s purpose, taken at face value, is 

connected to its effects and whether the negative effect is grossly 

disproportionate to the law’s purpose.  Under s. 1, the question is different 

— whether the negative impact of a law on the rights of individuals is 

proportionate to the pressing and substantial goal of the law in furthering 

the public interest.  The question of justification on the basis of an 

overarching public goal is at the heart of s. 1, but it plays no part in the s. 7 

analysis, which is concerned with the narrower question of whether the 

impugned law infringes individual rights. 

… 

It has been said that a law that violates s. 7 is unlikely to be justified under 

s. 1 of the Charter (Motor Vehicle Reference, at p. 518).  The significance 

of the fundamental rights protected by s. 7 supports this observation. 

Nevertheless, the jurisprudence has also recognized that there may be 

some cases where s. 1 has a role to play (see, e.g., Malmo-Levine, at paras. 

96-98). Depending on the importance of the legislative goal and the nature 

of the s. 7 infringement in a particular case, the possibility that the 

government could establish that a s. 7 violation is justified under s. 1 of 

the Charter cannot be discounted.366 [emphasis added] 

282. Similarly, in Carter, the Supreme Court of Canada noted that in cases where there are 

competing societal interests, a restriction on s. 7 rights may in the end be found to be 

proportionate to the legislation’s objective.367 Additionally, the Ontario Court of Appeal, in R v 

Michaud, 2015 ONCA 585, held that an infringement to a person’s security under s. 7 was 

justified under s. 1 of the Charter because the regulatory scheme at issue represented a balance 

of risks and benefits across a population.368  

283. These recent developments in the jurisprudence provide a wider scope for justifying a s. 7 

violation. A wider scope is required because, post-Bedford, the s. 7 analysis focuses exclusively 

on the rights of the claimant, without regard for the law’s beneficial effects on others or on 

society as a whole. Given that these broader impacts are to be considered exclusively under s. 1, 

it stands to reason that the s. 1 analysis may lead to a different conclusion than the more 
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narrowly focused s. 7 analysis.369  

284. In the present case, deference should infuse each of the stages of the s. 1 proportionality 

analysis given the important policy goals at stake as well as the very complex and varied set of 

behaviours, incentives, services, costs and outcomes involved in the health care insurance 

system. The Supreme Court of Canada has held that in such matters, scientific proof is not 

required: “Complex human behaviour may not lend itself to precise scientific demonstration, and 

the courts cannot hold Parliament to a higher standard of proof than the subject matter admits 

of.”370 

285. The Supreme Court has also accepted that the existence of studies supporting the 

government’s position is sufficient to establish a reasonable apprehension of harm, 

notwithstanding the existence of other studies coming to the opposite conclusion.371 In the 

present case, while there is a certain amount of conflicting expert evidence on the potential 

impact that striking down the Impugned Provisions would have on the publicly funded health 

care system, this does not negate the fact that there remains an abundance of expert evidence 

from Canada and around the world that highlights the potential harms of doing so. This evidence 

is sufficient to establish a reasoned apprehension of harm on the part of both the provincial and 

federal governments.  

286. Further, the Supreme Court has accepted that governments are entitled to act on the basis 

of evidence that may fall short of proof on a balance of probabilities.372 In Carter, for example, 

the Court emphasized that, “[p]roportionality does not require perfection” and that s. 1 only 

requires that limits be “reasonable”.373  

287. Deference is also warranted because there is no consensus on how best to achieve the 

principles and objectives of the Canada Health Act which are embodied in the Impugned 

Provisions. As noted above, the most effective means of fulfilling those principles and objectives 

                                                           
369 See e.g. R v Michaud, 2015 ONCA 585 (upholding under s 1 a law that was found overbroad, 

contrary to s 7).  
370  R v Sharpe, 2001 SCC 2 at para 89 [Sharpe].  
371 Sharpe at paras, 89.  
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have been repeatedly studied, and numerous recommendations to maintain a publicly funded 

health care system for insured health services have been provided to various governments over 

the years.  

288. The evidence in this case shows that there is considerable disagreement among experts 

over the “best” health care delivery model and that the assessment of these models generally 

depends upon what results or outcomes are prioritized over others. In developing health care 

delivery models, there are a wide range of interests at play, notably those of vulnerable 

populations, including children, seniors, those with chronic conditions and those living in 

poverty. These groups are more likely to experience health challenges,374 but less likely to be 

able to have the funds or capacity to advocate for themselves than relatively wealthier and 

healthier individuals.  

289. Deference in this case is also justified because Canada’s publicly funded health system 

exists within a multijurisdictional setting that includes federal, provincial, and territorial levels of 

government as well as regional health authorities, which all operate within an intricate legislative 

and regulatory context. In addition, various national and provincial regulatory bodies or agencies 

are involved in, for example, the regulation of health care professionals. Given these 

complexities, a high degree of deference is required when assessing the evidence used to 

establish the s. 1 justification in the present case.    

290. This Court must not assess the s. 1 justification on the basis of which evidence the Court 

prefers. Rather, the question is whether the evidence demonstrates that the government had a 

reasonable basis to conclude the Impugned Provisions were necessary to avoid the apprehended 

harms to the health of vulnerable individuals and to the viability of the publicly-funded system as 

a whole.  

291. In this case, the importance of the policy goals at stake, the complexity of Canada’s 

multijurisdictional health care insurance system, and the numerous competing interests in play 

highlight the need for judicial deference to the legislature’s assessment of which model of health 

care delivery will have the overall greatest benefits and economic efficiency in terms of 
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delivering a reasonable quality of health care to all at a sustainable cost. Determining how best to 

balance these complex factors is not readily amenable to judicial assessment. This Court should 

defer to Parliament’s unanimous adoption of the Canada Health Act and its guiding principles 

given the delicate balancing of competing interests that is required in the area of the provision of 

health care. In any event, the evidence amply demonstrates the reasoned apprehension of harm 

that underlies the Impugned Provisions. 

a. Pressing and Substantial Objective 

292. The Impugned Provisions were enacted in furtherance of a pressing and substantial 

objective, namely preserving a universal, publicly administered health care insurance system for 

British Columbia to ensure access to insured health services is based on need and not an 

individual’s ability to pay. In Chaoulli, all members of the Court agreed that the objective of 

“protecting the public health regime” was pressing and substantial.375 The objective identified in 

the present case is more compelling than the objective identified in Chaoulli given that 

prohibition on extra-billing was not at issue in Chaoulli and given the focus on equitable access 

in the present objective. 

b. Proportionality Analysis 

 Rational Connection  

293. At the first stage of the proportionality analysis, the government must show that the 

Impugned Provisions are rationally connected to the law’s objectives. The analysis is broadly 

similar to the arbitrariness analysis under s. 7 and does not impose a heavy burden on the 

government. To establish a rational connection, the government need only show that there is a 

causal connection between the infringement and the benefit sought “on the basis of reason or 

logic.”376 

294. The SCC has recently held that in cases involving philosophical, political and social 

issues, the government is not required to prove, with scientific precision, that a rational 
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connection exists: 

I accept that some problems are not easily proved with scientific precision, and 

that reason and logic are important complements to tangible evidence. This is 

particularly true for issues in the philosophical, political and social realms. In 

cases involving such issues, especially in the context of the rational connection 

analysis, the government can rely on inferential reasoning that is premised on 

logic and common sense, and not only on concrete evidence, in order to discharge 

its burden under s. 1.377 

 

295. As a matter of logic and reason, the Impugned Provisions are rationally connected to the 

government’s objective, since all of the prohibitions work together to ensure that all British 

Columbia residents have access to high quality care based on need and regardless of ability to 

pay. Similar to the s. 7 analysis, it is necessary in the s. 1 analysis to be mindful of the principles 

and objectives of the Canada Health Act because they are inherently linked to the objectives of 

the Impugned Provisions. The equity concerns that are at the heart of the accessibility criterion in 

the Canada Health Act are similarly present in the objectives of the Impugned Provisions. 

296. Working together, the Impugned Provisions safeguard access to insured health services 

by ensuring the majority of physicians remain in the publicly funded system, as opposed to 

exiting the system to practice on a privately paid basis. These provisions are of critical 

importance to British Columbia’s publicly funded health care system, in which all patients have 

a stake. The AGBC has highlighted the many reasons why the Impugned Provisions are 

rationally connected to their objective and Canada will not repeat them here.378  

297. Canada notes, however, that the evidence of Canada’s experts similarly supports the 

finding of a rational connection. For example, Dr. Frank, testified that there is “a very large body 

of robust scientific evidence” showing that ill health, disability, and premature death “is almost 

universally more common among persons at the lower end of the hierarchy of socio-economic 

status, compared to the higher end”.379 He noted that this “basic unfairness in the societal 

distribution of most human illness and early death” has led to a global acceptance that access to 
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universal medically necessary health care is required to prevent exacerbation of existing socio-

economic health inequalities.380 Importantly, he opined that, “a country which does not have a 

universally accessible health care system, or which has elements of a mixed care system which 

exact private payment for medically necessary care, will see its health inequalities widened over 

time.”381 The evidence in this case shows that already vulnerable individuals will be subject to 

further marginalization with the existence of a parallel private system.  

298. The Impugned Provisions are also integral to ensuring the viability of British Columbia’s 

publicly funded system. In Canada’s single payer system, where all Canadians contribute to the 

overall costs through a progressive income tax system, the risks of illness and the inevitable costs 

are spread over the entire population, regardless of health status. By contrast, as Dr. Frank and 

other experts have opined, there is “a tendency for privately funded care systems to select the 

lowest-risk/technically-easiest-to-treat cases, in order to increase its profit margins […] leaving 

the public system with the highest risk cases, most likely to experience severe complications, and 

increased care costs.”382 The Impugned Provisions help to prevent this phenomenon and, 

thereby, contribute to the viability of British Columbia’s publicly funded health care system.  

299. Dr. Frank also testified that the viability of the publicly funded system is threatened by 

the “[s]iphoning off of public resources, especially the time and effort of the highly trained 

medical/nursing and related personnel” by a privately funded system.383 The existence of a 

parallel private system is also likely to reduce efficiencies in the public system because, as Dr. 

Frank explained, there are reductions in the economies of scale achievable in the public system 

when a private system diverts patients to itself. He also opined that this situation is exacerbated 

by the fact that the public system is left to “mop up” post-operative complications that occur in 

the private system.384  

300. Dr. Law provided comparable evidence. He opined that, “there are numerous reasons to 
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believe that the quality of services provided for those ‘who are not or cannot be privately 

insured’ might change were private insurance coverage levels to increase.”385 One of the reasons 

for this is that “the private sector would likely drive up prices for the inputs required to deliver 

surgical services.”386 Dr. Law noted that if physicians are able to work in the private sector for a 

more lucrative rate, it is likely they will reduce their hours in the public system. To attract and 

retain these surgeons, the public sector would therefore have to raise reimbursement rates. This 

would result in higher costs for the public sector to provide the same level of services.387 The 

Impugned Provisions are meant to alleviate these risks to the viability of British Columbia’s 

publicly funded system.  

301. Dr. Frank and Dr. Law also testified that allowing the development of two-tiered access 

to insured health services, will weaken public support for the public system, by providing an 

incentive to those patients who are able, along with providers, to abandon the existing public 

system in support of a privately paid alternative. Dr. Frank opined that the “erosion of the 

public/electorate’s support for the [publicly funded] system” will occur as the private system 

expands and Canadians lose their vested interest in having the public system funded by general 

taxation and other public sector means.388 Dr. Law similarly concluded that, “were those at 

higher income levels to gain private coverage, their political imperative to ensure quick access to 

high quality public health care for those services would wane. While the strength of this effect on 

the public system is difficult to quantify, the direction of any impact would be a decrease in the 

quality of care provided in the public system.”389   

302. The evidence of Canada’s experts, as well as the extensive evidence provided by the 

defendant’s experts in this case, amply demonstrates that there is a rational connection between 

the Impugned Provisions and the objectives of both the Medicare Protection Act and the Canada 

Health Act. The viability of the public system as well as the equity of the provision of medically 

necessary insured services in British Columbia is inextricably linked to the continued existence 
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of the Impugned Provisions. 

 Minimal Impairment 

303. The question at the minimal impairment stage is whether the law is reasonably tailored to 

the objectives in the sense of impairing the rights no more than reasonably necessary to achieve 

the law’s objectives in a real and substantial manner. The minimal impairment analysis does not 

require the legislator to institute measures that may be less impairing, but that do not achieve its 

objectives. A law that falls within a “range of reasonable alternatives” will satisfy the minimal 

impairment requirement.390 

304. To the extent that the Impugned Provisions impair the rights of the plaintiffs, they do so 

only to the extent necessary to accomplish the law’s objective. Among competing public policy 

options in the area of health care, the Impugned Provisions fall within a range of reasonable 

alternatives open to government to fulfill its objective.391  

305. The objectives of the Impugned Provisions must be considered in light of their 

relationship to the Canada Health Act. An alternative that significantly compromises the 

objectives of the Canada Health Act, upon which the Impugned Provisions are based, does not 

“achieve the law’s objectives in a real and substantial manner”. Removing the Impugned 

Provisions from the Medicare Protection Act would give rise to similar equity concerns that the 

Canada Health Act is meant to address. As noted above, the accessibility criterion and the extra-

billing and user charge requirements of the Canada Health Act are meant to level the playing 

field so that all Canadians have access to medically necessary services regardless of their 

insurability or their ability to pay for such services. The Impugned Provisions are integral to 

British Columbia’s ability to uphold the objectives of the Canada Health Act.  

306. As already noted, the most effective means of fulfilling the objectives of the Canada 

Health Act have been repeatedly studied, including changes similar to the ones proposed by the 

plaintiffs. Numerous recommendations to maintain public funding of medically necessary 
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treatment have been provided to various governments over the years. All of this evidence 

demonstrates that the Impugned Provisions fall within a range of reasonable alternatives.  

307. Contrary to the plaintiffs’ assertions, the current publicly funded health care insurance 

regime does not amount to anything like the blanket prohibition on access to a particular form of 

medical treatment of the type invalidated in Carter, but rather allows for every British Columbia 

resident to access publicly funded care on uniform terms and conditions. The Supreme Court of 

Canada has been clear that Parliament is not required to implement alternatives that would be 

less effective in achieving its objectives.392 Governments are entitled to choose among 

competing public policy options, provided the one chosen is within the range of reasonable 

alternatives, especially where the law is premised on complex social science evidence and deals 

with a complex social issue such as health care.  

308. The reasonableness of the government’s choice is borne out by the evidence. For 

example, Ms. Mandy’s affidavit attaches numerous reports on Canada’s health care system that 

have observed that much is saved in a single-tier public system as a result of lower 

administrative costs. These reports have also observed that there is no evidence that the adoption 

of a privately funded health care system would produce a more efficient, affordable or effective 

system.393 In fact, the opposite is true. As already noted, Dr. Frank and other experts in this case 

have opined that the existence of a parallel private system is, for a variety of reasons, likely to 

reduce efficiencies in the public system.394The point is not simply that what the plaintiffs are 

seeking is likely to increase overall healthcare costs (although it is), it is that what the plaintiffs 

are seeking would result in fewer resources being available to the public health care system and 

those who would continue to rely on that system would suffer the consequences.  

309. What the plaintiffs are seeking would not only be less effective than the current regime, 

                                                           
392 See, for example, Canada (AG) v JTI-Macdonald Corp., 2007 SCC 30 at para137;  Lavoie v 
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Kirby Report at 2881-2883 [CBE, Tab 27]; Exhibit 435G, Mandy Affidavit # 1, Vol. VII, 

Exhibit V: Romanow Report at 3034-3035 [CBE, Tab 28].  
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but would compromise the government’s objective of preserving access to medically necessary 

services based on need and not an individual’s ability to pay. In this respect, the present case is 

similar to Alberta v. Hutterian Brethren of Wilson Colony, 2009 SCC 37 [“Hutterian Brethren”], 

in which a majority of the Supreme Court of Canada held that the relief the plaintiffs were 

seeking (a driver’s license issued without a photo) was unacceptable because it would 

significantly compromise the province’s objective.395 In Hutterian Brethren, the Court found that 

“the evidence discloses no alternative measures which would substantially satisfy the 

government’s objective […]. In short, the alternative proposed by the claimants would 

significantly compromise the government’s objective and is therefore not appropriate for 

consideration at the minimal impairment stage.”396 

310. In this case, in addition to significantly compromising the criterion of accessibility, the 

introduction of a parallel private health insurance system would also impact the criterion of 

universality. The Report of the Senate Standing Committee on Social Affairs, Science and 

Technology (the “Kirby Report”) stated in 2002, that the principle of universality “ensures that 

access to publicly funded health services is available to everyone, everywhere, and that no one is 

discriminated against on the basis of such factors as income, age, and health status.”397 The relief 

sought by the plaintiffs would undermine this principle and British Columbia would not be able 

to meet the objective of the Medicare Protection Act nor uphold the principles of the Canada 

Health Act.  

311. In seeking to strike not only the prohibition on private insurance, but also the legislative 

provisions that inhibit the ability of enrolled physicians in British Columbia to charge for insured 

services (i.e. the provisions that prohibit extra-billing and in effect prohibit dual practice), the 

plaintiffs are advocating for a model that would inextricably link the public and private systems 

to the detriment of the publicly funded health system. Under the plaintiffs’ model, efficiency, 

effectiveness and, ultimately, equity in the public system would suffer. The expert evidence, 
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which has been fully canvassed by the AGBC, shows that when access to insured health care 

services is made contingent upon payment for those services, the principles of the Canada 

Health Act, which are upheld by the Impugned Provisions, are compromised.398 Accordingly, 

without the Impugned Provisions, the law’s objectives cannot be upheld in a real and substantial 

manner.   

312. The plaintiffs imply that there would be no consequences for British Columbia under the 

Canada Health Act if the Impugned Provisions were declared unconstitutional.399 That is not 

accurate.  In Canada, health is a shared jurisdiction. While responsibility for the delivery of 

health care services rests primarily with provinces and territories, historically and currently, the 

federal government has exercised its spending power both to support provinces and territories in 

the discharge of their responsibilities and to set the underlying principles and values for health 

care systems across the country. Under the Canada Health Act, the federal Minister of Health 

has a statutory obligation to uphold the national standards that underpin Canada’s single payer 

public health insurance system.   

313. It is Canada’s position that should British Columbia’s Impugned Provisions be struck, 

particularly the legislative provisions that inhibit the ability of enrolled physicians in British 

Columbia to charge for insured services, it would severely impede British Columbia’s ability to 

meet the requirements of the Canada Health Act. Given the only condition to receive full federal 

funding of the CHT is adherence to the criteria and conditions of the Canada Health Act, there 

would be financial repercussions in the form of mandatory deductions to British Columbia’s 

CHT payments. There may also be discretionary deductions to British Columbia’s CHT 

payments, as accessibility to insured services in the public system could be compromised. 

314. Even if the model advocated by the plaintiffs might be more minimally impairing of a 
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select group of patients’ rights to life and security of the person, due to their ability to pay or 

ability to qualify for insurance, the overall impact of opening up British Columbia’s health care 

insurance regime to a parallel privately funded model would have a seriously detrimental impact 

on a much larger group’s health. Canada’s experts, Dr. Law and Dr. Frank, both testified that the 

much larger part of the population which could not access private care would likely experience 

even longer wait times and lower quality care in the eroded public system.  

315. Dr. Law, for example, challenged the plaintiffs’ insurance expert, Gary Walters, on his 

unstated assumption that the quality of health care services in the public system will not change 

as the result of the existence of a parallel private sector. Dr. Law explained that any expansion of 

private health insurance will compromise the quality of insured health care services for 

individuals who must continue to rely on the public system.400 Even Mr. Walters admitted in 

cross-examination that risk selection would be used by private insurance providers and would 

exclude people with chronic conditions and disabilities.401  

316. Dr. Law also testified that the assertions of Mr. Walters with respect to the use of existing 

supplemental health insurance plans as a way of ensuring that vulnerable individuals could 

obtain coverage are simply misleading. Dr. Law noted that in making these assertions, the 

plaintiffs have omitted any discussion about the characteristics of the types of individuals who 

are currently insured in Canada. He opines that, [p]ast survey research in Canada suggests that 

those currently covered are on average healthier, wealthier, and in stable employment.”402 Dr. 

Law explained that this corresponds with evidence on the characteristics of those with private 

complementary coverage in other countries: “For example, reviews of private insurance coverage 

in the European Union have found a ‘strong bias’ in favour of higher income population 

groups.”403 Additionally, Dr. Law stated that “[a] systematic review of existing studies found that 

individuals who are wealthy are much more likely to take out private insurance in health systems 
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with existing Universal Health Coverage.”404  

317. Dr. Law, along with other experts in this case, concluded that, “[g]iven these 

characteristics, it is highly likely that if health insurance expansions of the type Mr. Walters 

envisions were to occur, they would exacerbate existing health inequalities within Canada.”405 

This is consistent with the evidence of Dr. Frank who opined that there is a vast body of 

evidence on the existence of socio-economic gradients in health, with wealthier populations 

enjoying better outcomes.406 Given that complementary private health insurance is more 

prevalent in higher income groups, it is undisputable that the expansion of this coverage would 

convey upon this privileged group an advantage in the timeliness of their care. As Dr. Law 

succinctly opined, “[t]his would, of course, increase the existing income-related inequalities in 

health within Canada.”407 

318. The Supreme Court of Canada has explained that particular deference is owed in 

situations where governments are attempting to respond to the needs of vulnerable groups and 

individuals: 

Thus, in matching means to ends and asking whether rights or freedoms 

are impaired as little as possible, a legislature mediating between the 

claims of competing groups will be forced to strike a balance without the 

benefit of absolute certainty concerning how that balance is best struck.  

Vulnerable groups will claim the need for protection by the government 

whereas other groups and individuals will assert that the government 

should not intrude…Democratic institutions are meant to let us all share in 

the responsibility for these difficult choices.  Thus, as courts review the 

results of the legislature's deliberations, particularly with respect to the 

protection of vulnerable groups, they must be mindful of the legislature's 

representative function.408 [emphasis added] 

 

319. The Court’s comments in R. v. Mills, [1999] 3 SCR 668 were to similar effect: 

Courts do not hold a monopoly on the protection and promotion of rights 

                                                           
404 Exhibit 446, Law Expert Report at para 15 [CBE, Tab 59]. 
405 Exhibit 446, Law Expert Report at para 16 [CBE, Tab 59]. 
406 Exhibit 579, Frank Expert Report at paras 5-6 [CBE, Tab 87].  
407 Exhibit 446, Law Expert Report at para 16 [CBE, Tab 59].  
408 Irwin Toy Ltd. v Quebec (AG), [1989] 1 SCR 927 at para 79.  
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and freedoms; Parliament also plays a role in this regard and is often able 

to act as a significant ally for vulnerable groups…If constitutional 

democracy is meant to ensure that due regard is given to the voices of 

those vulnerable to being overlooked by the majority, then this court has 

an obligation to consider respectfully Parliament’s attempt to respond to 

such voices.409 

 

320. The Impugned Provisions help to ensure that all British Columbia residents, not just the 

wealthy and the healthy, can obtain medically necessary services on an equitable basis. 

Parliament and the legislature have determined that the most effective way to accomplish this 

goal is through the types of prohibitions that are at issue in this litigation. The criteria of 

accessibility and universality would be significantly compromised if the Impugned Provisions 

were struck down as unconstitutional. This Court has before it a comprehensive evidentiary 

record in which the harms of permitting a parallel private health insurance system are thoroughly 

articulated. This evidence demonstrates that removing the Impugned Provisions would have a 

significant impact on the ability of British Columbia to uphold the objectives of the Act and to 

comply with the objectives and requirements of the Canada Health Act.  

 Disproportionate Effect 

321. At this stage of the analysis, the question is whether the benefits of the law are worth the 

cost of the rights limitation.410 Regard must be had for the Supreme Court of Canada’s 

cautionary words about the measurement of salutary effects in cases involving social legislation:  

[A] government enacting social legislation is not required to show that the 

law will in fact produce the forecast benefits. Legislatures can only be 

asked to impose measures that reason and the evidence suggest will be 

beneficial. If legislation designed to further the public good were required 

to await proof positive that the benefits would in fact be realized, few laws 

would be passed and the public interest would suffer.411 

 

322. Bearing this standard in mind, it is clear that the salutary effects of the Impugned 

Provisions are significant, especially with respect to upholding equitable access to medically 

necessary insured services for all British Columbians. The positive impact of the Impugned 

                                                           
409 R v Mills, [1999] 3 SCR 668 at para 58.  
410 Hutterian Brethren at para 77.  
411 Hutterian Brethren at para 85.  
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Provisions on individuals who cannot afford private health care, or would be ineligible for 

private insurance because of pre-existing or chronic health conditions, significantly outweighs 

any negative impact on those individuals able and willing to pay, who are currently prevented 

from accessing private health care insurance for publicly insured health services but who are not 

prevented from accessing fully privately funded care provided by unenrolled doctors. Similarly, 

the positive impact of the Impugned Provisions for all British Columbians, with respect to 

preserving the publicly funded health care system significantly outweighs any negative impact 

on a select group of individuals. 

323. As noted above, already vulnerable individuals would be at even greater risk if the 

Impugned Provisions were found to be unconstitutional. Individuals with disabilities, pre-

existing conditions, or chronic health issues would be excluded from any “benefits” that striking 

down the law may have. So, too, lower income Canadians, who disproportionately suffer from 

health-related issues, could not access the “benefits” of privately funded health care.  

324. Those who would benefit most from the plaintiffs challenge are, by and large, the most 

privileged in Canadian society – those whose income permits them to buy their way into private 

care and the doctors and corporate plaintiffs who will achieve greater profits if the Impugned 

Provisions are struck down. If the plaintiffs are successful and this Court determines that the 

Charter requires access to a privately funded health care system, then the wealthy members of 

society will necessarily have faster access to medically necessary insured services. Preventing 

this inequitable scenario and all of the negative consequences associated with it was precisely 

why the Canada Health Act was enacted.  

325. In Chaoulli, Justices Binnie and LeBel held that even though the evidence in that case 

established that the publicly funded health care system in Quebec had serious and persistent 

problems, courts are not “well placed to perform the required surgery” to address those 

problems: “The resolution of such a complex fact-laden policy debate does not fit easily within 

the institutional competence or procedures of courts of law.”412 

326. Canada asks that this Court accord a high degree of deference to the public policy choices 

                                                           
412 Chaoulli at para 164.  
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on the health care insurance regime that have been made by federal and provincial governments 

to ensure that all Canadians have reasonable access to insured health services. Canada urges this 

Court to carefully consider the significant ramifications that granting the plaintiffs’ relief would 

have on the equity-driven principles that are fundamental to Canada’s health care insurance 

regime.  

3. The Section 15 Claim 

327. Turning to the s. 15 claim, Canada agrees with the AGBC that the Medicare Protection 

Act does not create any discriminatory distinctions among British Columbians. Canada adopts 

the AGBC’s submissions and adds the following.  

328. To begin with, Canada says that the plaintiffs have failed to establish that their claim 

under s. 15 is based on a benefit provided by law, as required by the Supreme Court of Canada in 

the Auton  (Guardian ad litem of) v. British Columbia (Attorney General), 2004 SCC 78 [Auton] 

decision.413 In Auton, the Supreme Court held that s. 15 is confined to benefits and burdens 

imposed by law.414 In practical terms, this means that the court must examine the impugned 

legislative scheme to see if anyone else is provided with the benefit that the plaintiffs want. If 

not, the desired benefit is not provided by law and the claim falls at this threshold stage. 

329. The plaintiffs claim a right to unrestricted means of financing private health care services. 

Such a right is not granted to anyone under the legislative scheme because the exemptions under 

the Medicare Protection Act, such as the exemption for Workers’ Compensation Board 

claimants, are part of the overall system of public financing for health care.415 

330. The plaintiffs say that injured workers are able to access timely medical treatment outside 

of the public health system while other British Columbians are restricted from accessing such 

treatment by the Impugned Provisions in the Medicare Protection Act. They use this allegation to 

establish that certain individuals are receiving a benefit provided by law while others are not. 

                                                           
413 Auton (Guardian ad litem of) v British Columbia (AG), 2004 SCC 78 at paras 27-34.  
414 Auton at para 28.   
415 See definition of “benefits” MPA s 1, as well as Minute of the Commission on excluded and 

diagnostic services dated October 21, 1997.  
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This comparison overlooks the crucial fact that employees who are injured at work are required 

to follow the rules and procedures under the Workers’ Compensation Act in order to receive 

services and obtain compensation while they are recuperating. They cannot purchase private 

insurance to obtain treatment for their injuries and, as explained by the AGBC, in the vast 

majority of cases, the physicians treating them are paid on the same basis as they would be under 

the medical services plan.416  

331. In the small percentage of cases where an expedited fee is paid, the injured workers are 

not personally paying physicians to obtain treatment more quickly. Rather, physicians in some 

cases will receive an additional fee where WorkSafe BC has determined on a cost/benefit 

analysis that it is less expensive to pay a fee to ensure that the employee returns to work more 

quickly than to provide additional wage loss payments to the employee under the plan.  

332. The workers’ compensation scheme does not run afoul of the Canada Health Act. Under 

the Canada Health Act, the definition of “insured health services” excludes services provided to 

persons under any other Act of Parliament (such as veterans) or under the workers’ 

compensation legislation of a province or territory.417 The Canada Health Act also defines 

“insured person” in a way that expressly excludes members of the Canadian Armed Forces, 

persons serving a term of imprisonment within a federal penitentiary and residents of a province 

or territory who have not completed a minimum period of residency or waiting period.418  

333. The plaintiffs erroneously claim that federal judges and senators have expedited access to 

medically necessary insured services. While judges who are appointed by the federal government 

are eligible for supplemental health coverage under the federal government’s Public Service 

Health Care Plan and the Public Service Dental Care Plan, coverage for insured health services is 

provided by the provincial or territorial health insurance plan where the judge or senator is a 

resident. They are provided coverage under the same terms and conditions as any other resident 

of the province or territory.  

334. It is true, however, that the Canada Health Act does not preclude the use of private 

                                                           
416 See AGBC Final Argument at s 3.3. 
417 CHA, s 2.  
418 CHA, s 2.  
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facilities or providers in the delivery of insured services, as long as there are no charges to 

insured persons for those services. The practice of regional health authorities contracting out the 

delivery of insured health care services to private for-profit facilities does not contravene the 

Canada Health Act since those services are fully covered under the provincial health insurance 

plan and insured persons are not charged for the services received.  

335. Contrary to the plaintiffs’ assertions, injured workers in British Columbia do not have 

access to the type of unrestricted means of financing private health services that the plaintiffs are 

seeking in this challenge. No one in British Columbia receives the benefit the plaintiffs are 

seeking. Accordingly, the plaintiffs’ s. 15 claim ought to fail at the threshold stage of the s. 15 

analysis.419  

a. No Distinction on the Basis of an Enumerated or Analogous Ground 

336. In the alternative, if the Court finds that the claim is based on a benefit provided by law, 

the plaintiffs have not established an adverse effect distinction based on an enumerated or 

analogous ground under s. 15. None of the Impugned Provisions draw any distinction based on 

either physical disability or age as claimed by the plaintiffs.  

337. This step of the s. 15 test must be carried out flexibly in order to ground a discrimination 

analysis at the second step that focuses on substantive rather than formal equality.420 

Nevertheless, equality remains an inherently comparative concept, “the condition of which may 

‘only be attained or discerned by comparison with the condition of others in the social and 

political setting in which the question arises’”.421 Indeed, comparison “plays a role throughout 

the analysis”.422  

338. It is important to accurately describe the distinction because this description informs the 

comparative exercise at the second stage of the s. 15 analysis. The Supreme Court of Canada has 

noted that this comparative exercise “may bolster the contextual understanding of a claimant’s 

                                                           
419 Auton at para 28.  
420 Withler v Canada (AG), 2011 SCC 12, at paras 61-64. 
421 Withler at para 41.  
422 Withler at para 61.  
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place within a legislative scheme and society at large, and thus help to determine whether the 

impugned law or decision perpetuates disadvantage or stereotyping”.423  

339. At the outset of the distinction analysis, it is important to understand the nature of the 

comparison that is offered by the plaintiffs. The plaintiffs’ comparison of the operation of the 

provincial health care regime with that of the provincial workers’ compensation scheme is inapt 

and inappropriate. In Wareham v. Ontario (Minister of Community and Social Services), 2008 

CarswellOnt 176 [“Wareham”], individuals with disabilities alleged that delays in processing 

applications under the Ontario Disability Support legislation amounted to discrimination and 

they pointed out how claims were more efficiently processed under the Workplace Safety and 

Insurance Act.424 The court found that this was not an appropriate comparison because these 

were two distinct legislative schemes. The worker’s legislation was “…designed to provide other 

relief in other circumstances, according to different procedures, and on other grounds”.425 The 

Ontario Court of Appeal agreed.426 

340. Even though Wareham pre-dates Withler v. Canada (Attorney General), 2011 SCC 12 

[“Withler”]427 and was decided at a time when courts required plaintiffs to identify a specific 

comparator group to establish their discrimination claim, Withler reiterated that the s. 15 analysis 

remains comparative.428 In the present case, the plaintiffs are comparing apples and oranges. 

Superficially, the plans seem similar because both injured workers under the Workers 

Compensation Act and other British Columbians under the Medicare Protection Act may receive 

health care services. However, the Workers Compensation Act is an entirely different scheme 

with different purposes and many additional benefits, such as compensation for lost wages. The 

comparison does not hold and the plaintiffs cannot, therefore, establish a distinction for the 

purposes of the s. 15 analysis. 

                                                           
423 Withler at para 65.  
424 Wareham v Ontario (Ministry of Community and Social Services), 2008 CarswellOnt 176 

[Wareham]. 
425 Wareham at para 68.  
426 Wareham v Ontario (Ministry of Community and Social Services), 2008 ONCA 771 at para 6. 
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341. To the extent there is a distinction, such a distinction is not based on personal 

characteristics or protected grounds but instead is a result of the fact that certain populations, are 

excluded from the Canada Health Act because they are already covered under other public 

financing regimes, many of which pre-date the Canada Health Act.  

342. Differential treatment of individuals who are covered by federal rather than provincial 

legislation is not based on a ground recognized under s. 15(1) of the Charter.429 To the extent 

there is any differential treatment, it is based on where individuals work and whether they were 

injured in the workplace or elsewhere, which is not an analogous ground.430 Recently, the British 

Columbia Court of Appeal upheld the lower court’s decision to strike down the plaintiff’s claim 

that the government had created an inadequate system of compensation for members of the 

Canadian Forces who suffered injuries in the course of their military service. With respect to the 

s. 15 claim, the Court rejected the argument that being a member of the armed forces could 

constitute a new analogous ground and upheld the lower court’s decision that the civil claim had 

no reasonable basis.431 

343. While “age” is a recognized ground of discrimination under s. 15(1), the plaintiffs’ claim 

does not come within the types of age-based distinctions contemplated by the Charter. 

Individuals who are not working when they are injured may be of any age. The triggering 

criterion for any distinction is not age, but whether individuals were injured at work, as noted 

above. The Federal Court recently rejected a s. 15 claim that similarly relied on the ground of 

age when the real issue was the retirement status of the beneficiaries.432 In Bemister v. Canada 

(Attorney General), 2017 FC 749, the fact that the individuals in question ranged in age from 45-

73 was the reason the Federal Court found that the distinction in question was not based on age, 

                                                           
429 Chippewas of Nawash First Nation v Canada (Minister of Fisheries and Oceans), 2000 

CarswellNat 2775, at paras 23-28, 74-77, aff’d 2002 FCA 485.  
430 See for example Baier v Alberta, 2007 SCC 27 at paras 63-67;  Health Services and Support - 

Facilities Subsector Bargaining Assn. v British Columbia, 2007 SCC 27 at para 165.   
431 See also Scott v Canada (AG), 2017 BCCA 422 at paras 74-80; leave to appeal to SCC 

refused, 37930 (2018 August 30). 
432 Bemister v Canada (AG), 2017 FC 749 at paras 98-100.  
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but rather on the claimants’ retirement status.433 The plaintiffs’ arguments regarding an age-

based distinction do not accord with the relevant current jurisprudence. 

344. Perhaps in recognition that neither occupational status nor being injured at work is a 

protected ground under s. 15, the plaintiffs have also tried to fit their claim within the recognized 

ground of “type of disability”. A similar argument was rejected by the Federal Court of Appeal. 

In Thomson v. Canada (Attorney General), 2016 FCA 253, the plaintiff argued that he was 

treated differently based on the severity of his disability. The court held that the appellant had 

“miscast the comparison and the basis for differentiation”, finding that “…the appellant’s non-

entitlement is a function of his former employment status, not his disability.”434   

345. The plaintiffs have simply not demonstrated how individuals with different types of 

disabilities are disproportionately affected by being subject to the Medicare Protection Act, 

rather than the Workers Compensation Act. Even in the small percentage of cases where an 

injured worker obtains faster treatment, it is not based on the nature or type of their disability, 

but whether it is more cost effective for the workers’ compensation scheme to pay the fee for 

service than to pay compensation for wage losses over a longer period of time. There is no merit 

to the plaintiffs’ claim that the Impugned Provisions create a distinction based on enumerated or 

analogous grounds under s. 15. 

346. In fact, the plaintiffs’ s. 15 argument ironically highlights the negative impacts that 

striking down the Impugned Provisions will have on vulnerable Canadians. The plaintiffs say 

that “….the young, the old, the severely disabled, and those with pre-existing or genetic 

disabilities”435 are all disproportionately harmed by the Impugned Provisions because they are 

unable to access the allegedly faster treatment available to individuals injured in the workplace. 

It is precisely the old, the severely disabled, and those with re-existing disabilities who are the 

least likely to have access to private treatments if the plaintiffs’ claim is successful, either 

                                                           
433 Bemister v Canada (AG), 2017 FC 749 at para 99. The Federal Court of Appeal upheld this 

decision (the appellants did not appeal the s. 15 ruling), Bemister v Canada (AG), 2019 FAC 

190.  
434 Thomson v Canada (AG), 2016 FCA 253 at paras 37-42; leave to appeal to SCC refused, 

37351 (30 March 2017). 
435 PFA at para 2981.  
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because they will not be able to afford private insurance or they will be ineligible for it. As with 

their s. 7 claim, the plaintiffs are attempting to utilize the Charter in ways that seriously 

undermine its protections.  

347. The plaintiffs have also put forward an entirely novel s. 15 argument that is without 

merit. They assert that s. 15 should protect individuals from being deprived of what they 

characterize as a Charter interest, namely equal access to timely and necessary health care, even 

though such an interest is not tied to a protected ground of discrimination. The plaintiffs 

recognize that this proposed approach is novel and that it would change the existing s. 15 

jurisprudence.436  

348. Establishing a distinction on a protected ground is a fundamental aspect of the s. 15 

analysis. While the Supreme Court of Canada’s precise formulation of the s. 15 test has changed 

over the years, the requirement that the law create a distinction on an enumerated or analogous 

ground has remained constant. In the Supreme Court of Canada’s first s. 15 challenge, Andrews 

v. Law Society of British Columbia, [1989] 1 SCR 143, Justice McIntyre considered different 

approaches to s. 15 and ultimately concluded that the “… the analysis of discrimination … must 

take place within the context of enumerated grounds and those analogous to them”.437  

349. The Supreme Court has continued to confirm the importance of the grounds in ensuring 

that s. 15 promotes substantive equality. In Kahkewistahaw First Nation v. Taypotat, 2015 SCC 

30, for example, Abella, J. reiterated and affirmed earlier statements about the importance of the 

grounds to the s. 15 analysis:  

Limiting claims to enumerated or analogous grounds which “stand as 

constant markers of suspect decision making or potential 

discrimination”, screens out those claims “having nothing to do with 

substantive equality and helps keeps the focus on equality for groups 

that are disadvantaged in the larger social and economic context 438 

                                                           
436 PFA at paras 2983-2994. 
437 Andrews v Law Society of British Columbia, [1989] 1 SCR 143 at 180, 182. McIntyre, J. was 

dissenting in part, but the majority of the Court agreed with his analysis on how s.15 should be 

interpreted and applied. 
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(citations omitted).  

350. Section 15 is intended to protect individuals from discrimination based on fundamental 

personal characteristics that are either immutable, like race, or difficult to change, like 

religion.439 It is not intended to constitutionally protect every distinction made between 

individuals based on differences like their hair colour which is one of the examples suggested by 

the plaintiffs.440 In Corbiere v. Canada (Minister of Indian and Northern Affairs, [1999] 2 SCR 

203, the majority of the Court explained that the requirement to establish a distinction on a 

ground served the important function of screening out cases that do not properly fall under s. 15, 

thereby avoiding “trivializing the s. 15 guarantee”.441  

 

351. The plaintiffs’ claim that s. 15 should protect distinctions made between individuals 

based on criteria like their hair colour would trivialize equality rights. This court should resist the 

plaintiffs’ invitation to revisit well-established precedents as to how s. 15 operates. There have 

been no significant developments in the law that would warrant discarding a fundamental part of 

the s. 15 analysis that the Supreme Court of Canada has relied on for the last 30 years.   

b. No Discrimination 

352. In the alternative, if the court finds a distinction on a protected ground, the plaintiffs have 

failed to establish that the Impugned Provisions perpetuate arbitrary disadvantage against them.  

353. The Supreme Court of Canada has been clear that plaintiffs are required to provide 

evidence of the link between the ground and the disparate impact alleged, as well as how this 

impact perpetuates the disadvantage of those affected, particularly where the provisions are 

facially neutral but claimants are alleging that they have an adverse impact on particular 

groups.442 As the AGBC has amply demonstrated, the plaintiffs have not provided any evidence 

to support their claim that these provisions perpetuate disadvantage against vulnerable British 

Columbia residents. 

                                                           
439 Corbiere v Canada (Minister of Indian and Northern Affairs), [1999] 2 SCR 203 at para 13.  
440 PFA at para 2989.  
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c. Any section 15 infringement is justified under section 1 of the Charter 

354. Although the s. 1 justification must be anchored in the specific rights limitation to which 

it relates, in the present case the effects of the alleged infringement of s. 7 and s. 15 overlap to a 

significant extent. Similarly, the legislative objectives against which those effects must be 

assessed are the same in both cases. Accordingly, the s. 1 considerations in relation to any 

potential s. 15 infringement largely duplicate those discussed above in relation to s. 7. 

CONCLUSION 

355. The history of Medicare in Canada unequivocally demonstrates that this nation has 

decided that medically necessary insured health care services should not be treated as 

commodities or consumer goods to be purchased by the privileged few. The Canada Health Act 

helps to ensure that all Canadians have access to these services based on their need for them, not 

their ability to pay for them.  

356. As new issues in the provision of health care arise, such as the proliferation of private 

diagnostic clinics, the principles of the Canada Health Act continue to guide the federal 

government’s response. The equity and fairness concerns underlying these principles are what 

make Canada’s publicly funded health care system a model that other countries desire to 

emulate. The voluminous evidence in this case has amply shown the harms that would arise if 

the plaintiffs are successful. Canada asks this Court to reject the plaintiffs’ claim and affirm the 

go  

REMEDY 

357. If this Court strikes down the Impugned Provisions as unconstitutional, Canada agrees 

with the plaintiffs that the declaration of invalidity ought to be suspended for an extended period 

in order to provide the AGBC the opportunity to consider its legislative response.  

COSTS 

358. Canada seeks its costs in this litigation and requests the opportunity to make submissions 

regarding costs following the determination of the claim on the merits.   
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Act Respecting Health Services and Social Services, CQLR c S-4.2 

 

333.3.  A specialized medical centre may be operated only in the form of 

 

(1)  a specialized medical centre where only physicians subject to the application of an 

agreement under section 19 of the Health Insurance Act (chapter A-29) practise; or 

 

(2)  a specialized medical centre where only non-participating physicians within the 

meaning of that Act practise. Depending on the form in which a specialized medical centre 

operates, its operator must ensure that the requirement of subparagraph 1 or 2 of the first 

paragraph is met. 
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Alberta Health Care Insurance Act, RSA 2000, c A-20 

 

8(1) Subject to this section, every physician is deemed to have 

opted into the Plan. 

 

(2) A physician may opt out of the Plan by 

 

(a) notifying the Minister in writing indicating the effective 

date of the opting out, 

 

(b) publishing a notice of the proposed opting out in a 

newspaper having general circulation in the area in which 

the physician practises, and 

 

(c) posting a notice of the proposed opting out in a part of the 

physician’s office to which patients have access 

at least 180 days prior to the effective date of the opting out. 

 

 (5) A physician who has been opted out of the Plan for a 

continuous period of at least one year may opt into the Plan by 

notifying the Minister in writing at least 30 days prior to the 

effective date of the opting in. 

 

 

9(1) No physician or dentist who is opted into the Plan who 

provides insured services to a person shall charge or collect from 

any person an amount in addition to the benefits payable by the 

Minister for those insured services. 

 

21(1) Nothing in this Act or the regulations 

 

(a) interferes with the right of any person to the person’s own 

choice of practitioner, 

 

(b) except sections 9 and 10, interferes with the right of any 

practitioner to make an agreement or arrangement with any 

person to collect from that person an amount in addition to 

the benefits payable by the Minister with respect to goods or 

services provided by the practitioner, if the agreement or 

arrangement is made before the goods or services are 

provided, 

 

(c) except sections 9 and 10, affects the right of any resident to 

receive any health services or benefits in respect of them by 

reason of the resident’s choice of practitioner, or 
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(d) interferes with the right of a practitioner to accept or refuse 

to accept a patient who is a resident, subject to humanitarian 

considerations and the traditions and ethics of the profession 

of which the practitioner is a member. 

 

(2) Nothing in this Act or the regulations is to be construed to 

prevent any resident who does not desire to claim or receive 

benefits for health services provided to the resident or resident’s 

dependants from assuming the responsibility for the payment of 

those costs. 
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Canada Health Act, RSC 1985, c C-6 

 

 

2 In this Act, Act of 1977 [Repealed, 1995, c. 17, s. 34] 

 

cash contribution means the cash contribution in respect 

of the Canada Health Transfer that may be provided 

to a province under sections 24.2 and 24.21 of the Federal- 

Provincial Fiscal Arrangements Act; (contribution 

pécuniaire) contribution [Repealed, 1995, c. 17, s. 34] 

dentist means a person lawfully entitled to practise dentistry 

in the place in which the practice is carried on by 

that person; (dentiste) 

 

extended health care services means the following 

services, as more particularly defined in the regulations, 

provided for residents of a province, namely, 

 

(a) nursing home intermediate care service, 

 

(b) adult residential care service, 

 

(c) home care service, and 

 

(d) ambulatory health care service; (services 

complémentaires de santé) 

 

extra-billing means the billing for an insured health service 

rendered to an insured person by a medical practitioner 

or a dentist in an amount in addition to any 

amount paid or to be paid for that service by the health 

care insurance plan of a province; (surfacturation) 

 

health care insurance plan means, in relation to a 

province, a plan or plans established by the law of the 

province to provide for insured health services; (régime 

d’assurance-santé) 

 

health care practitioner means a person lawfully entitled 

under the law of a province to provide health services 

in the place in which the services are provided by 

that person; (professionnel de la santé) 

 

hospital includes any facility or portion thereof that 

provides hospital care, including acute, rehabilitative or 

chronic care, but does not include 
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(a) a hospital or institution primarily for the mentally 

disordered, or 

 

(b) a facility or portion thereof that provides nursing 

home intermediate care service or adult residential 

care service, or comparable services for children; 

(hôpital) 

 

hospital services means any of the following services 

provided to in-patients or out-patients at a hospital, if 

the services are medically necessary for the purpose of 

maintaining health, preventing disease or diagnosing or 

treating an injury, illness or disability, namely, 

 

(a) accommodation and meals at the standard or public 

ward level and preferred accommodation if medically 

required, 

 

(b) nursing service, 

 

(c) laboratory, radiological and other diagnostic procedures, 

together with the necessary interpretations, 

 

(d) drugs, biologicals and related preparations when 

administered in the hospital, 

 

(e) use of operating room, case room and anaesthetic 

facilities, including necessary equipment and supplies, 

 

(f) medical and surgical equipment and supplies, 

 

(g) use of radiotherapy facilities, 

 

(h) use of physiotherapy facilities, and 

 

(i) services provided by persons who receive remuneration 

therefor from the hospital, 

but does not include services that are excluded by the 

regulations; (services hospitaliers) 

 

insured health services means hospital services, physician 

services and surgical-dental services provided to insured 

persons, but does not include any health services 

that a person is entitled to and eligible for under any 

other Act of Parliament or under any Act of the legislature 
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of a province that relates to workers’ or workmen’s 

compensation; (services de santé assurés) 

insured person means, in relation to a province, a resident 

of the province other than 

 

(a) a member of the Canadian Forces, 

 

(b) [Repealed, 2012, c. 19, s. 377] 

 

(c) a person serving a term of imprisonment in a penitentiary 

as defined in Part I of the Corrections and 

Conditional Release Act, or 

 

(d) a resident of the province who has not completed 

such minimum period of residence or waiting period, 

not exceeding three months, as may be required by the 

province for eligibility for or entitlement to insured 

health services; (assuré) 

 

medical practitioner means a person lawfully entitled 

to practise medicine in the place in which the practice is 

carried on by that person; (médecin) 

 

Minister means the Minister of Health; (ministre) 

 

physician services means any medically required services 

rendered by medical practitioners; (services 

médicaux) 

 

resident means, in relation to a province, a person lawfully 

entitled to be or to remain in Canada who makes his 

home and is ordinarily present in the province, but does 

not include a tourist, a transient or a visitor to the 

province; (habitant) 

 

surgical-dental services means any medically or dentally 

required surgical-dental procedures performed by a 

dentist in a hospital, where a hospital is required for the 

proper performance of the procedures; (services de 

chirurgie dentaire) 

 

user charge means any charge for an insured health 

service that is authorized or permitted by a provincial 

health care insurance plan that is not payable, directly or 

indirectly, by a provincial health care insurance plan, but 

does not include any charge imposed by extra-billing. 
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(frais modérateurs) 

 

3 It is hereby declared that the primary objective of 

Canadian health care policy is to protect, promote and 

restore the physical and mental well-being of residents of 

Canada and to facilitate reasonable access to health services 

without financial or other barriers. 

 

20 (1) Where a province fails to comply with the condition 

set out in section 18, there shall be deducted from 

the cash contribution to the province for a fiscal year an 

amount that the Minister, on the basis of information 

provided in accordance with the regulations, determines 

to have been charged through extra-billing by medical 

practitioners or dentists in the province in that fiscal year 

or, where information is not provided in accordance with 

the regulations, an amount that the Minister estimates to 

have been so charged. 

 

(2) Where a province fails to comply with the condition 

set out in section 19, there shall be deducted from the 

cash contribution to the province for a fiscal year an 

amount that the Minister, on the basis of information 

provided in accordance with the regulations, determines 

to have been charged in the province in respect of user 

charges to which section 19 applies in that fiscal year or, 

where information is not provided in accordance with the 

regulations, an amount that the Minister estimates to 

have been so charged. 
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Commitment to the Future of Medicare Act, SO 2004, c 5 

 

10(3) A physician or designated practitioner shall not accept payment or benefit for an insured 

service rendered to an insured person except, 

 

(a) from the Plan, including a payment made in accordance with an agreement made 

under subsection 2 (2) of the Health Insurance Act; 

 

(b) from a public hospital or prescribed facility for services rendered in that public 

hospital or facility; or 

 

(c) if permitted to do so by the regulations in the prescribed circumstances and on the 

prescribed conditions.  2004, c. 5, s. 10 (3). 

 

11(1) This section applies to physicians and designated practitioners who, on or before May 13, 

2004, have rendered insured services to insured persons and who had never notified the General 

Manager of their intention to submit accounts for the performance of insured services rendered to 

insured persons directly to the Plan in accordance with subsection 15 (1) or 16 (1) of the Health 

Insurance Act, or had notified the General Manager under subsection 15 (4) or 16 (4) of the 

Health Insurance Act that they intended to cease submitting their accounts directly to the 

Plan.  2004, c. 5, s. 11 (1). 

Notification 

 

(2) If a physician or designated practitioner mentioned in subsection (1) notifies the General 

Manager by registered mail, within 90 days of the coming into force of this section, that he or 

she intends not to submit his or her accounts directly to the Plan, the provisions of subsection (7) 

apply to him or her.  2004, c. 5, s. 11 (2). 

Transitional time 

 

(3) Subsection 10 (3) does not apply to a physician or designated practitioner mentioned in 

subsection (1) who does not give notice under subsection (2) until the first day of the third month 

following the expiration of the 90-day period under subsection (2).  2004, c. 5, s. 11 (3). 

Subsequent election 

 

(4) A physician or designated practitioner who has notified the General Manager under 

subsection (2) may subsequently notify the General Manager by registered mail that he or she 

intends to submit his or her accounts directly to the Plan for the performance of insured services 

rendered to insured persons and in such a case, subsection 10 (3) shall apply and the physician or 

designated practitioner may not subsequently choose to cease submitting his or her accounts 

directly to the Plan.  2004, c. 5, s. 11 (4). 

When decision takes effect 

 

(5) A decision to submit accounts directly to the Plan under subsection (4) takes effect as of 

the first day of the third month following the month in which the General Manager received the 

notification.  2004, c. 5, s. 11 (5). 
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Deemed election 

 

(6) Unless the General Manager is satisfied that the account was submitted in error, if a 

physician or designated practitioner who has notified the General Manager under subsection (2) 

subsequently submits an account directly to the Plan for the performance of insured services 

rendered to an insured person, he or she shall be deemed to have notified the General Manager 

under subsection (4) that he or she intends to submit his or her accounts directly to the Plan, 

except in respect of any prescribed accounts or classes of accounts, and subject to any prescribed 

circumstances or conditions.  2004, c. 5, s. 11 (6). 

Where notification given 

 

(7) The following apply to a physician or designated practitioner who has notified the General 

Manager under subsection (2), except in respect of any prescribed accounts or classes of 

accounts, and subject to any prescribed circumstances or conditions: 

 

1. Subsection 10 (3) does not apply to the physician or designated practitioner and, 

despite subsection 10 (5), he or she may accept payment for the rendering of insured 

services to insured persons from a source not mentioned in clause 10 (3) (a), (b) or (c), if 

he or she complies with all other relevant provisions of this Part. 

 

2. Subject to subsection 10 (2), the physician or designated practitioner shall not accept 

payment for rendering an insured service to an insured person until after he or she 

receives notice that the patient has been reimbursed by the Plan unless the insured person 

consents to make the payment on an earlier date.   

 

3. All other applicable provisions of this Part apply to the physician or designated 

practitioner.  2004, c. 5, s. 11 (7). 
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Extra-billing and User Charges Information Regulations, SOR/86-259 

 

Short Title 

1 These Regulations may be cited as the Extra-billing and User Charges Information 

Regulations. 

 

Interpretation 

2 In these Regulations, 

 

Act means the Canada Health Act; (Loi) 

 

Minister means the Minister of National Health and Welfare; (ministre) 

 

fiscal year means the period beginning on April 1 in one year and ending on March 31 in 

the following year. (exercice) 

 

Types of Information 

3 For the purposes of paragraph 13(a) of the Act, the Minister may require the government of a 

province to provide the Minister with information of the following types with respect to extra-

billing in the province in a fiscal year: 

  

 (a) an estimate of the aggregate amount that, at the time the estimate is made, is expected to 

be charged through extra-billing, including an explanation regarding the method of 

determination of the estimate; and 

  

 (b) a financial statement showing the aggregate amount actually charged through extra-

billing, including an explanation regarding the method of determination of the aggregate 

amount. 

 

4 For the purposes of paragraph 13(a) of the Act, the Minister may require the government of a 

province to provide the Minister with information of the following types with respect to user 

charges in the province in a fiscal year: 

  

 (a) an estimate of the aggregate amount that, at the time the estimate is made, is expected to 

be charged in respect of user charges to which section 19 of the Act applies, including an 

explanation regarding the method of determination of the estimate; and 

  

 (b) a financial statement showing the aggregate amount actually charged in respect of user 

charges to which section 19 of the Act applies, including an explanation regarding the 

method of determination of the aggregate amount. 

 

Times and Manner of Filing Information 

 5 (1) The government of a province shall provide the Minister with such information, of the 

types prescribed by sections 3 and 4, as the Minister may reasonably require, at the following 

times: 
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(a) in respect of the estimates referred to in paragraphs 3(a) and 4(a), before April 1 of 

the fiscal year to which they relate; and 

 

(b) in respect of the financial statements referred to in paragraphs 3(b) and 4(b), before 

the sixteenth day of the twenty-first month following the end of the fiscal year to which 

they relate. 

  

 (2) The government of a province may, at its discretion, provide the Minister with adjustments 

to the estimates referred to in paragraphs 3(a) and 4(a) before February 16 of the fiscal year to 

which they relate. 

  

 (3) The information referred to in subsections (1) and (2) shall be transmitted to the Minister 

by the most practical means of communication. 
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Health Insurance Act, CQLR, A-29 

 

 

1. In this Act, unless the context indicates a different meaning, the following expressions and 

words mean 

or designate: 

(d) “professional who has withdrawn” : a professional, other than a pharmacist, who 

practises his profession outside the scope of the plan established by this Act but agrees to 

be remunerated in accordance with the tariff provided in an agreement, and the amount of 

whose fees is paid to his patients by the Board; 

 

15. An insurer or a person administering an employee benefit plan may enter into or maintain an 

insurance contract, or establish or maintain an employee benefit plan, as the case may be, that 

includes coverage for the 

cost of an insured service furnished to a resident or temporary resident of Québec, only if 

 

(1) the insurance contract or employee benefit plan does not cover any insured service 

other than the insured services required for a total hip or knee replacement, a cataract extraction 

and intraocular lens implantation or any other specialized medical treatment determined under 

section 15.1, and those required for the provision of the preoperative, postoperative, 

rehabilitation and home care support services described in 

section 333.6 of the Act respecting health services and social services (chapter S-4.2); 

 

(2) the insurance contract or employee benefit plan includes coverage for the cost of all 

insured services and all preoperative, postoperative, rehabilitation and home care support 

services referred to in subparagraph 1, subject to any applicable deductible amount; and 

 

(3) the coverage applies only to surgery performed or any other specialized medical 

treatment provided in a specialized medical centre described in subparagraph 2 of the first 

paragraph of section 333.3 of the Act respecting health services and social services. An insurance 

contract or employee benefit plan inconsistent with subparagraph 1 of the first paragraph that 

also covers other goods and services remains valid as regards those other goods and services, and 

the consideration provided for the contract or plan must be adjusted accordingly unless the 

beneficiary of the goods and services agrees to receive equivalent benefits in exchange. Nothing 

in this section prevents an insurance contract or an employee benefit plan that covers the excess 

cost of insured services rendered outside Québec or the excess cost of any medication of which 

the Board assumes payment from being entered into or established. Nor does anything in this 

section prevent an insurance contract or an employee benefit plan that covers the contribution 

payable by an insured person under the Act respecting prescription drug insurance (chapter A-

29.01) from being entered into or established. 

“Insurer” means a legal person authorized by the Autorité des marchés financiers to carry on 

insurance of persons activities. 

“Employee benefit plan” means a funded or unfunded uninsured employee benefit plan that 

provides coverage which may otherwise be obtained under a contract of insurance of persons. 
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An insurer or a person administering an employee benefit plan that contravenes the first 

paragraph is guilty of an offence and is liable to a fine of $50,000 to $100,000 and, for a 

subsequent offence, to a fine of $100,000 to $200,000. 

 

15.1. The Government may determine, among the specialized medical treatments determined by 

a regulation made under the first paragraph of section 333.1 of the Act respecting health services 

and social services (chapter S-4.2), the specialized medical treatments that may be covered by an 

insurance contract or an employee benefit plan in accordance with section 15. The Government 

may make a regulation under the first paragraph only after it has been examined by the 

appropriate committee of the National Assembly. 

 

22. A professional in the field of health subject to the application of an agreement is entitled to 

be remunerated by the Board for an insured service he has furnished in person to an insured 

person who presented his health insurance card or claim booklet, as the case may be, or to be 

remunerated by an insured person for an insured service he has furnished in person where such 

insured person did not present his health insurance card or claim booklet, as the case may be, 

provided that such professional in the field of health has complied with the provisions of the 

agreement. Nevertheless, provided that he has complied with the provisions of the agreement, a 

professional in the field of health who is subject to the application of an agreement is entitled to 

be remunerated by the Board for an insured service he has furnished in person to an insured 

person even if the latter did not present his health insurance card or claim booklet, in the 

following circumstances and cases: 

 

(a) where the insured person is under one year of age; 

 

(b) where the insured person at the time he received insured services was in a condition 

requiring emergency care; 

 

(c) where the insured person is a minor 14 years of age or over and receives insured  

services to which he gives his consent alone in accordance with the provisions of the 

Civil Code; 

 

(d) where the insured person is lodged by an institution which operates a residential and 

long-term care centre or a rehabilitation centre within the meaning of the Act respecting 

health services and social services (chapter S‐4.2), or where she is sheltered in a reception 

centre or a hospital centre belonging to the class of hospital centres for long‐term care 

within the meaning of the Act respecting health services and social services for Cree 

Native persons (chapter S‐5) and the regulations made under that Act; 

 

(e) in the other circumstances and cases prescribed.  

 

A pharmacist subject to the application of an agreement is entitled to be remunerated in 

accordance with the first and second paragraphs, even if the insured service has been legally 

furnished by one of his employees.  
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A professional in the field of health subject to the application of an agreement shall not exact or 

receive for an insured service any other remuneration than that provided for by the agreement 

and to which he is entitled under the preceding paragraphs; any covenant to the contrary is 

absolutely null. However, a pharmacist may exact the difference between the price of the 

medication indicated on the list and the amount whose payment is assumed by the Board.  

 

No health professional who is subject to the application of an agreement may receive from an 

institution any sum of money or any direct or indirect benefit as consideration for providing 

insured services.  

 

The Board may recover from a health professional who contravenes the fifth paragraph, by 

compensation or otherwise, any amount or the value of any benefit received, after sending him a 

notice in writing.  

 

A health professional subject to the application of an agreement shall not exact or receive 

payment from the Board or an insured person, as the case may be, for an insured service that has 

not been furnished, that he has not furnished in person, that he has not furnished in conformity 

with an agreement or that he has falsely described.  

 

He shall not exact or receive payment from the Board for a non-insured service, or a service not 

considered insured by regulation or not established as an insured service by regulation. 

 

No payment may be charged to or received from any insured person, directly or indirectly, for 

costs incurred for insured services provided by a health professional who is subject to the 

application of an agreement or by a professional who has withdrawn. Such costs include those 

related to 

 

(1) the operation of a private health facility or a specialized medical centre within the meaning of 

the Act respecting health services and social services; 

 

(2) services, supplies, medications and equipment required to provide an insured service, as well 

as to perform diagnostic tests related to such a service 

 

Such costs do not include those related to services not considered insured that are required 

before, during or after the provision of an insured service. 

 

In addition, directly or indirectly requiring an insured person to pay for access to an insured 

service, and granting an insured person privileged access to such a service in exchange for 

payment, are prohibited. 

 

Despite the prohibitions set out in the ninth and eleventh paragraphs, the Government may, by 

regulation, prescribe the cases and conditions in and on which a payment is authorized. 

 

No health professional who is subject to the application of an agreement may allow or accept that 

the remuneration for insured services furnished by that health professional be claimed in the 

name of another health professional. Similarly, no health professional who is subject to the 
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application of an agreement may allow or accept that the remuneration for insured services 

furnished by another health professional be claimed from the Board in his name. 

 

A health professional who contravenes the fourth, seventh, eighth or thirteenth paragraph is 

guilty of an offence and is liable to a fine of $5,000 to $50,000 and, in the case of a subsequent 

offence, to a fine of $10,000 to $100,000. 

 

Every person who contravenes the ninth or eleventh paragraph is guilty of an offence and is 

liable to a fine of $5,000 to $50,000 in the case of a natural person and $15,000 to $150,000 in 

any other case. In the case of a subsequent offence, the minimum and maximum fines are 

doubled. 

 

Every person who manages the business of a health professional and makes a false declaration in 

connection with a claim for payment to the Board is guilty of an offence and is liable to a fine of 

$5,000 to $50,000 in the case of a natural person and $10,000 to $100,000 in any other case. In 

the case of a subsequent offence, the minimum and maximum fines are doubled. 

 

22.0.0.0.2. The Government may, by regulation, prescribe the maximum tariff that may be 

demanded from an insured person for a service of an administrative nature related to a non-

insured service or a service not considered insured provided by a physician who is subject to the 

application of an agreement and who practises in a private health facility or specialized medical 

centre within the meaning of the Act respecting health services and social services (chapter S-

4.2) or provided by a physician who has withdrawn and who practises in a private health facility. 

 

The Government may also, by regulation, prescribe the maximum tariff that may be demanded 

from an insured person for a service provided by a non-participating physician. 

A physician who contravenes a provision of a regulation made under this section is guilty of an 

offence and is liable to a fine of $5,000 to $50,000 and, for a subsequent offence, to a fine of 

$10,000 to $100, 000. 

 

30. When the Minister considers that the number of professionals who are non-participating 

professionals throughout Québec or in any region of Québec, or the number of those engaged in 

the same kind of activities who are non-participating professionals throughout Québec or in any 

region of Québec is too large to allow the insured services to continue to be rendered under 

uniform conditions, he shall cause a notice to be published in the Gazette officielle du Québec 

setting forth the situation. 

 

From the eighth day after the publication of the notice, the Government may order, by regulation, 

that the professionals in the field of health contemplated in the notice shall not exact or receive, 

from the date of the coming into force of the regulation, for insured services they have furnished 

to insured persons, any remuneration other than that provided for in an agreement in force. The 

Board shall reimburse to the insured persons the cost of the insured services they have received 

from such professionals. 

 

The decree provided for in the second paragraph shall be for a period of not more than 90 days 

from the coming into force of the regulation. 
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The professionals in the field of health contemplated in the second paragraph are the 

professionals who have become non-participating professionals from the date fixed in the 

regulation, which may be earlier than the date of the coming into force of the regulation. 

 

The insured services the cost of which is reimbursed by the Board are those that have been 

rendered by the professionals in the field of health from the date fixed in the regulation. 

Sections 31 to 35 apply to those professionals in the field of health, with the necessary 

modifications. 

 

30.1. If the Minister considers that the quality or adequate supply of medical services offered in 

Québec or in a particular region of Québec by professionals subject to the application of an 

agreement would be affected by an increase in the number of non-participating professionals 

engaged in the same kind of activities, the Minister may make an order suspending the 

possibility for professionals subject to the application of an agreement to become non-

participating professionals and engage in the same kind of activities in Québec or 

in a particular region of Québec. 

 

The Minister’s order shall state the duration of the suspension, the type of activities and the 

region concerned, and the date on which the suspension comes into force, which may not be 

more than 30 days earlier than the date of the order. The order shall be made public by the 

Minister immediately and must be published in the Gazette officielle du Québec. 

 

The suspension period may not exceed two years. If the Minister considers it necessary, the 

Minister may extend the suspension period in the same manner, provided each extension does 

not exceed two years. 

 

Any notice of non-participation that would take effect during the suspension period is null. 
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Health Insurance Act, RSO 1990, c H.6 

 

14 (1) Every contract of insurance, other than insurance provided under section 268 of the 

Insurance Act, for the payment of or reimbursement or indemnification for all or any part of the 

cost of any insured services other than, 

(a) any part of the cost of hospital, ambulance and long-term care home services that is 

not paid by the Plan; 

 

(b) compensation for loss of time from usual or normal activities because of disability 

requiring insured services; 

 

(c) any part of the cost that is not paid by the Plan for such other services as may be 

prescribed when they are performed by such classes of persons or in such classes of 

facilities as may be prescribed, performed in Ontario for any person eligible to become an 

insured person under this Act, is void and of no effect in so far as it makes provision for 

insuring against the costs payable by the Plan and no person shall enter into or renew 

such a contract.  R.S.O. 1990, c. H.6, s. 14 (1); 1996, c. 1, Sched. H, s. 10; 2007, c. 8, 

s. 209. 

 

Resident not to benefit from prohibited insurance 

(2) A resident shall not accept or receive any benefit under any contract of insurance prohibited 

under subsection (1) whereby the resident or his or her dependants may be provided with or 

reimbursed or indemnified for all or any part of the costs of, or costs directly related to the 

provision of any insured service.  R.S.O. 1990, c. H.6, s. 14 (2). 

 

Exceptions 

(3) Subsections (1) and (2) do not apply to a contract of insurance entered into by a resident 

whose principal employment is in the United States of America and who is entitled to enter into 

the contract by virtue of his or her employment.  R.S.O. 1990, c. H.6, s. 14 (3). 

 

Idem 

(4) Where payment is made to or on behalf of an insured person under a contract or agreement 

referred to in subsection (3) and such payment is less than would have been made under this Act 

and the regulations for the same insured services, the General Manager may pay to or on behalf 

of the insured person the difference between the amount paid under the contract or agreement 

and the amount established by the regulations for the insured services for which payment was 

made under the contract or agreement.  R.S.O. 1990, c. H.6, s. 14 (4). 

 

Exception 

(5) Subsections (1) and (2) do not apply during the period that a person who is a resident must 

wait to be registered as an insured person.  2000, c. 26, Sched. H, s. 1 (5); 2006, c. 19, Sched. L, 

s. 3 (5). 
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Health Services and Insurance Act, RSNS 1989, c 197 

 

29(2) A provider who makes an election pursuant to Section 27 shall not charge a fee for a 

professional service which exceeds the fee or compensation for the same or similar insured 

professional service provided in the tariff of fees or other system of payment established 

pursuant to Section 13. R.S., c. 197, s. 29; 1992, c. 20, s. 20.  
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Health Services Payment Act, RSPEI 1988, c H-2 

 

10(2)Payment to entitled person 

In respect of a basic health service provided to an entitled person by a non-participating physician 

or practitioner, the entitled person is eligible to receive payment under the plan from the Minister 

in accordance with the prescribed procedures and conditions, and in such case the physician or 

practitioner shall 

(a) advise the person that he is not a participating physician or practitioner; and 

 

(b) provide the person with sufficient information to enable the person to recover the amount 

payable in accordance with the prescribed procedures and conditions. 

 

14(1)Payment under tariff 

A participating physician or practitioner is entitled to payment in accordance with the tariff for 

basic health services rendered to an entitled person. 
 

21(1)Effect of contract of insured person 

Subject to subsection (3) 

(a) every contract under which an insured person is to be provided with, or to be reimbursed 

or indemnified for, the costs of basic health services that are benefits under this Act, has no 

force or effect and no payments shall be made thereunder to reimburse or indemnify any 

person for those costs in whole or in part; and 

 

(b) no person shall make or renew a contract under which a resident is to be provided with, or 

to be reimbursed or indemnified for, any part of the cost of basic health services that are 

benefits. 

 

21(2)Refund of premium 

Where under clause (1)(a) a contract ceases to have force and effect, the insurer making the 

contract shall refund the unearned premium to the person insured, in cash or in the form of 

increased benefits of equal value, and the refund shall be made forthwith after the date on which 

this section comes into force. 

 

21(3)Application of subsection (1) 

Subsection (1) does not apply to a contract or part of a contract 

(a) wherein the sole payments or advantages provided are those payable to third persons 

(i) under an insurance contract in respect of third party liability, or 

(ii) under a motor vehicle liability contract issued under the Insurance Act R.S.P.E.I. 1988, 

Cap. I-4; or 

 

(b) that provides coverage in respect of basic health services provided to residents while 

outside the province for charges or fees in excess of the level of payment for such services 

provided under this Act. 
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Health Services Payment Act Regulations, RSPEI 1988, EC 453/96 

 

24(1)Claim by patient 

Where a basic health service is rendered to an entitled person, who wishes payment to be made for 

it by the Plan, by a non-participating physician or practitioner or by a participating physician or 

practitioner who has made a determination pursuant to section 10.1 of the Act to bill the patient 

directly 

(a) the service provider shall not charge the patient an amount for the service greater than that 

set out in the tariff; and 
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Medical Care Act, 1966-67, c 64 

 

2. In this Act"contribution" means a contribution by 

Canada pursuant to section 3; 

 

"contribution commencement day" means the  

1st day of July 1968 or such earlier day as 

the Governor in Council may fix by 

proclamation being a day not less than six 

months after the day the proclamation is 

issued; 

 

"insurable resident" in relation to any 

province means an individual who is a 

resident of the province and is not excluded 

from the calculation of the population of 

the province by virtue of the definition 

 

"population"; 

 

"insured person" in relation to any province 

means an insurable resident of the province 

who is entitled to insured services under a 

medical care insurance plan of the province; 

 

"insured services" means all services rendered 

by medical practitioners that are medically 

required, except any services that a person 

is eligible for and entitled to under any 

other Act of the Parliament of Canada or 

under any law of a province relating to 

workmen's compensation 

 

"medical care insurance plan" means a plan 

Established pursuant to an Act of the  

Legislature of a province that satisfies the 

criteria set forth in subsection 4(1); 

 

"medical practitioner" means a person law- 

Fully entitled to practise medicine in the 

place in which such practice is carried on 

by him; 

 

"Minister" means the Minister of National 

 Health and Welfare; 
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"participating province" for any year means 

 a province in which there is in operation in 

the year a medical care insurance plan in 

respect of which a contribution is payable 

by Canada to the province for the year 

pursuant to section 3; 

 

"population" when used with reference to a 

province means the population of the 

province, as certified by the Dominion 

Statistician, calculated for any year as the 

population of the province on the 1st day 

of October in that year after excluding 

therefrom members of the Canadian Forces, 

members of the Royal Canadian Mounted 

Police and persons serving a term of 

imprisonment in a penitentiary as defined 

in the Penitentiary Act; 

 

"resident" of a province means a person 

 lawfully entitled to be or to remain in 

Canada, who makes his home and is 

ordinarily present in the province, but does 

not include a tourist, transient or visitor to 

the province; 

 

"year" means a twelve-month period ending 

on the 31st day of March, but in the case 

of the twelve-month period so ending that 

includes the contribution commencement 

day, means the part of that period 

commencing on that day. 1966-67, c. 64, 

s.2. 

4. (1) A medical care insurance plan of a 

province in respect of which a contribution is 

payable by Canada to the province for a year 

pursuant to section 3 is a plan, established 

pursuant to an Act of the legislature of the 

province (hereinafter referred to as the 

"provincial law"), that throughout the year 

satisfies the following criteria: 

 

(a) the plan is administered and operated 

on a non-profit basis by a public authority 

appointed or designated by the government 
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of the province (hereinafter referred to as 

the "provincial authority") that is responsible 

in respect of the administration and 

operation of the plan to the government of 

the province or to a provincial minister 

designated by the government of the 

province for such purpose, and that is 

subject in respect of its accounts and 

financial transactions to audit by such 

person as is charged by law with the audit 

of the accounts of the province; 

 

(b) the plan provides for and is administered 

and operated so as to provide for the 

furnishing of insured services upon uniform 

terms and conditions to all insurable 

residents of the province, by the payment 

of amounts in respect of the cost of insured 

services in accordance with a tariff of 

authorized payments 6stablished pursuant 

to the provincial law or in accordance with 

any other system of payment authorized by 

the provincial law, on a basis that provides 

for reasonable compensation for insured 

services rendered by medical practitioners 

and that does not impede or preclude, 

either directly or indirectly whether by 

charges made to insured persons or otherwise, 

reasonable access to insured services 

by insured persons; 

 

(c) the number of insurable residents of the 

province who are entitled under the plan to 

insured services is not less than 90% of the 

total number of insurable residents of the 

province, except that in applying this 

paragraph for the purpose of determining 

whether the plan satisfies the criteria set 

forth in this subsection throughout the third 

and each subsequent year after the year 

commencing on the contribution commencement 

day, there shall be substituted for the 

expression "90%" in this paragraph the 

expression "95%"; and 

 

(d) the plan does not impose any minimum 
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period of residence in the province or any 

waiting period in excess of three months 

before persons who are or become residents 

of the province are eligible for or entitled 

to insured services, and the plan provides 

for and is administered and operated so as 

to provide for the payment of amounts in 

respect of the cost of insured services 

furnished to insured persons while temporarily 

absent from the province, and in 

the case of persons who have ceased to be 

insured persons by reason of having become 

residents of another participating province, 

of the cost of insured services furnished to 

such persons during any minimum period 

of residence or waiting period imposed by 

the medical care insurance plan of that 

other province, on the same basis as though 

such persons had not been absent from the 

province or had not ceased to be residents 

of the province, as the case may be. 

(2) Notwithstanding paragraph (1)(a), a 

plan established by an Act of the legislature 

of a province does not fail to satisfy the 

criteria set forth in that paragraph by reason 

only that it authorizes the designation by the 

provincial authority of an agency or agencies 

to carry out any responsibility in connection 

with the receipt and payment of accounts 

rendered for insured services or authorizes 

any agency or agencies so designated to 

receive premiums or other amounts payable 

under the provincial law for remission to the 

provincial authority, if under the provincial 

law it is a condition of any such designation 

that all individual accounts so rendered to 

which the designation extends are subject to 

assessment and approval by the provincial 

authority and that the amounts to be paid in 

respect thereof shall be determined by the 

provincial authority. 

 

(3) In the application of this Act to a plan 

established by an Act of the legislature of a 

province, any health services of a kind 

prescribed by the Minister to be required 
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health services rendered by a person lawfully 

entitled to render such services in the place 

where they are so rendered shall, under such 

terms and conditions as may be specified by 

the Governor in Council and if the provincial 

law so provides, be deemed to be services 

rendered by a medical practitioner that are 

medically required. 1966-67, c. 64, s. 4. 
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Medical Care and Hospital Insurance Act, SNL 2016, c M-5.0 

 

18. (1) Where a practitioner providing insured services is not a participating practitioner and the 

practitioner provides an insured service to a beneficiary, the practitioner is not subject to this Act 

or the regulations relating to the provision of insured services to beneficiaries or the payment to 

be made for the services except that he or she shall  

(b)not charge or collect from a beneficiary in respect of an insured service an amount in 

excess of the amount which would be payable to a participating practitioner by the 

minister under this Act or the regulations.  
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Medical Care Insurance Act, SNL 1999, c M-5.1 

 

12. Non-application of Act 

 

12(1) Where a physician providing insured services is not a participating physician, and the 

physician provides an insured service to a beneficiary, the physician is not subject to this Act or 

the regulations relating to the provision of insured services to beneficiaries or the payment to be 

made for the services except that he or she shall 

(a) before providing the insured service, if he or she wishes to reserve the right to charge the 

beneficiary for the service an amount in excess of that payable by the minister under this Act, 

inform the beneficiary that he or she is not a participating physician and that the physician 

may so charge the beneficiary; and 

 

(b) provide the beneficiary to whom the physician has provided the insured service with the 

information required by the minister to enable payment to be made under this Act to the 

beneficiary in respect of the insured service. 

 

12(2) Where a physician who is not a participating physician provides insured services through a 

professional medical corporation, the professional medical corporation is not, in relation to those 

services, subject to this Act or the regulations relating to the provision of insured services to 

beneficiaries or the payment to be made for the services and the professional medical corporation 

and the physician providing the insured services shall comply with subsection (1). 
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Medicare Protection Act, RSBC 1996, c 286 

 

 

1 In this Act: 

"adult" means a person 19 years of age or older; 

"appropriate disciplinary body" means the person or body that may cancel or suspend the 

right to practise under 

(a) an enactment, as a chiropractor, a dentist, a medical practitioner, an optometrist or a 

podiatrist in British Columbia, or 

(b) the governing Act, bylaws or rules for a member of the health care profession or 

occupation prescribed for the purposes of paragraph (b) of the definition of "health care 

practitioner"; 

"appropriate licensing body" means the person or body having the power to grant the right to 

practise as a practitioner under 

(a) an enactment, as a chiropractor, a dentist, a medical practitioner, an optometrist or a 

podiatrist in British Columbia, or 

(b) the governing Act, bylaws or rules for a member of the health care profession 

or occupation prescribed for the purposes of paragraph (b) of the definition of "health 

care practitioner"; 

"approved diagnostic facility" means a diagnostic facility approved under section 33; 

"beneficiary" means a resident who is enrolled in accordance with section 7.2, and includes the 

resident's child if the child is enrolled under section 7.2; 

"benefits" means 

(a) medically required services rendered by a medical practitioner who is enrolled under 

section 13, unless the services are determined under section 5 by the commission not to 

be benefits, 

(b) required services prescribed as benefits under section 51 and rendered by a health care 

practitioner who is enrolled under section 13, or 

(c) unless determined by the commission under section 5 not to be benefits, medically 

required services performed 

(i) in an approved diagnostic facility, and 

(ii) by or under the supervision of an enrolled medical practitioner who is acting 

(A) on request of a person in a prescribed category of persons, or 

(B) in accordance with protocols approved by the commission; 

"chair", other than with reference to a special committee, means the individual who is appointed 

under section 3 to chair the commission; 
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"child" means a person who 

(a) is a child of a beneficiary or a person in respect of whom a beneficiary stands in the 

place of a parent and who 

(i) is a minor, 

(ii) [Repealed 2011-13-108.] 

(b) does not have a spouse, and 

(c) is supported by the beneficiary; 

"commission" means the Medical Services Commission continued under section 3; 

"diagnostic facility" means a facility, place or office principally equipped for prescribed 

diagnostic services, studies or procedures, and includes any branches of a diagnostic facility; 

"enrol" means, 

(a) in respect of a beneficiary, enrolment under section 7.2, and 

(b) in respect of a practitioner, enrolment under section 13; 

"former Act" means the Medical Service Act, R.S.B.C. 1979, c. 255; 

"health care practitioner" means a person entitled to practise as 

(a) a chiropractor, a dentist, an optometrist or a podiatrist in British Columbia under an 

enactment, or 

(b) a member of a health care profession or occupation that may be prescribed; 

"payment schedule" means a payment schedule established under section 26; 

"plan" means the Medical Services Plan continued under section 3; 

"practitioner" means 

(a) a medical practitioner, or 

(b) a health care practitioner who is enrolled under section 13; 

"premium" means an amount prescribed under section 8; 

"render" means perform personally by or under the personal supervision of the person to whom 

reference is being made and "personal supervision" in this context means 

(a) in the case of a practitioner, personal supervision authorized by the commission in the 

circumstances, and 

(b) in the case of a medical practitioner or health care practitioner who is not enrolled, 

personal supervision acceptable to the appropriate disciplinary body for the medical 

practitioner or health care practitioner; 

"resident" means a person who 

(a) is a citizen of Canada or is lawfully admitted to Canada for permanent residence, 

(b) makes his or her home in British Columbia, and 

(c) is physically present in British Columbia for 

(i) at least 6 months in a calendar year, or 
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(ii) a shorter prescribed period, 

and includes a person who is deemed under the regulations to be a resident but does not 

include a tourist or visitor to British Columbia; 

"special committee" means a special committee established under section 4; 

"spouse" means a resident who 

(a) is married to another person, or 

(b) is living with another person in a marriage-like relationship. 

 

Purpose 

2   The purpose of this Act is to preserve a publicly managed and fiscally sustainable health care 

system for British Columbia in which access to necessary medical care is based on need and not 

an individual's ability to pay. 

 

17(2) Subsection (1) does not apply: 

(d) if the service was rendered by a medical practitioner who is not enrolled. 

 

18(1) If a medical practitioner who is not enrolled renders a service to a beneficiary and the 

service would be a benefit under this Act or the Hospital Insurance Act if rendered by an 

enrolled medical practitioner, a person must not charge another person for, or in relation to, the 

service, or for materials, consultations, procedures, use of an office, clinic or other place or for 

any other matters that relate to the rendering of the service, an amount that, in total, is greater 

than 

(a) the amount that would be payable under this Act, by the commission, for the service if 

rendered by an enrolled medical practitioner, 

 

(b) if a payment schedule or regulation permits or requires an additional charge by an 

enrolled medical practitioner, the total of the amount referred to in paragraph (a) and the  

additional charge, or 

 

(c) the amount that would be payable under the Hospital Insurance Act, for the service if 

rendered by an enrolled medical practitioner. 

 

(3) If a medical practitioner described in section 17 (2) (c) renders a benefit to a beneficiary, a 

person must not charge another person for, or in relation to, the benefit, or for materials, 

consultations, procedures, use of an office, clinic or other place or for any other matters that 

relate to the rendering of the benefit, an amount that, in total, is greater than 
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(a) the amount that would be payable under this Act, by the commission, for the benefit,  

 

45(1) A person must not provide, offer or enter into a contract of insurance with a resident for 

the payment, reimbursement or indemnification of all or part of the cost of services that would be 

benefits if performed by a practitioner. 

 

(2) Subsection (1) does not apply to 

(a) all or part of the cost of a service 

(i) for which a beneficiary cannot be reimbursed under the plan, and 

(ii) that is rendered by a health care practitioner who has made an election under 

section 14 (1), 

(b) insurance obtained to cover health care costs outside of Canada, or 

(c) insurance obtained by a person who is not eligible to be a beneficiary. 

 

(3) A contract that is prohibited under subsection (1) is void. 
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Medical Services Payment Act, RSNB 1973, c M-7 

 

2.01 

Notwithstanding any other provision of this Act, the medical services plan shall not provide 

payment for 

(a) entitled services furnished in the Province if those services are provided by a medical 

practitioner or an oral and maxillofacial surgeon who is, at the time the services are provided, 

practising outside the provisions of this Act and the regulations, or 

 

(b) entitled services furnished in a private hospital facility in the Province. 

 

(c) [Repealed 2011, c. 51, s. 1(c).] 

 

3. 

Subject to sections 2.01, 5.1 and 5.3 and subsection 5.5(6), nothing in this Act or the regulations 

interferes with 

(b) the right of a medical practitioner or an oral and maxillofacial surgeon 

(iv) to elect in accordance with the regulations to practise his profession outside the 

provisions of this Act and the regulations. 
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Medical Services Plan Act, RSNB 1973, c M-7. General Regulation NB Reg 84-20 

 

13(1) Where 

(a) a non-participating medical practitioner 

provides an entitled service to a person who is a  

beneficiary or a dependent of a beneficiary, or 

 

(b) a participating medical practitioner  

provides an entitled services to a person who is a  

beneficiary or a dependent of a beneficiary and 

wishes to reserve the right to charge the person 

for such service and not submit an account to 

the Medicare Branch, 

he shall, before providing the entitled service, 

provide the person with an Opting-Out 

notification and inform or cause to be informed, 

the person 

 

(c) that he is a non-participating medical 

practioner, or  

 

(d) that he may so charge the person directly 

for the entitled service, 

as the case may be, and shall, after providing the  

entitled service, furnish the person such 

information as is prescribed in subsections 11(2) 

and (3) of this regulation on such form as is  

provided by the Medicare Branch to enable the 

person to make a claim against the Medicare  

Branch with respect to the service provided.  
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The Health Services Insurance Act, RSM 1987, c H35 

 

 

94 When a medical practitioner who has made an 

election under subsection 91(1) renders a medical 

service to an insured person, he or she shall 

(a) send to the minister, on behalf of the insured 

person, a claim for the services in the form the 

minister requires; and 

 

(b) send to the insured person a statement of the fees 

and charges for the services. 

 

96(1) Subject to subsections (2) and (4) 

(a) every contract under which a resident is to be 

provided with, or to be reimbursed or indemnified 

for, the costs of hospital services, or medical 

services, or health services, that are benefits under 

this Act, has no force or effect and no payments 

shall be made thereunder to reimburse or indemnify 

any person for those costs; and 

 

(b) no person shall make or renew a contract under 

which a resident is to be provided with, or be 

reimbursed or indemnified for the costs of hospital 

services, or medical services, or other health 

services that are benefits under this Act; and 

 

(c) subject to subsection (5), no person shall make 

or renew a contract under which any amount that is 

payable to the person insured by reason of his being 

a patient in a hospital exceeds the cost to that person 

of services other than hospital services that are 

benefits under this Act received by him while he is 

such a patient. 
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The Insured Services (Physicians) Access Regulations, 1987, RRS c S-29, Reg 12 

 

Title 

1 These regulations may be cited as The Insured Services (Physicians) Access 

Regulations, 1987. 

 

Interpretation 

2 In these regulations: 

(a) .Act. means The Saskatchewan Medical Care Insurance Act; 

(b) .panel of inquiry. means the panel of inquiry appointed pursuant to 

section 3. 

24 Dec 87 cS-29 Reg 12 s2. 

 

Panel of inquiry 

3(1) A panel of inquiry is established consisting of: 

(a) one member and one alternate member appointed by the minister; 

 

(b) one member and one alternate member appointed by the president of the 

Saskatchewan Medical Association; and 

 

(c) one member who is the chairman and one alternate member appointed 

by the Chief Justice of Saskatchewan. 

 

(2) An alternate member appointed pursuant to clause (1)(a), (b) or (c) shall 

perform the functions of the member appointed pursuant to that clause when the 

member is for any reason unable to act. 

 

(3) Each member of the panel of inquiry holds office for a term of not more than 

one year but may be reappointed. 

 

(4) A quorum consists of all three members of the panel of inquiry. 

 

(5) The decision of the majority of the members of the panel of inquiry on any 

matter or, if there is no majority decision, the decision of the chairman of the panel 

of inquiry, is the decision of the panel of inquiry. 

 

(6) The minister shall determine the amounts to be paid to each member of the 

panel of inquiry as remuneration for his services and expenses. 

24 Dec 87 cS-29 Reg 12 s3. 

 

Investigation by panel of inquiry 

4(1) If the minister is of the opinion that circumstances exist that may necessitate 

the making of regulations that affect services provided by physicians pursuant to 

subsection 24.1(1) of the Act, he may require the panel of inquiry to inquire into the 

circumstances that, in the opinion of the minister, necessitate the making of 
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regulations and to report and make recommendations to the minister. 

 

(2) When the panel of inquiry is required to act pursuant to subsection (1), the 

minister shall give notice of the inquiry to: 

(a) the board of directors of the Saskatchewan Medical Association; and 

 

(b) any other person to whom the minister considers it appropriate to direct 

the notice. 

24 Dec 87 cS-29 Reg 12 s4. 

 

 

Notice of proposed regulations 

5(1) Before regulations are made that affect services provided by physicians 

pursuant to subsection 24.1(1) of the Act, the minister shall give written notice to: 

(a) the board of directors of the Saskatchewan Medical Association; 

 

(b) the panel of inquiry; and 

 

(c) any other person to whom the minister considers it appropriate to direct 

the notice. 

 

(2) A notice given pursuant to subsection (1) may be served personally or by 

registered or ordinary mail and is to state: 

(a) in general terms, the content of the proposed regulations; 

 

(b) the circumstances that, in the opinion of the minister, necessitate the 

making of the proposed regulations; and 

 

(c) a minimum time, which is not less than five days, that is to expire before 

the proposed regulations are made. 

 

(3) On receipt of the notice given pursuant to subsection (1): 

(a) the panel of inquiry shall, having regard to all of the provisions of the Act 

and the regulations made pursuant to the Act, inquire into the circumstances 

that, in the opinion of the minister, necessitate the making of regulations and 

shall report and make recommendations to the minister; and 

 

(b) any person to whom the notice is directed pursuant to clause (1)(a) or (c) 

may make submissions to the minister. 

24 Dec 87 cS-29 Reg 12 s5. 

 

Lapsing of regulations 

6 If the minister gives a notice pursuant to section 5 and the regulations 

contemplated by the notice are made before the minister receives the report and 

recommendations of the panel of inquiry, the regulations cease to have effect: 

(a) one month after the panel of inquiry submits its report and 
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recommendations to the minister; or 

 

(b) six months after the regulations come into force; 

 

whichever is earlier, unless the Lieutenant Governor in Council makes regulations 

confirming the regulations at any time within one month prior to the day on which 

the regulations would otherwise cease to have effect. 

24 Dec 87 cS-29 Reg 12 s6. 

 

R.R.S. c.S-29 Reg 8 repealed 

7 The Insured Services (Physicians) Access Regulations, 1986 are repealed. 
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The Saskatchewan Medical Care Insurance Act, RSS 1978, c S-29 

 

18(9) Except as provided by section 16, the right of a beneficiary to receive payment from the 

minister in respect of an insured service is a contractual right and the beneficiary is entitled to 

receive payment from the minister in respect of an insured service in an amount equal to the 

payment to be made for that service prescribed in the regulations made pursuant to clause 

48(1)(c). 

24.1(1) Where reasonable access to insured services is jeopardized because physicians or other 

persons are providing uninsured services as described in subsection 24(1), the Lieutenant 

Governor in Council may, by regulation, declare that services provided by physicians or other 

persons, as the case may be, described in subsection 24(1) are no longer deemed to be uninsured 

services. 
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