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PART 1 - OVERVIEW 

1. Shortly after the Chaoulli decision came down in 2005, the editorial board of the 

Canadian Medical Association Journal penned an editorial entitled “Lament for a health care 

system”. The board said that “by enhancing the claim of the affluent to a fast-track to [medical] 

care,” the Supreme Court of Canada had made the “delicate balance” that characterizes the 

Canadian public health care system “all the more unstable”. The CMAJ board wrote the 

following:1 

[Access to health care in Canada] is protected by provincial prohibitions against direct and 
extra billing, private insurance for public services (until now) and for-profit hospitals. The 
shining ideal of equality in health care access has been protected to perhaps a miraculous 
degree by complex, pragmatic and provincially variable checks on the growth of the private 
system. It is this delicate balance that the Supreme Court decision has made all the more 
unstable by enhancing the claim of the affluent to a fast-track to care. 

2. This quotation captures the essence of what is at issue in this litigation. 

3. Canada’s patchwork quilt of public health care systems is defined by much more than a 

single-payer system of insurance. The interlocking legislative schemes that underpin those 

systems reflect our conviction as a nation that we have a shared responsibility for the vulnerable, 

the sick, and the injured, and they contribute in a fundamental way to social inclusion. 

4. As with any complex system, the British Columbia health care system has aspects that 

could be improved. The Province has acknowledged that fact, and the plaintiffs in turn have 

acknowledged that the Province has made significant efforts over the last 15 years and more to 

improve the system. 

5. The plaintiffs now ask this Court to strike down important provisions of British 

Columbia’s Medicare Protection Act (“MPA”) so that (a) specialist physicians in British 

Columbia can offer patients with sufficient means expedited access to surgery in return for 

payment of fees that are significantly higher than those payable by the public Medical Services 

Plan (“MSP”), while simultaneously continuing to benefit from enrolment in the MSP; and (b) 

those patients who are medically insurable and able to afford coverage will be able to recoup 

some or all of their cost from private health insurance (“PHI”). 

6. Granting the plaintiffs the remedy they seek would fundamentally alter the operation of 

                                                 
1 Canadian Medical Association Journal Editorial Board, “Lament for a health care system” (2005) 173:2 CMAJ 
117. 



2 

 

the entire British Columbia health care system, and would violate the fundamental principles on 

which the Province’s universal health care system is founded, as expressed in section 2 of the 

MPA: 

The purpose of this Act is to preserve a publicly managed and fiscally sustainable health care 
system for British Columbia in which access to necessary medical care is based on need and 
not an individual’s ability to pay.2 

7. If the plaintiffs succeed in their claim, the Court would be responsible for creating an 

unequal, two-tier health care system in which those with the means to pay, or to purchase 

duplicate PHI (predominantly wealthy young urban elites), will have better access to care than 

those who are forced to rely on the public system. 

8. It would also mean that all the British Columbians who continue to rely on the public 

system would be worse off than they are now. The evidence before the Court, from around the 

world, demonstrates that the introduction of duplicate PHI would not improve wait times for 

scheduled surgeries, and would likely make them worse. 

9. Furthermore, the two-tier system the plaintiffs want to bring about would have a number 

of other negative impacts on the public system, and on those who rely on it most: those with 

complex chronic illness, the frail elderly, and those with moderate to severe mental illness – 

British Columbians who will have the least ability to take advantage of the new tier of care. 

Those are the people for whom Medicare was designed, and the Court cannot ignore the 

implications of the plaintiffs’ claim for them. 

1.1 Fundamental Problems with the Plaintiffs’ Claim 

10. Ultimately, the plaintiffs’ claim is fundamentally flawed and misguided. 

11. The plaintiffs do not, as they assert, have public interest standing to challenge the 

Impugned Provisions “on behalf of all British Columbians”. Instead, they are restricted to 

establishing, on the basis of admissible evidence, breaches of the Charter rights of the Patient 

Plaintiffs as pleaded in the Fifth Amended Notice of Civil Claim. 

12. The plaintiffs’ assertion that this is a “systemic” claim is also incorrect. To the extent that 

they seek to bring a “systemic” claim, they are attempting to go beyond the pleadings and convert 

this trial into a form of reference or Royal Commission. To the extent that the plaintiffs are 

                                                 
2 MPA, s. 2. 
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permitted to transform this trial into some form of inquiry that goes beyond the pleadings, the 

defendant’s right to a fair trial has been fundamentally prejudiced. 

13. Further, the plaintiffs rely heavily on inadmissible evidence, including hearsay and 

inadmissible opinion evidence of various kinds. The evidence on which the plaintiffs now appear 

to largely rest their case – SPR data and anecdote – is not relevant to the material facts pleaded, 

along with its other frailties, and is therefore also irrelevant to the issues which the Court must 

actually decide. The fact that there are patients in British Columbia who are waiting longer than 

they should for scheduled surgical procedures has simply never been in issue. 

14. As well, the plaintiffs’ presentation of their argument in the PFA is profoundly unreliable, 

containing many assertions of fact that are ungrounded in (or contrary to) the evidence, relying 

on broad generalizations unsupported by the evidence, and making assertions that are no more 

than speculation. The plaintiffs invite the Court, over and over again, to commit reviewable error 

by making findings of fact that are based on inadmissible or no evidence at all. 

15. In addition, the weight that the Court can give to much or most of the plaintiffs’ evidence 

is limited, in light of the fact that the majority of the plaintiffs’ witnesses either have a direct 

pecuniary interest in the outcome of the litigation, received free or heavily discounted medical 

services from the Corporate Plaintiffs, or are otherwise not independent of the Corporate 

Plaintiffs. Dr. Day in particular is a thoroughly unreliable witness. 

16. Individually and collectively, these shortcomings in the plaintiffs’ argument – and their 

case – are so fundamental that they result in the plaintiffs not having met the burden of proof to 

make out their claim, such that the Court ought not to grant the relief that the plaintiffs seek. 

1.2 The Legislative Scheme 

17. The defendant has provided a description of the legislative scheme in issue in this 

litigation which supplements the legislative history provided by the Attorney General of Canada 

(“AGC”). 

18. The MPA is the current incarnation of the means by which the Legislature has 

implemented the MSP, the primary public insurance scheme for physician services, in order to 

comply with the requirements of the CHA and in order to accomplish the purposes of the Act, 

described above. The Impugned Provisions have, for the most part, existed in one form or another 

since the inception of the MSP in the 1960s. Their history and development are traced, 
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demonstrating that – contrary to the plaintiffs’ assertions –they have always had a prominent 

place in the Province’s MSP legislation. 

19. The plaintiffs are also incorrect to assert that the purpose of the Province’s MSP 

legislation was somehow reversed over time “in an effort to prevent people from obtaining timely 

access to health care services”, as is demonstrated by the actual history of the MPA. In particular, 

the Impugned Provisions are rational and measured responses to persistent efforts by physician to 

lawfully or unlawfully extra-bill patients. 

20. Of critical importance is the fact that, contrary to the plaintiffs’ repeated and emphatic 

assertions, the Impugned Provisions do not “prohibit” the provision of privately-financed health 

care. (Even less do they, as the plaintiffs repeatedly assert, “prevent patients from obtaining 

necessary care”.) Rather, the Impugned Provisions discourage physicians (and others) from 

charging Beneficiaries for services that are covered by the MSP. What they do in fact prohibit is 

the charging of Beneficiaries for medically necessary services provided by an Enrolled Physician 

(as well as insurance that would cover any such charges). 

1.3 The British Columbia Health Care System 

21. Much of the defendant’s Facts section is devoted to a description of the current operation 

of the British Columbia health care system, of which the Ministry of Health is the steward. The 

Ministry funds the various areas of the health care system, including the MSP, Pharmacare, and 

the Health Authorities, with significant financial support from the federal government in the form 

of the Canada Health Transfer (“CHT”). 

22. The defendant’s description of the health care system highlights its complexity. In 

addition to the Health Authorities, significant participants in the operation of the health care 

system include the Medical Services Commission, the College of Physicians and Surgeons, the 

Doctors of BC, and a wide variety of publicly-funded organizations and health care practitioners. 

The services provided by the system go far beyond the provision of surgical care, encompassing 

cancer care, disease control, organ transplants, ambulance services, nursing care, primary care, 

obstetrical care, residential care (long-term and otherwise), public health programs, 

environmental health and licensing, home care and home support, assisted living services, adult 

day care, substance use treatment, mental health treatment, and more. In total, over 240,000 

people work in British Columbia’s health care sector, an increase of almost 20% since 2010. 



5 

 

23. Physicians in British Columbia, as in the rest of Canada, are independent professionals 

with minimal supervision by, or obligations to, the Ministry or the Health Authorities. This 

independence is a key aspect of the organizational structure of the British Columbia health care 

system. For the most part, physicians are paid on a fee-for-service basis through the MSP, but 

deliver their services (in particular, surgical services) through facilities that are operated by the 

Health Authorities, creating major challenges for the alignment of incentives. 

24. Although the plaintiffs assert that there has not been any progress made with respect to 

wait times for scheduled surgeries over the past 15-20 years, that assertion is belied by the 

evidence. In fact real progress has been made, as is attested to by the plaintiffs’ own witnesses. 

25. Importantly, as the plaintiffs acknowledge, the Province has been making significant 

efforts over the past 15 years (and more) to address wait times for scheduled surgeries. Since 

2014, the Ministry has been implementing a significant reorientation of the entire public health 

care system, a key component of which is addressing wait times for scheduled surgeries. The 

strategy was profoundly influenced by the Provincial Surgery Executive Committee, established 

in 2014 to provide independent advice to the Ministry. Implementation is accomplished by 

providing high-level goals and targets for the Health Authorities and monitoring their 

accomplishments, as well as providing the necessary funding and other tools. 

26. The evidence is clear that significant change and improvement is happening on the 

ground. This is so despite the significant challenges that face any attempts to implement change 

in the health care system: co-ordination of a vast number of stakeholders, in the context of an 

“ecosystem” in which any given change produces unanticipated and unpredictable outcomes, 

means any positive change will necessarily be incremental and time-consuming. The 

independence of physicians creates its own challenges, given the central role that they play in the 

system and the importance of their participation. 

27. The plaintiffs would have the Court believe that other jurisdictions have solved the 

problem of wait times for scheduled surgeries, but the fact of the matter is that every health care 

system struggles with wait times, and there is no system in the world that could simply be 

adopted in British Columbia or Canada to “solve” issues with wait times. The plaintiffs’ 

proposed solution is not a solution either, merely a means to permit the wealthiest and healthiest 

British Columbians to obtain faster care than the rest of the population. 

28. The plaintiffs also suggest repeatedly in the their argument that the British Columbia 
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health care system “rations” care, as though that were somehow a problematic phenomenon. The 

evidence shows, however, that every health care system rations care in one way or another: 

British Columbia is hardly unique in that respect. 

29. Most of the plaintiffs’ section 15 claim rests on a misapprehension and misdescription of 

the operation and effects of the workers’ compensation system in British Columbia, and we will 

describe that system in order to correct that misdescription. 

1.4 Private Health Care in British Columbia 

30. The defendant will then provide a description of the existing private health care system in 

British Columbia, with particular focus on the Corporate Plaintiffs. A significant aspect of that 

description is the compensation available to specialist physicians operating in the private system 

– typically two to four times more than the compensation available from the MSP. Oher health 

care professionals are also better compensated in the private system, and because the work done 

is private clinics is lower in acuity than that in the public system, the environment is also 

significantly less stressful and therefore more attractive. 

31. The evidence also discloses that some physicians providing services in the private system 

have not only been violating the Impugned Provisions, they have been violating the Standards of 

the College of Physicians and Surgeons. Furthermore, prior to September of 2014, physicians at 

Cambie were also engaged in double-billing: they were claiming payment from MSP at the same 

time that Cambie was paying them for the surgeries they were performing. 

32. The evidence also establishes the parasitic nature of the private health care system in 

British Columbia, which means that the patients who pay to obtain private surgery are effectively 

being subsidized by the public system. 

1.5 The Patient Plaintiffs’ Experiences 

33. As alluded to earlier, in order to succeed in their claim the plaintiffs must establish that 

the rights of the Patient Plaintiffs have been infringed. The plaintiffs have, however, failed to 

establish on the evidence that any of the Patient Plaintiffs suffered harm, and the evidence further 

shows that the Patient Plaintiffs were not told about, or did not take advantage of, options that 

were available to them in the public system. 

34. In particular, the plaintiffs have failed to tender any expert evidence to establish that any 
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of the Patient Plaintiffs suffered harm, or that any harm they did experience was causally related 

to waiting for surgery. These failures are fundamental, and mean that the plaintiffs’ claim must 

fall at the very first hurdle. 

1.6 The Expert Evidence 

35. The expert evidence tendered at trial falls into three categories: (1) health care economics 

and policy; (2) wait times, benchmarks and the medical effects of waiting; and (3) international 

comparative evidence. We will review the expert evidence, and explain why, where there is 

disagreement, the defendant’s expert evidence should be preferred to the plaintiffs’. 

36. The expert evidence establishes that: 

a. Allowing PHI and dual practice will create inequities in the health care system by 

giving those who can purchase PHI better access to care than those who cannot;  

b. Allowing private PHI and dual practice will not reduce wait lists in the public 

system and is likely to increase them;  

c. Allowing PHI and dual practice will not increase system capacity, particularly 

where there are existing shortages of doctors, nurses and other clinicians, and in 

any event, the demand response to the availability of private treatment will likely 

outweigh any capacity gains;  

d. Allowing PHI and dual practice may result in higher mortality rates and lower 

quality care in the public and private system;  

e. Allowing PHI gives rise to serious concerns about risk-adjustment;  

f. Allowing dual practice creates perverse incentives which are extremely difficult to 

regulate or manage; and  

g. Allowing private finance and dual practice will cause other types of harm to the 

public system including  

i. Increased administrative costs associated with the regulation of PHI and 

dual practice;  

ii. Unavailability of physicians to consult in the public system; and  

iii. Increased competition for key personnel such as surgeons, 

anesthesiologists and nurses. 
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37. The expert evidence also establishes that: 

a. Waitlists are an imperfect measure of the quality of the health care system; 

b. Benchmarks have severe limitations as a measure of performance; 

c. The mere fact that a person has waited beyond the benchmark for a particular 

procedure does not mean that they have suffered (or will suffer) any harm; 

d. The empirical evidence with respect to the long-term effects of waiting is mixed 

and ultimately inconclusive; and 

e. The plaintiffs have not met their burden of proving that there are any long-term 

effects of waiting for care. 

1.7 The Legal Argument 

38. The plaintiffs’ primary claim is based on section 7 of the Charter. In order to succeed in 

that claim, they must establish, on the basis of admissible, cogent, and compelling evidence, that: 

a. one or more of the Patient Plaintiffs has been deprived of life, liberty, or security 

of the person; and 

b. that the deprivation was not in accordance with a principle of fundamental justice. 

39. The plaintiffs claim that the principles of fundamental justice that are breached by the 

Impugned Provisions are: (a) arbitrariness; (b); overbreadth; and (c) gross disproportionality. 

40. In order to establish that the Impugned Provisions are “arbitrary”, the plaintiffs must 

establish that their effect on the Patient Plaintiff(s) has no rational connection with their purpose. 

41. In order to establish that the Impugned Provisions are “overbroad”, the plaintiffs must 

establish that some of their effects on one or more of the Patient Plaintiffs have no rational 

connection with their purpose. 

42. In order to establish that the Impugned Provisions are “grossly disproportionate,” the 

plaintiffs must establish that their effects on the Patient Plaintiffs are so extreme that they are per 

se disproportionate to any legitimate governmental interest. 

43. The plaintiffs cannot establish any of the necessary components of their section 7 claim. 

44. The plaintiffs essentially accept the defendant’s description of the purpose of the 

Impugned Provision, which is set out in section 2 of the MPA and is set out above: to preserve a 

publicly managed and fiscally sustainable health care system for British Columbia in which 
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access to necessary medical care is based on need and not an individual’s ability to pay. 

45. The plaintiffs’ section 7 claim, fundamentally, is based on the 2005 decision of the 

Supreme Court of Canada decision in Chaoulli. As the defendant will demonstrate, however, 

Chaoulli does not assist the plaintiffs in this case, and in many respects is not even relevant. 

Chaoulli was a much narrower claim, with no clear ratio decidendi, and the reasoning of the 

three judges on which the plaintiffs rely has been thoroughly discredited. The “eccentric” 

findings of fact in Chaoulli, on which the plaintiffs purport to rely, are neither relevant nor 

admissible in this proceeding, and even if Chaoulli were binding authority (which it clearly is 

not), the circumstances of this case are such that this Court would be free to depart from the 

Chaoulli reasoning in any event. 

46. Quite apart from the frailties of Chaoulli, the plaintiffs have failed to establish the 

necessary causal link between the Impugned Provisions and whatever deprivation they rely on. 

They have no admissible evidence proving either of the two fundamental and material facts they 

must establish in order to meet the onus on them under the first part of the s. 7 test, namely that: 

a. the Impugned Provisions caused increased wait times; or  

b. waiting in turn caused any of the Patient Plaintiffs suffered additional harm over 

and above that already being experienced as a result of their medical conditions. 

47. The plaintiffs’ section 7 claim is also problematic because the Impugned Provisions have 

nothing to do with the administration of the justice system, which is the traditional context in 

which section 7 has been applied. The requirements for “principles of fundamental justice” as 

understood in the section 7 jurisprudence is that they must be legal principles, there must be 

‘significant societal consensus’ that they are ‘fundamental to the way in which the legal system 

ought fairly to operate’ and they must be sufficiently precise so as ‘to yield a manageable 

standard against which to measure deprivations of life, liberty or security of the person’.3 

Because the administration of the health care system is so far removed from the traditional 

section 7 context, it is much more difficult for the plaintiffs to establish a breach of any principle 

of fundamental justice. 

48. The plaintiffs simply cannot establish on the evidence that the Impugned Provisions have 

                                                 
3 Federation of Law Societies of Canada v. Canada (Attorney General), 2015 SCC 7 (“Federation of Law Societies 
of Canada”) at para. 87. 
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“no connection” to their purpose, as they must to succeed with respect to arbitrariness. The 

evidence in fact discloses many rational connections, which we will review in detail. 

49. The plaintiffs’ argument on overbreadth simply consists of a repackaging of their 

arbitrariness argument, and likewise fails to establish the complete absence of a rational 

connection between the Impugned Provisions and their purpose.  

50. In order to succeed in establishing that the Impugned Provisions are grossly 

disproportionate, the plaintiffs must establish that the effects of the Impugned Provisions on the 

Patient Plaintiffs are totally out of sync with the objective of the measure, and entirely outside the 

norms accepted in our free and democratic society. The example provided by the Supreme Court 

of Canada is the imposition of a sentence of life imprisonment for spitting on the sidewalk. For 

the reasons set out above under “Arbitrariness”, the effects of the Impugned Provisions on the 

Patient Plaintiffs are not in any sense disproportionate to the purpose of the Act, let alone grossly 

disproportionate.  

51. The Court must also bear in mind, in considering the plaintiffs’ section 7 claim, the 

repeated admonishment of the Supreme Court of Canada that the Charter ought not to become a 

means by which individuals with superior resources are able to strike down legislative provisions 

that are aimed at protecting those without such resources. It is hard to imagine a clearer example 

of the kind of situation the Supreme Court was describing than the present one, in which profit-

making private clinics seek to strike down the Impugned Provisions so as to be permitted to 

expand their ability to provide profitable services to those with the resources to pay for them. 

52. The plaintiffs also seek a declaration that the Impugned Provisions violate the rights of 

the Patient Plaintiffs under section 15 of the Charter, but they have led no evidence relevant to 

that claim, and it is completely without merit. 

53. If the Court were to hold that the plaintiffs have established a breach of section 7 (or 

section 15), the Court will need to consider whether the Impugned Provisions can nevertheless be 

upheld as a reasonable limit under section 1 of the Charter. 

54. The defendant will demonstrate that the Impugned Provisions clearly meet all aspects of 

the section 1 test. They clearly have a pressing and substantial purpose, and in all of the 

circumstances they are both reasonable and demonstrably justifiable in a free and democratic 

society. 
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55. The problematic nature of the plaintiffs’ claim is highlighted by the form of remedy they 

seek. Section 52(1) of the Constitution Act, 1982 is clear that legislation that is inconsistent with 

the Constitution (including the Charter) is of no force and effect only to the extent of the 

inconsistency. The plaintiffs, however, have not defined the extent to which the Impugned 

Provisions are inconsistent with the Charter. They seek, rather, to have the Court strike down the 

Impugned Provisions in their entirety and “throw the ball back into the Legislature’s court”. This 

is notwithstanding that they apparently do not consider the Impugned Provisions to be 

constitutionally problematic in many of their aspects. 

56. Indeed, it appears, from reading their argument as a whole, that the plaintiffs merely seek 

to have the Court validate Cambie’s business model, with a proviso permitting private clinics to 

bring further proceedings to widen the scope of the constitutional exemption down the road. 

57. It is also apparent from a review of the history of this proceeding and the plaintiffs’ 

argument that the plaintiffs do not conceive of this as an actual bona fide constitutional challenge, 

but rather as a form of political theatre, and an attempt to force change on the health care system 

for the financial benefit of the Corporate Plaintiffs, other private clinics, and the specialist 

physicians who stand to benefit from the striking down of the Impugned Provisions. 

PART 2 - FUNDAMENTAL PROBLEMS WITH THE PLAINTIFFS’ CLAIM 

58. There are numerous problems with the plaintiffs’ claim, and with their final argument, 

that are so fundamental that they simply make it impossible for the plaintiffs to succeed. 

2.1 The Plaintiffs Do Not Have Public Interest Standing 

59. The plaintiffs assert that they bring this claim “on behalf of all British Columbians” based 

on a grant of public interest standing they claim was made in their favour back in July 2016. The 

defendant disputes this: the plaintiffs have never been granted public interest standing (and could 

not be now), nor is the claim properly pleaded as a systemic claim brought on behalf of “all 

British Columbians”.  

60. The Fifth Amended Notice of Civil Claim (“Fifth ANOCC”) clearly pleads material facts 

sufficient to support a claim by the Patient Plaintiffs that their Charter rights have been infringed 

by the Impugned Provisions. As such, they have private interest standing and there is no need to 

grant them public interest standing. 
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61. The Corporate Plaintiffs do not have rights under s. 7 or s. 15.4 As such, their standing 

must be predicated on one of two exceptions, neither of which apply here, namely: 

a. where a plaintiff obtains public interest standing to pursue a challenge on behalf of 

the rights of others;5 or 

b. where a defendant is brought involuntarily before the court and challenges the 

constitutionality of a provision as part of their defence.6  

62. Prior to the commencement of this trial, in June 2016, the Coalition Intervenors brought 

an application challenging the Corporate Plaintiffs’ standing. The application was heard by way 

of written submissions and the defendants did not take a position. At that time, there were three 

defendants in the litigation (the MSC, the Minister of Health of British Columbia, and the 

AGBC) and each of them had an extant counterclaim against the Corporate Plaintiffs: 

a. the MSC’s counterclaim sought interim and permanent injunctive relief against the 

Corporate plaintiffs from contravening ss. 17 and 18 of the MPA; 

b. the Minister of Health’s counterclaim sought damages against the Corporate Plaintiffs 

arising from alleged unlawful billings contrary to the MPA; and 

c. the AGBC’s counterclaim sought declaratory and injunctive relief against the Corporate 

Plaintiffs.  

63. In reasons for judgment issued 12 July 2016, the Court dismissed the Coalition 

Intervenors’ application on the basis that an intervenor was not permitted to challenge the 

Corporate Plaintiffs’ party status. Notably, the Court held that this finding was sufficient to 

dispose of the application.7 

64. Despite this, the Court then went on to deal with the standing issue, concluding that the 

Corporate Plaintiffs had private interest standing as a result of being “put in jeopardy” by way of 

the defendants’ then-extant counterclaims: 

[61] The Corporate Plaintiffs have a private and direct interest in this litigation. The 

                                                 
4 Irwin Toy Ltd. v. Quebec (Attorney General), [1998] 1 S.C.R. 927, 1989 CarswellQue 115 at 1004; Dwyidag 
Systems International, Canada Ltd. v. Zutphen Brothers Construction Ltd., [1990] 1 S.C.R. 705, 1990 CarswellNS 
259. 
5 Canada (Attorney General) v. Downtown Eastside Sex Workers United Against Violence Society, 2012 SCC 45. 
6 R. v. Big M Drug Mart Ltd. [1985] 1 S.C.R. 295. 
7 Cambie Surgeries Corp. v. British Columbia (Attorney General), 2016 BCSC 1292 (“Standing Reasons”), paras. 
38-39. 
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defendant’s counterclaim puts them in jeopardy by seeking statutory remedies in aid of a 
regulatory scheme under the MPA, including audits, inspections, injunctions and enforcement.8 

65. It is well settled that a decision is only authority for what it actually decides.9 As such, the 

Standing Reasons are only authority for the proposition that the intervenors were not permitted to 

challenge the Corporate Plaintiffs’ party status; that was the basis upon which the application was 

determined.10 In light of this conclusion, the finding regarding private interest standing was 

unnecessary to the determination of the application.  

66. Regardless and more importantly, the Court’s subsequent comment regarding public 

interest standing is clearly obiter dictum, namely a comment made in passing and not necessary 

to the determination of the application before it.11 This is evidenced by the Court’s clear and 

unequivocal statement that it was not necessary to decide whether the Corporate Plaintiffs had 

public interest standing prior to suggesting that they would meet the applicable test on the 

pleadings as they then existed.12  

67. The nature of this latter as obiter is confirmed by the Court’s prior conclusions that: (a) 

the Coalition Intervenors’ inability to challenge a party’s standing was sufficient to dispose of the 

application before it; and (b) the Corporate Plaintiffs had private interest standing. 

68. Thereafter, on 21 September 2016 the MSC and the MOH discontinued their respective 

counterclaims against the Corporate Plaintiffs and ceased their participation in the litigation. 

Similarly, the AGBC discontinued its existing counterclaim and filed a new, substantively 

different counterclaim which seeks only declaratory relief flowing directly from admissions made 

by the Corporate Plaintiffs in this litigation.  

69. Thus the counterclaims upon which the Court predicated its reasoning in the Standing 

Reasons are no longer extant. The current counterclaim does not seek damages or any injunctive 

relief against the Corporate Plaintiffs – the only relief sought is declaratory in nature and is 

consistent with admissions made by the Corporate Plaintiffs.13 As such, the Corporate Plaintiffs 

                                                 
8 Standing Reasons, para. 61; see also paras. 56-58. 
9 Cowichan Valley (Regional District) v. Cobble Hill Holdings Ltd., 2016 BCCA 432 (“Cowichan Valley”) at para. 
85. 
10 Standing Reasons, para. 38. 
11 Bryan A Garner et al, ed, Black’s Law Dictionary, 11th ed, (United States: Thomson Reuters, 2019) sub verbo 
“obiter dictum”. 
12 Standing Reasons, para. 59. 
13 Exhibit 353, Defendant’s Notice to Admit (10 June 2015) [DBE, Tab 99]. 
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no longer face jeopardy by way of damages, audits, inspections, injunctions or enforcement as a 

result of the defendant’s remaining counterclaim.  

70. Thus, while the defendant does not challenge the grant of private interest standing 

previously made in favour of the Corporate Plaintiffs in the Standing Reasons, that decision goes 

no further and did not grant public interest standing so as to permit the plaintiffs to now advance 

this constitutional challenge on behalf of “all British Columbians” based on allegations of harm 

untethered to the pleadings or the material facts pleaded in respect of the Patient Plaintiffs, as 

they now assert.  

71. The issue of the plaintiffs’ standing in this case has been characterized as “problematic”.14 

This results from the obiter dicta in the Standing Reasons and subsequent commentary that in 

one instance confirms that the Corporate Plaintiffs have only private interest standing, but in 

another suggests that they may also have public interest standing.  

72. In August 2017, in reasons for judgment dismissing the plaintiffs’ application for a waiver 

of court fees, the Court referred to the Standing Reasons and characterized those reasons as 

having granted the Corporate Plaintiffs private interest standing: 

… That judgment concluded that the corporate plaintiffs had private interest standing in this 
litigation because of the actions take by British Columbia against them.15 

73. Nearly a year later, in July 2018, the Corporate Plaintiffs’ standing was mentioned in 

reasons for judgment dismissing the plaintiffs’ application to amend their claim to add a 

challenge to an additional provision of the MPA, despite there being no plaintiff before the Court 

directly affected by that provision.16 In denying leave to amend, the Court held that the second 

branch of the test for public interest standing was not met,17 yet at the same time referred to the 

Standing Reasons for the proposition that the Corporate Plaintiffs had “previously been granted 

public interest standing after being granted private interest standing”.18  

74. It is this latter comment that caused the “problematic” situation noted by the Court of 

Appeal, which resulted in Justice Newbury commenting as follows in dismissing the defendant’s 

                                                 
14 Cambie Surgeries Corp. v. British Columbia (Attorney General), 2019 BCCA 29 (“Injunction Leave Reasons”), 
para. 24. 
15 Cambie Surgeries Corp. v. British Columbia (Attorney General), 2017 BCSC 1493, aff’d 2018 BCCA 385, leave 
to appeal dismissed, [2018] S.C.C.A. 526.  
16 Cambie Surgeries Corp. v. British Columbia (Attorney General), 2018 BCSC 1141 (“Amendment Reasons”). 
17 Amendment Reasons, para. 60; Injunction Leave Reasons, para. 25. 
18 Amendment Reasons, para. 60. 
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application for leave to appeal Justice Winteringham’s injunction reasons: 

Part of the difficulty stems from the fact that the trial judge declined to reach a conclusion in 
his 2016 reasons on the question of the public interest standing of the corporate [plaintiffs] – 
despite also finding the plaintiffs had met the applicable criteria for that status.19 [emphasis 
added] 

75. Thus contrary to para. 154 of the Plaintiffs’ Argument, neither Justice Winteringham nor 

Justice Newbury “confirmed” the Court’s decision on the standing issue. Both instances were 

expressly confined in scope to the issue of irreparable harm within the injunction test,20 and as 

above, Justice Newbury expressly noted that no conclusion had been reached in the Standing 

Reasons as to the Corporate Plaintiffs’ public interest standing. Neither of these decisions can be 

relied on to confer a grant of standing on the Corporate Plaintiffs that had never been made. 

76. The only clear finding made by this Court has been a grant of private interest standing 

based on the existence of counterclaims that have since been discontinued. The issue of whether 

the Corporate Plaintiffs have public interest standing has never been raised, let alone determined, 

on the current pleadings, which have been significantly amended following the Standing Reasons 

by way of the counterclaims being discontinued in September 2016 and the plaintiffs being 

granted leave to file the Fifth ANOCC in July 2018. Having never obtained a grant of public 

interest standing directly, the plaintiffs ought not to be permitted to do so indirectly, for the first 

time, in closing argument. 

77. The plaintiffs’ reliance on the Chaoulli plaintiffs having been found to have public 

interest standing (PL Argument, at para. 155) is immaterial. The standing of a plaintiff in a 

different case, with different pleadings and different facts, has no bearing whatsoever on the 

Corporate Plaintiffs’ standing in this action as pleaded and advanced before this Court.  

78. At no point have the Corporate Plaintiffs ever been granted public interest standing in 

respect of this claim, either as pleaded in July 2016 when the Standing Reasons were issued (with 

the MSC and MOH counterclaims extant) or as presently pleaded (in face of the AGBC’s 

counterclaim seeking only declaratory relief).  

79. Nor in the defendant’s submission would it be appropriate to grant them public interest 

standing to advance this claim “on behalf of all British Columbians” as they now purport to do. 

                                                 
19 Injunction Leave Reasons, para. 52. 
20 Injunction Leave Reasons, paras. 26, 51-52.  
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Public interest standing will not be granted where – as here – the named plaintiff may have 

different and potentially conflicting interests from other people potentially affected by the same 

issue.21 The Chief Justice’s comment in MacLaren is apposite here: 

[76] I accept the Attorney’s submission that if the CCD is granted public interest standing, it 
will act as the effective proxy for those more directly impacted by its challenge. I am not 
satisfied on the evidence before me, however, that there is unanimity or even general agreement 
amongst those so affected as to whether they support the CCD’s position, let alone “all 
residents of British Columbia” to whom it referred in para. 23 of its amended notice of civil 
claim. [emphasis added] 

80. Absent a grant of public interest standing (which has never been made), the plaintiffs’ 

claim must be made out based on proof of the material facts as pleaded in the Fifth ANOCC, 

namely that the Impugned Provisions caused a breach of the s. 7 or s. 15 rights of the Patient 

Plaintiffs.22  

81. This is consistent with the Court’s commentary throughout the trial, including by way of 

example, the following exchange: 

THE COURT: I mean, let’s assume it’s the most efficient -- inefficient health care system in 
the world. That does not mean that there’s been a violation of the constitutional rights of the 
patients. 
MR. GALL: No, no, it doesn’t. We have to go from there. There’s two things we have to show. 
One, that the system is broken in the sense that it’s too long. 
THE COURT: Well, no, you have to show a deprivation of your clients’ rights under section 7 
and section 15. 
MR. GALL: Well, that’s right, but in order to do that -- and put aside section 15 for a second 
because that has to do with the disparities between some who can get it through WCB and some 
who can’t. 
THE COURT: Right. 
MR. GALL: But let’s just take the plaintiffs themselves or individuals. Okay. They are being 
harmed by the system. We have to prove that. We have to prove harm. We have to then prove 
that the harms -- that the harms -- and more specifically the impugned legislation -- 
THE COURT: Right. 
MR. GALL: -- is arbitrary, that it’s arbitrary to prevent them from going outside to get private 
health. 

82. In the circumstances, it would be manifestly unfair for the plaintiffs to be granted public 

interest standing after the trial has concluded so as to be permitted to make out their claim based 

                                                 
21 R v. Kokopence, 2015 SCC 28 at para. 128; MacLaren v. British Columbia (Attorney General), 2018 BCSC 1753 
(“MacLaren”) paras. 72, 76. 
22 Canadian Bar Assn. v. British Columbia, 2006 BCSC 1342 (“CBA BCSC”), paras. 104, 111-112, 114; aff’d 2008 
BCCA 92 (“CBA BCCA”), paras. 49-51; leave to appeal dismissed [2008] S.C.C.A. 185; Pacific Centre for 
Reproductive Medicine v. Medical Services Commission, 2018 BCSC 1543, para. 27 (“PCRM”); aff’d 2019 BCCA 
315 (“PCRM BCCA”). 
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on a breach of the Charter rights of someone other than the Patient Plaintiffs. A finding to this 

effect would be tantamount to shifting the goalposts on the defendant after the close of evidence, 

thereby depriving the defendant of its ability to know the case it had to meet on the pleadings. 

83. The plaintiffs have adduced no authority in support of the result they seek here, namely 

that a plaintiff (not a defendant) with private (not public) interest standing in a civil (not criminal) 

proceeding can rely on the rights of third parties to establish a breach of Charter rights to obtain 

declaratory relief which will confer upon them significant pecuniary benefit. The law of standing 

– even in constitutional cases – simply does not go that far. 

84. Absent public interest standing, and contrary to the submissions at para. 158 of their 

argument, the plaintiffs are not entitled to advance a “systemic” challenge to the Impugned 

Provisions on behalf of “all British Columbians”. 

85. Regardless, and even if they did have public interest standing, the jurisprudence relied on 

by the plaintiffs is distinguishable and does not permit them to make out their case based on 

breaches of anyone’s rights other than those of the Patient Plaintiffs. Nur23 and Ferguson24 are 

criminal cases in which the court permitted the use of reasonably hypotheticals within the limited 

context of s. 12(d) of the Charter; they have no application here. Similarly, in Appulonappa,25 the 

appellants were charged with an offence under the Immigration and Refugee Protection Act, and 

raised overbreadth in their defence. Likewise, Morgentaler26 was a criminal case in which Dr. 

Morgentaler was charged with offences under the Medical Services Act and raised the 

constitutional validity of those provisions in his defence.  

86. The plaintiffs adduce no authority in support of the use of reasonable hypotheticals in 

circumstances where as here, corporate entities who do not possess rights under s. 7 or s. 15 of 

the Charter attempt to use alleged breaches of others’ rights as a sword to challenge legislation 

for their pecuniary benefit, rather than as a shield in defence of criminal or regulatory offence 

charges. 

2.2 This Is Not a “Systemic” Claim 

87. The plaintiffs approach their closing submissions in the same manner as they did the trial, 

                                                 
23 R. v. Nur, 2015 SCC 15. 
24 R. v. Ferguson, 2008 SCC 6. 
25 R. v. Appulonappa, 2015 SCC 59. 
26 R. v. Morgentaler, [1993] 3 S.C.R. 463, 1993 CarswellNS 19 (“Morgentaler”) (W.L.). 
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as being unbound by the rules of pleadings and evidence. The defendant objects to them 

proceeding in this manner, and in particular takes issue with the assertion that this claim is 

brought on behalf of “all British Columbians”.27 

88. Recognizing the need to ground this assertion in their pleadings, the plaintiffs rely on 

paras. 10-11 of the Fifth ANOCC in support of this being a claim brought on behalf of “all 

British Columbians”. Yet those paragraphs do not assist. Paragraph 10 merely asserts the Patient 

Plaintiffs’ private interest standing, while para. 11 simply reiterates the test for public interest 

standing:  

10. The individual Plaintiffs seek the relief sought in this Notice of Civil Claim based upon 
violations of their individual rights under section 7 and 15 of the Canadian Charter of Rights 
and Freedoms, Part I of the Constitution Act, 1982 (hereinafter the “Charter”), which are not 
justified under s. 1 of the Charter. 

11. To the extent that it is necessary in order to fully present to this Honourable Court the 
significant constitutional questions raised by this case, the individual and corporate Plaintiffs 
also seek the relief in the public interest on the basis that, in all the circumstances, the proposed 
suit is a reasonable and effective way to bring the issues that it raises before the court. Further, 
this proceeding raises serious legal questions; the Plaintiffs have a genuine interest in the 
resolution of the questions posed; and there is no other reasonable and effective manner in 
which the full scope of these legal questions may be brought before this Honourable Court. 

89. Neither of these pleas are sufficient to characterize this litigation as systemic in nature so 

as to permit the plaintiffs to convert this civil action into a form of reference or commission of 

inquiry, effectively putting the entirely healthcare system on trial. The present case is no different 

from Canadian Bar Assn., where the plaintiffs attempted to assert that they were advancing a 

systemic claim, but where the trial court aptly characterized the claim before it as the plaintiffs 

seeking “to have the court conduct an inquiry on the subject of civil legal aid”.28 In like fashion, 

the plaintiffs in this case have repeatedly attempted to convert this civil action into a reference or 

commission of inquiry, despite the Court’s repeated cautions to the contrary.29 

90. In this regard, the importance of pleadings cannot be overstated. As the Court of Appeal 

                                                 
27 PFA, para. 151. 
28 CBA BCSC, para. 49. 
29 See e.g. Cambie Surgeries Corp. v. British Columbia (Attorney General), 2016 BCSC 1390 (“Orfaly Affidavit 
Decision”), paras. 39, 41; Cambie Surgeries Corp. v. British Columbia (Attorney General), 2017 BCSC 861 
(“Documents in Possession Decision”) at para. 104; Cambie Surgeries Corp. v. British Columbia (Attorney General), 
2018 BCSC 514 (“Day Affidavit Decision”) at para. 46; Transcript Day 1 (6 September 2016), p. 89 lines 20-21 
[DBT, Tab 1]; Transcript Day 4 (9 September 2016), p. 42 lines 17-19 [DBT, Tab 2]; Transcript Day 81 (6 April 
2017), p. 78 line 28 – p. 79 line 29 [DBT, Tab 51]; Transcript Day 158 (27 May 2019), p. 84 lines 29-40 [DBT, 
Tab 96]. 
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recently reiterated, pleadings are essential to give the opposing parties fair notice of the case to be 

met and set the boundaries and context for matters such as pre-trial discovery, presentation of 

evidence and argument at trial: 

[63] The function of pleadings is to define and clarify the issues of fact and law for 
determination. Pleadings give opposing parties fair notice of the case to be met and set the 
boundaries and context for matters such as pre-trial discovery, presentation of evidence and 
argument at trial. The plaintiff defines the issues by stating, succinctly, the material facts for 
each cause of action, namely, those necessary to support the complete cause. Upon seeing the 
case to be met, the defendant responds in a manner which allows the court to understand the 
issues of fact and law that must be decided: Lax Kw’alaams Indian Band v. Canada (Attorney 
General), 2011 SCC 56 at para. 43; Homalco Indian Band v. British Columbia, [1998] B.C.J. 
No. 2703 at para. 5 (S.C.).30 
[emphasis added] 

91. Pleadings must contain all the material facts on which the plaintiff relies for their claim.31 

The matters to be determined by the court must be properly raised in the underlying pleadings, 

failing which orders made will have been done in the absence of jurisdiction and will be set aside 

on appeal:  

[19]  The trial judge made orders arising from his initial reasons and subsequent reasons about 
the status of the condominium property referred to as the West 40th property. It seems to me 
that such orders or directions of the learned trial judge were made in error. I say that because I 
do not discern anywhere in the pleadings any reference to that property. The status of such 
property was not a matter properly raised by the pleadings before the judge. Accordingly, I see 
no basis upon which the trial judge had any jurisdiction to make any orders concerning West 
40th. Since such orders were made without jurisdiction, those orders ought to be set aside and I 
would so order.32 [emphasis added] 

92. The trial court is not to determine issues not pleaded, particularly where the result is to 

disadvantage the opposing party, and if it does so, the result will be set aside on appeal: 

[157]  Regarding Mr. Farrell’s failure to disclose the $5,000 cap in the 1984 Tariff, the 
requirement that intentional torts must be specifically pleaded and advanced against the 
individual alleged wrongdoer is well-settled law, not, as Rain Coast submits, a new legal 
development: Powder Mountain at paras. 8–9; Moses at para. 44. Pleadings define the 
issues of fact and law for determination in an action and give opposing parties fair notice 
of the case to be met: Lax Kw’alaams Indian Band v. Canada (Attorney General), 2011 
SCC 56 (CanLII) at para. 43; Homalco Indian Band v. British Columbia, [1998] B.C.J. 
No. 2703 at para. 5 (S.C.). If a party is unfairly disadvantaged by a failure to raise or 
properly particularise an issue in pleadings the court should not determine that issue. If it 
does, on appeal the result will be set aside: Wu v. Sun, 2010 BCCA 455 (CanLII) at paras. 

                                                 
30 Weaver v. Corcoran, 2017 BCCA 160 at para. 63. 
31 Basyal v. Mac’s Convenience Stores Inc., 2018 BCCA 235 at paras. 41-42. 
32 Wu v. Sun, 2010 BCCA 455 at para. 19. 
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19–20.33 

93. The plaintiffs’ claim is not pleaded as systemic in nature; rather, the material facts 

pleaded pertain specifically to the Patient Plaintiffs.34 There are no material facts pleaded with 

respect to any of the patient witnesses, nor putting in issue any of the specialties addressed in Part 

VIII “Harms of Waiting for Diagnosis and Treatment by Specialists, C. Harms by Specialty” of 

the plaintiffs’ closing argument, other than those pleaded in respect of the Patient Plaintiffs 

(diagnostic colonoscopy, MCL/ACL surgery and kyphosis). 

94. The plaintiffs have been on notice of the fact that their pleadings do not properly plead a 

systemic claim since September 2017,35 yet took no steps to address this issue (despite obtaining 

leave to make other amendments to their claim in July 2018). There are simply no material facts 

pleaded that make this claim systemic in nature. The plaintiffs’ repeated assertions to the contrary 

to do not make it so. 

95. In this regard, as already noted, the plaintiffs advance the same position that was 

considered and rejected in Canadian Bar Assn., where the plaintiffs sought declarations that the 

defendants were providing inadequate civil legal aid and their failure to do so constituted a 

breach of the Charter. Chief Justice Brenner dismissed the claim on the basis that, inter alia, the 

plaintiff did not have public interest standing and, in any event, the claim failed to plead material 

facts sufficient to disclose the individual circumstances in which the Charter breaches were 

alleged to have occurred.36 With respect to the plaintiffs’ allegation that their claim was 

“systemic” in nature, the Chief Justice said this: 

[102] The statement of claim does not, in fact, seek a declaration that there is a constitutional 
right to civil legal aid. Had it done so, the claim would almost certainly have been struck in 
view of the ample authority that there is no general constitutional right to legal aid, but only a 
right arising in specific circumstances: see G.(J.) [New Brunswick (Minister of Health and 
Community Services) v. G.(J.), [1999] 3 S.C.R. 46] at para. 86; British Columbia (Minister of 
Forests) v. Okanagan Indian Band (2001), 95 B.C.L.R. (3d) 273 (C.A.) at paras. 24-28. 

[103] In oral submissions, the plaintiff emphasized that it is advancing a “systemic claim”, not 
a right to counsel claim “writ large”. Saying it is so, however, does not make it so. In my view, 
the plaintiff has simply attempted to circumvent the unequivocal state of the law in Canada by 
framing the claim as a review for constitutional compliance. 

                                                 
33 Rain Coast Water v. British Columbia, 2019 BCCA 201 at para. 157. 
34 Fifth ANOCC, Part 1, paras. 17-75 [DBOM, Tab 3]. 
35 Transcript Day 82O (21 September 2017), p. 50 line 35 – p. 52 line 6 [DBT, Tab 54].  
36 CBA BCSC, paras. 3, 111-112, 114. 
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96. This finding was upheld on appeal, with the appellate court affirming the importance of 

s. 7 and s.15 claims being brought in the context of specific facts of an individual’s case: 

[49] In other words, a s. 7 Charter challenge in respect to legal services must be brought in the 
context of specific facts of an individual’s case because not every legal proceeding affecting a 
person’s rights requires counsel. For example, in New Brunswick (Minister of Health and 
Community Services) v. G.(J.), [1999] 3 S.C.R. 46, Lamer C.J., writing for the majority, said: 

[86] I would like to make it clear that the right to a fair hearing will not always require an 
individual to be represented by counsel when a decision is made affecting that 
individual’s right to life, liberty, or security of the person. In particular, a parent need not 
always be represented by counsel in order to ensure a fair custody hearing. The 
seriousness and complexity of a hearing and the capacities of the parent will vary from 
case to case. Whether it is necessary for the parent to be represented by counsel is 
directly proportional to the seriousness and complexity of the proceedings, and inversely 
proportional to the capacities of the parent. 

[50] This statement of claim, devoid of particulars of individuals, their cases, and their 
jeopardy, does not raise a justiciable issue on s. 7. The pleading is simply too general to permit 
the enquiry sought or the relief contended for. 

[51] I have come to the same conclusion on the other allegations of breach of the Charter. In 
particular, a s. 15 enquiry requires the court to not only review the particular deficiency alleged, 
but to do so in the context of a comparator group that is chosen bearing in mind the 
characteristics of the individual. Although the Association contends that it is for the trial judge 
to determine whether there is a Charter breach justifying the relief sought, the plaintiff is still 
required to plead material facts that warrant the court’s enquiry into the matter. This means 
there must be a pleading that, if all facts are taken as true, can lead to the relief sought. Such is 
not the case here. [emphasis added] 

97. The plaintiffs also rely on certain commentary of Justice Newbury in the Injunction Leave 

Reasons in support of their assertion that this is a systemic claim.37 At para. 52 of the Injunction 

Leave Reasons, Her Ladyship purported to find that “the plaintiffs’ claims here, like those 

advanced in Chaoulli, are systemic in nature”. Respectfully, Her Ladyship erred in commenting 

on this aspect of the plaintiffs’ claim as the issue was not squarely before her on the application 

for leave to appeal, and she did not engage in any review of the pleadings to determine whether 

the claim could properly be characterized as systemic in nature.  

98. More importantly however, to the extent that the Injunction Leave Reasons purportedly 

found that this is a systemic claim, that finding was obiter and in any event, made per incuriam. 

The court was not directed to, and thus did not have the opportunity to consider, Chief Justice 

Brenner’s consideration of the issue in Canadian Bar Assn., where he came to the opposite 

                                                 
37 PFA, para. 154. 
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conclusion in its treatment of Chaoulli as an allegedly systemic claim. In that case, the plaintiffs 

relied heavily on Chaoulli in support of their application for public interest standing. Chief 

Justice Brenner therefore engaged in a detailed consideration of Chaoulli and concluded as 

follows: 

[68] However, Chaoulli was an individual challenge. The co-plaintiff George Zeliotis was an 
individual patient. He had experienced a number of serious health problems over the years and 
had been faced with waiting lists for heart and hip surgeries. There is no question that as an 
individual citizen faced with a prohibition against taking out private health insurance, he would 
have had direct standing to challenge the legislation; indeed, that is what the majority 
concluded. 

[69] In addition, the individual plaintiffs in Chaoulli challenged the constitutional validity of 
Quebec legislation that barred Quebec residents from purchasing private health insurance. It 
was clearly a challenge to specific legislation which the two individual plaintiffs said 
contravened the Quebec Charter of Human Rights and Freedoms as well as the Charter. 

[70] It also seems to me that it may not be correct to characterize Chaoulli as a “systemic 
challenge”. This characterization arguably conflates a challenge to the validity of a specific 
statute with the systemic evidence and analysis advanced to support the challenge. Systemic 
evidence and analysis is not unusual in Charter challenges; in the area of equality rights, 
systemic evidence is almost universally required. 

[71] In my view Chaoulli can be viewed as a typical constitutional challenge to legislation 
brought by two directly affected citizens. In the event the challenge were successful it would 
have had (and in the result did have) a systemic effect, as do all successful challenges that 
result in a declaration of statutory invalidity.38 

99. The same applies here: the plaintiffs must make out their claim based on the alleged 

breaches of the Patient Plaintiffs’ Charter rights as pleaded. In the event they are successful in 

this regard, the effect will be systemic in nature. In this regard, the present claim is only systemic 

in its effect in the event that the plaintiffs are successful in proving their case on material facts 

pleaded. 

100. This is consistent with the Alberta Court of Appeal’s conclusion in Allen, where Justice 

Slatter made the following statement about the importance of establishing that the claimant was 

deprived of their s. 7 rights in order to establish a Charter breach:  

[24] All of the leading section 7 cases, like Bedford, Carter v Canada, 2015 SCC 5, [2015] 1 
SCR 331, and R. v Smith, 2015 SCC 34 were decided on full evidentiary records. Each had a 
substantial record of evidence demonstrating (a) how the claimant was deprived of the right to 
security of the person by specific actions of the state, (b) the relevant principles of fundamental 
justice, (c) whether any of those applied and to what effect and (d) whether section 1 of the 

                                                 
38 CBA BCSC, paras. 68-71. 



23 

 

Charter was potentially applicable.39 [emphasis added] 

101. Thus the law is clear that claims for breach of s. 7 or s. 15 of the Charter must be brought 

within the context of specific facts of an individual’s case. The only material facts pleaded in 

support of the alleged Charter breaches in this case are those pertaining to the Patient Plaintiffs. 

There are no material facts pleaded in respect of any of the non-plaintiff patient witnesses. As 

such, the plaintiffs are not entitled to prove their claim based on assertions of harm or breach of 

non-party or unnamed individuals’ rights, as they purport to do throughout their closing 

submissions, and specifically in Part VIII “Harms of Waiting for Diagnosis and Treatment by 

Specialists”. 

2.3 Detrimental Impact on Trial Fairness 

102. In this regard, it is important to bear in mind that requiring a claim to be proven based on 

the material facts as pleaded is fundamental to ensuring a fair trial process as the material facts 

form the basis upon which all trial preparation is conducted. In this regard, it is well-settled that 

cases ought not to be decided on grounds not raised in the pleadings.40 This rule arises as an 

instance of natural justice: each party is entitled to know and respond to the case that it must 

answer.41 

103. Here the defendant prepared for four years to meet the case set out in the plaintiffs’ 

pleadings, namely alleged breaches of the Patient Plaintiffs’ s. 7 and s. 15 Charter rights.42 

Document production was made on this basis (including the Patient Plaintiffs’ medical records), 

the defendant conducted examinations for discovery of the Patient Plaintiffs and related 

individuals, and the defendant had the opportunity to consider whether to seek independent 

medical examinations and/or obtain expert evidence in respect of the Patient Plaintiffs. As a 

result of this pre-trial discovery, the parties were able to agree on Agreed Statements of Fact for 

each of the Patient Plaintiffs.  

104. If the plaintiffs wished to prove their claim based on alleged breaches of any of the non-

                                                 
39 Allen v. Alberta, 2015 ABCA 277, para. 24 (“Allen”); cited with approval in PCRM BCCA at para. 93. 
40 Rodaro v. Royal Bank of Canada (2002), 59 O.R. (3d) 74 (C.A.) at para. 60; Regal Realty Ltd. v. Pentagon 
Holding Ltd., 2013 NLCA 45 at para. 15; Robinson v. Willis, 2014 PECA 4 at para. 61, application for leave to 
appeal dismissed [2014] S.C.C.A. No. 226; 1076586 Alberta Ltd. v. Stoneset Equities Ltd., 2015 BCCA 182 at paras. 
55, 58. 
41 Canada Trustco Mortgage Co. v. Renard, 2008 BCCA 343 at paras. 38-39. 
42 Fifth ANOCC, Part 1, paras. 17-75 [DBOM, Tab 3]. 
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plaintiff patient witnesses’ Charter rights, it was open to them to amend their claim to add any or 

all of those individuals as plaintiffs prior to trial. Had they done so, the defendant would have 

been entitled to documentary disclosure and examination for discovery and, more importantly, 

would have had the opportunity to test those witnesses’ evidence before trial. Yet the plaintiffs 

chose not to do so and proceeded through trial with a revolving door of non-party patient and 

physician witnesses, with a witness list that was constantly in flux.43 

105. As the trial progressed, the defendant had little to no opportunity to conduct discovery 

relating to the bulk of the plaintiffs’ witnesses, other than scant documentation provided only 

days before the witness was called to testify, and had no meaningful opportunity to test their 

evidence in advance of trial. Further, and despite prior direction from the Court,44 the plaintiffs 

routinely provided witness statements and documents for their witnesses only days prior to them 

testifying during the course of the ongoing trial, as follows: 

a. Stefan Fletcher: testified Tuesday 1 November 2016, CV received Sunday 30 

October; 

b. Dr. Adrian: initially testified Wednesday 2 November 2016, CV received on Sunday 

30 October, updated witness statement received on Monday 31 October; documents 

received on Tuesday 1 November, testimony adjourned on 2 November for further 

production of documents from Dr. Adrian’s EMR,45 documents were never produced 

or tendered in admissible form by the plaintiffs;46 

c. Dr. Wade: testified Monday 14 November 2016, updated witness statement received 

on Wednesday 9 November, documents and “CV” received Friday 11 November; 

d. Dr. Reddoch: testified Monday/Tuesday 14/15 November 2016, CV received on 

Wednesday 9 November, updated witness statement and final documents received on 

Sunday 13 November; 

e. Dr. Dvorak: testified Tuesday 15 November 2016, CV received on Wednesday 9 

November, updated witness statement and final documents received on Monday 14 

                                                 
43 See Appendix G – Table of Plaintiffs’ Witnesses. 
44 Cambie Surgeries Corp. v. British Columbia (Attorney General), 2016 BCSC 2038 (“Witness Lists Ruling”) at 
para. 23. 
45 Transcript Day 31 (2 November 2016), p. 21 line 47 – p. 22 line 4 [DBT, Tab 25]. 
46 Transcript Day 103 (15 June 2018), p. 48 lines 12-25 [DBT, Tab 62]; Transcript Day 114A (14 September 
2018), p. 2 line 45 – p. 3 line 33 [DBT, Tab 71]. 
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November; 

f. Dr. Lauzon: testified Wednesday 16 November 2016, CV provided on Wednesday 9 

November, updated witness statement received on Thursday 10 November, final 

documents received on Tuesday 15 November; 

g. Dr. Schumacher: testified Thursday 17 November 2016, witness statement received 

on Wednesday 16 November; 

h. Dr. Van Laeken: testified Monday 28 November 2016, witness statement received on 

Saturday 1 October, CV provided on Friday 27 October, final documents received on 

Tuesday 22 November; 

i. Dr. Hollinshead: testified Tuesday/Wednesday 29/30 November 2016, witness 

statement, CV, and final documents received on Thursday 24 November; 

j. Dr. Masri: testified as fact witness Wednesday 30 November 2016, CV received 

Wednesday 2 November, updated witness statement received Friday 25 November, 

final documents received Tuesday 29 November; and 

k. Dr. Regan: testified Friday 9 December 2016, CV and final documents received on 

Monday 5 December, updated witness statement received on Tuesday 6 December. 

106. This essentially amounted to trial by ambush with respect to many of the plaintiffs’ 

witnesses. The plaintiffs’ failure to properly plead the material facts necessary to support the 

argument they now advance impaired the defendant’s ability to prepare for trial and make full 

answer and defence during trial. The plaintiffs must now live with the consequences of that 

decision. 

107. Further, the rules with respect to pleadings are intended to avoid the complexity and 

confusion that can be created by a moving target and to prevent expansion of the issues, while 

giving notice of the case to meet and providing certainty of the issue for the purposes of appeal.47 

Yet that is exactly what will have transpired here if the plaintiffs are not held to the claims 

actually advanced in their pleadings. As the Supreme Court of Canada has expressly noted, the 

trial of an action ought not to be permitted to roam far beyond the bounds of the pleadings: 

[41] The relevance of evidence is tested by reference to what is in issue. The statement of claim 
(which here did undergo significant amendment) defines what is in issue. The trial of an action 
should not resemble a voyage on the Flying Dutchman with a crew condemned to roam the seas 
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interminably with no set destination and no end in sight. [emphasis added] 
… 
[43] Pleadings not only serve to define the issues but give the opposing parties fair notice of the 
case to meet, provide the boundaries and context for effective pre-trial case management, 
define the extent of disclosure required, and set the parameters of expert opinion. Clear 
pleadings minimize wasted time and may enhance prospects for settlement.48 

108. Thus while the plaintiffs were provided with significant leeway in terms of both: 

a. the number of additional witnesses they were permitted to call over the course of the 

trial;49 and 

b. the scope of evidence they were permitted to adduce, particularly in terms of late 

expert reports, having been granted leave to tender 8 additional originating expert 

reports after the commencement of trial;50  

the negative impact of those indulgences on trial fairness ought not to be compounded by now 

permitting the plaintiffs to convert this action into a form of reference or commission of inquiry, 

untethered to the pleadings, all by way of closing argument. 

109. Accepting the plaintiffs’ assertion that this is a systemic claim untethered to the material 

facts pleaded would render the pleadings meaningless and have the effect of permitting the 

plaintiffs to do indirectly what they cannot do directly, namely turn this civil action, which at law 

must be contested on the material facts pleaded, into a reference or a commission of inquiry.  

110. Throughout the trial the Court repeatedly cautioned the plaintiffs that this proceeding is 

not a reference or a commission of inquiry,51 including as follows: 

[22] The will-say statements for the health authority executives are of a different character. The 

                                                 
48 Lax Kw’alaams Indian Band v. Canada (Attorney General), 2011 SCC 56 at para. 41. 
49 Witness Lists Ruling; Cambie Surgeries Corp. v. British Columbia (Attorney General), 2017 BCSC 2216; Cambie 
Surgeries Corp. v. British Columbia (Attorney General), 2019 BCSC 345. 
50 Cambie Surgeries Corp. v. British Columbia (Attorney General), 2016 BCSC 2376 (Reports of Dr. Younger, Dr. 
Wing and Janet Walker); Cambie Surgeries Corp. v. British Columbia (Attorney General), 2017 BCSC 445 (“Masri 
Expert Report Decision”) (Report of Dr. Masri); Cambie Surgeries Corp. v. British Columbia (Attorney General), 
2017 BCSC 559 (Addendum Report of Nadeem Esmail); Cambie Surgeries Corp. v. British Columbia (Attorney 
General), 2017 BCSC 581 (“Matheson/Chambers Reports Decision”) (Reports of Drs. Chambers, Matheson and 
Vertesi); Cambie Surgeries Corp. v. British Columbia (Attorney General), 2017 BCSC 2232 (“Wing Expert Report 
Amendment Decision”) (attempt to amend Wing Report); Cambie Surgeries Corp. v. British Columbia (Attorney 
General), 2018 BCSC 1146 (attempt to Update Wing Report); Cambie Surgeries Corp. v. British Columbia 
(Attorney General), 2019 BCSC 346 (Report of Dr. James Wright). 
51 See e.g. Orfaly Affidavit Decision, at paras. 39, 41; Documents in Possession Decision, at para. 104; Day Affidavit 
Decision, at para. 46; Transcript Day 1 (6 September 2016), p. 89 lines 20-21 [DBT, Tab 1]; Transcript Day 4 (9 
September 2016), p. 42 lines 17-19 [DBT, Tab 2]; Transcript Day 81 (6 April 2017), p. 78 line 28 – p. 79 line 29 
[DBT, Tab 51]; Transcript Day 158 (27 May 2019), p. 84 lines 29-40 [DBT, Tab 96]; Transcript Day 81 (6 April 
2017), p. 78 line 2 – p. 79 line 45 [DBT, Tab 51]. 
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proposed evidence relates primarily to the “process by which health authorities measure 
whether they are meeting the medical needs of the population they serve” and related matters. 
This statement goes well beyond the constitutional issues defined in the pleadings in this case. 
This is constitutional litigation and not a broadly mandated commission into whether the 
medical needs of the population of British Columbia are being met. The will-say statements for 
this group will have to be rewritten. The defendant British Columbia has the right to raise 
further objections to new statements, such objections to be given as soon as practicable after 
receipt. 

[23] In light of the dispute in this application and other previous disputes, I make further 
general directions about the evidence in this case: 
  … 

2. The context for all evidence in this litigation is the constitutional issues raised in the 
pleadings.52 [emphasis added] 

111. In short, the plaintiffs purport to rely on an alleged grant of public interest standing 

(which was never made) along with allegations that this is a systemic claim (which it is not) to 

expand the litigation far beyond the proper bounds of their pleadings. In doing so, the plaintiffs 

are attempting to convert this proceeding from a civil action dealing with a relatively narrow 

subset of surgical procedures put in issue by the material facts pleaded pertaining to the Patient 

Plaintiffs, to a form of reference or commission of inquiry completely divorced from the 

pleadings that seeks to put the entirety of the healthcare system on trial by putting in issue the 

circumstances of non-party and unidentified patients writ large.  

112. More specifically, from the addition of the Patient Plaintiffs in late 2012 until trial 

commenced in September 2016, the defendant prepared to meet a claim that the Impugned 

Provisions breached the Patient Plaintiffs’ Charter rights in four discrete medical contexts: 

orthopaedic surgery – torn meniscus (Erma Krahn and Chis Chiavatti) and ACL rupture 

(Kristyana Corrado); diagnostic colonoscopies (Mandy Martens); and kyphosis of the spine 

(Walid Khalfallah).  

113. Yet after trial commenced, and over the defendant’s repeated objection, the plaintiffs’ 

claim has morphed into effectively a roving commission of inquiry, unbound by the pleadings, 

resulting in a closing argument that addresses the pleaded claims only in passing, and instead 

devotes hundreds of pages to attempting to prove harm to non-party and in many instances 

unidentified individuals in twelve additional specialty areas (endoscopic sinus surgery, 

gallbladder surgery, plastic surgery, cataract surgery, bariatric surgery, neurosurgery, pain 
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management procedures, dental surgery, cardiac and vascular surgery, hernia surgery, diagnostic 

imaging, and psychological harms),53 all despite the complete absence of any material facts 

pleaded to support such claims. 

114. Permitting the plaintiffs to effect a sea change of this magnitude in their claim over the 

course of trial so as to obtain a declaration of unconstitutionality based on allegations not found 

in the pleadings would be a distortion of the trial process and result in a trial that is fundamentally 

unfair to the defendant and to the British Columbia public.  

115. More importantly, accepting the plaintiffs’ assertion that this is a systemic claim would 

have the effect of sanctioning a miscarriage of justice, the result of which would be significant 

harm to the most vulnerable British Columbians who, whether on account of pre-existing 

conditions or limited financial means, will not be in a position to avail themselves of private 

medical insurance or care in the event that the plaintiffs are successful in this action. In this 

regard, the fallacy of the Corporate Plaintiffs’ assertion that this is a systemic claim brought “on 

behalf of all British Columbians” is laid bare. At best, they bring this action on behalf of the 

physicians who seek to reap significant financial gain from the Impugned Provisions being set 

aside, and those British Columbians who are fortunate enough to be able to avail themselves of a 

parallel private healthcare system. 

116. This is not to say that the evidence of non-party patients is entirely irrelevant. Rather, if 

the plaintiffs could prove a breach of one of the Patient Plaintiffs’ rights under s. 7 or s. 15 of the 

Charter, then evidence of patient witnesses or properly proven statistical evidence of alleged 

harm to unnamed “all British Columbians” may have some relevance at the s. 1 stage of the legal 

analysis.54 

2.4 The Plaintiffs’ General Approach to the Evidence is Problematic 

117. The plaintiffs’ articulation of the evidence adduced in this case is fundamentally 

unreliable. Taken as a whole, the plaintiffs’ closing argument overstates the evidence and relies 

on broad generalizations at a statistical level rather than proof of the material facts pleaded in the 

Fifth ANOCC which are alleged to have caused a breach of the Patient Plaintiffs’ Charter rights. 

                                                 
53 See e.g. PFA, VII. Harms of Waiting for Diagnosis and Treatment by Specialists, C. Harms by Specialty and D. 
Expert Evidence on Harms, pp. 123-339.  
54 Carter v. Canada (Attorney General), 2011 BCSC 1371 at para. 13. 
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118. The plaintiffs’ argument appears to have been drafted without any regard for the rules of 

evidence that apply in civil litigation generally, or the Court’s prior evidentiary rulings in this 

case specifically. In light of this, the defendant does not and cannot reasonably be expected to 

respond on a paragraph by paragraph basis. Rather, the defendant raises a general objection to the 

manner in which the plaintiffs have approached the evidence in this case – which parallels their 

approach to the trial – namely as being unbound by the pleadings or the rules of evidence. 

119. The plaintiffs’ argument contains many assertions of “fact” that are unsupported by or 

contrary to the admissible evidence, or are nothing more than pure speculation. Conclusions of 

fact are frequently stated without any reference to evidentiary support or are contradicted by the 

evidence. Importantly, at no point do the plaintiffs attempt to engage with evidence that 

contradicts their asserted “facts”; such evidence is simply ignored.  

120. In adopting such an approach, the plaintiffs invite the Court to commit reviewable error 

by making findings of fact based on inadmissible evidence including: 

a. assertions of fact made in the absence of any supporting evidence or based on pure 

speculation; 

b. hearsay evidence admitted sought to be relied on for the truth of its contents; 

c. clinical medical records relied on for the truth of the opinions or diagnoses contained 

therein; 

d. opinion evidence adduced from lay witnesses that does not fall within the 

compendious statement of fact exception; 

e. expert opinion evidence from experts testifying beyond the scope of their expertise 

and qualifications; 

f. reliance on articles attached to expert reports for the truth of the opinions contained 

therein where those opinions have not been adopted by the expert within their expert 

report or do not fall within the expert’s qualifications; and 

g. reliance on evidence that the Court has previously struck out as inadmissible.55 

121. The assertions of fact contained in the plaintiffs’ argument are not a fair articulation of the 

evidence and should be treated cautiously. Relying on the evidence as proffered by the plaintiffs 

is an invitation to err in the approach to the fact-finding process. If this Court accepts the 

                                                 
55 The defendant has particularized the problems with the plaintiffs’ evidentiary references in Appendix F. 
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plaintiffs’ evidence without a critical analysis of the rules of evidence, it will inevitably result in 

erroneous fact-finding. 

2.4.1 Proper Approach to the Evidence 

122. There is but one civil standard of proof at common law: proof on a balance of 

probabilities.56 The evidence adduced to meet this standard must be clear, convincing and cogent, 

and must always be scrutinized with care.57 The plaintiffs thus bear the onus of establishing a 

breach of the Patient Plaintiffs’ Charter rights on the balance of probabilities by way of clear, 

convincing, and cogent admissible evidence.  

123. The Court has repeatedly and consistently rejected the Plaintiffs’ submissions that all 

evidence that may be “helpful” to the Court ought to be admitted with any concerns being dealt 

with as a matter of weight:  

[129] Nor is it sufficient to simply admit the documents and leave any problems with 
them for determination of weight. Some examination of relevant evidence in open 
court is required in order to test contested evidence; it is not at all satisfactory to 
leave the critical examination of important issues in this litigation to argument by 
counsel. Similarly, admitting the documents with the opportunity for British Columbia 
to provide other evidence to counter the documents is problematic because it shifts 
a good measure of the onus of proof from the plaintiffs to British Columbia. The 
undoubted practical problems in presenting the evidence necessary to support the 
plaintiffs claim are for them to resolve.58 [emphasis added] 

124. Adopting the plaintiffs’ approach to the evidence as a basis for the Court’s findings of 

fact also runs the risk of the trier of fact committing reversible error.59  

2.4.1.1 The Usual Rules of Evidence Apply to Constitutional Claims 

125. Throughout the course of this trial, the plaintiffs have repeatedly urged this Court to adopt 

a reference-like approach to the admissibility of evidence and not apply the usual rules of 

evidence. The plaintiffs’ approach has repeatedly been rejected. By way of example, in the Orfaly 

Affidavit Reasons, the Court said this: 

                                                 
56 F.H. v. McDougall, 2008 SCC 53 at para. 40 (“F.H.”). 
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[39] The subject case is not a reference but adversarial litigation involving informed and 
resourced parties, as well as intervenors. There are critical and controversial adjudicative facts 
to be determined with respect to the system of health care in British Columbia, wait lists in 
particular. That is the who, what, where, when, how, and motive of the MPA. I conclude that 
the expansive approach to the admissibility of evidence in the Polygamy Reference decision 
has little application to the adjudicative facts here. 
… 
[41] Overall, I conclude that a full and inclusive record is appropriate in constitutional 
litigation such as this with some latitude given to the admissibility of legislative facts, 
particularly with respect to hearsay. At the same time, this is not a constitutional reference or 
a royal commission and the record must be manageable as determined by the traditional 
techniques available to courts. These include limitations on opinion evidence, focus on 
relevance and the application of the restrictions, exceptions and principles applicable to 
hearsay (in particular for adjudicative facts).60 

126. The best evidence in constitutional litigation is the sworn testimony of witnesses and all 

facts, legislative or adjudicative, should be proven in the conventional manner.61 Thus while 

some latitude may be given to proof of legislative facts in constitutional litigation, the general 

rules of evidence still apply.62 

127. In the Brandeis Brief Reasons, after an extensive review of the jurisprudence pertaining to 

adjudicative and legislative facts and judicial notice, the Court concluded that there is no support 

in the jurisprudence for the broad approach to admissibility of evidence advocated by the 

plaintiffs and repeatedly reiterated that the usual rules of evidence apply to proof of adjudicative 

facts in this action: 

[63] … No authority has been presented that supports the proposition that the record in a trial 
court is open to the broad admission of evidence contemplated by the plaintiffs. Nor is there 
authority for admitting the kind of information that would be before a government and 
legislature when preparing and considering legislation such as the MPA. Indeed, as described 
in Spence and Bedford, there is opposite authority. 
… 
[67] I conclude that these issues are very much about who did what, where, when, how, and 
the motive or intent in the relationship between British Columbia and patients. While some 
aspects of the evidence may relate to the context in which the impugned provisions were 
introduced, they mainly relate to the specific issues of who is waiting, for how long, when and 
for what procedures. These are adjudicative facts and they must be tested in the usual way in 
court. They are not amendable to admission by a lesser level of scrutiny. This conclusion is 
significant because, while only a small number of the documents intended to be included in a 
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Brandeis brief are provided, judging from the titles of the documents many of them relate to 
the adjudicative facts of wait times. They are not admissible by means of Brandeis briefs.  
… 
[72] At the end of the day, the court will have to resolve the issues raised by this evidence. 
The purpose of a trial is to provide for a full and rigorous examination of the evidence. In this 
regard, the evidence relating to wait times requires explanations about how weight is 
measured and for what purposes as well as explanations about wait times and medical 
causation. This type of evidence is also adjudicative fact evidence and it is not amenable to 
admission by Brandeis briefs. In the alternative, if they are legislative facts, they are highly 
controversial and dispositive of critical issues between the parties and they require a full 
examination in court. 

128. Despite the Court’s repeated rejection of their approach to the evidence, the plaintiffs 

persist in their approach in their closing argument, where they fail to address in any meaningful 

way the proper use that can be made of the evidence before the Court, thereby potentially leading 

the Court into error in the fact-finding process. 

2.4.1.2 Admissibility for One Purpose Is Not Admissibility for All Purposes 

129. The context for determining the relevance of evidence is the pleadings.63 

130. While evidence may be admissible for one purpose, it may still remain irrelevant or 

subject to an exclusionary rule if used for another purpose. Put another way, the fact that 

testimony is permitted, or a document admitted into evidence at trial, does not mean that that 

evidence can used or relied on by the trier of fact for any and all purposes. Admissibility of 

evidence is by necessity tied to the intended use of that evidence and does not exist in the 

abstract.64 As the Supreme Court of Canada stated: 

[113] In addition to being aware of the general principles, it is important for counsel and trial 
judges to specifically define the issue, purpose, and use for which such evidence is tendered 
and to articulate the reasonable and rational inferences which might be drawn from it. This 
often requires counsel and the court to expressly set out the chain of reasoning that supports the 
relevant and materiality of such evidence for its intended use. Evidence is to be used only for 
the particular purpose for which it was admitted. When evidence is admissible for one purpose, 
but not for another, the finder of fact, whether judge or jury, needs to be mindful of and 
respectful of its permissible and impermissible uses. In such cases, a specific instruction to a 
jury that certain evidence has a limited use or is of no probative value on a particular issue is 
required. [emphasis added] 

131. Relying on evidence properly admitted for one purpose for a different inadmissible 
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purpose will result in reversible error:65 

[12] After anxious consideration, we have reached the conclusion that these convictions 
cannot stand. The trial judge rightly sought confirmation of the complainant’s testimony in 
deciding whether Crown counsel had proven the appellant’s guilt beyond a reasonable doubt. 
The evidence upon which he relied as confirmation consisted of an amalgam of inadmissible 
opinion and of evidence of the complainant’s statements that was properly admissible for one 
purpose, but not for that purpose used by the trial judge. The absence of objection from trial 
counsel is a factor we have considered, but not one that is dispositive of the result, in the 
circumstances of this case. 

[13] For these reasons, the appeal from conviction is allowed, the convictions set aside, and a 
new trial ordered. [emphasis added] 

132. Hearsay evidence admitted for a non-hearsay purpose (e.g. medical records admitted for the 

fact that an appointment occurred, a statement was made by a patient and recorded by the 

physician, or a diagnosis was made) cannot be used for the truth of its contents once admitted 

(e.g. for the truth of the statement made by a patient or the accuracy of a diagnosis made by the 

physician, namely that the patient did in fact have the condition diagnosed).  

2.4.1.3 Permissible Use of Hearsay Evidence  

133. As noted above, the general rules of evidence apply in constitutional litigation, including 

the well-settled requirements of necessity and reliability when dealing with hearsay evidence.66  

134. Out of court statements, whether oral or in writing, adduced to prove the truth of their 

contents in the absence of an opportunity for a contemporaneous cross-examination of the 

declarant constitute hearsay evidence and are presumptively inadmissible.67 In the Day Affidavit 

Reasons, this Court provided a summary of the law of hearsay and its application in the context 

of this litigation: 

[25] It is trite law in Canada that testimony by a witness about what another person is alleged 
to have said outside of court is hearsay and is presumptively inadmissible (2016 BCSC 1390, 
at para. 28). As the Supreme Court of Canada recently observed, in the absence of the 
opportunity to cross-examine the declarant at the time his or her statement is made, it is often 
difficult for the trier of fact to assess its truth (R. v. Bradshaw, 2017 SCC 35, at para. 1). The 
concern is that out-of-court statements, not taken under oath and without the trier of fact 
being able to observe the declarant’s demeanor as the statement is being made, may be 
afforded more weight than they deserve (R. v. Khelawon, 2006 SCC 57, at para. 35). 
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[26] Nonetheless there are established exceptions where hearsay is admissible. For example, a 
hearsay statement may be admissible if the statement is determined to be sufficiently 
necessary and reliable (R. v. Baldree, 2013 SCC 35, at paras. 31 and 34). The necessity of a 
hearsay statement may be established where society’s interest in getting at the truth would be 
impeded by its exclusion from the trial process. The reliability of a hearsay statement can be 
determined by examining whether sufficient guarantees of truthfulness are present to 
overcome the dangers arising from the difficulty of testing it (2016 BCSC 1390, at para. 29, 
citing Khelawon at para. 49). 

[27] I specifically addressed the admissibility requirements of evidence in constitutional 
challenges in 2016 BCSC 1390, at paras. 34-41. Previous authorities and commentaries have 
concluded that legislative facts, defined as facts that establish the purpose and background of 
legislation, though technically hearsay, are to be given more latitude for admissibility in 
constitutional cases (2016 BCSC 1390, at para. 40, citing Danson v. Ontario (Attorney 
General), [1990] 2 S.C.R. 1086). This is, in part, because much of the information being 
adduced is frequently already in the control of the government or its agencies. 

[28] However, the general rules of evidence still apply and the well-established requirements 
of reliability and necessity still apply in constitutional challenges (2016 BCSC 2377, at para. 
8). … 
… 
[31] Another example from this litigation that shows the dangers of opening the floodgates to 
all kinds of hearsay evidence was a disagreement about the scope of evidence given by 
doctors about conversations with their patients.  

[32] The plaintiffs argued that due to the “special relationship” between doctors and patients, 
the contents of any conversation would contain “a very strong circumstantial guarantee of 
trustworthiness or indicia of reliability” (2016 BCSC 1896, at para. 21). However, I found 
that other “special relationships” in society – parent/child, lawyer/client, etc. – are subject to 
the usual rules of admissibility (i.e. hearsay is inadmissible unless sufficient guarantees of 
necessity and reliability are met) and the conversations between doctors and patients should 
be treated no differently. Nonetheless, I also held that while a doctor may well testify about 
his or her observations about patients waiting for a medical procedure, the doctor may not 
testify to the truth of any statements made to him or her by any patient. 

135. As with any other piece of real evidence, documents – including medical records – must 

be authenticated by a witness to be admissible.68 The use to which a document can be put at trial 

depends on the purpose for which it is offered. If the only purpose is to establish that the 

document exists or that it is relevant apart from the truth of its contents, then it can be used in the 

same way as any other real evidence. However, if the document is offered for the truth of its 

contents, then it constitutes hearsay and its admissibility depends on the existence of an 

applicable exception to the rule against hearsay.69  

136. While the plaintiffs repeatedly urged the Court to ignore the necessity criteria when 
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applying the principled approach to the admissibility of hearsay, taking the position that so long 

as hearsay evidence was “reliable” it was unnecessary to establish that it was also necessary, the 

Court correctly refused to do so, concluding in one instance as follows:70 

Nor do I agree that the necessity aspect of the principled approach means that a statement can 
be admitted for its truth when there is no evidence that the declarant is unavailable or 
otherwise unable to testify. 

2.4.1.3.1 Medical Records 

137. The practice of tendering copious volumes of clinical records is one that is to be 

discouraged.71 In order for medical records to be admitted pursuant to the business records 

exception to the rule against hearsay and thus be capable of being relied upon by the Court in its 

fact-finding, the plaintiffs must demonstrate on the evidence that the medical records they seek to 

rely on meet all of the following requirements: they must be made contemporaneously by 

someone having a personal knowledge of the matters being recorded, who has a duty to record 

the notes as part of the usual and ordinary course of their business, and the facts recorded must be 

of the kind that would ordinarily be recorded in the usual and ordinary course of that business.72 

138. Medical records attached to patient witness affidavits do not satisfy the requirements of s. 

42 of the Evidence Act.73 The patient witnesses do not say whether the clinical records were made 

contemporaneously, they cannot speak to whether the person making the record was under a duty 

to do so, nor can they say whether it was in the ordinary course of business for any or all of the 

statements made in the medical records to be recorded. As such, the requirements of s. 42 of the 

Evidence Act have not been met.  

139. Regardless, even medical records that meet the requirements of s. 42 of the Evidence Act 

are only admissible for those portions that record observations of fact. They are not admissible 

for the truth of any opinions contained therein. The Court cannot rely on any diagnosis, prognosis 

or recommended course of treatment set out in clinical records.74  

140. Further, the Court of Appeal has unequivocally stated that clinical records should not be 
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admitted into evidence, by consent or otherwise, unless counsel identifies the specific purpose for 

particular portions of the records:  

[38] The party invoking the hearsay exception must focus precisely on those statements in the 
records that it seeks to have admitted under the exception and the necessity of relying on the 
particular hearsay. The exception simply cannot apply without first establishing in each 
instance the requisite contemporaneity. It is unacceptable for a party to make a blanket 
assertion that statements of pain made to doctors and therapists should be accepted for their 
truth. …75 

141. The limited use to which clinical records – if properly admissible – can be put at trial was 

summarized by the Court in the Scope of Physician Evidence Decision, as follows:76 

[10] The treatment of that evidence is well established and has been usefully surveyed by 
Justice Metzger in a previous judgment (Seaman v. Crook, 2003 BCSC 464): 

[14] The cases Ares v. Venner, supra; Sandu and Brink, Olynyk v. Yeo, supra; Butler v. 
Latter, [1994] B.C.J. No. 2358 (B.C.S.C.), McTavish v. MacGillivray, supra; Coulter and 
Ball et al., 2002 BCSC 1740 (CanLII); and s. 42(2) which provides: 

In proceedings in which direct oral evidence of a fact would be admissible, a 
statement of a fact in a document is admissible as evidence of the fact if...when taken 
together, stand for the following: 

(1) That the observations by the doctor are facts and admissible as such 
without further proof thereof. 

(2) That the treatments prescribed by the doctor are facts and admissible as such 
without further proof thereof. 

(3) That the statements made by the patient are admissible for the fact that they were 
made but not for their truth. 

(4) That the diagnoses made by the doctor are admissible for the fact that they were 
made but not for their truth. 

(5) That the diagnoses made by a person to whom the doctor had referred the patient 
are admissible for the fact that they were made but not for their truth. 

(6) That any statement by the patient or any third party that is not within the 
observation of the doctor or person who has a duty to record such observations in the 
ordinary course of business is not admissible for any purpose and will be ignored by 
the trier of fact. It is not necessary to expunge the statements from the clinical records 
as this is a judge alone trial. 

[15] Therefore any, and I emphasize the word “any”, opinions contained in the clinical 
records are not admissible for their truth. The opinions are admissible only for the fact that 
they were made at the time.  

                                                 
75 Samuel BCCA, paras. 38-39. 
76 Scope of Physician Evidence Decision, at paras. 10-11; see also Uppal v. Chung, 2017 BCSC 80 (“Uppal”) at para. 
7. 
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[16] Without having met the requirements of Rule 40A, the oral testimony of the doctor 
interpreting his clinical records does not change the nature of the evidence contained in 
those clinical records. The clinical records remain evidence of the fact that he made those 
notes, made that diagnosis, and prescribed a certain treatment. 

[17] The opinions contained in the clinical records do not constitute independent stand-
alone expert opinions. If they did, what would be the purpose of Rule 40A? It is the 
expert’s opinion that the court is weighing. It is the expert’s report that the court will 
accept or reject. It is not the opinion in the clinical records that the court is weighing. 

142. To summarize, it is well established that medical records (including specialists’ clinical 

consulting reports), without more, are not admissible for the validity of the opinions expressed 

therein,77 and opinions contained in clinical records, diagnoses made by a doctor, statements 

made by a patient, or diagnoses made by a person to whom a doctor has referred the patient, are 

not admissible for their truth.78 Thus none of the medical records that were admitted into 

evidence in this trial can be relied upon by the Court for the truth or validity of any medical 

diagnoses or opinions contained therein. 

143. Nor can clinical records be relied on by the Court for the truth of what a patient said to 

their physician, or to corroborate a patient’s evidence at trial. Statements made by a patient to 

their doctors are only admissible for the fact that they were made, not for their truth.79  

144. By way of example, a statement by a patient reporting past pain to a physician is 

admissible for the fact that the patient made that report on that date, but not for the truth of the 

fact that that patient was in fact suffering pain as reported. Therefore the fact that patient medical 

records were admitted into evidence does not mean that they can be used by the plaintiffs or 

relied on by the Court for the truth of whether the patients in fact suffered from the conditions 

complained of or to corroborate their evidence at trial.  

145. The law is clear that opinions contained in clinical records are not admissible for their 

truth, and the oral evidence of a physician interpreting those records does not change the nature 

of that evidence. A fortiori nor does oral evidence of a patient purporting to interpret those 

records or repeat opinions contained therein. Opinions contained in clinical records do not 

constitute independent stand-alone expert opinions. 

                                                 
77 Healey v. Chung, 2015 BCCA 38 at para. 19 
78 Uppal, at para. 7. 
79 Samuel v. Chrysler Credit Canada Ltd., 2005 BCSC 549 (“Samuel BCSC”), paras. 23, 25; aff’d Samuel BCCA; 
Samuel BCSC, paras. 35-36. 



38 

 

146. Despite this, the plaintiffs failed to identify the use to which they sought to put the 

medical records tendered as part of their case, and throughout their final argument they ignore the 

limitations on the use of medical records. Instead, the plaintiffs now ask the Court to make 

findings of fact based on impermissible use of medical records. The Court ought to exercise 

caution in its reliance on medical records for the truth of, e.g., statements by patients of pain or 

effects of waiting for surgery (such statements are admissible only for the fact that they were 

made, not for their truth), diagnoses made by physicians (which are not admissible for the truth of 

the diagnosis) or most importantly, for the truth of any opinions contained in medical records 

which do not constitute stand-alone expert opinion evidence.  

2.4.1.3.2 Hansard 

147. The plaintiffs purport to rely on extracts from Hansard to establish the truth of the facts 

asserted by various Members of the Legislative Assembly.80 Hansard extracts are documents like 

any other, in the sense that their contents are out of court statements which the plaintiffs seek to 

tender for their truth; as such, they are presumptively inadmissible. 

148. The only purpose for which Hansard extracts may be admissible is for the purpose of 

providing some evidence of the intention of the Legislature when the Court is attempting to 

interpret, or determine the purpose of, legislation.81 

2.4.1.4 Limitations of lay witness evidence 

149. As a general rule, lay witnesses are not permitted to give opinion evidence.82 As this 

Court stated in the Day Affidavit Decision: 

[35] It is well established that a witness is to testify about what he or she directly observed 
and not about what he or she thinks their observations mean (2016 BCSC 1390 (B.C. S.C.), at 
para. 22). To do otherwise is to give an opinion about what a particular observation might 
mean. The inference to be drawn from a particular observation is the trier of fact’s 
responsibility, not the witness’. In some cases it can be the subject of expert evidence but not 
lay evidence.83 [emphasis added] 

150. Early in this trial, in the Scope of Physician Evidence Decision, the Court considered the 

                                                 
80 See, e.g., PFA, paras. 1803, 1804, and 2619. 
81 Morgentaler, at para. 31; re Rizzo v. Rizzo Shoes Ltd., [1998] 1 S.C.R. 27, 1998 CarswellOnt 1 at para. 35 (W.L.). 
82 R. v. D. (D.), 2000 SCC 43 at para. 49; Ganges Kangro Properties Ltd. v. Shepard, 2015 BCCA 522 (“Ganges”) at 
paras. 69-70. 
83 Day Affidavit Decision, para. 35; see also, Orfaly Affidavit Decision, at para. 22. 
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admissibility of physician witnesses’ evidence. After adopting Justice Metzger’s summary from 

Seaman v. Crook,84 the Court stated:85 

[22] Turning to a fourth and perhaps final category of evidence here, the evidence may 
include evidence from a doctor, again not certified as an expert, who says a patient is 
experiencing a specific medical condition caused by waiting for a medical procedure. 

[23] In my view that is an issue that is at the heart of this litigation and ultimately for me to 
decide. There can be evidence on that issue that would certainly assist the court, but in my 
view it must be evidence in the form of an expert. To be clear, evidence on that issue or 
similar issues from a doctor testifying without being certified as an expert is not admissible. I 
take examples of this from the will-say statements that include a statement that wait times 
have a significant impact on the health outcomes and quality of life of patients or delayed 
treatment has a negative impact on the overall well-being of patients. Again, these 
conclusions are for the court to make based on admissible evidence including observations by 
physicians, expert reports and evidence from patients. [emphasis added] 

151. Moreover, while the Court recognized that in some instances physicians’ observations of 

their patients are admissible for the fact that the observation was made, the Court went on to note 

that highly generalized evidence of this nature without sufficient particulars cannot be given 

significant weight: 

[19] I also conclude that this type of evidence may be generalized to reflect the experience of 
a doctor over a period of time and experience with a number of patients in the same situation. 
Of course, at a certain point highly generalized evidence without sufficient particulars cannot 
be given significant weight. I have in mind here statements such as patients simply being 
“significantly disabled” or “in significant distress.” A doctor giving this type of evidence is 
subject to cross-examination, including questions about specific patients, and this might 
include details of their treatment. 

152. By way of example, evidence of a physician having observed that a patient appeared 

frustrated or upset or even depressed while waiting for surgery is evidence only that that is what 

the physician observed at the pertinent time. Such evidence is not admissible for: 

a. the truth of whether the patient was in fact feeling that way at the time the 

physician made the observation; 

b. the truth or accuracy of a diagnosis – e.g. that a patient did in fact meet the clinical 

criteria for a particular diagnosis (was in fact suffering from depression);  

c. to prove that all patients with the same underlying medical conditions experience 

the same symptoms while waiting; or 

d. the truth of any causal opinions – e.g. that if the patient was in fact depressed, that 
                                                 
84 Referred to above at para. 141. See also Scope of Physician Evidence Decision, at para. 10. 
85 Scope of Physician Evidence Decision, at paras. 22-23. 
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depression was caused (either in whole or in part) by waiting for medical 

treatment as opposed to a multitude of other factors, including the medical 

condition itself, co-morbidities or was a pre-existing condition. 

2.4.1.4.1 Compendious Statement of Fact Exception Does Not Permit Opinion from 
Lay Physician Witnesses 

153. As noted above, early in this trial the Court held that doctors who are not qualified as 

expert witnesses are not permitted to give opinion evidence about, inter alia, whether wait times 

are medically justified or not, or the medical effects of waiting, i.e. that waiting causes harm.86 

154. The “compendious statement of facts” exception operates as a limited exception to the 

rule against lay witnesses giving opinion evidence. It allows a lay witness to provide opinion 

evidence where they are merely giving a compendious statement of facts that are too subtle and 

too complicated to be narrated separately and distinctly. The exception is limited in that it only 

applies to inferences drawn by non-expert witnesses who have personally observed the facts from 

which their inferences are drawn.87 

155. This Court described the exception as follows in the Day Affidavit Decision: 

The common law has recognized, in narrow circumstances, exceptions to this general rule 
[against opinion evidence]. A witness may say in evidence that he or she thought a car was 
speeding or that a person appeared to be intoxicated, for example. These are exceptions 
because they are not considered matters where scientific, technical, or specialized evidence is 
necessary (sometimes described as “lay opinion evidence”): 2016 BCSC 1390 (B.C. S.C.), at 
para. 22; R. v. Graat, [1982] 2 S.C.R. 819 (S.C.C.).88 

156. However, this Court has also recognized that as this type of evidence approaches the 

central issues in the case, the witness must “stick to the primary facts and refrain from giving 

inferences”.89  

157. As this Court also recognized in the Orfaly Affidavit Decision, evidence that that involves 

specialized and technical expertise rather than the application of common experience is not 

admissible as lay opinion evidence under the “compendious statement of facts” exception:90 

25 The result in American Creek Resources Ltd. is instructive here. There a party sought to 

                                                 
86 Day Affidavit Decision, para. 38. 
87 R. v. Graat, [1982] 2. S.C.R. 819 at 841; Ganges, at para. 76; American Creek Resources Ltd. v Teuton Resources 
Corp., 2013 BCSC 1042. 
88 Day Affidavit Decision, para. 36. 
89 Orfaly Affidavit Decision, at para. 24. 
90 Orfaly Affidavit Decision, at para. 25. 
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use a lay witness to put in evidence about practices and procedures in the mining industry; his 
“impression and conclusions” about exploration programmes undertaken by a party, his 
comparison of assay results with industry standards, and other matters (at para. 6). Justice 
Grauer concluded that this was not admissible as lay opinion evidence because it involved 
specialized and technical expertise rather than the application of common experience (at para. 
18). [emphasis added] 

158. In the result, the compendious statement of fact exception does not apply where the 

opinion in issue is predicated on specialized and technical expertise rather than the application of 

common sense. Physicians’ observations of their patients’ conditions and any causative 

relationship between their symptoms and medical conditions is predicated not on common sense, 

but rather on specialized expertise, and thus does not fall within the exception.  

159. By way of example, while a lay person may be able to testify by way of the exception that 

a person appeared to be in pain, a physician cannot testify that a person appeared to be in pain 

because of a particular medical condition or that pain or any other symptom derives from a 

medical condition. Making the causative link between symptoms (e.g. pain, anxiety, depression, 

reduced mobility) and a medical condition (cancer diagnosis, torn ACL, torn meniscus) 

impermissibly strays into expert opinion evidence. Such evidence cannot be tendered through lay 

witnesses as “observations” of patients under the compendious statement of fact exception to the 

rule against lay opinion evidence. 

160. The plaintiffs ought not to be permitted to rely on inadmissible expert opinion evidence 

from lay physician witnesses by characterizing that evidence as physicians’ “observations” of 

their patients. The following excerpts from the plaintiffs’ direct examination of Dr. Sahjpaul are 

illustrative:91 

Q Well, I was just going to ask you about that. From your observation, from your experience -
- first-hand experience with patients, what effect does pain have on people? 

A Again, there’s many different effects. I think it’s perhaps helpful to break them down into 
the physical, social and emotional spheres. 

Q When you say “physical,” what do you mean by that? 

A So the physical effects of pain is [sic] patients who are in chronic pain, their mobility is 
reduced and they become overall deconditioned if they cannot function, if they can’t exercise, 
if they can’t work, for example. So physically they become deconditioned. The emotional 
effects are clear, at least in my experience, and the literature certainly supports there’s a 
strong causal relationship between chronic pain and the development of depression. There’s a 
relationship with drug addiction, opioid addiction, and there are other social consequences to 

                                                 
91 Transcript Day 22 (13 October 2016) Evidence of Dr. Sahjpaul, p. 10 lines 16-36 [DBT, Tab 16]. 
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somebody who has chronic pain, relationship problems and so forth. [emphasis added] 

And: 

Q Now, I want to talk about epilepsy in particular, but just generally with the patients that you 
have, in your specialty, and again from your own personal observation in dealing with 
patients, are there any harmful effects of waiting for a procedure? 
MR. PENNER: Objection, My Lord. This is outside the scope of what the witness is 
permitted to testify to. 
MR. GALL: Is it, My Lord? It’s from his own observation in dealing with patients. 
THE COURT: Well, then put the question that way. 
MR. GALL: Well, I thought I prefaced it with that, but I will. 
THE COURT: Try a different question. 
MR. GALL: 
Q Dr. Sahjpaul, I just want it from your own observation, your own experience of dealing 
with patients. Are there any harmful effects from waiting for a surgical procedure? 
THE COURT: So the question is what do you observe in your patients while they’re waiting? 
THE WITNESS: Yes. So I observe a number of things that may happen and quite often do. 
So one of the things that I observe is a progression of their neurologic deficits, so as -- 
THE COURT: I guess we should be -- are you talking about generally or at VGH or St. Paul’s 
or Lions Gate, or? 
THE WITNESS: I mean, I’m happy to speak to each of those if you wish. I could -- I was 
going to use as an example my Lions Gate practice where about 70 percent of my practice is 
devoted to spine. So in those patients I observe a progression of their neurologic deficit while 
waiting for surgery. I observe worsening pain, worsening psychosocial situation because of 
the ongoing pain and deficits that they experience, and so those are some of the things that I 
personally observe in my patients. And I base that on repeated assessments of the patients, 
you know. I may see them at time zero and then I’ll see them again in a couple of months or 
even six months later and I reassess them. 

161. As is evident from the above, whether the question is framed directly as eliciting opinion 

evidence on the effects of waiting, or indirectly as asking a physician to provide such opinion 

evidence based on his “observations” of patients, the result is the same: the evidence elicited is in 

substance expert opinion as to medical effects of waiting. As such, this evidence is inadmissible 

through Dr. Sahjpaul or any other lay physician witness and cannot be relied on by the 

plaintiffs.92 

162. The compendious statement of fact exception does not apply in these circumstances. As 

noted above, a trier of fact will fall into error where they rely on inadmissible opinion evidence 

from a lay witness beyond the compendious statement of facts exception.93 

163. Finally and most importantly for present purposes, the Court has specifically held that 

                                                 
92 See e.g. PFA, paras. 1611-1620. 
93 R. v. Mackenzie, 2015 ONCA 93 at paras. 9, 12-13. 
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evidence as to whether: (a) wait times are medically justified; and (b) the medical effects (if any) 

of waiting, cannot be adduced through lay physician witnesses. Rather, this evidence must be 

tendered in accordance with the Rules from properly qualified expert witnesses: 

[14] A second category of evidence that arises here is evidence from a doctor, who is not 
certified as an expert, about his or her experience with waitlists: how long they have been, 
how a patient gets on a waitlist, any care issues that arise while the patient is on the waitlist 
and other related matters. I can see no impediment to the admissibility of evidence from 
doctors about their observations of how waitlists operate. This is part of the everyday 
experience of important actors in the health care system and it can be of value to the court. I 
note this is not opinion evidence about whether waiting times are medically justified or not 
justified. Such opinion evidence must come from a certified expert. 
… 
[22] Turning to a fourth and perhaps final category of evidence here, the evidence may 
include evidence from a doctor, again not certified as an expert, who says a patient is 
experiencing a specific medical condition caused by waiting for a medical procedure. 

[23] In my view that is an issue that is at the heart of this litigation and ultimately for me to 
decide. There can be evidence on that issue that would certainly assist the court, but in my 
view it must be evidence in the form of an expert. To be clear, evidence on that issue or 
similar issues from a doctor testifying without being certified as an expert is not admissible. I 
take examples of this from the will-say statements that include a statement that wait times 
have a significant impact on the health outcomes and quality of life of patients or delayed 
treatment has a negative impact on the overall well-being of patients. Again, these 
conclusions are for the court to make based on admissible evidence including observations by 
physicians, expert reports and evidence from patients.94 [emphasis added] 

2.4.1.5 Expert Evidence: Use and Weight 

164. Expert evidence is an exception to the general rule against opinion evidence. In order to 

be admissible at trial, expert opinion evidence must be tendered in compliance with Part 11 of the 

Rules, namely in the form of an expert report prepared accordance with Rule 11-6.95 

165. Not only must the tendering of expert opinion evidence comply with the Rules, but such 

evidence must also be admissible at common law. The modern legal framework for the 

admissibility of expert evidence was set out by the Supreme Court of Canada in R. v. Mohan,96 

clarified in White Burgess Langille Inman v. Abbott and Haliburton Co.,97 and recently 

summarized in R. v. Bingley.98  

                                                 
94 Scope of Physician Evidence Decision, at paras. 14, 22-23. 
95 Supreme Court Civil Rules, R. 11-7. 
96 R. v. Mohan, [1994] 2 SCR 9 (“Mohan”). 
97 White Burgess Langille Inman v. Abbott and Haliburton Co., 2015 SCC 23 (“White Burgess”). 
98 R. v. Bingley, 2017 SCC 12 (“Bingley”). 
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166. Admitting expert evidence which fails to meet the threshold admissibility requirements 

constitutes an error in law and can lead to a distorted fact-finding process and undermine the 

fairness of the trial.99 

167. Even where expert evidence meets the Mohan requirements, it may nonetheless be 

excluded under the second discretionary gatekeeping step, where the trial judge weighs 

“relevance, reliability and necessity” against the dangers of “consumption of time, prejudice and 

confusion”.100 This framework guards against the dangers of expert evidence and ensures that the 

trier of fact maintains the ability to critically assess the evidence. The trial judge thus acts as the 

gatekeeper to ensure that expert evidence enhances, rather than distorts, the fact-finding 

process.101 The importance of the trial judge’s gatekeeper role cannot be overstated.102 

168. Expert opinion evidence must also be fair, objective, and non-partisan. Opinion evidence 

that fails to meet these requirements is prejudicial to each party’s right to a fair determination of 

the issues, lacks probative value, and is therefore irrelevant, unnecessary and unhelpful.103 

2.4.1.5.1 Gatekeeper Obligation Ongoing: Expert Must Stay Within Proper Scope 

169. An expert must stay within the proper bounds of their expertise, and the content of the 

evidence itself must properly be the subject of expert evidence.104 Where the expert evidence 

strays beyond its proper scope, it is imperative that the trial judge not assign any weight to the 

inadmissible parts.105 

170. Trial judges must therefore be vigilant in monitoring and enforcing the proper scope of 

expert evidence throughout an expert’s testimony, including in their report. It is not sufficient for 

a trial judge to simply consider the Mohan criteria at the outset of the expert’s testimony and 

make an initial ruling as to admissibility. Rather, the trial judge must ensure throughout the 

expert’s testimony that his or her evidence remains within the proper boundaries of expert 

evidence.106  

                                                 
99 J.P. v. British Columbia (Children and Family Development), 2017 BCCA 308 (“J.P.”) at para. 237. 
100 Bingley, para. 50; White Burgess, supra, para. 24. 
101 Bingley, para. 13. 
102 J.P., para. 154. 
103 J.P., para. 150. 
104 R. v. Sekhon, 2014 SCC 15 (“Sekhon”) at para. 47.  
105 Sekhon, at para. 48. 
106 Sekhon, at para. 46; R. v. Abbey, 2009 ONCA 624 at para. 62. 
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171. In this regard, the trier of fact exercises their important gatekeeper role not only when 

considering the admissibility of expert opinion evidence, but also when weighing that 

evidence.107  

172. Finally, even if opinion evidence properly falls within the scope of an expert’s 

qualifications, the Court can and ought to give limited weight to that opinion evidence if the 

expert is not disinterested, demonstrates bias, or was improperly instructed.108  

173. An expert’s independence, impartiality and objectivity are not always insurmountable 

barriers to the admissibility of their testimony, but where such evidence is admitted, these factors 

generally impact the probative value of the expert’s opinion.109 

2.4.1.5.2 Common Book Documents not Admissible for Truth of Opinions 

174. Moreover, and despite repeated attempts by the plaintiffs to rely on them,110 statements of 

opinion contained in Common Book documents are inadmissible. This applies to all Common 

Book documents and arises by operation of s. 3(d) of the Document Agreement: 

(d) no statement or record of opinion of any kind or form contained in a Document is 
admissible as evidence of the truth of the opinion unless, by law or the rules of evidence or 
procedure, it is admissible as such and all legal and other conditions to and requirements for 
its admissibility as such have been met;111  

175. The effect of this clause is that unless an opinion contained in a document in the Common 

Book also meets the Mohan criteria and is contained in an expert report properly tendered in 

accordance with Part 11 of the Rules, that opinion is not admissible.  

176. The Court recognized this in the Documents in Possession Reasons,112 as follows: 

[44] Section 3 further weakens the overall effect of the Document Agreement. While a 
document in the Book of Documents can be entered at trial as an exhibit, its inclusion in the 
Common Book is not an admission of any facts contained in the document. Further, any party 
may make submissions about the relevance, accuracy, proper use and weight of any document 

                                                 
107 Bruff-Murphy v. Gunawardena, 2017 ONCA 502 (“Bruff-Murphy”) at paras. 63, 65; leave to appeal refused, 
[2017] S.C.C.A. No. 343; R. v. Violette, 2009 BCSC 168 at para. 13. 
108 Bruff-Murphy, at para. 72; Pentalift Equipment Corporation v. 1371787 Ontario Inc., 2019 ONSC 4804 at paras. 
87-88, 91, 100; United City Properties Ltd. v. Tong, 2010 BCSC 111 at para. 51. 
109 Mouvement laïque québécois v. Saguenay (City), 2015 SCC 16 at para. 106. 
110 See e.g. PFA, FN 724 and subsequent references to Exhibit 431 as but one example of instances where the 
plaintiffs attempt to rely on Common Book documents for the truth of opinions contained therein. Further instances 
can be found, for example, in the footnotes following paragraphs 481, 929, 1056, 1130, 1548, 1594-1595, 1760, 
1788, 1796, and 1801 of the PFA. 
111 Exhibit 1, Document Agreement, s. 3(d) [DBE, Tab 1]. 
112 Documents in Possession Decision, para. 44. 
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in the book and no statement of opinion in any document is evidence of its truth. [emphasis 
added] 

177. Thus no statement of opinion contained in Common Book documents, even those 

admitted for the prima facie truth of their contents, is admissible. 

2.4.1.6 Exhibits for Identification 

178. The plaintiffs have repeatedly cited lettered exhibits – i.e., documents that were entered for 

identification only – as support for their assertions of fact. 

179. Documents that have only been entered for identification purposes, rather than as full 

exhibits, are not evidence, and cannot be relied on as such. This was explained by Provenzano 

Co. Ct. J. in R. v. Penner:113 

[24] In passing I think I ought to observe what appears to me to be some misapprehension of 
the practice of marking documents, papers, object and other things “for identification” during 
a trial. If a document, say for example, is offered through a witness and duly proved by that 
witness, it may be marked as an “exhibit” in the trial and is usually given a letter or number in 
order to identify it on the record of the proceedings. It then becomes evidence in the trial in 
the same manner as viva voce evidence and it is subject to all the tests and examinations as to 
weight and credibility as other evidence. However, it may be that the document cannot be 
proved by that witness but is nevertheless required for purposes of that witness’ testimony 
and it can be properly proved by a later witness. In those circumstances, the proper practice is 
to mark that document at that time for “identification”. The proper method is to mark it with a 
letter and the word identification, for example, “A for identification”, and not “Exhibit A for 
identification” because the word “Exhibit” has always enjoyed the designation of something 
that has been produced and proved in Court as evidence. After that document has been 
properly proved by that other witness, the document is then marked as an exhibit and it 
becomes evidence in the trial. While that document is only marked for identification, it is not 
evidence in the trial and if it is not properly proved, it remains for identification only. If, at the 
conclusion of the trial, the document is still not an exhibit, it would not be considered by the 
Court in making its adjudication. In jury trials, juries are instructed when deliberating to 
consider all the evidence including the exhibits. They are not, however, permitted to see or 
have to consider in their deliberations any document or other thing that has only been marked 
for identification and not made an exhibit during the trial. This distinction between exhibits in 
the trial and items marked for identification during a trial ought not to be allowed to 
disappear. 

180. The applicable principles have also been explained as follows:114 

Where the relevance or proper identification of an exhibit remains in issue after it has been 

                                                 
113 R. v. Penner, [1984] B.C.W.L.D. 2203, [1984] B.C.J. No. 508 (Co. Ct.), para. 24. See also R. v. P. (S.J.), 2001 
BCCA 536 at paras. 15-16 (“Counsel did not tender either of the statements as exhibits in the trial. The trial judge 
erred in stating that both statements were ‘marked as exhibits in these proceedings’”.) 
114 B.A. MacFarlane, R.J. Frater, & C. Michaelson, Drug Offences in Canada, 4th Ed., §21.180. 
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tendered, it should generally be marked as an exhibit “for identification only”. The purpose of 
this procedure, as suggested by Lamont J. in Richardson v. Ramsay (1912), 2 D.L.R. 686, 1 
W.W.R. 1070, 5 Sask. L.R. 110, 20 W.L.R. 566, 1912 CarswellSask 162 (Sask. C.A.), at p. 
1072 [W.W.R.], is to put the identification of the item beyond dispute when it is subsequently 
tendered in evidence. Until such time as the proper foundation is laid by the Crown and the 
article is marked as an exhibit in the cause, it is regarded in law as never having been received 
in evidence: R. v. Donald (1958), 121 C.C.C. 304, 28 C.R. 206, 41 M.P.R. 127, 1958 
CarswellNB 4 (N.B.C.A.), at p. 307; Richardson v. Ramsay, above; but see R. v. Chow 
(1930), 53 C.C.C. 247, [1930] 2 W.W.R. 389, 42 B.C.R. 365, [1930] B.C.J. No. 32, 1930 
CarswellBC 65 (B.C.C.A.). 

181. Thus exhibits that have only been marked for identification (lettered exhibits) are not 

evidence, and cannot be relied on for any purposes. 

2.4.2 Plaintiffs’ Impermissible Use of Evidence and Reliance on Non-Plaintiff Patients 

182. A full elucidation of each instance in which the plaintiffs’ treatment of the evidence and 

reliance on non-plaintiff patients to prove their case is problematic is beyond the scope of this 

argument, however the following are illustrative: 

a. opinion evidence adduced through lay physician witnesses; 

b. expert opinion evidence on medical effects of waiting masquerading as physicians’ 

“observations” of their patients; and 

c. highly generalized evidence given without sufficient – or in many cases any – 

particulars, which this court has recognized cannot be given much, if any, weight.115 

183. The fundamental problems with the plaintiffs’ approach to the evidence are exemplified 

by examination of the assertions made in section “VIII. Harms of Waiting for Diagnosis and 

Treatment by Specialists, C. Harms by Specialty”.  

184. In no instance – whether in respect of the Patient Plaintiffs or the various patient 

witnesses who testified – did the plaintiffs adduce admissible evidence that waiting for medical 

treatment caused harm over and above that which patients were already suffering as a result of 

their respective medical conditions. In this regard, and despite the Court’s ruling that evidence 

regarding the medical effects of waiting must be adduced through a properly qualified expert, the 

plaintiffs rely entirely on lay evidence of patients, lay evidence of physicians not qualified to 

provide expert opinion evidence in this trial, and statements contained in medical records that are 

not admissible for the truth of their contents (i.e. patients’ self-reported statements or the truth of 
                                                 
115 Scope of Physician Evidence Decision, at para. 19. 
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a diagnosis as opposed to the fact that it was made).  

185. Likely given their failure to prove that any of the Patient Plaintiffs suffered harm as a 

result of waiting caused by the Impugned Provisions, the plaintiffs fail to anchor their closing 

argument in the pleadings in any way. Instead of addressing how the evidence adduced at trial 

proves the material facts pleaded in respect of the Patient Plaintiffs, the plaintiffs instead 

effectively attempt to put the entirely healthcare system on trial, taking issue with broad 

categories of disease and asking the Court to make findings of fact and make causative links 

between the Impugned Provisions, waiting for surgery, and harm caused by waiting, based on 

statistics and the self-interested testimony of physicians who stand to gain significantly from a 

two-tiered health care system.  

186. The Court should be very cautious, and ensure that it conducts a careful review of the 

plaintiffs’ evidence and its admissibility for the purpose now asserted, as the evidence before the 

Court of both the Patient Plaintiff and patient witnesses’ experiences demonstrates that the 

analysis is not as straightforward as the plaintiffs suggest. Assertions of harm caused by waiting 

cannot be proven at a highly generalized level, and the plaintiffs have not proven their claim as 

pleaded.  

2.4.2.1 Monica Forster – Gallbladder Surgery 

187. The plaintiffs’ submissions regarding gallbladder surgery and Monica Forster’s 

circumstances are illustrative. In this section of their argument, the plaintiffs ask the Court to 

accept that waiting caused harm to Monica Forster based on: 

a. evidence of a lay physician witness (Dr. Lauzon) to establish medical effects of 

waiting (that patients waiting for gallbladder surgery develop cholecystitis), contrary 

to the Court’s earlier ruling that medical effects of waiting must be established by 

expert evidence;116  

b. highly generalized evidence (that waiting for gall bladder surgery worsens the disease 

and increases the risk of complications requiring urgent medical attention) from an 

expert (Dr. Matheson) that falls outside the scope of his qualifications (he is a sports 

medicine doctor, not a surgeon, has no surgical experience, is not a gastroenterologist, 

                                                 
116 PFA, para. 926; Scope of Physician Evidence Decision. 
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is not a general surgeon, has no training or clinical practice in gastroenterology or 

general surgery, has never performed a gallbladder surgery, and has not practiced as 

an emergency physician since 1986)117;118  

c. expert opinions contained in a study appended to Dr. Matheson’s expert report that 

were not adopted by him (nor could it be given his lack of relevant expertise), 

contrary to the Court’s earlier ruling;119 

d. anecdotal hearsay evidence pertaining to unidentified patients contained in the expert 

report of Dr. Vertesi of a similar nature to evidence that was criticized by the Court in 

a prior ruling;120 

e. opinion evidence elicited from Dr. Vertesi in his capacity as lay witness, which 

opinions are not contained in his expert report and are therefore inadmissible;121  

f. pure and unsubstantiated speculation that Ms. Forster “was likely diagnosed” with 

biliary colic and “would likely have been” categorized as Priority 4 in the absence of 

any evidence to support this speculation;122 

g. hearsay evidence adduced for the truth of its contents to establish wait times (“Dr. 

Meneghetti told Ms. Forster … that the wait time for surgery would be about a year, 

due to his limited operating room time in the public system”);123  

h. clinical records tendered through a lay patient witness to establish: 

i. the truth of Ms. Forster’s diagnosis (“Ms. Forster was … diagnosed with a 

distended and septic gallbladder”);124 and  

ii. medical effects of waiting (“an infection from her septic [gall]bladder entered 

                                                 
117 Transcript Day 90 (18 April 2018), Evidence of Dr. Matheson, p. 30 lines 29-37; p. 33 lines 33-38; p. 37 line 47 
– p. 38 line 30 [DBT, Tab 58]. 
118 PFA, para. 927. The same applies with respect to the plaintiffs’ reliance on opinion evidence from Dr. Bohm 
which falls outside the scope of his qualifications in this action. The assertion in para. 930 falls outside Dr. Bohm’s 
expertise as an orthopaedic surgeon (Transcript Day 153 (10 May 2019), Evidence of Dr. Bohm, p. 30, lines 14-15 
[DBT, Tab 93]), as do the assertions in para. 931 pertaining to emergency conditions (the reference to Dr. Lauzon 
appears to be in error). When dealing with this issue Dr. Bohm testified that he is not a general surgeon and could not 
speak to the article put to him in cross-examination (Transcript Day 153 (10 May 2019), Evidence of Dr. Bohm, p. 
31, lines 14-18 [DBT, Tab 93]). 
119 PFA, para. 928; Cambie Surgeries Corporation v. British Columbia (Medical Services Commission), 2016 BCSC 
1739 (“Admissibility of Expert Documents Decision”). 
120 PFA, para. 936; Wing Expert Report Amendment Decision, at paras. 11-12. 
121 PFA, para. 938; Supreme Court Civil Rules, Rule 11-7(1). 
122 PFA, paras. 941, 951.  
123 PFA, para. 949. 
124 PFA, paras. 957; 
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her bloodstream, which caused [her] kidneys to fail and nearly resulted in her 

death”).125 

188. Notably, the plaintiffs ask the Court to make these findings of fact contrary to well-

established jurisprudence and in the absence of any of Ms. Forster’s treating physicians 

testifying, either as expert witnesses or at all.126 

189. Based on the above evidence – none of which is admissible for the purposes for which the 

plaintiffs now proffer it – they ask the Court to make the findings of fact set out in para. 961 of 

their argument, namely that “The delay in receiving scheduled surgery resulted in Ms. Forster’s 

condition deteriorating to the point of septic shock and near fatal complications, which 

necessitated much more extensive and complex medical interventions and put Ms. Forster at risk 

of irreversible harm and death.”  

190. These findings are simply not available on the admissible evidence before the Court. 

There is no admissible expert evidence to prove either the truth of any of Ms. Forster’s diagnoses, 

or more importantly, that the complications she experienced were caused by a delay in her 

scheduled gallbladder surgery.  

191. Moreover, and even if the medical evidence tendered were admissible for the truth of the 

diagnoses contained therein (which it is not), the plaintiffs overlook the fact that shortly before 

she allegedly contracted strep throat in late October 2016, Ms. Forster testified that she was only 

experiencing symptoms “periodically” and had not experienced “any new or worsening 

symptoms over the past year”.127 Indeed. Ms. Forster was offered a surgery date of 7 November 

2016, which she turned down, and then wrote to Dr. Meneghetti’s office asking to be taken off 

the wait list.128  

192. In these circumstances, particularly given the intervening strep throat diagnosis and the 

absence of any expert evidence, the evidence is simply not sufficiently clear, convincing, or 

cogent for the Court to find that the alleged delay in Ms. Forster having her gallbladder surgery 

caused the medical complications she experienced in October 2016.  

                                                 
125 PFA, paras. 958;  
126 See above at Section 2.4.1.3.1. 
127 Exhibit 310, Affidavit of Ms. Forster, para. 26 [DBE, Tab 86]. 
128 Exhibit 310, Affidavit of Ms. Forster, paras. 23-26 [DBE, Tab 86]. 
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2.4.2.2 Barbara Collin – Post-Cancer Breast Reconstruction 

193. Barbara Collin’s circumstances are similarly illustrative of the plaintiffs’ problematic 

approach to the evidence as a whole, and specifically their consistent and persistent failure to 

accurately or fairly present the evidence in their closing argument. By way of example: 

a. at para. 1015 the plaintiffs ask the Court to find that Ms. Collin could not have her 

final surgery until after February 2010 because of “surgical backlogs”. This is 

misleading as the plaintiffs fail to acknowledge Ms. Collin’s evidence to the effect 

that she understood the delay was at least in part due to special circumstances, namely 

the Vancouver 2010 Olympics;129  

b. the plaintiffs claim at paras. 1016 and 1027 that Ms. Collin suffered chronic pain. 

There is no admissible evidence in support of this assertion; it is based solely on Ms. 

Collin’s lay evidence, and as she conceded in cross-examination, at no point was she 

ever diagnosed with chronic pain;130 

c. the plaintiffs assert at paras. 1011 and 1017 that Ms. Collin was eager to get back to 

work while waiting to have the tissue expanders removed, but unable to do so. This is 

not a fair representation of her evidence: at no time was she told by any of her treating 

physicians that she was physically or psychologically unfit or unable to go back to 

work;131 and 

d. in paras. 1016 and 1020, the plaintiffs ask the Court to find that Ms. Collin suffered 

emotionally while she was waiting to have the tissue expanders removed, and 

experienced anger and depression as a result of having to wait for her final surgery. 

Yet in doing so, they ignore Ms. Collin’s evidence that she had a history of chronic 

depression and anxiety that pre-dated her cancer diagnosis and was something she 

dealt with irrespective of that diagnosis (or the wait for her final surgery).132 

194. The plaintiffs’ characterization of Ms. Collin’s evidence and the findings of fact they ask 

the Court to make based on that evidence are also highly problematic in that they ignore the 

                                                 
129 Transcript Day 54 (17 January 2017), Evidence of Barbara Collin, p. 23, line 44 – p. 24, line 16 [DBT, Tab 41]. 
130 Transcript Day 54 (17 January 2017), Evidence of Barbara Collin, p. 26, lines 12-34, 43-46 [DBT, Tab 41]. 
131 Transcript Day 54 (17 January 2017), Evidence of Barbara Collin, p. 33, lines 24-36 [DBT, Tab 41].  
132 Transcript Day 54 (17 January 2017), Evidence of Barbara Collin, p. 31, lines 24-43; p. 35, lines 25-28 [DBT, 
Tab 41]. 
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frailties inherent in her evidence. Ms. Collin had poor recollection,133 difficulty with 

dates/timeframes, and demonstrated a tendency to conflate difficulties she experienced on 

account of her cancer diagnosis and treatment (double mastectomy and chemotherapy), with 

those experienced while waiting for her final reconstructive surgery (having her tissue expanders 

removed). In this regard: 

a. in para. 1021, the plaintiffs ask this Court to find that Ms. Collin’s “husband had to 

cash in an RRSP during this period while she was waiting for surgery so her family 

could meet its financial commitments”. This is a patently misleading representation of 

the evidence. On cross-examination, Ms. Collin conceded that the RRSPs were cashed 

when she was dealing with the initial cancer treatment and before she was ready for 

her final surgery;134  

b. similarly, at para. 1020, the plaintiffs ask the Court to find that because of the 

discomfort caused by the tissue expanders, Ms. Collin “could not do the activities she 

enjoyed … such as participating at her son’s high school events”. This is also not true. 

Ms. Collin conceded on cross-examination that her inability to participate was 

because of her cancer diagnosis and treatment in 2009, not on account of waiting for 

her final surgery in 2010;135 and 

c. Ms. Collin initially testified that she was taking certain medications for chronic pain 

while she waited for her final surgery, but when confronted with her medical records, 

was forced to concede that she was not in fact prescribed any painkillers during that 

time period (January to April 2010). 136 

195. The plaintiffs also rely on Ms. Collin’s circumstances as an example of how the “option 

of having her surgery done privately” and “the assistance of her disability insurer in agreeing to 

fund” allowed her to end the alleged (but unproven) physical and emotional suffering she is said 

                                                 
133 By way of example, Ms. Collin initially testified that in March 2010 she called Dr. Van Laeken’s office and was 
told to call back in three months, but when confronted with her October 2012 affidavit in which she said she was told 
on that call that she could be booked for surgery as early as June 2012, she conceded that her “mind was shaper 
then”: Plaintiffs’ Argument, para. 1018; Transcript Day 54 (17 January 2017), Evidence of Barbara Collin, p. 24, 
line 31 – p. 25, line 46 [DBT, Tab 41]. 
134 Transcript Day 54 (17 January 2017), Evidence of Barbara Collin, p. 32 line 37 – p. 33 line 7 [DBT, Tab 41]. 
135 Transcript Day 54 (17 January 2017), Evidence of Barbara Collin, p. 14 lines 4-8 (evidence on direct) compared 
to p. 17, line 4 – p. 18, line 25 (evidence on cross) [DBT, Tab 41]. 
136 Transcript Day 54 (17 January 2017), Evidence of Barbara Collin, p. 26, line 43 – p. 27, line 8; p. 29, lines 3 – 
12; p. 30, lines 3-22 [DBT, Tab 41]. 
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to have endured while waiting for her final surgery. In response, the defendant notes that the 

alleged suffering was because of her illness (cancer diagnosis and treatment), not waiting for the 

final reconstructive surgery. More importantly however, the plaintiffs ignore the significant 

frustration Ms. Collin endured in her dealings with her insurer and her agreement that she was 

thankful not to have had to deal with the insurer to obtain the surgeries and chemotherapy she 

needed to combat her breast cancer.137  

196. More importantly, the plaintiffs focus on a relatively short period of time (January 2010 

to April 2010) while Ms. Collin was waiting for the final step of reconstructive surgery, but 

ignore her evidence that after being diagnosed with breast cancer, she was able to access 

treatment “quite quickly” and does not take issue with any of the multiple surgical procedures, 

adjuvant chemotherapy, or treatment through the BC Cancer Agency that she received.138 

197. In the result, the findings the plaintiffs ask the Court to make about Ms. Collin are not 

available on, or are contrary to, the evidence before the Court. Further, and even if the plaintiffs 

could make out their claim by establishing harm caused by waiting to a non-plaintiff patient 

(which they cannot), there is simply no admissible evidence establishing that: (a) Ms. Collin’s 

wait to have her final surgery removing the tissue expanders was caused by the Impugned 

Provisions; or (b) she suffered any harm because of waiting, as opposed to from her cancer 

diagnosis and the treatment she received in response. 

2.4.2.3 Grant Pearson – Bariatric Surgery 

198. The plaintiffs also ask the Court to find that the Province is unable to provide timely 

access to bariatric surgery and that as a result patients suffer a “substantially increased incidence 

and experience of diabetes, sleep apnea, hypertension, poorer quality of life, and decreased life 

expectancy” and “increased risk of developing life-threatening complications of these co-

morbidities” while they wait for surgery (at para. 1135). It is not open to the Court to make the 

findings sought in the complete absence of any material facts pleaded putting bariatric surgery in 

issue in this action; and any admissible evidence that would permit the Court to make the findings 

the plaintiffs seek.  

                                                 
137 Transcript Day 54 (17 January 2017), Evidence of Barbara Collin, p. 35, lines 6-25; p. 35, line 47 – p. 36, line 
30; p. 37 lines 8-36 [DBT, Tab 41]. 
138 Transcript Day 54 (17 January 2017), Evidence of Barbara Collin, p. 16, line 25 – p. 17, line 3 [DBT, Tab 41]. 
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199. First, none of the evidence cited by the plaintiffs in FN 723 to 744 is admissible for the 

truth of the contents of the Exhibits referred to therein.  

200. Second, the plaintiffs proffer Grant Pearson (a non-plaintiff patient witness) as 

demonstrative of the experience of patients waiting for bariatric surgery and alleged harms 

resulting from “excessive” wait times for this surgery. Once again, there is no admissible 

evidence in the record that would permit the Court to conclude that Mr. Pearson specifically, or 

bariatric surgery patients generally, suffered harm as a result of waiting. 

201. As was the case with Ms. Forster, none of Mr. Pearson’s treating physicians testified, and 

thus the Court is asked to making findings of harm caused by waiting based on Mr. Pearson’s lay 

evidence and medical records (the latter of which are of course not admissible for the truth of any 

diagnoses or opinions contained therein), and in the absence of any expert evidence establishing 

the alleged medical effects of waiting. 

202. What is clear is that Mr. Pearson had and continues to have a lifelong struggle with 

obesity and multiple other pre-existing medical conditions (Crohn’s disease, type 2 diabetes, 

sleep apnea, gallstones, anal fistula, xiphoid excision, and shoulder surgery), all of which 

predated and none of which were on the evidence exacerbated during the time he was waiting for 

bariatric surgery.139 Tellingly, the plaintiffs fail to acknowledge that Mr. Pearson is exactly the 

type of person who, because of his significant co-morbidities and pre-existing conditions, is 

likely to be disadvantaged in a two-tier system on account of being unable to obtain affordable, or 

any, PHI.140 

203. Despite the complete lack of admissible evidence that Mr. Pearson suffered harm caused 

by waiting, the plaintiffs ask the Court to find that “Mr. Pearson experienced significant pain and 

psychological harm as his health issues were compounded by the fact that he had to wait so long 

for his surgery” (at para. 1154). The plaintiffs cite no evidence in support of this assertion, nor 

can they, as there is none in the record.  

204. The plaintiffs also ask the Court to find that Mr. Pearson’s surgery was “being held off 

because of long wait times”, but in doing so, do not address the other factors that caused or 

contributed to his wait, namely that: 
                                                 
139 Transcript Day 56 (19 January 2017), Evidence of Grant Pearson, p. 3, line 31 – p. 10; p. 12 lines 3-9; p. 12 line 
46 – p. 13 line 13; p. 33 line 42 – p. 34 line 13; p. 35 line 12 – p. 36 lines 10 [DBT, Tab 42]. 
140 As described, for example, in Section 3.7.1.10.4 below describing the evidence of Prof. Hsiao. 
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a. Mr. Pearson understood that before he could have the surgery, he would have to 

embark on a pre-surgical weight loss plan, modify his diet, and demonstrate 

commitment to exercise,141 and engage in a long-term behavioural modification plan 

to show that he was committed to lifelong weight loss;142  

b. Mr. Pearson reported to his dietitian in July 2009 that he was not engaging in regular 

exercise;143 

c. in December 2009, his weight was back up to 318 pounds and Dr. Amson told him 

that he needed to continue exercising and eating appropriately;144  

d. from December 2009 to September 2011, his weight continued to increase to 329 

pounds;145 and 

e. in March 2012, he acknowledged at an appointment with Dr. Amson that he had not 

been as diligent as he should have been over the preceding six months in modifying 

his lifestyle.146 

205. It is open to the Court to conclude based on this evidence that Mr. Pearson’s surgery was 

not scheduled earlier than July 2013 not because of long wait times, but rather because he was 

not ready for surgery. Mr. Pearson had not been diligent in complying with his pre-surgical 

weight loss plan, modifying his diet, or demonstrating a commitment to exercise, but instead had 

continued in his poor eating habits and continued to gain weight.  

206. In effect, the plaintiffs ask the Court to find that Mr. Pearson waited over four years for 

his surgery (at para. 1167), in the absence of any evidence as to when he was actually ready for 

surgery (as opposed to having simply been put on the waitlist). Notably, the plaintiffs did not call 

Dr. Amson to testify to when he determined that Mr. Pearson was in fact medically ready to have 

bariatric surgery.  

207. Mr. Pearson’s circumstances are also illustrative of another fundamental problem with the 

plaintiffs’ argument: conflating harm caused by a patient’s medical condition that continues 

while they wait for treatment, with some form of additional harm that has been shown to have 
                                                 
141 Transcript Day 56 (19 January 2017), Evidence of Grant Pearson, p. 40, lines 32-36; p. 41, lines 30-35 [DBT, 
Tab 42]. 
142 Transcript Day 56 (19 January 2017), Evidence of Grant Pearson, p. 40, lines 39-44 [DBT, Tab 42]. 
143 Transcript Day 56 (19 January 2017), Evidence of Grant Pearson, p. 42, lines 7-25 [DBT, Tab 42]. 
144 Transcript Day 56 (19 January 2017), Evidence of Grant Pearson, p. 42, line 26 – p. 43, line 15 [DBT, Tab 42]. 
145 Transcript Day 56 (19 January 2017), Evidence of Grant Pearson, p. 43, line 42 – p. 44, line 32 [DBT, Tab 42]. 
146 Transcript Day 56 (19 January 2017), Evidence of Grant Pearson, p. 44, lines 41-45 [DBT, Tab 42]. 
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been caused not by the underlying medical condition, but by the passage of time while a patient 

waits for treatment. The fact that receiving medical treatment may alleviate or cure a patient’s 

symptoms from an underlying medical condition, is not synonymous with a finding that waiting 

for that treatment (whether days, weeks, months or years) caused those symptoms or any other 

form of harm. Assertions that are illustrative of this point include: 

a. at para. 1157, the plaintiffs assert that Mr. Pearson was drug dependent while waiting 

for surgery because of his diabetes and then ask the Court to find that the gastric 

bypass surgery cured his diabetes. Leaving aside the fact that expert evidence is 

required for the Court to make this finding (and there is none), these are symptoms of 

the underlying illness (obesity, diabetes) and results of medical treatment (gastric 

bypass surgery), not harm caused by waiting for that surgery; 

b. at para. 1169, the plaintiffs ask the Court to find that Mr. Pearson’s health improved 

dramatically following his surgery, yet they cite no evidence in support (because there 

is no admissible expert opinion evidence on this point). Whether or not this is accurate 

has no bearing on the question of whether Mr. Pearson suffered harm as a result of 

waiting (as opposed to simply enduring the symptoms of his underlying illnesses 

while waiting); and 

c. at para. 1171, the plaintiffs ask the Court to accept that because he waited more than 

26 weeks,147 Mr. Pearson “…suffered significant medical and health problems, and 

exacerbation of those health problems, as well as reduced life expectancy and quality 

of life for over four years…” but do not cite any evidence in support of this assertion. 

Indeed, expert opinion evidence would be required to support such a conclusion and 

there is no evidence before the Court at all (let alone admissible opinion evidence) 

that any of the symptoms Mr. Pearson experienced were caused not by his various 

medical conditions which he had endured throughout his life, but rather by waiting. 

208. In the result, the findings that the plaintiffs ask this Court to make in respect of Mr. 

Pearson and bariatric surgery are not available on the evidence before the Court. Notably, the 

                                                 
147 Notably, there is no evidence as to when Dr. Amson determined that Mr. Pearson was in fact ready for surgery 
and so it cannot be definitively said that he waited longer than 26 weeks. The best available evidence is that Mr. 
Pearson saw Dr. Amson in May 2013, and shortly after that visit was given a July 2013 surgery date: Transcript 
Day 56 (19 January 2017), Evidence of Grant Pearson, p. 27, lines 16-47 [DBT, Tab 42]. 
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plaintiffs place significant reliance on matters of medical opinion contained in Common Book 

documents, contrary to s. 3(d) of the Document Agreement, which plainly states that opinions 

contained in Common Book documents are not admissible as evidence of the truth of the opinion 

unless admissible under the rules of evidence or procedure and all legal conditions and 

requirements for admissibility have been met.148  

209. Further, and even if the plaintiffs could make out their claim by establishing harm caused 

by waiting to a non-plaintiff patient (which they cannot), there is simply no admissible evidence 

establishing that Mr. Pearson suffered any harm as a result of waiting, rather than the ongoing 

symptoms of his lifelong struggle with obesity and associated complications or co-morbidities.  

2.4.2.4 Michelle Graham – Sinus Surgery  

210. The plaintiffs’ reliance on Michelle Graham’s circumstances is equally problematic from 

an evidentiary perspective. The plaintiffs assert that Ms. Graham was “suffering greatly” and that 

had the Impugned Provisions been enforced “her suffering would have continued for many more 

months, and perhaps years” (at para. 795). Once again, the plaintiffs conflate Ms. Graham’s 

ongoing symptoms from her underlying condition (sinusitis) with alleged additional harm caused 

by waiting. As noted above, a finding that prolonged suffering from a medical condition amounts 

to a breach of s. 7 is tantamount to finding a positive right to healthcare on demand. 

211. Moreover, and once again, there is no admissible expert evidence on which the Court 

could base a finding that Ms. Graham suffered some form of harm separate and apart from her 

pre-existing sinusitis symptoms caused by waiting. The only evidence is that of Ms. Graham and 

Dr. Javer, both of whom testified as lay witnesses. By way of example, Dr. Javer’s testimony 

explaining Ms. Graham’s Lund-Mackay score as reflecting the highest possible amount of 

disease in her sinuses149 is clearly expert opinion evidence based on specialized expertise that is 

not admissible as a physician “observation” under the compendious statement of fact exception to 

the rule against lay opinion evidence.  
                                                 
148 See for example, footnote 725 where the plaintiffs rely on Exhibit 431 (“Recommendations for a Provincial 
Bariatric Surgery Strategy in British Columbia, 2011”) to establish negative health effects of obesity. This document 
is relied on in support of the expert opinion evidence in footnotes 728 (substantial benefits of bariatric surgery to 
patients’ quality of life) and 728 (positive effects of bariatric surgery). See also footnote 726 where the plaintiffs rely 
on Exhibit 12A (“Health Operations Committee Briefing Document, p. 329 and 508) to establish that “bariatric 
surgery has been demonstrated on the evidence to be the most effective treatment for morbid obesity” [DBE, Tab 
12]. 
149 Transcript Day 105 (3 July 2018), Evidence of Dr. Javer, p. 22, line 46 – p. 23, line 28 [DBT, Tab 64]. 
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212. More importantly, however, Ms. Graham never waited in the public system for sinus 

surgery from Dr. Javer. She heard about Dr. Javer from a friend and saw him privately through 

False Creek for both her initial consultation and subsequent surgery.150 The plaintiffs’ estimates 

as to how long Ms. Graham would have waited to see Dr. Javer in the public system are 

speculative at best. Even Dr. Javer’s own evidence on this point is not consistent: in his February 

2018 affidavit Dr. Javer speculated that Ms. Graham would have waited “four to five months” for 

a consultation with him in the public system, but later increased his estimate to six months in his 

oral testimony, despite also saying she would have been a priority 2 and should have had her 

surgery within a month.151  

213. Of even greater concern, however, is the fact that Dr. Javer appears to have overstated his 

public wait time to Ms. Graham when she saw him in consultation at False Creek, presumably in 

an effort to incentivize her to pay to have her surgery done privately at False Creek, where he is 

paid “significantly more” than in the public system.152 Specifically, in his February 2018 affidavit 

Dr. Javer estimated that Ms. Graham would have waited “two years and likely longer” for 

surgery, yet Ms. Graham swore in her affidavit that when she saw him in consultation at False 

Creek, he told her his public waitlist was “likely around three or four years”.153  

214. Ms. Graham’s circumstances are thus not illustrative of a failure on the part of the public 

system. Notably, Ms. Graham received substantial treatment in the public system for her sinus 

condition without complaint prior to seeing Dr. Javer privately, including from her family 

physicians (Drs. Belgraver, McFarland, Lehman, Spithoff and Ryan), from a respirologist 

through the Pacific Lung Health Centre (Dr. Van Eeden), ENT care from Dr. Woodham and Dr. 

Miller, and an allergist (Dr. Rafi-Zadeh).154  

215. Ms. Graham’s circumstances do, however, illustrate two key detrimental impacts of a 

two-tiered system, namely how it: 

a. allows queue jumping and preferential access to healthcare for patients with the 

                                                 
150 Exhibit 296, Affidavit #1 of Michelle Graham, paras. 44-51, 63-64 [SEALED] [DBE, Tab 77]. 
151 Exhibit 299, Affidavit #1 of Dr. Javer, para. 177 [DBE, Tab 78]; Transcript Day 105 (3 July 2018), Evidence of 
Dr. Javer, p. 37, lines 28-36; p. 46, lines 6-12 [DBT, Tab 64].  
152 Transcript Day 105 (3 July 2018), Evidence of Dr. Javer, p. 26, line 45 – p. 27, line 1 [DBT, Tab 64]. 
153 Exhibit 299, Affidavit #1 of Dr. Javer, para. 177 [DBE, Tab 78]; Exhibit 296, Affidavit #1 of Michelle Graham, 
para. 61 [SEALED] [DBE, Tab 77]. 
154 Exhibit 296, Affidavit #1 of Michelle Graham, paras. 16-34 [SEALED] [DBE, Tab 77].  
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means to afford private consultation and surgery; and  

b. provides the opportunity for physicians take advantage of vulnerable patients and 

then use the public system to subsidize their private work.  

216. With respect to the latter point, despite Ms. Graham having jumped the public queue to 

see Dr. Javer by paying for private consultation and surgery at False Creek, she received all of 

her follow-up care from Dr. Javer through the public system, seeing him in consultation at the St. 

Paul’s Hospital Sinus Clinic for follow-up appointments every six to twelve weeks.155 Indeed, Dr. 

Javer testified that since her surgery in 2013, he’s seen Ms. Graham approximately 23 times, that 

she needs to be seen regularly, and that he billed all of her follow-up consultations to MSP.156  

217. Thus it appears that Ms. Graham’s lucrative pre-surgical consultation ($498.75) and 

surgery ($10,150.00) 157 were performed privately at False Creek with significant monetary 

benefit to Dr. Javer, while all of her follow-up appointments were and continue to be performed 

in the public system and billed to MSP.  

218. In this way, Ms. Graham demonstrates how a two-tier system allows physicians the 

opportunity to take advantage of vulnerable patients by exaggerating their public wait times to 

incentivize patients to pay for private consultation and surgery,158 but then use the public system 

for follow-up care, thereby subsidizing their private work. The magnitude of the subsidy is 

particularly significant in Dr. Javer’s circumstances given his evidence that “more than 60-70% 

of [his] patients require long-term ongoing care”.159 Moreover, the time spent seeing private 

patients for follow-up in the public system is time that could have been spent seeing public 

patients in consultation, thereby at a minimum decreasing Wait 1 times for public patients. 

219. In the result, Ms. Graham’s circumstances do nothing to assist the plaintiffs in meeting 

the burden on them to prove their claim, particularly given that she is not a plaintiff and no 

material facts are pleaded that put sinus surgery in issue in this litigation. To the contrary, Ms. 

Graham’s circumstances support the defendant’s contention that two-tiered healthcare benefits 

                                                 
155 Exhibit 296, Affidavit of Michelle Graham, paras. 75-76 [SEALED] [DBE, Tab 77].  
156 Transcript Day 105 (3 July 2018), Evidence of Dr. Javer, p. 36, lines 13-24 [DBT, Tab 64]. 
157 Exhibit 296, Affidavit of Michelle Graham, paras. 51, 67 [SEALED] [DBE, Tab 77].] 
158 See also Transcript Day 105 (3 July 2018), Evidence of Dr. Javer, p. 43, line 21 – p. 44 line 39 where Dr. Javer 
conceded that his office was “possibly” still sending out a letter to patients telling them his surgical waitlist is 3.5 
years, when his 90th percentile Wait 2 times in 2016 and 2017 were about 1.5 years or 18-24 months [DBT, Tab 64]. 
159 Transcript Day 105 (3 July 2018), Evidence of Dr. Javer, p. 36, lines 5-6 [DBT, Tab 64]. 
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those who can afford it at the expense of the public healthcare system. 

2.4.2.5 Marshall Van de Kamp – Knee Surgery 

220. The plaintiffs’ assertions regarding Marshall Van de Kamp’s experience suffer from the 

same evidentiary problems that arise in respect of the bulk of their closing argument, namely 

reliance on lay opinion evidence, unsubstantiated speculation, and assertions predicated on 

demonstrably false assumptions.  

221. By way of example, at para. 1302 of their argument, the plaintiffs rely on lay opinion 

evidence in suggesting that Mr. Van de Kamp developed problems with his liver due to 

prolonged Tylenol use after his right knee injury (for which he received treatment through the 

WCB system). This assertion is based solely on the patient’s “understanding” that prolonged use 

of Tylenol causes liver problems. Mr. Van de Kamp is a lay witness and cannot give opinion 

evidence regarding the cause of his alleged liver problems. 

222. Further, the assertions at paras. 1315-1316 of the plaintiffs’ argument as to what Mr. Van 

de Kamp’s wait time would have been for a public MRI are pure speculation and unsupported by 

the evidence. Mr. Van de Kamp decided the night of his injury that he wanted to have private 

surgery with Dr. Day and as a result, never saw an orthopaedic surgeon in the public system and 

was never on a public waitlist.160  

223. Nor is the diagnosis code for Mr. Van de Kamp’s left knee surgery in evidence for its 

truth, and nothing can be said about what his wait would have been for a public MRI based on 

that diagnosis code as Mr. Van de Kamp never even attempted to obtain a public MRI.161 The 

plaintiffs’ assertions based on 90th percentile data that his wait time for a public MRI would have 

been 255 days are pure, unsubstantiated speculation, particularly given that 90th percentile means 

90% of patients would have received their MRI in less than 255 days. 

224. Finally, the assertions at paras. 1322-1323 of the plaintiffs’ argument are premised on a 

demonstrably incorrect assumption, namely that Mr. Van de Kamp was working at the time of his 

second (right) knee injury. This is not accurate. At the time of his right knee injury, Mr. Van de 

                                                 
160 Transcript Day 104 (28 June 2018), Evidence of Marshal van de Kamp, p. 6, lines 23-30; p. 8, lines 2-16 [DBT, 
Tab 63]. 
161 Transcript Day 104 (28 June 2018), Evidence of Marshal van de Kamp, p. 8, lines 26-31; p. 8 line 47 – p. 9, line 
5 [DBT, Tab 63]. 
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Kamp was still off work as a result of his left knee injury and was in the process of job 

retraining.162 Further, Mr. Van de Kamp’s own evidence was that he did not even bother to book 

his consultation with Dr. Day until his WCB case manager told him he needed to because his 

benefits were going to be terminated.163 It cannot therefore be said that having surgery at Cambie 

“allowed Mr. Van de Kamp to return to work faster” or that “Mr. Van de Kamp would have been 

prevented from working for far longer than necessary” had he not had the option of private 

surgery, as the plaintiffs do at paras. 1322 and 1323 respectively. 

2.4.2.6 Denise Tessier – Knee Surgery 

225. Similarly, the plaintiffs ask the Court to find that Ms. Tessier waited an excessively long 

time and suffered harm as a result in the absence of any admissible evidence that this was in fact 

the case. The lack of admissible evidence obviated any need for the defendant to subject her to 

cross-examination.  

226. Leaving aside the fundamental problem created by the lack of any expert evidence that 

Ms. Tessier suffered harm as a result of waiting for treatment, the circumstances surrounding her 

wait time resulted in large part from self-interested decisions made by her treating orthopaedic 

surgeons: Dr. Costa and his wife, Dr. Mackey.  

227. In particular, over the time that Ms. Tessier was waiting to see Dr. Mackey in 

consultation, Drs. Mackey and Costa did not have a regularly scheduled OR day164 yet were in 

the process of building the longest wait lists at UHNBC165 in what ended up being a successful 

effort to persuade UHNBC and the orthopaedic group there to give them regularly scheduled OR 

time, which they received in October 2017.166  

228. Importantly, Dr. Mackey went on maternity leave prior to seeing Ms. Tessier in 

consultation and failed to hire a locum to cover her practice during the leave, deciding instead 

                                                 
162 Exhibit 295, Affidavit #1 of Marshal van de Kamp made 2 February 2018, paras. 39, 41, 43 [SEALED] [DBE, 
Tab 76]. 
163 Plaintiffs’ Argument, para. 1456; Transcript Day 104 (28 June 2018), Evidence of Marshal van de Kamp, p. 9, 
lines 24-38, p. 10 line 34 – p. 11, line 24 [DBT, Tab 63]. 
164 Transcript Day 110 (12 July 2018), Evidence of Dr. Costa, p. 5, lines 20-23, 37-41 [DBT, Tab 68]. 
165 Transcript Day 110 (12 July 2018), Evidence of Dr. Costa, p. 19 lines 42-46; p. 20 lines 25-29; p. 49 lines 29-
33; p. 50 lines 7-34 [DBT, Tab 68]; Exhibit 565, DSCBD, Ministry of Health, Surgical Volumes and Wait Times 
(weeks) by Surgeon and Priority Level, Calendar Year 2009 to 2017, pp. 81-122 [DBE, Tab 183] [Prima Facie 
Truth]. 
166 Transcript Day 110 (12 July 2018), Evidence of Dr. Costa, p. 5, lines 10-23 [DBT, Tab 68]. 
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that Dr. Costa would simply assume responsibility for Dr. Mackey’s patients,167 thereby 

effectively doubling the wait time for all of their patients.  

229. On Dr. Costa’s own evidence, Ms. Tessier was initially referred to Dr. Mackey but from 

the time it came to his attention that Ms. Tessier had been waiting on Dr. Mackey’s wait list for a 

significant period of time, he was able to see her in consultation within 3 months.168 And 

although reluctant to do so, when questioned by the Court, Dr. Costa admitted that Dr. Mackey 

would “probably” have been seen sooner had Dr. Mackey not gone on maternity leave.169  

230. Further, and as is the case throughout their argument, the plaintiffs conflate the symptoms 

Ms. Tessier was experiencing from her underlying medical condition as synonymous with harm 

caused by waiting, and do so based on the patient’s self-reported symptoms and in the absence of 

any admissible expert opinion evidence (see e.g. para. 1459). Contrary to the assertions in paras. 

1460 and 1465, there is no evidence that Ms. Tessier was ever diagnosed with depression or that 

if she was in fact suffering from depression, it was caused by waiting for treatment as opposed to 

the underlying injury itself. Indeed, in correspondence sent to Ms. Tessier’s family physician 

during her wait, Dr. Costa wrote that Ms. Tessier’s case was “far less urgent that the other semi-

urgent patients waiting and even less urgent than many of those patients waiting for other elective 

procedures”.170 

231. In the result, while the plaintiffs ask the Court to find (at para. 1470) that Ms. Tessier’s 

wait for consultation and surgery “…caused her to suffer prolonged pain, disability and stress, 

and significant loss of enjoyment of her life for those three years…”, those findings are not 

available on the admissible evidence before the Court. More importantly however, accepting the 

plaintiffs’ contention that continuation of symptoms caused by illness or injury is synonymous 

with harm caused by and while waiting so as to amount to a breach of s.7 would effectively be 

recognizing a positive right to healthcare on demand. The law is clear that no such right exists.171 

 

                                                 
167 Transcript Day 110 (12 July 2018), Evidence of Dr. Costa, 17, lines 25-39; p. 41, lines 24-29 [DBT, Tab 68]. 
168 Transcript Day 110 (12 July 2018), Evidence of Dr. Costa, p. 16, line 42 – p. 17, line 13 [DBT, Tab 68]. 
169 Transcript Day 110 (12 July 2018), Evidence of Dr. Costa, p. 17, lines 23-42 [DBT, Tab 68]. 
170 Transcript Day 110 (12 July 2018), Evidence of Dr. Costa, p. 49, lines 12-28 [DBT, Tab 68]. 
171 Chaoulli v. Quebec (Attorney General), 2005 SCC 35 (“Chaoulli SCC”) at para. 104; See also, PCRM BCCA, at 
para. 89; Toussaint v. Canada (Attorney General), 2011 FCA 213 (“Toussaint”); Canadian Doctors for Refugee 
Care v. Canada (Attorney General), 2014 FC 651 (“Canadian Doctors for Refugee Care”); Allen, at para. 35. 
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2.4.3 Unsubstantiated Assertions of Generalized Psychological Harm 

232. In section VIII (C) (xvi) “Psychological Harm While Waiting for Diagnosis and 

Treatment”, the plaintiffs ask the Court to make findings of fact regarding psychological illness 

generally, and psychological harm cause by waiting specifically. Psychiatric illness and access to 

care is not in issue on the pleadings and there is no basis for the Court to make findings of fact in 

that regard.  

233. In the absence of a pleading that any of the Patient Plaintiffs suffered from psychological 

illness or were diagnosed with psychological illness while waiting for treatment for other 

illnesses – neither of which is the case –there is no basis in the pleadings for the Court to make 

findings of the nature sought by the plaintiffs in paras. 1848-1878 of their argument. 

234. Regardless, even if there were a basis in the pleadings, the plaintiffs have again not 

adduced any admissible evidence that waiting for surgery causes psychological harm.  

235. None of the Patient Plaintiffs were ever diagnosed with any form of psychological illness 

while waiting for treatment. Nor were any of the patient witnesses diagnosed with any form of 

psychological illness as a result of waiting for treatment. Indeed, Ms. Collin specifically admitted 

that she had a history of chronic depression and anxiety that pre-dated her cancer diagnosis and 

was something she dealt with irrespective of that diagnosis (or the wait for her final surgery).172 

236. As set out in Section 3.7.2.1.4 below, the evidence of Dr. Matheson on which the 

plaintiffs rely should be given no weight at all. 

237. The plaintiffs also again impermissibly rely on opinions expressed not by their experts, 

but within studies attached to expert reports contrary to the Expert Articles Ruling.173 

Specifically, at paras. 1852 and 1853 the plaintiffs refer to data and opinions contained in papers 

cited by Dr. Matheson, but which opinions were not adopted by Dr. Matheson as his own, nor 

could they be given that as a sports medicine doctor, he is not a psychologist, was not tendered as 

an expert in psychology in this case,174 and therefore cannot opine on psychological effects of 

waiting.  

                                                 
172 Transcript Day 54 (17 January 2017), Evidence of Barbara Collin, p. 31, lines 24-43; p. 35, lines 25-28 [DBT, 
Tab 41]. 
173 Admissibility of Expert Documents Decision, at para. 11.  
174 Transcript Day 90 (18 April 2018), Evidence of Dr. Matheson, p. 102 lines 30-34 [DBT, Tab 58]; Transcript 
Day 91 (19 April 2018), Evidence of Dr. Matheson, p. 44 lines 37-46 [DBT, Tab 59]. 
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238. The same applies in response to paras. 1873-1878: none of the Patient Plaintiffs or patient 

witnesses were ever diagnosed with chronic pain or addiction to narcotics as a result of waiting 

for treatment. Thus it is not open to the Court to make findings of fact regarding chronic pain or 

narcotics addiction in the absence of any material facts being pleaded to put these matters in 

issue. Even if it were, the plaintiffs have adduced no admissible evidence of waiting for treatment 

causing narcotics addition. Contrary to paras. 1874-1875, lay physician witness evidence does 

not meet the burden of proof in this regard. 

2.4.4 Unsubstantiated Assertions of Harms of Waiting for Cancer Diagnosis and 
Surgery 

239. The plaintiffs’ assertions regarding cancer diagnosis and treatment similarly demonstrate 

one of the central problems with their position, namely that it relies entirely on inadmissible 

opinion evidence to support the allegation of harm suffered as a result of waiting. In particular, in 

their attempt to prove harm caused by waiting, the plaintiffs rely on lay opinion evidence, expert 

opinion evidence outside of the scope of the witness’s expertise, inadmissible evidence, and 

unsubstantiated speculation. The following non-exhaustive examples are illustrative: 

a. at para. 805, the plaintiffs make a broad assertion that there are “significant and 

potentially irreversible” harms to patients as a result of waiting for cancer 

diagnosis and surgery, but cite no evidence in support of this assertion; 

b. in making assertions about the nature of cancer and the implications of waiting 

(paras. 806 and 814), the plaintiffs rely upon an academic report that is simply 

attached to the expert report of Dr. Matheson, without him having adopted the 

opinions expressed therein. Relying on the evidence of studies attached to expert 

reports is directly contrary to the Court’s Expert Articles Ruling;175 and the report 

cited is inadmissible as expert opinion evidence; 

c. in para. 819, the plaintiffs characterize the evidence of Dr. Lauzon (a general 

surgeon) as lay evidence, but proceed to present (in subparagraphs i-iv) opinion 

evidence that specifically speaks to the medical effects of waiting with respect to 

cancer. This is inadmissible as lay opinion evidence and therefore cannot be relied 

upon by the Court;  

                                                 
175 Admissibility of Expert Documents Decision. 
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d. likewise, in para. 821-822, the plaintiffs attempt to rely on opinion evidence 

elicited from lay witnesses to establish harm from waiting; 

e. the entirety of paras. 827 and 828 amount to unsubstantiated speculation. These 

paragraphs make general allegations of harm as a result of waiting, asserting that 

delays “may” cause harm, and waits have the “potential” that “any” patient will 

suffer adverse health outcomes. There is no evidence in support of these broad, 

vague and speculative assertions. In making such assertions (here and throughout 

the argument) the plaintiffs invite the Court to strike the Impugned Provisions 

based on unsubstantiated assertions that someone, somewhere might suffer harm 

from waiting at some undetermined point in time, which it ought not to do; 

f. in a number of instances (see e.g. paras. 825, 826, 854 and 859), the plaintiffs 

purport to rely on statements made in the Legislative Assembly, which evidence is 

not admissible for the purpose (as discussed above in Section 2.4.1.3.2); and 

g. the plaintiffs repeatedly rely on an exhibit entered for identification (see e.g. 

paragraphs 829, 843, 844, 845) that was never entered as an actual exhibit and, 

therefore, is not evidence of anything. 

240. In addition to the above examples the plaintiffs also repeatedly purport to rely on opinion 

evidence that is outside of the scope of witnesses’ expertise.  

241. For instance, in paragraphs 808-812, 815, 822, the plaintiffs rely on opinion evidence 

from Drs. Guyatt, Bohm and McMurtry with respect to cancer, and purport to use some of these 

general opinions to support alleged harms relating to waiting for diagnosis and treatment. These 

experts were qualified in this action to give opinion evidence within the scope of their specific 

areas of expertise. However, cancer diagnosis and treatment and the harms of waiting relating to 

the same are outside the scope of their expertise. In fulfilling its role as a gatekeeper with respect 

to expert opinion evidence, the Court should carefully scrutinize the admissibility of the evidence 

relating to harm and the weight to be given to such evidence if admitted. 

242. Based on this inadmissible evidence, the plaintiffs draw conclusions generally about the 

medical effects of waiting. They make broad assertions about the “serious consequences” (see 

para. 820) of waiting for treatment. However, such broad assertions are not rooted in facts or 

admissible opinion evidence, which ultimately they must be.  

243. The plaintiffs also rely on this inadmissible evidence for the proposition that benchmarks 
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represent the “outer limit of time” that a patient should wait. However, again, the evidence used 

in support of this proposition is necessarily in the nature of opinion evidence. As such, relying on 

inadmissible statements made in the Legislative Assembly or general reports made by the BC 

Cancer Agency is not appropriate.  

244. The plaintiffs’ assertion that Patient Plaintiff Mandy Martens’ case is illustrative that with 

a delay in diagnosis, a patient could suffer “irreparable harm” is not only unsupported by expert 

evidence, but simply not based in fact. Rather, the evidence (discussed in Section 3.5.3, below) 

shows that, with the onset of new symptoms, Ms. Martens’ colonoscopy could have been moved 

up within the public system. However, no one took any steps to do this because Ms. Martens 

decided to immediately pursue a private colonoscopy.  

245. The plaintiffs have not established the evidentiary basis for their desired conclusion with 

respect to the harms of waiting for diagnosis and treatment of cancer. The Court cannot make a 

finding that waiting, generally speaking and in and of itself, is harmful without the necessary 

expert evidence. In this case, there is none.  

246. For the reasons set out in Section 2.7 below, the plaintiffs cannot prove harm caused by 

waiting based on SPR data or benchmark wait times. The plaintiffs’ assertion that everyone who 

misses a benchmark suffers harm is not cited to or in any event supported by the evidence (see 

e.g. plaintiffs’ argument paras. 838 – 841). In this regard, the plaintiffs allege (at para. 890) that 

the data regarding targets on colonoscopies shows that patients’ chances of recovery are 

compromised by wait times for colonoscopies. However, the Court cannot make this finding 

given the lack of any evidence establishing that the Impugned Provisions caused wait times, and 

that wait times then in turn also caused harm. All the data shows is that some people waited 

beyond a target date; it does not establish that the target was missed because of the Impugned 

Provisions (as opposed to some other patient or physician-specific factor), nor is there any 

evidence of resulting harm.  

247.  The Court thus cannot rely on statistics on missed benchmark times and mass amounts of 

data on anonymous individuals in the absence of evidence as to the circumstances of those 

individuals to establish harm. Not only does the Court not have the necessary facts to do so, the 

plaintiffs have adduced no expert opinion evidence to establish the necessary causative link 

between the Impugned Provisions, benchmarks being missed, or that missing the benchmark had 

a detrimental impact on a patient’s health separate and apart from ongoing symptoms of the 
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patient’s underlying condition. 

248. It is important to remember that, in order to be successful in their allegations of harm, the 

plaintiffs must ground their claim in the pleadings and evidence pertaining to one of the Patient 

Plaintiffs, and not general evidence such as the SPR data, which lacks any evidence relating to 

the diagnosis, prognosis, or well-being of any particular patient. The plaintiffs have failed to do 

this. Presenting evidence relating to data on targets and timelines and asking the Court to 

presume on a global basis that individuals suffer harm if a target is missed, absent any basis in 

the pleadings or expert opinion evidence in support, is simply insufficient and inappropriate.  

249. The evidence presented by the defendant shows the significant and ongoing efforts being 

made by the Ministry to address wait times and continually improving the surgical strategy 

through out the province.176 The plaintiffs allege that the plan in 2019/20 was to keep cancer 

surgery in the “keep up” category, rather than the “catch-up” priority group.177 However, this 

ignores the evidence that there were considered reasons for removing cancer surgery from the 

“catch-up” category in the surgical strategy and, instead, including cancer surgery in the broader 

cancer strategy being developed.178 In face of this evidence, the Court ought not to find that 

cancer surgery was deprioritized (even if cancer surgery were properly in issue on the material 

facts pleaded, which it is not). 

250. As we heard from Dr. Hamilton and Ms. Copes, the Ministry is always striving to 

improve the health care system’s approach to diagnostics and surgery.179 At times, there are 

people on a surgical waitlist that wait longer than would be ideal, but that is not sufficient for this 

Court to conclude that those anonymous individuals have suffered harm.  

251. In short, the plaintiffs have not met the burden of proving on the evidence that any of the 

Patient Plaintiffs suffered harm as a result of waiting caused by the Impugned Provisions and 

ought not to be permitted to attempt to prove an entirely different case than that pleaded, for 

which there is, similarly, insufficient evidence before the Court.  

 

                                                 
176 This is discussed in Section 3.2.9, below. 
177 PFA, paras. 846-850. 
178 Transcript Day 167 (18 June 2019), Evidence of Marilyn Copes, p. 69 line 25 – p. 70 line 1 [DBT, Tab 104]. 
179 This is discussed in Section 3.2.9, below. 
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2.5 Pecuniary Interest of Plaintiffs’ Witnesses Reduces Weight of Their Evidence 

252. In addition to the significant evidentiary issues identified above, the Court must also 

exercise caution in weighing the plaintiffs’ witnesses’ evidence, as the majority of those 

witnesses: 

a. have a pecuniary interest in having the Impugned Provisions set aside by way of 

financial benefits arising from expansion of a private healthcare system; 

b. were compensated by way of free or heavily discounted medical services from the 

Corporate Plaintiffs; or 

c. are otherwise not independent of the Corporate Plaintiffs.  

253. An interest on the part of a witness, whether pecuniary or otherwise, affects the weight to 

be given to that witness’s evidence. This is matter of weight, not admissibility, that arises from 

the fact that even honest people naturally intensify a little in the direction in which their interests 

point.180 

254. It falls squarely within the purview of the trial judge to weigh the evidence and reduce the 

weight to be given where the witness possesses a pecuniary interest in the outcome of litigation. 

Indeed, in circumstances very similar to those at bar, the Alberta Court of Appeal commented as 

follows: 

[10] The trial judge discounted the evidence of the appellant’s specialist from North Carolina. 
But she did so on the ground that that expert had a vested interest in the topic, and operates a 
clinic which charges fees to treat people believed to have this condition. It has always been 
open to a trier of fact to reduce the weight of a witness’ evidence because of bias of any kind, 
including an indirect pecuniary interest. Weighing evidence is for trial judges, not Courts of 
Appeal.181 [emphasis added] 

255. Here, the majority of the plaintiffs’ witnesses have some form of interest – pecuniary or 

otherwise – in this litigation that requires the Court to carefully consider the relative weight that 

ought to be given to their evidence both individually and when taken as a whole. 

2.5.1 Physician Witnesses 

256. The majority of the plaintiffs’ physician witnesses are affiliated with the Corporate 

                                                 
180 Lovell and Christmas Ltd. v. Wall (1911), 104 L.T. 85 (P.C.) (“Lovell and Christmas”) at p. 91, as cited in Lee v. 
Swan (1996), 19 B.C.L.R. (3d) 21 (C.A.) at para. 32; Northwest Mettech Corp. v. Metcon Services Ltd., [1997] 45 
B.C.L.R. (3d) 366 (S.C.) at para. 12. 
181 Mackie v. Wolfe (1996), 7 C.P.C. (4th) 11 (Alta. C.A.) at para. 10. 
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Plaintiffs, either as shareholders or physicians with privileges at Cambie and/or SRC and receive 

significant financial remuneration for their interests in and services provided to the Corporate 

Plaintiffs. Appendix “H” sets out a list of the plaintiffs’ physician witnesses’ affiliations with the 

Corporate Plaintiffs (or other private clinics), and for those affiliated with the Corporate 

Plaintiffs, their respective compensation for fiscal years 2015/2016 and 2016/2017, to the extent 

known.182 Obviously, if the Impugned Provisions are struck down and physicians are permitted to 

provide private pay surgeries without limitation, these witnesses stand to reap significant 

personal financial benefit.  

257. More specifically, each of the following witnesses received significant financial 

compensation from one or both of the Corporate Plaintiffs during the course of this trial: Dr. 

Day, Dr. Adrian, Dr. Lauzon, Dr. Masri, Dr. Nouri, Dr. Penner, Dr. Sahjpaul, Dr. Van Laeken, 

Dr. Wade, and Dr. Younger.  

258. Other physician witnesses also have affiliations with or have received monetary 

compensation from the Corporate Plaintiffs: Dr. Taunton had cataract surgery performed 

privately at Cambie;183 Dr. Davidson was one of Cambie’s original investors and worked at 

Cambie before moving to New Zealand;184 Dr. Dvorak and Dr. Samaroo previously worked at 

Cambie,185 Dr. Nacht received compensation from Cambie;186 and Dr. Douglas has provided 

private pay medical services to international patients at Cambie.187 

259. Furthermore, all of the following witnesses are or have been involved with (and therefore 

presumably receive financial benefit from)188 other private clinics: Dr. Outerbridge (Kamloops 

                                                 
182 Appendix H: This table sets out the compensation from Cambie and SRC for FY 2015/2016 to 2016/2017, 
however additional evidence of compensation dating back to 2007/2008 is contained in the evidentiary record: 
Exhibits 362-364, Extracts from Cambie General Ledger [SEALED] [DBE, Tabs 107, 108, 109]; and Exhibit 585, 
DSCBD, Extracts from Cambie General Ledger, pp. 1929-2167, 2391-2418 [SEALED] [DBE, Tab 198].  
183 Transcript Day 28 (21October 2016), p. 74 lines 14-18 [DBT, Tab 22].  
184 Exhibit 359, CSC Resolutions and Confidential Offering Memorandum, at p. 15 [DBE, Tab 105]; Transcript 
Day 53 (16 January 2017), Evidence of Dr. Davidson, p. 38, lines 34-38 [DBT, Tab 40]. 
185 Transcript Day 34 (7 November 2016), Evidence of Dr. Samaroo, p. 39 lines 24-36; p. 40 lines 18-37; p. 41, 
lines 30-38 [DBT, Tab 27]; and Transcript Day 36 (15 November 2016), Evidence of Dr. Dvorak, p. 38, lines 17-
20 [DBT, Tab 29]. 
186 Exhibit 363, Extract from 2015/16 CSC General Ledger, p. 20 [SEALED] [DBE, Tab 108].  
187 Transcript Day 29 (31 October 2016), Evidence of Dr. Douglas, p. 68 line 2 -27 [DBT, Tab 23]. 
188 The manner in which this litigation unfolded with these witnesses being added to the plaintiffs’ witness list 
following commencement of trial precluded the defendant from having any meaningful opportunity to conduct pre-
trial discovery, whether by way of applications for third party document production under Rule 7-1(18) or pre-trial 
examination of a witness under Rule 7-5. No financial documentation was provided with respect to the volume of 
private pay services conducted at non-party private clinics such as False Creek, Kamloops Surgical Centre, Sage 
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Surgical Centre and Sage Sport Institute Inc.), Dr. Petersen (Okanagan Health Surgical Centre), 

Dr. Smit (White Rock Orthopaedic Centre), Dr. Javer (False Creek), Dr. Godley (False Creek), 

Dr. Hollinshead (Centric/False Creek), Dr. Tarazi (False Creek), Dr. Costa (Prince George 

Surgical Centre), Dr. Parkinson (Coquitlam Cataract Surgery Centre), and Dr. Wing (ASC).189 As 

such, like their colleagues who work at the Corporate Plaintiffs, these physician witnesses 

likewise stand to benefit financially if the Impugned Provisions are struck down. 

260. In addition to his involvement with two private clinics (Kamloops Surgical Centre and 

Sage Sport Institute Inc.), Dr. Outerbridge is also allied with the Corporate Plaintiffs through his 

relationship with Dr. Day. Dr. Outerbridge was sued for professional negligence and the matter 

went to trial before Justice Bennett (as she then was). Dr. Day testified as an expert witness on 

Dr. Outerbridge’s behalf and attempted to defend what was found to be negligent conduct.190  

261. Indeed, Dr. Reilly appears to be the only lay surgical specialist physician witness called 

by the plaintiffs and whose evidence they rely on in their closing argument who does not appear 

on the evidence to have an affiliation with the Corporate Plaintiffs, Dr. Day, or other private 

surgical clinics. 

262. In making this point the defendant does not say that the plaintiffs’ lay witnesses were 

intentionally dishonest, but does say that their respective pecuniary or other interests in the 

outcome of this case naturally affect the tenor of their evidence. As Lord Justice Moulton put it in 

Lovell and Christmas Ltd. v. Wall: “honest people naturally intensify a little in the direction in 

which their interests point”.191  

263. This is particularly the case for those physician witnesses who provide services in private 

clinics and thus stand to reap significant financial benefit if the plaintiffs are successful in having 

the Impugned Provisions declared unconstitutional, thereby permitting expansion of a private 

healthcare system in British Columbia. The evidence before the Court plainly demonstrates that 

when physicians have more access to private clinics this corresponds with them performing less 

work in the public system, with the converse also being true: when their access to private work is 

                                                                                                                                                              
Sport Institute Inc., Okanagan Health Surgical Centre or White Rock Orthopaedic Centre, or the pecuniary benefit 
derived by these witnesses from their private pay work at any of those clinics. 
189 Appendix H. 
190 Exhibit 309, Morrow v. Outerbridge, 2009 BCSC 433, paras. 124, 127. 
191 Lovell and Christmas, at p. 91. 
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restricted or reduced, the volume of work performed in the public system increases.192  

264. The inherent self-interest of the plaintiffs’ physician witnesses and their tendency to tailor 

their evidence to support the plaintiffs was manifest in various ways in their testimony, including 

these witnesses: 

a. overestimating their wait times in the public system; 

b. underestimating the amount of OR time available to them in the public system and 

overstating their use of that time; 

c. being evasive or refusing to concede points when confronted with contradictory 

documentary evidence; and  

d. attempting to change or modify prior evidence when that evidence was 

demonstrated to be inconsistent with later testimony.  

265. Examples of physicians overestimating their public wait times include the following: 

a. Dr. Sahjpaul overstated his Wait 1 and Wait 2 times in his October 2012 

affidavit.193 With respect to Wait 1, he sworn in 2012 that patient were waiting 12-

18 months, but then testified that his Wait 1 in October 2016 was only 6-9 

months.194 When faced with this evidence, Dr. Sahjpaul refused to concede that 

either his Wait 1 had improved since 2012 or if not, then his 2012 Wait 1 times 

were overstated.195  

b. With respect to Wait 2, Dr. Sahjpaul testified in 2012 that “many” of his patients 

waited more than a year, but when confronted with his wait time data for that time 

period showing that no patient waited more than a year in 2012 and most of his 

patients waited far less than a year, Dr. Sahjpaul refused to concede that he had 

overestimated his Wait 2 time and would only agree that his use of the term 

“many” was an overstatement.196 

                                                 
192 Transcript Day 106 (4 July 2018), Evidence of Dr. Outerbridge, p. 5, lines 1-14; p. 5, line 36 – p. 6, line 8; p. 6, 
line 40 – p. 8, line 10; p. 21, line 24 – p. 22, line 12 [DBT, Tab 65]. 
193 Exhibit 83, Affidavit #1 of Dr. Sahjpaul sworn 5 October 2012 [DBE, Tab 32]. 
194 Exhibit 83, Affidavit #1 of Dr. Sahjpaul, para. 13 [DBE, Tab 32]; Transcript Day 26 (19 October 2016), 
Evidence of Dr. Sahjpaul, p. 78 lines 36-47; p. 79 lines 1-32; p. 80 lines 18-35 [DBT, Tab 20]. 
195 Transcript Day 26 (19 October 2016), Evidence of Dr. Sahjpaul, p. 78 lines 36-47, p. 79 lines 28-32, p. 80, line 
37 [DBT, Tab 20]. 
196 Exhibit 83, Affidavit #1 of Dr. Sahjpaul, para. 13 [DBE, Tab 32]; Transcript Day 26 (19 October 2016), 
Evidence of Dr. Sahjpaul, p. 80 lines 38-42; p. 81 lines 32-38, p. 85, lines 1-33 [DBT, Tab 20]. 
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c. Dr. Smith swore in his Affidavit #2 that his waitlist for new patients was 

approximately 6 months; however, the defendant demonstrated through cross-

examination that over half of his patients were seen in 3 months or less with only 3 

patients waiting more than 6 months.197 Dr. Smith was also shown to have found 

time to see many patients as favours to his friends and colleagues, suggesting he 

had the capacity to see additional patients sooner, but chose not to utilize that 

capacity to reduce his waitlist generally;198 

d. Dr. Javer affirmed at paras. 100 and 149 of his February 2018 affidavit, that his 

surgical waitlist at St. Paul’s Hospital was about 3.5 years in 2013/2014 and about 

2 years currently, yet when confronted with his wait time data and even when 

measured from decision date, Dr. Javer was forced to concede that his prior sworn 

testimony was “wildly inaccurate” at the 50th percentile level and even 

overestimated by 6 months at the 90th percentile level. In the end, Dr. Javer 

conceded that his affidavit should have said his patients wait 18-24 months instead 

of 2 to 2.5 years;199  

e. Dr. Younger testified in his February 2018 affidavit that his Wait 1 had for the 

“last few years” been “over 1 year for many patients”.200 On cross-examination, he 

defined “many” as meaning about 60% of his patients, but this evidence was 

shown to be demonstrably false in comparison to his SPR Wait 1 data, which 

showed 50th percentile Wait 1 times of 12 weeks in 2014 and 2015 and less than 8 

weeks in 2016, and 90th percentile Wait 1 times in 2016 of 49.3 weeks;201 and 

f. Dr. Outerbridge testified in his February 2018 Affidavit that his “wait times for 

surgery in the public system have been up to two years (not including the time it 

takes for patients to wait for an assessment and obtain diagnostic tests)”,202 but 

                                                 
197 Exhibit 391, Affidavit #2 of Dr. Smith, para. 31 [DBE, Tab 120]; Transcript Day 121 (4 October 2018), 
Evidence of Dr. Smith, p. 47 line 4 – p. 50 line 6 [DBT, Tab 77]. 
198 Transcript Day 121 (4 October 2018), Evidence of Dr. Smith, p. 43 lines 1-14, lines 18-21; p. 44 line 39 – p. 45 
line 3; p. 45 lines 28-34; p. 46, lines 31-35 [DBT, Tab 77]. 
199 Transcript Day 105 (3 July 2018), Evidence of Dr. Javer, p. 41, lines 1-9, lines 40-45; p. 43, lines 21-47; p. 44, 
lines 17-24 [DBT, Tab 64]. 
200 Exhibit 311, Affidavit #1 of Dr. Younger made 16 February 2018, para. 130 [DBE, Tab 87]. 
201 Transcript Day 107 (5 July 2018), Evidence of Dr. Younger, p. 16 line 42 – p. 20, line 28 [DBT, Tab 66]. 
202 Exhibit 301, Affidavit #1 of Dr. Outerbridge, para. 23 [DBE, Tab 79]; Transcript Day 106, (4 July 2018), 
Evidence of Dr. Outerbridge, p. 22, line 41 – p. 23, line 7 [DBT, Tab 65]. 
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when confronted with his SPR data in cross-examination, agreed that none of his 

50th percentile wait times were “anywhere near” two years (104 weeks).203 He was 

also forced to conceded that similarly, none of his 90th percentile wait times 

approached 104 weeks, and then attempted to justify his blatant overstatement by 

saying that what he really meant in his affidavit was that at some unspecified point 

in time in his 25 years of practice and pre-2009, some patients waited more than 

two years.204  

266. Dr. Sahjpaul was also shown to have overstated the amount of work he did at Cambie in 

circumstances where overstating that evidence was intended to benefit the Corporate Plaintiffs in 

responding to the MSC’s injunction application in 2012. In his October 2012 affidavit, sworn in 

support of the Corporate Plaintiffs’ response to the MSC’s injunction application, Dr. Sahjpaul 

swore that by providing services at Cambie he was able to perform 8-10 more procedures per 

month (80-100 additional procedures on an annual basis205) than if he worked solely in the public 

sector.206 Given the context, this evidence was clearly intended to increase the alleged “benefit” 

to patients of the Corporate Plaintiffs being permitted to continue operating in contravention of 

the MPA. Yet at trial, when confronted with documentary evidence to the contrary, Dr. Sahjpaul 

admitted that the actual number of procedures he was performing at Cambie was significantly 

less than he had sworn in his affidavit.207 The only year in which he actually performed over 80 

additional procedures was in 2013, the year after his affidavit was sworn, when he performed 83 

additional procedures.208 

267. In addition, the plaintiffs’ physician witnesses also demonstrated a tendency to 

underestimate the amount of OR time available to them in the public system and overstate their 

use of that OR time. Notable examples were evident in the testimony of Dr. Douglas and Dr. 

Sahjpaul: 

a. Dr. Douglas testified on 31 October 2016 and gave evidence in chief that he had 

                                                 
203 Transcript Day 106, (4 July 2018), Evidence of Dr. Outerbridge, p. 24, lines 16-23 [DBT, Tab 65]. 
204 Transcript Day 106, (4 July 2018), Evidence of Dr. Outerbridge, p. 25, line 29 – p. 26, line 10 [DBT, Tab 65]. 
205 Transcript Day 26 (19 October 2016), Evidence of Dr. Sahjpaul, p. 66, lines 2-7 [DBT, Tab 20]. 
206 Exhibit 83, Affidavit #1 of Dr. Sahjpaul, para. 20 [DBE, Tab 32]; Transcript Day 26 (19 October 2016), p. 65, 
line 24 – p. 66, line 16 [DBT, Tab 20]. 
207 Transcript Day 26 (19 October 2016), Evidence of Dr. Sahjpaul, p. 68, lines 10-16 [DBT, Tab 20]. 
208 Transcript Day 26 (19 October 2016), Evidence of Dr. Sahjpaul, p. 66, lines 8-16 (57 in 2011, 83 in 2013, 55 in 
2011), lines 26-29 (56 in 2010), lines 35-45 (63 in 2012); p 66 line 47 – p. 67 line 15 (53 in 2014) [DBT, Tab 20]. 
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only had 2 OR days the preceding summer (one in July and one in August). Yet 

when confronted with his SPR data, he was forced to concede that his earlier 

evidence was incorrect and that he had in fact more than double that amount, 

namely 5 OR days (one in July and four in August);209  

b. Dr. Sahjpaul testified that his OR day is Fridays, but that he ends up losing “a 

number of Fridays because of statutory holidays” and that he would 

“probably…end up losing six Fridays a year” in that regard, but under cross-

examination conceded that there is only one statutory holiday that normally falls 

on a Friday (Good Friday).210 Dr. Sahjpaul went on to testify that he also lost 

additional OR days each year due to closures at Christmas, March break and 

during the summer, but under cross-examination admitted that while he did not 

operate because he takes 10-12 weeks vacation per year during those holiday 

periods, other surgeons in his group did in fact operating during those times;211  

c. despite testifying that he uses all of his available OR time in the public system, Dr. 

Sahjpaul was shown in cross-examination to have given up 22-25% of his OR 

days in 2015 and 30% of his OR days year-to-date in 2016;212 and 

d.  Dr. Outerbridge swore in his February 2018 affidavit that he had “never turned 

down public operating room time to do private surgeries”, but was shown in email 

correspondence to have actively encouraged other surgeons to turn down public 

OR time offered to them and indicated his intent not to cooperate with initiatives 

attempting to address Kamloops waitlists by providing regional OR time in 

Kelowna.213 

                                                 
209 Transcript Day 29 (31 October 2016), Evidence of Dr. Douglas, p. 29 lines 19-21, p. 66 lines 14-34 [DBT, Tab 
23]; Exhibit 87, Wait Times by Physician – Dr. Douglas, pp. 7-8 [DBE, Tab 33]. 
210 Transcript Day 22 (13 October 2016), Evidence of Dr. Sahjpaul, p. 6, lines 21-33 [DBT, Tab 16]; Transcript 
Day 26, Evidence of Dr. Sahjpaul, p. 26, line 31 – p. 27, line 4 [DBT, Tab 20]. 
211 Transcript Day 22 (13 October 2016), Evidence of Dr. Sahjpaul, p. 6, lines 34-39 [DBT, Tab 16]; Transcript 
Day 26, Evidence of Dr. Sahjpaul, p. 4, lines 1-5; p. 33 lines 16-40; p. 34, line 43 – p. 35, line 9; p. 35, lines 29-36 
[DBT, Tab 20]; Exhibit 73: Lions Gate surgery calendar [DBE, Tab 30]. 
212 Transcript Day 26, Evidence of Dr. Sahjpaul, p. 4, lines 1-5; p. 31, lines 21-43; p. 24, lines 26-33 [DBT, Tab 
20]; Dr. Sahjpaul testified that he works on average 40-45 weeks per year; that he gave up 10 OR days in 2015: 10 
days out of 40 -45 working weeks = 22-25% of available OR days given up. In the first 8 months of 2016 (January to 
August), Dr. Sahjpaul gave up 8 OR days out of 26 weeks worked (assuming consistent with his testimony that he 
took two weeks off for March break and all of August) = 30% of available OR days given up.  
213 Exhibit 301, Affidavit #1 of Dr. Outerbridge, para. 41 [DBE, Tab 79]; Transcript Day 106, (4 July 2018), 
Evidence of Dr. Outerbridge, p. 32, lines 10-25, lines 40-47; p. 33, lines 20-45.; p. 34, lines 30-40 [DBT, Tab 65]. 
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268. The plaintiffs’ physician witnesses also attempted on multiple occasions to change prior 

inconsistent testimony when confronted with contradictory evidence, including the following: 

a. Dr. Costa testified in his February 2018 affidavit that he and Dr. Mackey had 

expected to receive “substantial” OR time of 20-40 days at UHNBC despite not 

having a regularly scheduled OR day, but that that did not in fact transpire.214 

When confronted with documentary evidence disproving this assertion and 

showing that they in fact received 54 OR days in 2014, 66 days in 2015 and 54 

days in 2016, Dr. Costa attempted to say that he was referring to “elective” OR 

days in his affidavit and that the OR days shown in the SPR were not “elective” 

days (which assertion is in any event not correct);215  

b. Dr. Costa also had to change the evidence given in his affidavit as to when he first 

reviewed Ms. Tessier’s referral. Paragraph 78 of his affidavit stated that he 

reviewed Ms. Tessier’s referral in February 2014 (thereby also giving the 

impression that she had been on his waitlist since that time) when in fact she had 

been waiting on Dr. Mackey’s list (with Dr. Mackey having gone on maternity 

leave) such that her referral did not in fact come to Dr. Costa’s attention until over 

a year later in April 2015;216 and 

c. Dr. Sahjpaul testified in his October 2012 Affidavit that he typically saw 40 

patients a week for consultations in the public system, but in his testimony at trial, 

said he typically saw 5-15 consultations in his public practice and that that had 

remained constant over the past 5-10 years. When confronted with this 

inconsistency, he attempted to reconcile his evidence by saying that his affidavit 

referred to all patients whereas his oral testimony referred to new patients only.217  

269. Finally, the plaintiffs’ physician witnesses’ self-interest also manifested itself in their 

refusal to concede reasonable propositions, sometimes even in the fact of contradictory evidence, 

and being evasive under cross-examination, including by way of non-exhaustive examples:  

a. Dr. Costa was difficult and evasive throughout cross-examination, refusing to 

                                                 
214 Exhibit 318, Affidavit #1 of Dr. Costa, at paras. 23-24 [DBE, Tab 89]. 
215 Transcript Day 110 (12 July 2018), Evidence of Dr. Costa, p. 26, line 46 – p. 27, line 28; p. 28, line 40 – p. 29, 
line 29 [DBT, Tab 68]. 
216 Transcript Day 110 (12 July 2018), Evidence of Dr. Costa, p. 45, line 14 – p. 46, line 5 [DBT, Tab 68]. 
217 Transcript Day 26 (19 October 2016), Evidence of Dr. Sahjpaul, p. 68, line 17 – p. 69, line 29 [DBT, Tab 20].  
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concede even the most obvious of points, including: 

i. that as a physician he has the ability to have a patient moved up on his 

waitlist if their priority changes,218  

ii. attempting to maintain the position that it would be a “waste of time” to 

refer a patient to a different surgeon with a shorter waitlist;219 and 

iii. refusing to concede even when confronted with documentary evidence that 

contrary to the assertion at para. 64 of his affidavit, one of the key reasons 

why UHNBC did not ordinarily do scheduled surgeries after hours or on 

weekends was due to a nursing shortage, not simply the cost of nursing 

overtime;220 

iv. refusing to acknowledge, even when confronted with documentary 

evidence, that a culture of bullying by surgeons in the OR contributed to 

difficulties recruiting and retaining OR nurses at UHNBC, agreeing only 

that he was aware of the issue when pressed on the point by the Court;221  

v. refusing to acknowledge familiarity with documents he had provided to 

plaintiffs’ counsel, including most egregiously email correspondence 

specifically addressed to him;222 and 

vi. refusing to concede that he did not offer Ms. Tessier’s general practitioner 

the option of having her referred to a surgeon with a shorter wait time;223 

b. Dr. Javer was evasive when confronted with questions regarding his ownership in 

False Creek and his admitted practice of self-referral, refusing to admit that he did 

not disclose his ownership interest in False Creek to patients and making the 

ridiculous assertion that his patients instead disclosed his ownership interest in 

False Creek themselves when they referred to False Creek as “his” clinic;224 

                                                 
218 Transcript Day 110 (12 July 2018), Evidence of Dr. Costa, p. 14 line 9 – p. 15, line 25 [DBT, Tab 68]. 
219 Transcript Day 110 (12 July 2018), Evidence of Dr. Costa, p. 24, lines 4-34 [DBT, Tab 68]. 
220 Transcript Day 110 (12 July 2018), Evidence of Dr. Costa, p. 31, line 10 – p. 32, line 6; p. 34 lines 6-29 [DBT, 
Tab 68]. 
221 Transcript Day 110 (12 July 2018), Evidence of Dr. Costa, p. 35, lines 1-20; p. 38, lines 11-30, lines 42-46; p. 
39, lines 9-46; p. 40, lines 12-40 [DBT, Tab 68]. 
222 Transcript Day 110 (12 July 2018), Evidence of Dr. Costa, p. 32, line 24 – p. 33, line 23; p. 36, line 35 – p. 37, 
line 5 [DBT, Tab 68]. 
223 Transcript Day 110 (12 July 2018), Evidence of Dr. Costa, p. 48, lines 18-37 [DBT, Tab 68]. 
224 Transcript Day 105 (3 July 2018), Evidence of Dr. Javer, p. 32 line 40 – p. 34, line 6 [DBT, Tab 64]. 
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c. Dr. Sahjpaul was evasive when questioned about: 

i. the veracity of his assertion that his private work at the Corporate Plaintiffs 

benefits “all British Columbians” when faced with the assertion that 

private work really only benefits those who can afford those services;225  

ii. in attempting to explain his assertion that working at the Corporate 

Plaintiffs somehow “decongests” his public waitlist despite admitting that 

very few, if any, of his private patients would ever have ended up on his 

public waitlist;226 and 

iii. in refusing to concede that he only had a handful of patients (less than 5) 

waiting for epilepsy surgery until confronted with documentary evidence 

establishing this to be the case;227  

d. Dr. Adrian was evasive when questioned about the significant discrepancy in his 

earnings in the public system compared to his earnings through the Corporate 

Plaintiffs and refused to admit that this creates a financial incentive for him to do 

more non-MSP work than work in the public system;228 

e. Dr. Regan took issue with certain SPR data containing an error in his middle 

name, and despite acknowledging that he was not aware of any other Dr. William 

Regan providing shoulder surgery that the data could possible relate to, and 

despite not taking issue with the same error when the data was put to him by 

plaintiffs’ counsel in direct, on cross-examination he refused to accept that the 

procedures summarized in the data were procedures he performed;229 and 

f. Dr. Outerbridge was evasive: 

i. when questioned about efforts on his part to undermine the public system 

and address wait times in Kamloops, refusing to acknowledge statements 

made by him until faced with confirmatory documentary evidence;230  

                                                 
225 Transcript Day 26 (19 October 2016), Evidence of Dr. Sahjpaul, p. 72, line 22 – p. 73 line 8 [DBT, Tab 20]. 
226 Transcript Day 26 (19 October 2016), Evidence of Dr. Sahjpaul, p. 73, line 8 – p. 75, line 32 [DBT, Tab 20]. 
227 Transcript Day 26 (19 October 2016), Evidence of Dr. Sahjpaul, p. 60, line 46 - p. 61, line 19 [DBT, Tab 20]. 
228 Transcript Day 122 (5 October 2018), Evidence of Dr. Adrian, p. 21 line 36 - p. 23 line 24 [DBT, Tab 78]. 
229 Transcript Day 49 (9 December 2016), Evidence of Dr. Regan, p. 39, line 35 – p. 40, line 10; p. 49, line 7 – p. 
51, line 31 [DBT, Tab 36]. 
230 Transcript Day 106 (4 July 2018), Evidence of Dr. Outerbridge, p. 22, lines 22-47; p. 33, line 1 – p. 36 line 18; 
p. 36, line 29 – p. 38, line 14 [DBT, Tab 65].  
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ii. in purporting not to recall that Dr. Day had provided an expert report and 

testified on his behalf when Dr. Outerbridge was sued for professional 

negligence by a former professional hockey player, until he was 

confronted by the reasons for judgment demonstrating this to have been 

the case; 231 and 

iii. refusing to acknowledge that by way of his ownership interests in and 

work at two private clinics (Kamloops Surgical and Sage Sport Institute), 

he stands to benefit financially if the role of private healthcare in the 

province expands and the amount of private work that can lawfully be 

done at private clinics increases.232 

270. The cumulative effect of this bias, whether intentional or not, must be considered by the 

Court in its weighing of the evidence as a whole given the significant number of interested 

witnesses whom the plaintiffs called to testify on their behalf. As Dr. Day himself testified: “I can 

tell you I don’t think there’s a single doctor working at our clinics or a single shareholder who 

doesn’t agree and support us doing what we’re doing”.233 In the defendant’s submission the same 

applies equally to physicians involved with any of the other private clinics in the province. 

271. Finally, it is also notable that despite going to great lengths to obtain document 

production and testimony from Health Authority234 and adverse witnesses,235 who were 

independent of the Corporate Plaintiffs, the plaintiffs by and large do not rely on that evidence.  

2.5.2 The Corporate Plaintiffs’ Compensation of the Patient Plaintiffs 

272. With the exception of Mr. Khalfallah (who required complicated spinal surgery which 

Cambie could not provide) each of the Patient Plaintiffs were, at some point, treated by the 

                                                 
231 Transcript Day 106 (4 July 2018), Evidence of Dr. Outerbridge, p. 40 line 20 – p. 42, line 7 [DBT, Tab 65]; 
Exhibit 309, Morrow v. Outerbridge, 2009 BCSC 443 [DBE, Tab 85]. 
232 Transcript Day 106 (4 July 2018), Evidence of Dr. Outerbridge, p. 47, line 30 – p. 48, line 27 [DBT, Tab 65]. 
233 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 62 lines 35-39 [DBT, Tab 73]. 
234 The plaintiffs tendered affidavits from Laurie Leith (Fraser Health, wife of Cambie surgeon Dr. Leith), Cray 
Harris (Interior Health) and Brendan Tompkins (Vancouver Coastal), but do not rely on their evidence in closing 
argument. The plaintiffs also delivered affidavits from Shelly Fleck and Patricia Chung but elected not to tender 
those affidavits, which would have exposed the affiants to cross-examination. Finally, the plaintiffs tendered 
affidavits from Linda Hoang (PHSA), Julie Mori (Interior Health) and Titus Wong (Vancouver Coastal), but they 
were all held to be inadmissible: Cambie Surgeries Corp. v. British Columbia (Attorney General), 2019 BCSC 211 at 
para. 53.  
235 See e.g. Sharon Stewart (Ministry of Health). 
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Corporate Plaintiffs. Each of the Patient Plaintiffs who received their private medical services 

from Dr. Day did so after this action had already been commenced by the Corporate Plaintiffs.  

273.  In each case, the Corporate Plaintiffs charged the Plaintiff Patients (as well as the former 

plaintiff, Ms. Krahn) only a nominal amount for the services they received, or waived all fees 

entirely.236 Ms. Martens did originally pay for the medical services that she received from 

Cambie, but Cambie subsequently refunded those fees.237 Ms. Martens confirmed in her oral 

testimony that Dr. Day personally contacted her by telephone to make this offer, and in this same 

telephone conference mentioned this litigation to her.238  

274. Similarly, after the litigation was under way, and after Dr. Day discounted his fees to the 

individuals who are now plaintiffs, Dr. Day was in touch with Ms. Corrado about the litigation.239 

Dr. Day did not require that Ms. Corrado’s parents pay the usual cost of a private surgery at the 

Cambie clinic.240 Dr. Day’s office got in touch with Mr. Chiavatti’s family to discuss the 

litigation with them.241  

275. Subsequent to Dr. Day’s or the Corporate Plaintiffs’ discussions with each of the Patient 

Plaintiffs, these individuals were added as parties to this action.242 

276. Finally, patient witness Marshall van de Kamp was also provided with free knee surgery 

by Dr. Day through the Corporate Plaintiffs in exchange for his testimony in this trial.243 In like 

fashion to the Patient Plaintiffs, Mr. van de Kamp only became involved in this litigation after he 

was approached by Dr. Day. 

2.5.3 Plaintiffs’ Expert Witnesses’ Lack of Independence 

277. Moreover, not insignificant questions arise as to the independence of many of the 

                                                 
236 Exhibit 346A, Affidavit #19 of Dr. Day, sworn on 26 January 2018, p. 90, paras.482, 473, 494 [DBE, Tab 94]; 
Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 68 line 1 – p. 72 line 40 [DBT, Tab 73].  
237 Fifth ANOCC, Part 1, para. 37 [DBOM, Tab 3]. 
238 Transcript Day 24 (17 October 2016) Evidence of Ms. Martens, p. 28 lines 37-47 [DBT, Tab 18]. 
239 Transcript Day 27 (20 October 2016) Evidence of Ms. Corrado p. 21 lines 29-39 [DBT, Tab 21]. 
240 Transcript Day 27(20 October 2016) Evidence of Ms. Corrado p.33 at lines 4-7 [DBT, Tab 21]. 
241 Transcript Day 23 (14 October 2016) Evidence of Mr. Chiavatti p.17 line 35 [DBT, Tab 17]. 
242 Amended Notice of Civil Claim, dated 13 September 2012 [DBOM, Tab 1]; Third Amended Notice of Civil 
Claim, dated 10 January 2013 [DBOM, Tab 2]. It is noteworthy as well that Dr. Day testified that: “they happened 
to be my patients because I – we wanted to have some plaintiff patients in the action.”: Transcript Day 116 (17 
September 2018), Evidence of Dr. Day, p. 72, lines 35-43 [DBT, Tab 73]. 
243 Transcript Day 104 (28 June 2018), Evidence of Marshal Van de Kamp, p. 13 line 16 – p. 14 line 6; p. 14 lines 
29-33; p. 20 lines 9-31 [DBT, Tab 63]. 
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plaintiffs’ expert witnesses. Concerns about an expert’s bias or lack of impartiality are not only 

considered at the admissibility stage, but are also properly considered in relation to the weight to 

be given to the evidence if admitted.244 In this regard, an expert’s certification to the Court is not 

determinative of impartiality. The certification is provided in addition to the common law rules of 

evidence and courts retain the right to give little weight to expert evidence where the certification 

is lacking or even provided late.245  

278. Issues with respect to the independence of the plaintiffs’ expert witnesses are discussed 

below in Section 3.7. 

2.5.3.1 Dr. Day’s Involvement with Expert Witnesses 

279. Dr. Day did not rely on his counsel to arrange expert evidence to support the plaintiffs’ 

claim. Instead, after the defendant served its expert reports, he contacted friends and 

acquaintances of his and asked them, as a favour, to provide response reports. He provided each 

of them with a 30-page document in which he set out his own opinions regarding the defendant’s 

expert reports, plus 20 pages of appendices.246 

280. Not only did Dr. Day provide the putative experts with his own opinions, in his covering 

email he disparaged the Court’s rule requiring experts to certify that they are not an advocate for 

any party. He asserted: “In practical terms, many experts must be in an advocacy role”, “Experts 

will tend to support whoever is funding them”, and “He who pays the piper calls the tune”.247 

281. In his oral testimony, Dr. Day asserted that he made these latter comments because he 

wanted the potential witnesses “to read that I didn’t believe that experts should be advocates for 

one side or the other,”248 which is in fact precisely the opposite of what he said to them. 

282. Dr. Day took these pre-emptive steps with respect to, at least, the plaintiffs’ expert 

witnesses Dr. Davidson, Dr. Schumacher, Dr. Hollinshead, and Mr. Labrie.249 

                                                 
244 White Burgess, at para. 45. 
245 Pichugin v. Stoian, 2014 BCSC 2061 at para. 19. 
246 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 81 line 6 – p. 86 line 21 [DBT, Tab 73]; 
Exhibits 119, 202 [DBE, Tabs 43, 65]. 
247 Exhibit 119, p. 2 [DBE, Tab 43]; Exhibit 202, p. 2 [DBE, Tab 65]. 
248 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 84 lines 29-31 [DBT, Tab 73]. 
249 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 81 line 6 – p. 86 line 21 [DBT, Tab 73]; 
Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 55 line 39 – p. 56 line 29 [DBT, Tab 75]; 
Exhibits 119, 135, 156, 163, 202 [DBE, Tabs 43, 54, 56, 58, 65]. 
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2.6 Dr. Day’s Evidence Ought to be Given Little Weight (If Any)  

283. Dr. Day is the President, CEO, and Medical Director of both of the Corporate Plaintiffs, 

Cambie and SRC, and has been since they began operation. He is also a shareholder in both 

corporations, and the largest single shareholder in Cambie.250 

284. Dr. Day has been the public face of this litigation since its inception, and has been publicly 

advocating for the adoption of a parallel private health care system in Canada for many years.251 

He has appeared frequently in the media commenting on the litigation, and posted tweets on his 

Twitter feed about the trial on almost a daily basis.252 

285. Dr. Day’s evidence in this action was by way an affidavit of almost 1,000 pages in length 

(with exhibits), and cross-examination on that affidavit over the course of three days.253 

286. For the reasons set out below, the defendant submits that Dr. Day is not a credible witness, 

and that none of his evidence in support of the plaintiffs’ claim should be accepted unless it is 

clearly corroborated by credible documentary evidence.  

2.6.1 Personal Stake in Outcome of Litigation 

287. Dr. Day agreed in cross-examination that he is not an impartial observer in this matter, and 

that he is “a passionate supporter of … the right of patients to bypass public waitlists”.254 

288. Dr. Day has a significant personal stake in the outcome of this litigation. Quite apart from 

any impact on his personal reputation that defeat for the plaintiffs would entail, he has a 

substantial annual income that apparently depends on the continued provision of services that are 

proscribed by the Impugned Provisions.255 

289. The income that Dr. Day obtains as a result of his involvement with Cambie and SRC 

includes: 

a. A salary of approximately $200,000 annually from Cambie;256 

                                                 
250 Exhibit 346A, Affidavit #9 of Dr. Day, sworn on 26 January 2018, p. 2, paras. 1-4 [DBE, Tab 94]; Transcript 
Day 116 (17 September 2018), Evidence of Dr. Day, p. 14 lines 7-17 [DBT, Tab 73]. 
251 Exhibit 346A, Affidavit #9 of Dr. Day, para. 445 [DBE, Tab 94]. 
252 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 65 line 33 – p. 66 line 6 [DBT, Tab 73]. 
253 More than a quarter of the affidavit, including many exhibits, was struck out as inadmissible hearsay, opinion, and 
argument: Day Affidavit Decision. 
254 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 61 lines 17-40 [DBT, Tab 73]. 
255 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 21 lines 5-43 [DBT, Tab 75]. 
256 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 21 lines 29-37 [DBT, Tab 75]. 



82 

 

b. Additional payments from Cambie varying from $250,000 to $545,000 

annually;257 

c. Dividends from Cambie of up to $183,000 annually;258 

d. Payments from SRC varying from $415,000 to $570,000 annually;259 

e. Dividends from SRC varying from $127,000 to $220,000 annually;260 

f. Somewhere between $200,000 and $500,000 annually from WorkSafeBC;261 and 

g. Less than $25,000 annually from MSP.262 

290. Dr. Day thus stands to lose well in excess of a million dollars of annual income if Cambie 

and SRC cease operations, and certainly has a significant amount of income at stake if the clinics 

are no longer permitted to operate outside the law. 

2.6.2 Inconsistent Evidence & Revisionist History 

291. Dr. Day’s evidence with respect to the extent of unlawful activity at Cambie has varied 

significantly depending on the context. 

292. In 2012, Dr. Day swore an affidavit in which he asserted that “approximately … 10% … 

[of Cambie’s patients] are receiving medically required treatment for which the physicians 

providing the service could or do bill MSP”.263 

293. At his examination for discovery in 2016, Dr. Day testified under oath that “at Cambie less 

than 10 percent of the total patients are BC insured patients; it’s not a big component of the work 

that we do”.264 

294. In his oral testimony, however, Dr. Day asserted that BC insured patients were “a 

significant percentage” of the patients treated at Cambie:265 

I think it varies, maybe 15, 20 percent, and we’re talking about purely medically necessary 
services. And some of the services we perform are hybrid services…. 

                                                 
257 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 25 lines 35-44 [DBT, Tab 75]; Appendix H. 
258 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 25 line 45 – p. 26 line 14 [DBT, Tab 75]; 
Appendix H. 
259 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 26 lines 15-29 [DBT, Tab 75]; Appendix H. 
260 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 26 lines 30-34 [DBT, Tab 75]; Appendix H. 
261 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 26 line 35 – p. 27 line 46 [DBT, Tab 75]. 
262 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 22 lines 4-37 [DBT, Tab 75]. 
263 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 34 lines 25-37 [DBT, Tab 75]. 
264 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 35 lines 11-29 [DBT, Tab 75]. 
265 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 33 lines 27-42 [DBT, Tab 75]. 
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295. At one point during his testimony, Dr. Day asserted that the clinics were put “at risk” by the 

litigation.266 There is, however, no evidence before the Court that would ground such a belief.267 

296. Dr. Day also asserted in his affidavit, in his oral testimony, and in an affidavit sworn in 

2012, that he personally had “always been open with the public and the government that we were 

providing medically necessary surgeries performed by enrolled doctors to non-exempt British 

Columbians” ever since Cambie opened its doors in 1996.268 

297. These sworn assertions are inconsistent, however, with evidence that Dr. Day was publicly 

representing, as late as 2003 and under oath, that Cambie was not providing medically necessary 

surgeries in violation of the Impugned Provisions. Specifically, this evidence includes: 

a. A newspaper article from September of 1995 in which Dr. Day is quoted as 

saying, in response to the amendment of the Act, “No doctor wants to break the 

law” and “the clinics extra-billing on Medicare services have no choice but to 

cancel their scheduled procedures as of today and tell their patients to either go to 

Bellingham or Seattle for quick surgery or to put their names on the waiting lists 

at their local hospitals”;269 

b. A newspaper article from November of 1995 in which Dr. Day is quoted as saying 

that “recent British Columbia government legislation forbids the facility to 

perform on British Columbians surgery which doesn’t fall under the Medical 

Services Plan. As a result, any non-insured surgery performed at the clinic will be 

done only on people from outside the province.”;270 

c. A newspaper article from May of 1997 in which Dr. Day is quoted as saying “the 

government will not allow people on surgery wait lists to go” to Cambie, and “Our 

patients are tourists and foreigners coming here for surgery in addition to those 

                                                 
266 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 61 lines 24-31, p. 62 line 43 – p. 63 line 44 
[DBT, Tab 73]. 
267 In fact, Cambie’s most recent financial statements suggest that if the provisions of Bill 92 were brought into effect 
(making violation of the extra-billing prohibitions an offence), this “would not cast a significant doubt on the 
Company’s ability to continue as a going concern”: Exhibit 585, DSCBD, “Cambie Surgeries Corporation Financial 
Statements: August 31, 2018” p. 2598 at p. 2609 [SEALED] [DBE, Tab 198]. 
268 Exhibit 346A, Affidavit #9 of Dr. Day, p. 63, para. 339 [DBE, Tab 94]; Transcript Day 117 (18 September 
2018), Evidence of Dr. Day, p. 23 line 18 – p. 24 line 27 [DBT, Tab 74]. 
269 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 29 line 35 – p. 31 line 24 [DBT, Tab 74]. 
270 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 31 line 35 – p. 32 line 12 [DBT, Tab 74]. 
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needing dental and cosmetic surgery”;271 

d. An article from the Canadian Medical Association Journal from August of 1997 

which cites Dr. Day and states “when the government took action they could have 

effectively stripped the Cambie Centre of all its patients and surgeons before it 

even opened its doors. Instead, the clinic’s investors put their backup plan into 

effect: it would restrict itself to non-insured services for BC patients seeking 

dental or cosmetic surgery and market its entire range of services and expertise 

abroad”;272 

e. A newspaper article from November of 1999 in which Dr. Day is quoted as saying 

that Cambie’s patients “include people sent by the… [WCB] and those coming for 

procedures not covered by provincial health care plans. And many are foreigners, 

who may have torn a ligament or otherwise injured themselves skiing at Whistler. 

They can go to Cambie and be seen right away” … “But Canadians with similar 

disabling injuries judged not serious enough to be treated on an emergency basis 

go on a 12- to 18-month waiting list”;273 

f. A newspaper article from April of 2000 in which Dr. Day is said to have stated 

that Cambie is operating “perfectly legally”: “He can’t take individual British 

Columbian patients, unless they’re getting facelifts or dental work that isn’t 

covered by medicare”; and274 

g. Testimony before a standing committee of the Canadian Senate in October of 

2001 in which Dr. Day assured the committee members that Cambie had “no 

medicare patients”.275 

298. Dr. Day’s evidence is particularly inconsistent with the sworn statements he made in an 

affidavit that was filed in the Supreme Court of Canada in December of 2003, in support of an 

application to intervene in the Chaoulli case. In that affidavit, Dr. Day swore as follows:276 

Over 50% of the surgeries performed at [Cambie] are paid for by the Workers’ Compensation 
Board, which is exempt from the British Columbia Medicare Protection Act and is permitted to 

                                                 
271 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 32 line 25 – p. 33 line 8 [DBT, Tab 74]. 
272 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 34 line 16 – p. 36 line 26 [DBT, Tab 74]. 
273 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 37 line 3 – p. 38 line 16 [DBT, Tab 74]. 
274 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 38 line 27 – p. 39 line 18 [DBT, Tab 74]. 
275 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 39 line 28 – p. 44 line 6 [DBT, Tab 74]. 
276 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 44 line 17 – p. 48 line 40 [DBT, Tab 74]. 
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operate outside of the public system and jump the lengthy surgical waiting lists. 
 
The remaining services performed at [Cambie] are a combination of work performed for or in 
relating to non-residents, the RCMP, the Insurance Corporation of British Columbia, uninsured 
dental services, uninsured cosmetic services, First Nation peoples, veterans, Canadian Armed 
Forces personnel and others. In addition, some of the patients we have treated from other 
jurisdictions were funded by the government of the Yukon Territory. … 
 
I or the [Cambie] in general are approached on almost a daily basis by individuals requesting 
surgical treatment. These individuals are frustrated and angry with the lengthy delays in the 
public system and generally become further enraged when they are told that while their 
treatment could be performed at Cambie in short order, the applicable legislation prohibits it. 
We send many desperate patients offshore, to the United States, Europe and elsewhere. 

299. Dr. Day’s testimony regarding the audit conducted in 2011 was, likewise, inconsistent with 

the credible evidence before the Court. He asserted in his oral testimony:277 

But in 2012 [sic] we voluntarily allowed the Medical Services Commission to come into our 
clinic. It wasn’t from a court order. We voluntarily opened our books to them at both clinics, 
and they have seen everything that we have in our files. … 
 
We let the literally, My Lord, we let these auditors come into our offices. We sat there and said, 
look at anything you want. 

300. This is directly contradicted by the evidence in the Audit Report, which stated:278 

We received courteous but only limited cooperation from the president, management and staff 
of SRC and Cambie. SRC and Cambie provided us access to appointment listings, patient 
records, invoices for client services, current shareholder listings and an unsigned administration 
agreement between SRC and Cambie. Representatives were unwilling to provide us access to 
each corporation’s financial statements, ledgers and contractual arrangements with physicians. 
… 
 
Our ability to conclude with respect to any extra billing and overlapping claims was hampered 
by: 
 

 No access to the financial reports and ledgers of SRC and CSC…. 
 
A high level of cooperation was afforded to us by SRC and CSC representatives with respect to 
testing patient records and charges to clients. There was, however, no cooperation provided to 
allow us to determine if the physicians rendering benefits at SRC or CSC were compensated by 
either corporation from the private charges for those benefits. 

301. In short, Dr. Day repeatedly made significant assertions of fact under oath that were 

                                                 
277 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 7 lines 35-39, p. 8 lines 28-30 [DBT, Tab 
75]. 
278 Exhibit 11, CBD, “Specialist Referral Clinic (Vancouver) Inc. and Cambie Surgeries Corporation: Audit Report” 
p. 90 at pp. 95, 107 [Prima Facie truth] [DBE, Tab 11]. 
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demonstrably inconsistent with other, credible evidence. 

2.6.3 Failure to Produce Documents 

302. Notwithstanding the plaintiffs’ obligation under the Rules to produce documents, 

notwithstanding specific documentary requests at his examination for discovery, and 

notwithstanding repeated orders from the Court to produce specific categories of documents,279 

the evidence is clear that Dr. Day made no real effort to produce relevant documents until well 

into the trial. In fact, he denied under oath the existence of documents that he later produced. 

303. By way of example, at his examination for discovery in 2013 Dr. Day was asked to produce 

“anything in writing that would have been provided to the investors as initial information upon 

which they’re being asked to invest in” Cambie.280 In response to that request, counsel for the 

plaintiffs advised, three months later, that “As set out in Affidavit #5 of Dr. Day, sworn October 

9, 2013, no such documents are in the control or possession of the Plaintiffs.”281 

304. In his fifth affidavit, referred to in counsel’s correspondence, Dr. Day swore that no such 

documents existed.282 Yet a list of documents provided at the end of December 2017, included at 

least three bundles of documents that clearly fell within the description of the documents sought 

in the 2013 examination for discovery.283  

305. At trial, when confronted with the “Proposal for a Private Hospital” and his denial of its 

existence in his 2013 affidavit, Dr. Day testified as follows:284 

THE WITNESS: What I said in my affidavit was what I could remember. And then afterwards 
I went rummaging in the basement, actually, not the attic. 
THE COURT: About a year and a half later. 

                                                 
279 Cambie Surgeries Corp. v. British Columbia (Medical Services Commission), 2013 BCSC 2066; Cambie 
Surgeries Corp. v. British Columbia (Attorney General), 2017 BCSC 355 (“Excel Document Decision”), referring as 
well at para. 6 to earlier May 2014 order; Cambie Surgeries Corporation v. British Columbia (Attorney General), 
2017 BCSC 2062; Cambie Surgeries Corporation v. British Columbia (Attorney General), 2018 BCSC 461. 
280 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 74 lines 17-37 [DBT, Tab 73]; Exhibit 355, 
extract from transcript of examination for discovery of Dr. Day [DBE, Tab 101]. 
281 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 75 lines 2-26 [DBT, Tab 73]; Exhibit 356, 
letter from Rob Grant to Jonathan Penner (18 October 2013) [DBE, Tab 102]. 
282 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 75 line 38 – p. 76 line 16 [DBT, Tab 73]. 
283 Exhibit 346B, Affidavit #9 of Dr. Brian Day, Exhibit “NNN”, “Proposal for a Private Hospital, Vancouver, 
British Columbia,” prepared in 1991 [DBE, Tab 95]; Exhibit 357, “Proposal for the Development of Inpatient and 
Ambulatory Medical and Surgical Centres” [DBE, Tab 103]; Exhibit 359, “Cambie Surgeries Corporation: 
Ratification of Issuance and Delivery of the Confidential Offering Memorandum” (26 September 1994) [DBE, Tab 
105]. 
284 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 80 lines 28-33 [DBT, Tab 73]. 
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THE WITNESS: Well, whatever. [emphasis added] 

306. When confronted with the Cambie offering memorandum, Dr. Day testified:285 

Q Now, Dr. Day, when you were asked to produce documents in 2013 you were 
asked to produce anything in writing that would have been provided to the 
investors in Cambie as initial information upon which they’re being asked to 
invest in the clinic, and I suggest to you, Dr. Day, that this document falls squarely 
within what you were asked to produce five years ago and you didn’t do so and 
that you denied that any such documents existed under oath. 

A This is a memorandum. It’s not a business prospectus or plan. It’s not it’s an 
offering memorandum. There’s a big difference between a business plan and an 
offering memorandum. 

Q Dr. Day, you were asked to produce anything in writing that would have been 
provided to investors in Cambie in connection with their investment in the clinic, 
and I suggest to you that is what this document is. 

A Well, obviously it was produced. It’s there was nothing in it to hide. I’m not quite 
sure the purpose of why you’re trying to call an offering memorandum a business 
plan. … 

Q And I’m going to ask again, Dr. Day, what efforts, exactly, did you make to 
ensure that your statement in your affidavit number 5 that no business plan or 
prospectus existed was true. 

A Well, this is as you know, when you sign an affidavit it was to the best of my 
knowledge, and I would not have considered this a business plan because this is 
not a business plan. It’s an offering memorandum. [emphasis added] 

307. It is clear from his evidence that Dr. Day did not make any serious attempt to determine 

whether he had relevant documents in his possession before swearing an affidavit asserting that 

no such documents existed. 

308. Dr. Day’s failure to produce relevant documents went well beyond the foregoing example, 

however. In fact, there was a profound failure on the part of the corporate plaintiffs in the course 

of this litigation to produce documents that they were specifically ordered to produce, which was 

explained by assertions that no such documents exist. For the reasons that follow, those assertions 

have no credibility whatsoever. 

309. The amount that Cambie pays to physicians on an annual basis varies between $2.5 million 

and $3 million.286 This represents a significant portion of the clinic’s annual revenue, which is 

                                                 
285 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 11 lines 20-42, p. 12 lines 6-14; see also, the 
exchange at p. 7 line 7 – p. 9 line 22 [DBT, Tab 74]. 
286 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 62 line 19 – p. 64 line 6 [DBT, Tab 74]; 
Exhibits 362, 363, 364 [DBE, Tabs 107, 108, 109] [SEALED].  
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varies between $10 million and $11 million.287 

310. In May of 2014, the plaintiffs were ordered to produce documents showing the basis on 

which physicians were compensated by Cambie.288 No such documents were produced. When Dr. 

Day was cross-examined on the existence of such documents at trial he testified as follows:289 

Q And what information are those independent contractors given regarding the 
compensation they’ll be receiving from Cambie? 

A I don’t know exactly what information they’re given. I think that if they ask us we tell 
them, but there’s a large there has always been a large element of trust in terms of 
what we have paid. … 

Q So no doctor has ever asked you, what will I earn if I come and work at Cambie? 
A Never. … 
Q Is there any documentation in existence anywhere that describes Cambie’s obligations 

in connection with the compensation paid to physicians? 
A Not that I know of. 
Q Any documentation in existence anywhere that describes the physicians’ obligations? 
A Financial obligations? 
Q The physicians’ obligations to Cambie in connection with the compensation the 

physician is receiving. 
A No. Not that I know of. 
Q Any documentation in existence anywhere that sets out the physicians’ rights as 

against Cambie? 
A Sorry? The physicians’ what? 
Q Rights as against Cambie. 
A No, not that I know of. 

311. According to Dr. Day, Cambie has no written documentation evidencing the relationship 

between itself and any of the hundred or so specialists whom it pays, notwithstanding the strong 

recommendation of the College of Physicians and Surgeons that physicians have ethical 

professional, and legal obligations to address in writing such matters as ownership, custody, 

confidentiality, and enduring access to medical records for themselves and their patients. The 

College has said that “This type of situation is unacceptable and may even be unprofessional.”290 

312. The claimed absence of documentation goes further, however: Dr. Day testified that there is 

no documentation that describes the basis for payment of any of the funds disbursed to 

                                                 
287 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 50 lines 20-36 [DBT, Tab 73]; Exhibit 350, 
p. 5 [DBE, Tab 97]; Exhibit 351, p. 5 [DBE, Tab 98]. 
288 This is the order described at para. 6 of Excel Document Decision. 
289 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 15 lines 14-21, p. 16 lines 20-22, p. 16 line 45 
– p. 17 line 13 [DBT, Tab 74]. 
290 Exhibit 365, College of Physicians and Surgeons, “Don’t practise without a formal written agreement” [DBE, 
Tab 110]. See also exchange at Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 66 line 2 – p. 72 
line 33 [DBT, Tab 74]. 
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physicians:291 

Q Perhaps my question wasn’t very clear. I’m assuming that when a physician receives a 
payment from Cambie, typically, I suggest, it will be in the form of a cheque. 

A Yes. 
Q And my question is when a physician receives a cheque from Cambie that’s being 

paid out of that account do they along with that cheque receive any information about 
what the cheque is for? 

A I don’t think they do, but, you know, I I don’t think there’s any specific it might be it 
might be said it will be dated, but I think it’s I think that’s all. 

Q So they simply receive a cheque with no indication of what that cheque is in relation 
to? 

A But they know what it’s for because it would say July 1918 [sic] and they know what 
they did in July of 1918 and it’s services to Cambie….292 

313. The Court explored this absence of documentation with Dr. Day:293 

THE COURT: So Canada Revenue Agency takes their word for it? 
THE WITNESS: I’m sorry? 
THE COURT: Canada Revenue Agency takes the word of doctors where the doctors got their 
money from? 
THE WITNESS: Oh, I think it just goes into it’s just put down as their they’ve received it from 
Cambie as a payment for professional services, so they have to declare it to Revenue Canada. 
THE COURT: Yeah. 
THE WITNESS: Yes. 
THE COURT: And what do they say to Revenue -- 
THE WITNESS: Unless they’re tax cheaters. 
THE COURT: What do you say to Revenue Canada? 
THE WITNESS: We put it down as a payment to -- 
THE COURT: No, you personally. 
THE WITNESS: Me personally? 
THE COURT: Yeah, Brian Day. Do you send an invoice to Cambie Surgeries for your time? 
THE WITNESS: I don’t send an invoice. They just the way we I mean, I know it might sound 
too informal, but we don’t invoice them. We track what the doctors do and the dentists or it 
may be slightly different for some of the dentists. But we track what the doctors do and then 
send them a cheque based on the this is your July payment for the work you have done at 
Cambie. And they have to -- 
THE COURT: That doesn’t sound right to me. I -- but that’s what he said. 

314. The absence of documentation, according to Dr. Day, was in place prior to September of 

2014 as well.294 

                                                 
291 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 77 lines 23-40 [DBT, Tab 74]. 
292 This latter assertion was contradicted by Dr. Day later in his evidence, when he asserted: “The physicians don’t 
the surgeons don’t know how they’re paid because they don’t know how unless you’re one of the Cambie 
administrative staff you do not know how that calculation is made.”: Transcript Day 117 (18 September 2018), 
Evidence of Dr. Day, p. 83 lines 26-34 [DBT, Tab 74]. 
293 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 77 line 41 – p. 78 line 23 [DBT, Tab 74]. 
294 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 78 line 44 – p. 79 line 3, p. 80 lines 42-47, p. 
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315. This alleged lack of documentation seems utterly inexplicable, until one understands that 

Cambie and SRC have been engaging in fraudulent activity for years, and the denial of any 

documentation is a deliberate attempt to make it difficult or impossible for that fraudulent activity 

to be detected. 

316. The first step in unravelling the clinics’ cupidity is understanding that Dr. Day has publicly 

described as “fraudulent” what he considers to be “extra billing”:295 

… [T]o my mind extra-billing is where you receive an amount as under the Canada Health Act 
which is in where a physician or a dentist receives an amount in addition to that which they 
receive from the provincial government under the public health plan. 

317. In an affidavit sworn in October of 2012, Dr. Day asserted that Cambie charged patients a 

facility fee “for the use of operating room facilities, equipment, medications, anesthesia and 

nursing services.” He specifically denied in that affidavit that Cambie charged patients for the 

actual provision of the surgery by the physician.296 

318. What became clear in the course of Dr. Day’s testimony, however, is that (prior to 

September of 2014) Cambie:297 

a. Charged patients for the provision of medically necessary services (surgeries); 

b. Paid surgeons an amount that was based primarily on the volume of surgical 

services that the surgeons had provided at Cambie; and 

c. Expected those surgeons to claim payment from MSP for the surgeries. 

319. For clarity, the only thing that changed in September of 2014 is that Cambie no longer 

expected surgeons to claim payment from MSP, and instead increased its fees to include a 

component for the physicians’ fees.298 

320. Thus, even though Dr. Day considers it extra-billing, and therefore fraudulent, for a 

physician to be paid both by MSP and by a patient for the same service, Cambie was for years 

facilitating exactly that behaviour by the physicians providing services there and Dr. Day himself 

                                                                                                                                                              
81 lines 14-29 [DBT, Tab 74]. 
295 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 17 line 9 – p. 21 line 6 [DBT, Tab 73]. 
296 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 51 line 2 – p. 54 line 34 [DBT, Tab 75]. 
297 Exhibit 353, Notice to Admit dated 10 June 2015 [DBE, Tab 99]; Transcript Day 117 (18 September 2018), 
Evidence of Dr. Day, p. 81 line – p. 86 line 21 [DBT, Tab 74]. 
298 Exhibit 346A, Affidavit #9 of Dr. Day, p. 22, para. 111; p. 23, paras. 117-118 [DBE, Tab 94]. 
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was benefiting from it personally.299 

321. When cross-examined on what had been happening at Cambie, Dr. Day asserted that it was 

not extra-billing because there was no direct link between the facility fee charged and the 

physician payment:300 

THE COURT: So, Dr. Day, you agree that if the money went through another party that would 
still be extra-billing? 
THE WITNESS: If it went through another party, but not if it’s out of the gross revenue of the 
corporation, which is where it comes. 

322. Dr. Day’s evidence was also that Cambie would still be compensating physicians this way 

except that in September of 2014 they decided to ask their surgeons to stop billing MSP “to help 

the provincial government manage their conflict with the federal government and transfer 

payments”.301 

323. Note that every physician at Cambie who participated in this “fraudulent” scheme is as 

culpable as Dr. Day, all of whom Dr. Day described as “among the most ethical that I’ve ever 

come across in my 40-odd years of being a doctor”.302 

2.6.4 Active Misrepresentations 

324. A further reason why Dr. Day’s evidence is not credible is the existence of numerous 

instances where public statements that he has made in connection with the litigation, and even his 

sworn testimony, is demonstrably inaccurate and/or misleading. 

325. An example of this type of public statement is a “quote” that Dr. Day posted on his 

personal website under the heading “Health Care Quotes”.303 The “quotation” in question 

purports to be the “Official government response to constitutional challenge (blaming patients 

and doctors for health system’s woes and absolving themselves of all responsibility)”. In fact, as 

became clear during Dr. Day’s cross-examination, the two paragraphs on Dr. Day’s website were 

not a quotation at all, but Dr. Day’s paraphrasing of, and misrepresentation of, various passages 

from the defendant’s Response to Fourth Amended Civil Claim.304 
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302 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 74 line 40 – p. 75 line 2 [DBT, Tab 74]. 
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326. Another example of Dr. Day’s public misrepresentations is a tweet that he posted on his 

Twitter feed on 2 November 2017.305 The tweet is headed “From the Hearings in Our 

Constitutional Trial Last Week”, and purports to be a direct quotation of statements made by 

counsel for the defendant in court during the trial of this matter. In actual fact, as Dr. Day 

admitted in cross-examination, the tweet consists of heavily edited versions of various passages 

from the defendant’s Response to Fourth Amended Civil Claim.306 

327. Dr. Day further saw fit to preface the “quotation” with “I wonder what daddy would think 

of this claim?”, and follow it with the statement “The father of one of the government lawyers is 

a family physician!!”.307 Although he admitted during cross-examination that this personal attack 

on one of the defendant’s counsel was offensive, and that he “shouldn’t have done it”, he asserted 

that he did it because he was “emotional”.308 

328. An example of a misleading statement in Dr. Day’s sworn evidence is his statement in his 

affidavit that “currently, the Health Authorities that fund surgeries at Cambie pay the entire cost 

of the surgeries directly”.309 In actual fact, as Dr. Day admitted during his testimony, Cambie has 

not had a contract with a Health Authority for at least five or six years, and possibly longer.310 

2.6.5 Refusal to Admit Clear Facts; Evasion 

329. In his oral testimony at trial, Dr. Day repeatedly refused to admit facts that could not 

seriously be disputed, and gave a number of evasive answers to straightforward questions. 

330. In June of 2015 the plaintiffs admitted certain facts set out in a Notice to Admit, including 

that the amounts paid to any particular physician in any given month “depends primarily on the 

volume of surgical services performed at Cambie by the physician in that month”.311 Dr. Day 

denied that “surgical services” meant “surgical services”, but insisted that it included 

administrative tasks, teaching, equipment ordering, and interactions with staff.312 
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331.  Another fact admitted by the plaintiffs in 2015 was that the medical assessments provided 

to beneficiaries at SRC and referred to by SRC as “Independent Medical Assessments” (“IMAs”) 

“include services that are Benefits, but are generally more comprehensive and detailed than the 

assessments provided by the same physicians when billing the MSP”.313 Dr. Day refused to agree 

that this admission meant what it plainly said, first asserting that “We take the position that a 

patient who is suffering harm on a waitlist has the right to bypass the government health system 

when the government health system is forcing them to suffer and wait”,314 and then asserting for 

the first time that from time to time MSP, rather than the patient, is billed for IMAs provided at 

SRC.315 

332. At one point the Court had to intervene to get Dr. Day to admit what the address of Cambie 

is.316 On another instance, Dr. Day made the extraordinary claim that Cambie does not actually 

pay the physicians who provide surgeries there:317 

Cambie doesn’t pay those to physicians. Those are coming through client -- the patients pay a 
global fee. Cambie itself is the corporation. It does not pay -- it does not choose to pay 
physicians or not choose to pay physicians. 

333. Dr. Day asserted during his testimony that statements he made in affidavits were only made 

“to the best of… [his] knowledge,” even when there was no such disclaimer in the affidavit.318 

When confronted with correspondence from his counsel that contradicted his evidence, Dr. Day 

struggled to deny the plain meaning of the correspondence.319 

334. Dr. Day’s rambling and evasive answers frequently prompted the Court to intervene.320  

335. In summary, Dr. Day is not a credible witness, and the Court ought not to place any weight 

                                                 
313 Exhibit 353, Notice to Admit dated 10 June 2015 [DBE, Tab 99]. 
314 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 59 lines 11-15 [DBT, Tab 73]. 
315 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 60 lines 22-31 [DBT, Tab 73]. 
316 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 9 lines 8-22 [DBT, Tab 74]. 
317 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 63 lines 25-29 [DBT, Tab 73]. 
318 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 12 lines 6-14, p. 53 line 28 – p. 60 line 26 
[DBT, Tab 74]. 
319 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 1 line 21 – p. 9 line 19 [DBT, Tab 75]. 
320 See for example Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 33 line 8, p. 48 lines 26-36, 
p. 59 lines 16-22, p. 71 lines 36-45, p. 72 lines 8-33, p. 79 lines 26-34, p. 80 lines 15-38, p. 82 line 43 – p. 83 line 5, 
p. 83 lines 24-32 [DBT, Tab 73]; Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 8 lines 13-21, 
p. 9 lines 14-22, p. 10 lines 1-9, p. 19 line 8 – p. 20 line 6, p. 25 line 23 – p. 26 line 4, p. 36 lines 23-39, p. 45 lines 
42-47, p. 48 line 11 – p. 49 line 15, p. 57 line 44 – p. 58 line 10, p. 70 lines 20-42, p. 76 lines 6-26, p. 77 line 36 – p. 
78 line 23, p. 80 lines 15-40, p. 84 line 1 – p. 85 line 9, p. 91 lines 3-34 [DBT, Tab 74]; Transcript Day 118 (19 
September 2019), Evidence of Dr. Day, p. 4 lines 8-31, p. 7 line 10 – p. 9 line 19, p. 13 lines 29-40, p. 23 lines 10-
19, p. 40 lines 2-40, p. 42 lines 29-40, p. 43 lines 15-33, p. 44 lines 1-20, p. 47 lines 9-23, p. 53 lines 23-47 [DBT, 
Tab 75]. 
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on any of his evidence except where it is fully corroborated by reliable admissible documentary 

evidence. 

2.7 SPR Data and Anecdotal Evidence Does Not Prove the Plaintiffs’ Claim  

336. In their final argument, the plaintiffs rely heavily on examples of circumstances in which 

they say data from the SPR, or anecdotes from non-plaintiff patients, indicate that patients are 

waiting longer than the benchmark associated with their physician-assigned priority code for 

scheduled surgery.321 

337. For the reasons set out above, the plaintiffs cannot rely on evidence of unidentified or 

non-plaintiff patients to establish a breach of section 7. For the same reasons, the plaintiffs cannot 

rely on SPR data for that purpose. As with medical records tendered in evidence, the SPR data 

cannot be relied on for the truth of the underlying diagnoses of unidentified patients and, even if 

it could, that data does not establish that anyone with any particular diagnosis has waited for any 

particular length of time, let alone that as a result of that wait they have suffered any harm. This 

latter point is particularly important in light of the evidence (described below in Sections 3.2.6.2 

and 3.2.8) that physicians have the ability to ensure that patients in need of urgent care obtain it 

quickly. 

338. The plaintiffs’ reliance on SPR data also ignores the evidence that most British 

Columbians who require surgery receive it in a timely way, particularly those who require it 

urgently.322 This evidence is detailed in Section 3.2.8, and includes confirmation from physician 

witnesses including Dr. Lauzon, Dr. Dvorak, Dr. Penner, and Dr. Van Laeken, and expert 

witnesses including John McGurran and Dr. Smith. Mandy Martens said after her cancer was 

diagnosed her care was “amazing”, and Erma Krahn was very happy with the timeliness of the 

extensive care she received in the public system, except for the wait she was told she would have 

for knee surgery. Other confirmatory evidence was provided by Larry Cross, Kyle Doyle, Myrna 

                                                 
321 See, e.g., paras. 835-841 re cancer surgery; paras. 925-961 re gallbladder surgery; paras. 966-1030 re plastic 
surgery; paras. 1059-1082 and 1091-1115 re cataract surgery; paras. 1119-1171 re bariatric surgery; paras. 1184-
1348 re knee arthroscopy; paras. 1354-1376 re shoulder surgery; paras. 1387-1470 re hip and knee replacement 
surgery; paras. 1471-1518 re foot and ankle surgery; paras. 1519-1602 re orthopaedic spinal surgery; paras. 1603-
1664 re neurosurgery; paras. 1665-1687 re pain management procedures; paras. 1688-1723 re dental surgery; paras. 
1724-1752 re cardiac and vascular surgery; paras. 1753-1785 re hernia surgery; paras. 1786-1847 re diagnostic 
imaging; and paras. 1848-1878 re psychological harm. 
322 See, e.g., Exhibit 2A, MOH PFF, p. 22. See also Section 3.2.8, “The System Provides Timely Care in Urgent and 
Emergent Situations”. 
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Allison, Stefan Fletcher, Dr. McCracken, and Dr. McMurtry.323 

339. Regardless, the defendant has acknowledged repeatedly throughout the course of this trial 

that there are patients in British Columbia who do not receive their scheduled surgery within the 

benchmark wait time associated with their procedure. This was noted, for example, in the 

Defendant’s Opening Statement:324 

The Court will hear evidence from the Plaintiffs of problems in the operation of the health care 
system, including the problem of some people waiting longer than they should for surgery. No 
one denies that such problems exist; the fact of their existence is not disputed. The Government 
has publicly acknowledged the existence of those problems, and the Ministry of Health has 
been working to address them for years. 

340. The defendant’s position was also noted by the Court in May of 2017:325 
Again, British Columbia does not dispute there are wait lists and that patients wait longer than 
they should. 

341. In fact, and as acknowledged by the plaintiffs’ witnesses,326 it will simply never be 

humanly possible to guarantee that every single individual obtains surgery within the benchmark 

wait time associated with their diagnosis: there will always be at least some individuals who fall 

outside that category. 

342. The defendant also does not contest that a patient who is waiting for scheduled surgery 

continues to experience whatever symptoms may be associated with their condition during the 

time that they are waiting. This is distinct, however, from additional harm caused not by the 

patient’s underlying condition but from waiting itself. Absent a positive constitutional right to 

healthcare (which does not exist)327 continued suffering from the symptoms of a medical 

condition does not amount to a breach of anyone’s section 7 rights, let alone those of the Patient 

Plaintiffs, so as to enable the plaintiffs to meet their onus of establishing (on admissible evidence) 

that such additional harm has been caused by the Impugned Provisions. 

343. Thus the fact that there are patients in British Columbia who do not obtain their scheduled 

                                                 
323 All of this evidence is detailed in Section 3.2.8. 
324 Defendant’s Opening Statement, pp. 74-75. See also, e.g., Transcript Day 5 (12 September 2016), p. 60 lines 2-
10, p. 80 lines 12-44 [DBT, Tab 3]; Transcript Day 61 (6 February 2017), p. 86 line 6 – p. 87 line 26 [DBT, Tab 
47]; Transcript Day 82M (16 September 2017), p. 21 lines 33-47 [DBT, Tab 52]; Transcript Day 82N (20 
September 2017), p. 69 lines 8-16 [DBT, Tab 53]. 
325 Documents in Possession Decision, at para. 111. 
326 Transcript Day 64 (9 February 2017), Evidence of Dr. Penner, p. 68 line 9 – p. 69 line 27 [DBT, Tab 48]; 
Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 104 lines 17-39 [DBT, Tab 56]. 
327 Chaoulli SCC, at para. 104; See also PCRM BCCA, at para. 89; Toussaint; Canadian Doctors for Refugee Care; 
Allen, at para. 35. 
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surgery within the benchmark wait time associated with their priority code is not in issue in this 

litigation, and does not assist the plaintiffs in proving their claim. 

344. What is in issue is whether the plaintiffs have established a breach of the section 7 or 

section 15 rights of any of the Patient Plaintiffs on the basis of admissible evidence. The 

defendant says that they have not, and that the statistical data and anecdotal evidence that they 

have built their case on is not relevant to the issues that this Court must decide. 

PART 3 – FACTS 

3.1 Legislative Scheme 

3.1.1 Overview 

345. The Defendant adopts the facts and argument set out in the AGC’s Final Argument. 

3.1.2 The Impugned Provisions 

346. The Medicare Protection Act328 (the “MPA”) is the current incarnation of the legislative 

means by which the Province has implemented the MSP, which is the primary public insurance 

scheme for physician services. The MPA was enacted as the Medical and Health Care Services 

Act,329 (the “1992 Act”) and renamed in 1995.330 The 1992 Act repealed and replaced the Medical 

Services Act331 (the “1967 Act”), which had been re-enacted as the Medical Service Act,332 as well 

as the Medical Service Plan Act, 1981333 (the “1981 Act”). 

347. The plaintiffs challenge sections 14, 17, 18, and 45 of the MPA (the “Impugned 

Provisions”), which are attached as Appendix C. 

348. In summary, section 14 permits an Enrolled Physician to “opt out” of the MSP billing 

process, and bill Beneficiaries directly. Opted-Out Physicians are part of the public insurance 

scheme for physician services because the Benefits they render are reimbursable by the MSP. 

Under s. 14(9) an Opted-Out Physician must provide a completed claim form to the Beneficiary 

after rendering a Benefit to them. The Beneficiary may then claim reimbursement from the MSC 

                                                 
328 R.S.B.C. 1996, c. 286. 
329 S.B.C. 1992, c. 76. 
330 By the Medical and Health Care Services (Amendment) Act, S.B.C. 1995, c. 52 (the “1995 Act”). 
331 S.B.C. 1967, c. 24. 
332 R.S.B.C. 1979, c. 255. 
333 S.B.C. 1981, c. 18. 
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for the amount billed.334 In this way, section 14 ensures that all Benefits rendered to Beneficiaries 

by Opted-Out Physicians be reimbursed by the MSC. The plaintiffs describe section 14 as being 

part of the “prohibition on dual practice” because it prevents Enrolled Physicians from rendering 

Benefits to Beneficiaries “outside of the public system”.335 However, the only sense in which that 

could be true is that, under s. 14(9), Opted-Out Physicians cannot preclude Beneficiaries from 

being reimbursed by the MSC for Benefits rendered to them by refusing to provide them with 

completed claim forms.  

349. Section 17(1) is a general restriction on charges made by any “person” to “another person” 

for or in relation to a Benefit or the rendering of a Benefit (“For A Benefit”), unless otherwise 

provided for in the MPA, in the regulations, or by the MSC. The word “Person” is defined in the 

Interpretation Act as including “a corporation, partnership or party, and the personal or other 

legal representatives of a person to whom the context can apply according to law”.336 

350. Section 16.1 of the MPA provides further definitions that apply to sections 17 and 18: 

Definitions 
16.1 In this Part: 
“another person” or “the other person” means, if charged for or in relation to a service or 
benefit, 

(a)the recipient of the service, 
(b)the beneficiary, or 
(c)a person who is not described by paragraph (a) or (b); 

“charge another person” includes solicit, demand, require, receive, obtain, acquire, or accept 
from the person being charged, in any form or manner, 

(a)a payment of money, goods or a service of any kind, or 
(b)valuable consideration, enrichment, profit, gain, promise or advantage.  

351. As will be discussed further below, the generality of these definitions was created as a 

response to patient complaints regarding fees charged by private clinics.337 As discussed further 

below, there had been creative attempts by private clinics to circumvent the law based upon the 

previous wording of sections 17 and 18. 

352. Sections 17(1.1) and 17(1.2) were introduced at the same time as section 16.1.338 Under 

section 17(1.1) the MSC is empowered to determine that a charge is in relation to a Benefit under 

                                                 
334 MPA, s. 14(7). 
335 PFA, para. 101. 
336 R.S.B.C. 1996, c 238, s. 29. In this section of the Final Argument, the word “Person” will have this meaning. 
337 Exhibit 584B, Tab 54, Hansard, 18 November 2003, pp. 7977-7979 [DBE, Tab 197].  
338 Medicare Protection Amendment Act, 2003, S.B.C. 2003, c. 95 (the “2003 Act”). 
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s. 17(1) on the basis that the charge was related to access to a Benefit. Section 17(1.2) provides 

that no Person is liable to pay an amount charged contrary to s. 17(1). 

353. Section 17(2) provides the exceptions to the general restriction in s. 17(1). Namely, the 

prohibition does not apply if, at the time the service was rendered, it was not a Benefit, it was not 

rendered to a Beneficiary, or it was not rendered by an Opted-In Physician.  

354. Section 18(1) is a specific restriction on charges made by any “person” to “another person“ 

for or in relation to a service or the rendering of a service that is a Medically Required Service or 

a General Hospital Service, and which is rendered by an Unenrolled Physician. The restriction is 

that such a charge cannot be in excess of the amount that would be payable under the law if an 

Enrolled Physician had rendered the service. This provision applies to Unenrolled Physicians 

who render the service in a circumstance described in s. 18(2). 

355. Section 18(2) limits the restriction in s. 18(1) to services rendered in a hospital, a 

continuing care facility or a community care facility, or in a medical or diagnostic facility if a 

Health Authority has contracted to have the service rendered.339 

356. Section 18(3) is a specific restriction on charges made by any “person” to “another person“ 

For A Benefit which is rendered by an Opted-Out Physician. The restriction is that such a charge 

cannot be in excess of the amount that would be payable under the MPA, in the regulations, or by 

the MSC. 

357. Section 18(4) provides that no Person is liable to pay an amount charged contrary to ss. 

18(1) and 18(3). 

358. Together, sections 17(1) and 18(3) restrict charges For A Benefit rendered to a Beneficiary 

by an Enrolled Physician. The plaintiffs frequently refer to these provisions as contributing to a 

“prohibition on dual practice”, but that is an inaccurate characterization, and their 

characterization of the effects of the legislative restrictions are also frequently inaccurate. In 

particular: 

a. It is not true that Enrolled Physicians are prohibited from providing or charging 

for Medically Required Services in a private clinic.340 Enrolled Physicians are able 

                                                 
339 The correct reading of this provision is not, as the plaintiffs assert at paras. 339 and 342 of the PFA, that 
Unenrolled Physicians would be restricted from Extra Billing with respect to uncontracted services in private clinics. 
340 See PFA, e.g. paras. 324, 326, 328-329, and 343-344. 
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to render Medically Required Services, including in a private clinic, for: 

i. Excluded Services rendered to Beneficiaries,341  

ii. Medically Required Services rendered to Non-Beneficiaries,342 and 

iii. Benefits and that are not subject to charges contrary to the MPA.343 

b. It is not true that Enrolled Physicians are prohibited from providing or, if they are 

Opted-Out Physicians charging for, Benefits in a private clinic.344 Enrolled 

Physicians are able to provide Benefits in private clinics as long as there are no 

charges contrary to the MPA. 

359. Whether it is “economically impossible for an Enrolled Physician to perform any medically 

required services in a private facility, and also economically impossible for a private clinic to 

allow the doctor to do so” (as alleged at paras. 333-334, 343-344 of the PFA) is a question of 

fact, and is also untrue, by the plaintiffs’ own evidence. There is also abundant evidence that 

Benefits can be provided in private clinics without contravening the MPA, e.g. through a contract 

with a Health Authority.345 Lastly, there is some evidence that an Unenrolled Physician could 

have a viable practice in the Province, contrary to what the plaintiffs say.346 

360. As sections 14, 17(1), and 18(3) do not legally or factually prohibit charges for all 

Medically Required Services rendered by Enrolled Physicians, it is not accurate to say that they 

form a “prohibition on dual practice”. In effect, sections 14, 17(1), and 18(3) merely restrict 

anyone from deciding who or what will be charged with respect to some renderings of Medically 

Required Services by Enrolled Physicians, namely those services that qualify as Benefits.  

361. Similarly, sections 18(1) and (2) do not “prohibit dual practice” by Unenrolled Physicians. 

Those sections merely restrict anyone from deciding who or what will be charged with respect to 

                                                 
341 As explained in the definition of “benefits” under s. 1 of the MPA, the MSC can determine, under s. 5 of the MPA, 
that some Medically Required Services are not “benefits” under the MPA (i.e. they are Excluded Services). Sections 
17(1) and 18(3) only relate to “benefits”, not Excluded Services. 
342 Sections 17(2)(b) and 18(3) of the MPA explicitly state that services rendered to Non-Beneficiaries do not come 
within the restrictions in ss. 17(1) and 18(3). 
343 The restrictions in ss. 17(1) and 18(3) of the MPA relate to “charges”, not the provision of services. A service 
rendered without an associated charge contrary to the MPA would not be restricted.  
344 See PFA, e.g. para. 330. 
345 See, e.g. Exhibit 3A, Health Authorities PFF, pp. 57-59 [DBE, Tab 6]. 
346 As alleged at paras. 342-343 of the PFA. Dr. Peterson, for example, practises entirely outside the public plan 
(PFA para. 2021), Dr. Day’s MSP work amounts to something like 5% of his income (Section 2.6.1), Dr. Adrian’s 
MSP work amounts to about 20% of his known yearly income of around $1.2 million (Appendix H), and Dr. 
Sahjpaul’s MSP work amounts to about 25% of his known yearly income of over $1.1 million (Appendix H). 
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some renderings of Medically Required Services by Unenrolled Physicians, i.e. services rendered 

to Beneficiaries, that are not Excluded Services, and only if they are rendered in certain facilities 

or under specific kinds of contracts.  

362. The plaintiffs do not challenge any true “prohibition on dual practice” such as s. 13(3) of 

the MPA, which prevents Unenrolled Physicians from being paid, directly or indirectly, from the 

MSP. Rather, they seem to frame their so-called challenge to “dual practice” around provisions 

that actually create “predetermined coverage”, that is to say, provisions that specify what will or 

will not be covered by the public plan for a specific type of service rendered by a specific type of 

physician to a specific type of patient in a particular set of circumstances.  

363. Specifically, the plaintiffs seem to be challenging the inability of Enrolled Physicians to 

decide, on an ad hoc basis, whether a specific service is a Benefit, that will be paid for entirely by 

the MSC, or not a Benefit, that will be paid for entirely by some other means.347 

364. Under the MPA, sections 17(1), 17(1.1), 17(2), and 18(1)-(3) (the “Impugned Extra Billing 

Provisions”) are limitations on direct or extra billing; they limit the circumstances in which 

payment can be sought outside of the MSP billing process or in excess of MSP rates for 

Medically Required Services. For the purposes of this litigation “limit Extra Billing” is an apt 

description of what those sections do. The phrase “Double Billing” will be used to refer to those 

instances of “Extra Billing” that involve a Person seeking payments from both the MSC and 

another source in relation to the same service. The phrase “predetermined coverage” will be 

reserved for describing restrictions on choice between whether or not a particular service will or 

will not be covered, directly or indirectly, by payment from the MSC. 

365. Section 45(1) restricts offering insurance contracts that would cover the cost of Medically 

Required Services. As per s. 45(3), a contract that is contrary to s. 45(1) is void. However, s. 

45(2) permits offering insurance contracts for some Medically Required Services that are 

rendered by Health Care Practitioners, or any Medically Required Services that are either 

obtained outside of Canada, or rendered to someone ineligible to be a Beneficiary. 

 

                                                 
347 The Plaintiffs concede that Double Billing is problematic, and that the 1981 Act and the CHA were both enacted 
to prevent it (see e.g. PFA, paras. 231-233, 241, 246, 263), but they argue that the overarching principles that 
motivate restrictions on Extra Billing ought not prevent Enrolled Physicians from offering Benefits to Beneficiaries 
completely outside the public system (see e.g. PFA, paras. 245, 247, 264-265).  
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3.1.3 The Statutory Context 

366. As described in the AGCFA, at paras. 133-169, the MPA is one of many provincial statutes 

that qualify a province or territory for federal contributions under the CHA. The CHA stipulates 

Five Criteria which all provincial health care systems must satisfy in order to receive a full 

federal contribution under the CHT.348 There is a certain amount of flexibility in the way that 

each province has come into compliance with the CHA. 

367. In particular, the MPA has not adopted all of the terms used in the CHA. In order to 

understand how the two statutes work together, it is necessary to consider the differences between 

the CHA concepts of “insured health service,” “extra-billing,” and “user charge” and the concepts 

used in the MPA.  

368. “Insured health service” has an expansive meaning under the CHA that generally includes 

all “benefits” as defined by both the MPA and the Hospital Insurance Act (the “HIA”).349 

369. The Impugned Extra Billing Provisions in the MPA combine two separate concepts in the 

CHA: “extra-billing” and “user charge”. “Extra billing” in the CHA refers to charges for “insured 

health services” provided to insured persons in “addition to any amount paid or to be paid for 

[those services] by the health care insurance plan of a province” – in short, it refers to Double 

Billing.350 “User charge” in the CHA refers to: “any charge for an insured health service that is 

authorized or permitted by a provincial health care insurance plan that is not payable, directly or 

indirectly, by a provincial health care insurance plan, but does not include any charge imposed by 

extra-billing”.351 In order for “user charge” to have any purposeful meaning, it must relate to 

charges for insured health services where no charge has been imposed in addition to a payment 

under the public plan - which is the exact opposite of what the Plaintiffs claim it means.352 

370. The Impugned Extra Billing Provisions incorporate the concepts of both “extra-billing” and 

“user charge”. A charge that is contrary to the Impugned Extra Billing Provisions is not 

differentiated on the ground that the MSP was also billed for the service rendered.  

371. In contrast to the disparity in terms, the Five Criteria have been explicitly adopted and 

                                                 
348 The Five Criteria are discussed in further detail in the AGCFA, at paras. 58-63. 
349 CHA, s. 2 “insured health service”; MPA, s. 1 “benefits”; Hospital Insurance Act, R.S.B.C. 1996, c. 204, s. 1 
“benefits” (the “HIA”). See also Exhibit 2A, MOH PFF, p. 94, para. 220 [DBE, Tab 2].  
350 CHA, s. 2 “extra billing” and “insured health services”. 
351 CHA, s. 2 “user charge”. 
352 See, e.g. PFA, at para. 261-262. 
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entrenched as guiding principles for the MSC in the MPA.353 Under s. 5(2), the MSC is 

prohibited from acting in a manner that is inconsistent with the Five Criteria. The Five Criteria 

have also been included in the preamble, and in ss. 5.1-5.6 of the MPA. Consistent with those 

aspirations, section 2 of the MPA provides as follows: 

Purpose 
The purpose of this Act is to preserve a publicly managed and fiscally sustainable health care 
system for British Columbia in which access to necessary medical care is based on need and 
not an individual’s ability to pay. 

372. As discussed in the AGCFA at paras. 70-73, the primary objective of the CHA is to 

facilitate “reasonable access to health services without financial or other barriers.” The 

Universality and Accessibility Criteria require that physician services be provided on uniform 

terms and conditions, without barriers (financial or otherwise), and without discrimination (based 

on age, health status, income, etc.).  

373. In effect, the Plaintiffs argue that the objective of the CHA is to facilitate “reasonable 

access to health services, that are paid or to be paid for by the public plan, without financial or 

other barriers”, and that the Five Criteria need to be understood in that context. This 

interpretation ignores the concept of “user charges” and is clearly wrong.354 

374. “User charges” relate to any charges For A Benefit regardless of whether “extra billing” has 

occurred. Thus, in order to ensure that physician services are provided on uniform terms and 

conditions generally, it is necessary to suppress or prohibit a parallel private market for Benefits 

in which access is limited based on ability to pay, or in which patients are discriminated against 

due to differential eligibility for insurance.  

375. Since the beginning of Medicare, a balance has been struck between respecting the 

independence of physicians and patients, and ensuring universal and reasonably accessible care 

for all.355 This balance has been achieved through incentives to participate in the public plan, 

disincentives to leave it, and a demarcation between what services are rendered inside the public 

plan and what services are rendered outside of it.  

376. Consistent with this balance, British Columbia has never enacted, and the CHA does not 

necessarily require, legislation to prohibit a parallel private market for Medically Required 

                                                 
353 B.C.G.E.U. v. British Columbia (Minister of Health Services), 2007 BCCA 379, at paras. 45 and 47. 
354 It is also contrary to AGBC’s and Canada’s interpretation of the term: see AGCFA, at paras. 80-81, and 102-105. 
355 See AGFCA, at paras. 26-28 and 31-35. 
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Services that are clearly demarcated as being outside the public plan, i.e. because they are 

rendered by Unenrolled Physicians, or rendered to Non-Beneficiaries.  

377. The Plaintiffs are attempting to upset this balance by breaking down this demarcation. They 

effectively argue that Enrolled Physicians ought to be able to decide, on an ad hoc basis, whether 

a specific service is covered by the MSP or not. They seek to expand a parallel private market for 

Medically Required Services that would be Benefits but for an arbitrary decision by the Enrolled 

Physician who rendered the service.356 

378. However, if the balance is upset and a parallel private market were permitted to develop for 

Medically Required Services to any significant degree, even when rendered by Unenrolled 

Physicians, then the Universality and Accessibility Criteria would be threatened and the CHA 

would become engaged. Therefore, placing limits on the private sale and insurance of Medically 

Required Services generally, as well as Benefits, is consistent with and supports the Universality 

and Accessibility Criteria.357 

379. The principle that the private market for Medically Required Services ought to be 

restrained was recognized in the first Hall Report in 1964:358 

The emphasis on the freedom to practice should not obscure the fact that the 
physician is not only a professional person but also a citizen. He has moral and social 
obligations… The notion held by some that the physician has an absolute right to fix 
his fees as he sees fit is incorrect and unrelated to the mores of our times. This 
nineteenth century laissez-faire concept has no validity in the twentieth century in its 
application to medicine… Organized medicine is a statutory creation of legislatures 
and of parliament. When the state grants a monopoly to an exclusive group to render 
an indispensable service it automatically becomes involved in whether those services 
are available and on what terms and conditions. [emphasis added] 

 

380. Clearly, Medicare requires that a parallel private market for Medically Required Services 

be not only restrained, but disincentivized and even, to some extent, suppressed. The provisions 

of the CHA provide a strong incentive for PTs to suppress parallel private markets in a particular 

way, namely by preventing “user charges” and “extra billing”. However, PTs are not limited to 

using only those measures. 

                                                 
356 See para. 363. 
357 AGCFA, paras. 71-73, and 109. 
358 Exhibit 435B, Affidavit #1 of Gigi Mandy, Volume II, Exhibit E, “Royal Commission on Health Services”, p. 
974 [DBE, Tab 132] [included in Exhibit 450A-B, AGCSCBD, for Prima Facie Truth]. 
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381. The objectives of the CHA and the MPA are furthered through a collection of measures that 

suppress the ability of Physicians to provide Medically Required Services preferentially on the 

basis of a person’s ability to pay (the “Suppression Measures”). Suppression Measures can 

include measures in the following provision categories: 

a. “Extra Billing Provisions” restrict what charges may be made For A Benefit.359  

b. “Predetermined Coverage Provisions” determine whether or not a particular 

service will or will not be covered, directly or indirectly, by payment from the 

MSC.360 

c. “Private Insurance Provisions” restrict what private insurance for Medically 

Required Services can be offered or sold in the Province.361  

d. “Voluntary Unenrollment Provisions” prescribe the means by which a physician 

may voluntarily unenrol, and re-enrol.362  

e. “Charge Liability Provisions” relate to who is liable to pay for Extra Billed 

amounts and under what conditions, who is liable to refund Extra Billed amounts 

that were improperly charged, and what recourse is available if the Extra Billed 

amounts are not refunded.363  

f. “Oversight Provisions” empower the MSC to oversee, regulate, investigate, and 

audit persons.364 

g. “Penalty Provisions” empower the MSC to penalize persons for acting contrary to 

legislation or regulations.365 

h. “Offence Provisions” specify what contraventions of the legislation or regulations 

are regulatory offences.366 

382. The Extra Billing, Predetermined Coverage, and Private Insurance Provisions are the 

keystones of the public health coverage scheme in British Columbia: remove them and the 
                                                 
359 The effect of the current Extra Billing Provisions (ss. 17(1), 17(1.1), 17(2), 18(1)-(3), 19(1), 19(1.1), and 19(2)-
(3)) is set out at paras. 349-356, 358, 360-361, 364, 446, and 453. 
360 The effect of the current Predetermined Coverage Provisions (ss. 5(1)(c), 5(1)(j), 13(3), 14(7), 14(9), and 15(5)) is 
set out at paras. 348, 362, 466, and 468. 
361 The effect of the current Private Insurance Provision (s. 45) is set out at para. 365. 
362 The effect of the current Voluntary Unenrollment Provisions (ss. 13(8) and 13(9)) is set out at para. 464. 
363 The effect of the current Charge Liability Provisions (ss. 17(1.2), 18(4), 19(4), and 20-21) is set out at paras. 352, 
357, and 454. 
364 The effect of the current Oversight Provisions (ss. 36 and 45.1) is set out at paras. 456-457 and 461. 
365 The effect of the current Penalty Provisions (ss. 15(1)(d) and 15(2)) is set out at paras. 459-460 and 462. 
366 The effect of the current Offence Provisions (ss. 46(5.1), 46(5.2), and 46(6)) is set out at para. 463. 
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structure is likely to be significantly compromised. The plaintiffs have recognized the inherent 

problems with permitting Extra Billing but continuing Predetermined Coverage; the result is 

Double Billing and financial barriers within the publicly funded system.367 As discussed below at 

paras. 409 (b)-(d), 409 (h), 420-423, 427, 431-432, and 466-469, Predetermined Coverage and 

Private Insurance Provisions have always had a prominent place in BC Medicare legislation. 

Removing all three keystones would render the other measures next to useless. There would be 

no value in restricting unenrollment if physicians could freely decide that any Benefit was 

uninsured. The provisions related to liability, oversight, penalties, and offences with respect to 

Extra Billing would also be nullified if physicians were permitted to charge what they wanted, 

when they wanted, as the plaintiffs propose. 

383. The plaintiffs have argued that, because Predetermined Coverage and Private Insurance 

Provisions are not explicitly required by the CHA, they are not actually required in British 

Columbia.368 However, it is not relevant that Predetermined Coverage and Private Insurance 

Provisions are not explicitly required by the CHA. The CHA permits flexibility in meeting the 

Five Criteria in the way that suits each province.369 If such provisions are necessary in the 

circumstances of the Province to sufficiently suppress a parallel private market for Medically 

Required Services to qualify the Province for the CHT, then they are effectively required by the 

CHA.370  

384. It is important to note that, just as the Five Criteria are not absolute,371 the Suppression 

Measures are also not absolute. The Suppression Measures do not completely eradicate 

differential access based on the ability to pay: patients and physicians can unenrol to have the 

price of all services rendered to or by them dictated by the private market; services, and insurance 

for services, may be charged to Beneficiaries outside the Province, (and, to some extent,372 Non-

Beneficiaries inside the Province); and not all services that could conceivably be covered under 

the MSP are covered. The Suppression Measures also do not remove differing access to services 

provided under various legislative schemes, such as those provided under the Worker’s 

                                                 
367 E.g. PFA, paras. 231-233, 241, 246, and 263. 
368 E.g. PFA, paras. 234, 245, 247, 254, and 266-268. 
369 As described in the AGCFA, paras. 79, 108, and 134-138. 
370 Some of the Suppression Measures adopted by other provinces is discussed in the AGCFA, paras. 133-169. 
371 As described in the AGCFA, paras. 38, 58-63, and 109. 
372 Section 45 of the MPA restricts private insurance inside the Province to persons who are ineligible to become 
Beneficiaries. 



106 

 

Compensation Act373 (the “WCA”), or various federal statutes.  

385. The plaintiffs argue that the Suppression Measures need to ensure absolute equality in 

access in order for the Defendant to rely upon them as a defence against a finding that the 

Impugned Provisions are grossly disproportionate.374 However, the purpose of the Suppression 

Measures, and the MPA generally, is to protect and enhance the ability of Beneficiaries to access 

Medically Required Services without financial barriers within the Province. This purpose does 

not require absolute equality in access for all, but it does require the suppression of a private 

market for Medically Required Services in the Province, and that is what the Suppression 

Measures do.375 

386. In particular, the plaintiffs’ evidence about differing access to services provided under 

various legislative schemes does not undermine this purpose because that differing access does 

not create a parallel private market for Medically Required Services. Services provided under the 

WCA and the various federal statutes are Excluded Services, 376 and so they are not Benefits by 

definition. As a particular service cannot be both a Benefit and an Excluded Service, there is no 

ad hoc choice that could result in the service being provided in one way or in a parallel way; the 

coverage of the service is predetermined.377 Furthermore, in all cases, it is the Provincial or 

Federal government, or a statutory public insurer, that is paying for the services, not any private 

payer or insurer. 

387.  With respect to differential access based on ability to pay, the Suppression Measures are 

not absolute - partly due to a longstanding commitment to the independence of physicians and 

patients, partly due to jurisdictional issues, and partly due to other considerations. As discussed in 

the AGCFA, the commitment to the independence of physicians and patients goes back to the 

beginnings of Medicare in Saskatchewan 60 years ago, and has been linked since early on to the 

freedom to choose one’s physician or patient, and the freedom to participate, or not participate, in 

the public plan.378 Jurisdictional issues would pose a significant barrier to effectively suppressing 

                                                 
373 R.S.B.C. 1996, c. 492. 
374 E.g. PFA, paras. 14, and 56-64. 
375 See also the section on Gross Disproportionality in Section 4.2.4.5. 
376 Exhibit 2B, MOH PFF, [Exhibit 5], Minute of the Commission 97-068 and Minute of the Commission 15-084 
[DBE, Tab 3]. 
377 See also Section 3.3: The Worker’s Compensation System. 
378 See AGFCA, at paras. 26-28 and 33. 
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any private market for services charged or insured for outside of the Province.379 Lastly, the 

restriction of covered services to a subset of all services that could conceivably be covered does 

not undermine the goal of suppressing a parallel private market for Medically Required Services 

because what is or is not a Medically Required Service is predetermined by the MSC. Any 

services that are not coverable by the MSP are not Medically Required Services. There is no ad 

hoc choice that could result in a service being Medically Required or not. 

388. As should be clear from the above, the Impugned Provisions are not “blanket prohibitions” 

and they do not prohibit patients from obtaining health care, as the plaintiffs allege,380 or at all. 

The Impugned Provisions, along with a number of other Suppression Measures, do attempt to 

protect Beneficiaries from having inferior access to Medically Required Services based upon an 

inability to pay, and they help to achieve this goal in part by suppressing (but not prohibiting) a 

parallel private market for Medically Required Services.  

389. The plaintiffs allege that the Impugned Provisions are not minimally impairing.381 On the 

contrary, the Impugned Provisions are an integral part of a greater scheme of Suppression 

Measures that have evolved and expanded over the last 54 years in response to various pressures 

that demonstrated that previous forms of the Suppression Measures were inadequate and did not 

go far enough to accomplish their purposes. 

3.1.4 The Historical Context 

3.1.4.1 Overview 

390. Professor Marchildon noted: “The policy objective underlying the implementation of 

Medicare by governments in Canada was to ensure equitable access to health care – access based 

on need and not on ability to pay” (the “Objective”).382 The model adopted across Canada to 

achieve the Objective was comprehensive, universal health care provided on uniform terms and 

conditions, which is to say comprehensive health care provided to all without differentiation on 

the basis of health, age, or income.383  

391. The plaintiffs have suggested that the intention underlying the implementation of Medicare 
                                                 
379 British Columbia v. Imperial Tobacco Canada Ltd., 2005 SCC 49 at paras. 26-43. 
380 See e.g. PFA, paras. 57, 67, and 70. 
381 See e.g. PFA at paras. 3026-3038. 
382 Exhibit 486, Expert Report of Prof. Marchildon, p. 3 [DBE, Tab 155]. 
383 Exhibit 486, Expert Report of Prof. Marchildon, pp. 35-36 [DBE, Tab 155].  



108 

 

was to ensure that everyone had timely access to health care services without limitations, and that 

over time this intention was reversed with the deliberate erection of barriers “in an effort to 

prevent people from obtaining timely access to health care services.”384 

392. The plaintiffs’ suggestion is wrong in at least three important respects.  

393. First, there has never been any effort by the Province to prevent people from obtaining 

timely access to health care services. The limitations that presently exist in the law are directed at 

those who charge or insure for Benefits. Moreover, the law only inhibits such activities, it does 

not prohibit – and never has prohibited – them. 

394. Second, as discussed above,385 the Objective requires limitations on the private sale and 

insurance of Benefits that are not provided to all on uniform terms and conditions. Such 

limitations are consistent with and support the Objective because they diminish the incentive to 

provide access based on ability to pay. They are also consistent with and support the Objective 

because they help to ensure that those with the greatest need are prioritized over others. In short, 

the Objective is not consistent with the plaintiffs’ suggestion that Medicare was created to enable 

health care on demand. 

395. Third, the evolution of the law with respect to limitations on the private sale and insurance 

of Benefits does not demonstrate a reversal of intention by the Province. In particular, the need 

for limitations on Extra Billing and Extra Billing Insurance in order to suppress the domestic 

private market for Medically Required Services has been recognized since the beginning of 

Medicare in the Province. Moreover, such Suppression Measures have expanded over time, and 

with each expansion the legislation has provided greater support to the Objective by helping to 

ensure equitable access to care. 

396. It is worth taking some time to examine how the limitations on Extra Billing and Extra 

Billing Insurance and other Suppression Measures have grown and evolved over time in response 

to various pressures in order to fully address some of the plaintiffs’ arguments.  

3.1.4.2 The Medical Grant Act 

397. The beginnings of Medicare in Saskatchewan, the Hall Commission Report, and the 

                                                 
384 PFA, paras. 198, 200-201, and 374-378.  
385 At paras. 374-380. 
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Alberta model of increasing access to physician services insurance through public subsidy are 

discussed in paras. 20-35 of the AGCFA. 

398. Professor Marchildon noted that “the British Columbia Medical Association (BCMA) was 

among [the] more outspoken critics” of the Hall Commission report, arguing “that the 

Commission’s philosophy was not only counter to the belief system of physicians but was also 

‘so far out of step with Canadian thinking that only a small segment of the population [would] go 

along with the report.’”386 

399. However, the prospect of Medicare was growing in popularity among the public and, rather 

than resist the “tide”, the BCMA cooperated with the Province to “design the least objectionable 

program possible.” The resulting statute, the Medical Grant Act (the “1965 Act”),387 was 

acceptable to both the BCMA and the private non-profit insurance companies. 388 The 1965 Act 

was touted as incorporating the best aspects of both the Saskatchewan and Alberta models.389 

400. The 1965 Act provided expanded medical care to British Columbians by subsidizing and 

stabilizing private medical care insurance provided through regulated “certified carriers”. In order 

to be “certified” a carrier needed to be non-profit, it needed to provide medical insurance 

coverage “at acceptable premium levels”, and any British Columbian who applied had to be 

accepted “without any restrictions or qualifications respecting age, state of health, or financial 

status.” Initially, the Province paid 25-50% of eligible insurance premiums depending on the 

applicant’s income.390 Unlike under the Alberta model, the “certified carriers” had to provide 

medical care insurance on “similar terms and conditions” including first-dollar coverage, but like 

the Alberta model patients had a choice of carriers, coverage was voluntary, and subsidization of 

insurance was based on a means test.391 

401. The 1965 Act Regulations further specified the accountability of “certified carriers” to the 

Province and the obligation of “certified carriers” to provide comprehensive services to “eligible 

persons”.392 The 1965 Act Regulations also specified services that did not need to be covered by 

                                                 
386 Exhibit 486, Expert Report of Prof. Marchildon, pp. 33-34 [DBE, Tab 155]. 
387 An Act Respecting Medical Grants, S.B.C. 1965, c. 25 (the “1965 Act”). 
388 Exhibit 486, Expert Report of Prof. Marchildon, pp. 48-49 [DBE, Tab 155]. 
389 Exhibit 486, Expert Report of Prof. Marchildon, p. 49 [DBE, Tab 155]. 
390 1965 Act, ss. 3-5,  
391 Exhibit 486, Expert Report of Prof. Marchildon, pp. 47, and 49-50 [DBE, Tab 155]. 
392 B.C. Reg. 110/65 
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“certified carriers”, including examinations to determine the need for glasses, dentistry, drugs, 

and any diagnosis or treatment that a person was entitled to under the “Workman’s Compensation 

Act”.393 In short, the 1965 Act Regulations “ensured the homogenization of insurance policies 

offered” by the “certified carriers”.394 

402. However, the non-profit insurance companies rejected the idea of insuring high-risk 

individuals with pre-existing conditions, and so the Province agreed to cover these individuals in 

a separate, government-run plan known as the British Columbia Medical Plan. Additionally, the 

BCMA secured the rights to Extra Bill and to opt-out of the plan similar to what had been 

permitted under the Saskatoon Agreement.395 Notably, “certified carriers” were permitted to 

avoid liability for fees for physician services charged in excess of the carrier’s rates.396 

403. The 1965 Act and the 1965 Act Regulations were already in force by July 1965 when the 

first Federal-Provincial Conference following the Hall Commission Report took place.397 

3.1.4.3 The Medical Services Act 

404. The federal government had concerns that the 1965 Act scheme did not meet the criteria of 

the Medical Care Act398 (the “MCA”) in three respects: the plan was not publicly administered, 

not all provincial residents were covered, and physicians retained the discretion to Extra Bill.399 

In response, the Province passed the Medical Services Act400 (the “1967 Act”) and the 1967 Act 

Regulations,401 in order to ensure that the Province would receive funding under the MCA.402  

405. The 1967 Act scheme addressed the issue of public administration by creating the MSC and 

the new category of “licensed carriers”. The MSC was a public body answerable to the 

Province.403 “Licensed carriers” were non-profit, answerable to the MSC,404 and subject to audit 

                                                 
393 B.C. Reg. 110/65, s. 5.01(l). 
394 Exhibit 486, Expert Report of Prof. Marchildon, p. 52 [DBE, Tab 155]. 
395 Exhibit 486, Expert Report of Prof. Marchildon, pp. 27-29, and 50-51. See also AGCFA, paras. 27-28 for more 
on the Saskatoon Agreement. 
396 B.C. Reg. 110/65, s. 6.09. 
397 Exhibit 486, Expert Report of Prof. Marchildon, p. 48 [DBE, Tab 155]. 
398 S.C. 1966-67, c. 64. 
399 Exhibit 486, Expert Report of Prof. Marchildon, p. 52 [DBE, Tab 155]. 
400 Medical Services Act, S.B.C. 1967, c. 24 (the “1967 Act”). 
401 B.C. Reg. 144/68. 
402 Exhibit 486, Expert Report of Prof. Marchildon, p. 53 [DBE, Tab 155]; see also 1967 Act, s. 10. 
403 Exhibit 486, Expert Report of Prof. Marchildon, p. 53 [DBE, Tab 155]; see also 1967 Act, ss. 3-8. 
404 B.C. Reg. 144/68, Divisions 9 and 10. 
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by the Province.405 Insurance carriers that were not “licensed” were forbidden from carrying on 

“business” (later clarified to mean selling or providing medical insurance for insured services) as 

of 1 July 1968,406 the day that the Province became eligible for federal cost-sharing under the 

MCA.407 This was sufficient to meet the “public administration” criterion, as described in 

AGCFA, at para. 38. 

406. Universal coverage was addressed in the 1967 Act scheme by: 

a. transferring the accounts of all residents who previously had medical insurance to 

“licensed carriers”,408  

b. mandating that everyone who had medical insurance with “licensed carriers” were 

under an “over-all Medical Services Plan” (the “MSP”) with the same premiums, 

comprehensive coverage, and offered under uniform terms and conditions, 409  

c. stating that it was “the responsibility of every resident… to enrol in the [MSP] 

through a licensed carrier” effective 1 July 1968,410 and  

d. requiring that “licensed carriers” accept all such applications for enrollment.411 

407. As explained in the AGCFA, paras. 38-40, the MCA required that everyone had access to 

the same levels of insurance coverage on uniform terms and conditions. The requirement of 

insurance coverage based on uniform terms and conditions necessitated the suppression of private 

insurance that duplicated public coverage, and provided coverage on non-uniform terms and 

conditions.412 

408. As under the 1965 Act, a number of medical services were excluded from coverage, 

including services provided under various federal statutes, services provided under the provincial 

“Workmen’s Compensation Act,” and services that the MSC determined were to be Excluded 

                                                 
405 B.C. Reg. 144/68, s. 9.01(b) and (h) 
406 B.C. Reg. 144/68, s. 4.05; BC Reg 195/68 
407 Exhibit 486, Expert Report of Prof. Marchildon, p. 54 [DBE, Tab 155]. 
408 B.C. Reg. 144/68, s. 6.01(a) 
409 B.C. Reg. 144/68, ss. 2.01 “insured services” and “Plan”, 3.08-3.09, 4.01, 4.02, 6.01(a), 6.03, 6.06, 8.01, 9.01, 
10.01-10.02, and 11.02-11.05. Premium subsidies were still available to MSP subscribers through the 1965 Act (B.C. 
Reg. 144/68, s. 8.05), and those subsidies had previously been increased up to 90% by the 1965 Act, s. 2; see also 
Exhibit 575A, DSCBD, The Final Report of the Korbin Commission, p. 1180 at p. 1193 [Prima Facie Truth] [DBE, 
Tab 191]. 
410 B.C. Reg. 144/68, s. 6.01(b). As per s. 10 of the 1967 Act, enrollment in the MSP was voluntary. 
411 B.C. Reg. 144/68, ss. 6.03, 6.12, and 6.15. 
412 Exhibit 487, Responsive Expert Report of Prof. Marchildon, p. 15 [DBE, Tab 156].  
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Services.413  

409. Lastly, the 1967 Act scheme adopted the requirement that services be provided on uniform 

terms and conditions such that charges would not impede reasonable access to insured services 

by insured persons.414 To this end, the 1967 Act scheme included various Suppression Measures 

to limit a private market for Extra Billing and Extra Billing Insurance such as: 

a. Oversight Provisions (Extra Billing): The MSC was empowered to take an active 

role in fulfilling its “function and duty” to prevent charges that would impede 

reasonable access to insured services by insured persons.415 In aid of this: 

i. Charges in excess of the MSP rate had to be reported to the MSC,416 and 

ii. The MSC was to decide any dispute regarding whether there was an 

impediment to reasonable access to insured services by insured persons.417 

b. Oversight Provisions (Private Insurance): In addition to the oversight that was 

involved in ensuring that “licensed carriers” provided universal coverage on 

uniform terms and conditions, the MSC was responsible for overseeing “licensing 

carriers” more generally and determining whether a carrier met certain conditions 

before licensing them.418 

c. Penalty Provisions: If a “licensed carrier” failed to abide by the licensing 

conditions, including the conditions that they provide coverage on uniform terms 

and conditions and not “preclude… reasonable access to insured services by 

insured persons”, 419 then the MSC was empowered to suspend or cancel their 

license, and direct that the persons enrolled with the carrier be enrolled with a 

different “licensed carrier”.420 

d. Predetermined Coverage Provisions: In the context of the 1967 Act Regulations, 

all Medically Required Services were “insured services” regardless of the 

                                                 
413 B.C. Reg. 144/68, ss. 4.03-4.04. 
414 1967 Act, s. 10(e).  
415 B.C. Reg. 144/68, s. 3.12. 
416 B.C. Reg. 144/68, ss. 5.10(c) and 5.11(2)(c). 
417 B.C. Reg. 144/68, s. 5.15. 
418 B.C. Reg. 144/68, ss. 9.01, and 9.05-9.06. 
419 B.C. Reg. 144/68, s. 9.01(c)-(d). 
420 B.C. Reg. 144/68, s. 9.04. 
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physician’s Billing Status.421 Any physician who rendered an insured service to an 

insured person was required to (“shall”) submit a claim for payment to the MSC 

or a “licensed carrier” unless they were opted-out.422 Opted-out physicians were 

not paid directly by the MSP, but if they were treating an insured person, that 

person was reimbursed, and the opted-out physician was required to provide the 

person with the documentation and information necessary for the person to receive 

their reimbursement.423 Consequently, all physicians were effectively enrolled in 

the MSP, and no physician could choose to provide Medically Required Services 

to insured persons completely outside of the MSP.424 Under this scheme, the only 

type of Extra Billing that was permissible was Double Billing. 

e. Voluntary Unenrollment Provisions: There were no provisions for physicians to 

“enrol” or “unenrol” with the MSC. As a result of the Predetermined Coverage 

Provisions, all physicians were enrolled by default and none could provide insured 

services to an insured person completely outside of the MSP. 

f. Extra Billing Provisions: Regardless of whether a physician was opted-in or 

opted-out, insured persons could not be Double Billed for Medically Required 

Services unless the insured person consented in writing to the extra charge prior to 

the rendering of the service, and the amount of the extra charge was made known 

to the MSC.425 

g. Charge Liability Provisions: An insured person was not liable to pay an Extra 

Billed charge unless the Extra Billing Provisions were complied with.426 Neither 

the MSC nor any “licensed carrier” were liable for any charges in excess of the 

MSP rates and payment for insured services according to MSP rates was to be 

considered “payment in full”.427 

h. Private Insurance Provisions: No private insurance for Medically Required 

                                                 
421 B.C. Reg. 144/68, s. 2.01 “insured services”.  
422 B.C. Reg. 144/68, s. 5.01. 
423 B.C. Reg. 144/68, ss. 5.02(c), 5.04, 5.09, and s. 5.10. 
424 This is contrary to what the Plaintiffs allege at para. 219 of the PFA. See also the discussion on physician 
unenrollment, at paras. 426 and 464 below. 
425 B.C. Reg. 144/68, s. 5.10(b)-(c) and s. 5.11(2)(b)-(c). 
426 B.C. Reg. 144/68, s. 5.10 and 5.11(3). 
427 B.C. Reg. 144/68, s. 5.11(1) and 5.19. 
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Services was lawful unless it was provided by a “licensed carrier”.428 No Extra 

Billed amounts could be covered by a “licensed carrier”.429 Lastly, a “licensed 

carrier” could not insure services that were not insured services under the MSP.430 

410. In light of the above, it is not accurate to suggest, as the plaintiffs do at para. 217 and 219-

220 of the PFA, that there were no express limitations on Extra Billing or Extra Billing Insurance 

under the 1967 Act scheme. Private insurance with respect to Medically Required Services was 

not permitted, except when provided through highly regulated and monitored non-profit insurers 

offering insurance on uniform terms and conditions, and paid for by uniform premiums set by the 

MSC and subsidized through the 1965 Act. Private insurance was not permitted with respect to 

any amounts charged in excess of MSP rates. Physicians were not permitted to unenrol and bill 

entirely outside the scheme; opted-in physicians were required to submit a claim to the MSP, and 

opted-out physicians were not permitted to prevent an insured person from being reimbursed by 

the MSP. Double Billing was permitted, but it was subject to certain preconditions, and the MSC 

had the capacity and the duty to monitor and police Double Billing so that reasonable access to 

insured services by insured persons would not be impeded. 

411. It was possible for a person who was eligible for insurance under the 1967 Act scheme to 

not enrol in the MSP, since enrollment was voluntary. Such a person was not an “insured 

person,” and any physician in the Province would have been able to charge that person whatever 

they wished. However, no insurer would have been permitted to sell medical insurance to that 

person for any Medically Required Services rendered in the Province. Therefore, while there 

were no restrictions on patients unenrolling,431 doing so was heavily disincentivized.  

412. As a result of the passage and implementation of the 1967 Act scheme by 1 July 1968, 

British Columbia was one of only two provinces to meet the MCA criteria on the first day that 

MCA transfer funding became available.432 By January 1971 all of the other provinces had 

established programs that met the criteria.433 

 

                                                 
428 B.C. Reg. 144/68, s. 4.05. 
429 B.C. Reg. 144/68, s. 5.11(1) and 5.19. 
430 B.C. Reg. 144/68, s. 11.03. 
431 As the Plaintiffs point out at para. 222-223 of the PFA. 
432 Exhibit 486, Expert Report of Prof. Marchildon, pp. 37 and 54; MCA, s. 2(b) [DBE, Tab 155]. 
433 Exhibit 486, Expert Report of Prof. Marchildon, p. 37 [DBE, Tab 155]. 
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3.1.4.4 Early Evolution: 1968 to 1992 

413. From 1968 to 1992 the law in the Province evolved with respect to Extra Billing, Extra 

Billing Insurance, and other Suppression Measures. The Suppression Measures related to Extra 

Billing and Extra Billing Insurance expanded during this period, but physician unenrolment 

became possible. 

414. Patients in British Columbia began to complain about Extra Billing as early as 1970,434 and 

in response to one such complaint, then-Minister of Health Dennis Cocke435 stated:436 

We recognize that [extra billing is] certainly counter-productive to the direction of 
Medicare. We don’t in any way advocate it. I hope that sooner or later we can come to 
some sort of an agreement or make necessary rulings in our own regulations that will 
stop that sort of situation. We realize that it’s a real problem. 

415. Within thirteen months, both an agreement and a regulation had been made to stifle Extra 

Billing in the Province. On 1 April 1974, the MSC and the BCMA entered into an agreement (the 

“PMA, 1974”) whereby enrolled physicians could not Extra Bill437 so long as MSP rates were at 

least 90% of the BCMA’s suggested rates.438 The BCMA’s suggested rates were to be negotiated 

between the MSC and the BCMA according to a set procedure, but if negotiations failed and 

MSP rates were lower than 90% of the BCMA’s suggested rates, then enrolled physicians could 

again Extra Bill.439  

416. Within days, the 1967 Act Regulations were amended to further restrict Extra Billing by 

enrolled physicians to services requested by an insured person for “unusual time-consuming 

service over and beyond ordinarily required care, as is anticipated by [MSP rates].”440 the BCMA 

attempted unsuccessfully to get this provision changed by the Province in subsequent years.441 By 

contrast, the measures adopted by the Province evidently were successful: a 1981 report stated 

                                                 
434 Exhibit 486, Expert Report of Prof. Marchildon, p. 55 [DBE, Tab 155]. 
435 O.I.C. 654/73. 
436 Exhibit 584A, Tab 3, Hansard, 12 March 1973 at 1227 [DBE, Tab 196].  
437 The PMA, 1974, s. 3(e) uses the language of “balance billing”, however “balance billing” is billing in excess of 
MSP rates, i.e. “Extra Billing”. 
438 Exhibit 573, DSCBD, PMA, 1974, p. 382, ss. 1(a), 1(m), 1(o), 3(e) [Authenticity] [DBE, Tab 190]. Note that, 
although s. 3(e) uses the term “balance billing”, “balance billing” is a type of billing in excess of MSP rates, i.e. 
“Extra Billing”. 
439 Exhibit 573, DSCBD, PMA, 1974, p. 382, ss. 1(m), 1(o), 2(a)(ii), 4(d) [Authenticity] [DBE, Tab 190].  
440 B.C. Reg. 213/74. 
441 Exhibit 486, Expert Report of Prof. Marchildon, p. 55, and footnote 142 [DBE, Tab 155]. 
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that despite being present in almost every other province, no “extra billing”442 was occurring in 

the Province before 1 April 1981 because all physicians had decided to “opt-in”.443 

417. In 1981 the BCMA and the MSC failed to reach agreement on MSP rates. The BCMA 

sought a rate increase of 40%, but the Province only offered an increase of 15.19%. The BCMA 

rejected the offer after a referendum in which 93.7% voted in favour of rejection. The Province 

responded by introducing a bill to prohibit Extra Billing by Enrolled Physicians and remove the 

right to Extra Bill from any future agreements with the BCMA. Ultimately, the Province accepted 

the rate increase of 40% and the bill was passed as the Medical Services Plan Act, 1981 (the 

“1981 Act”).444 The BCMA unsuccessfully challenged the 1981 Act in court.445  

418. As discussed at paras. 53 and 65-67 of the AGCFA, the CHA was enacted in 1984 and 

contained similar provisions to prevent Extra Billing Canada-wide. In the years since then, 

physicians have been successful in achieving higher relative remuneration compared to the rest of 

the population, and as a result there has been growing support among physicians for the CHA.446 

In short, the desire of physicians to Extra-Bill in order to maintain their own practices has 

generally waned.  

419. In 1987, the 1967 Act was amended to increase the MSC’s ability to oversee, inspect, and 

audit physicians’ billing practices.447 Physicians were required to provide billing information for 

insured services rendered to insured persons, and if it was found that a physician had 

“misrepresented the nature or extent of the insured services rendered”, then the physician could 

be financially penalized.448  

420. As discussed above, private insurance for Medically Required Services had been prohibited 

since 1968, except when provided through highly regulated “licensed carriers” that were required 

to provide uniformly comprehensive coverage, to any resident of British Columbia that enrolled 

                                                 
442 Exhibit 435D, Affidavit #1 of Gigi Mandy, Volume IV, Exhibit K, “Report on Extra-Billing by Physicians in 
Canada”,p. 1603 [DBE, Tab 133] [included in Exhibit 450A-B, AGCSCBD, for Prima Facie Truth]. 
443 Exhibit 435D, Affidavit #1 of Gigi Mandy, Volume IV, Exhibit K, “Report on Extra-Billing by Physicians in 
Canada”,p. 1607 and 1652 [DBE, Tab 133] [included in Exhibit 450A-B, AGCSCBD, for Prima Facie Truth].  
444 Exhibit 486, Expert Report of Prof. Marchildon, p. 55-56 [DBE, Tab 155]; Medical Services Plan Act, 1981, 
SBC 1981, c 18 (the “1981 ACT”). The 1981 Act received Royal Assent on 7 July 1981 and, as per s. 8 had 
retroactive effect to 1 April 1981. 
445 Medical Assn. (British Columbia) v. British Columbia, [1983] 5 W.W.R. 416 (B.C. S.C.); Medical Assn. (British 
Columbia) v. British Columbia, [1985] 2 W.W.R. 327 (B.C. C.A.). 
446 Transcript Day 33 (4 November 2016), Evidence of Prof. Blomqvist, at p. 77 lines 22-40 [DBT, Tab 26]. 
447 Health Statutes Amendment Act, 1987, S.B.C. 1987, c. 55, ss. 32-33 (“1987 Act”). 
448 1987 Act, ss. 32-33 (adding ss. 8.21(3), 8.31(1), and 8.31(6) to the 1967 Act). 
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and paid uniform premiums set by the MSC and subsidized through the 1965 Act. In 1973, the 

Legislature took the first step in removing this exception by amending the 1967 Act to permit the 

MSC to administer the MSP directly, rather than through the intermediary of “licensed 

carriers”.449 Then-Minister of Health Cocke explained the rationale for this amendment as being 

the administrative efficiency associated with having one insurance carrier rather than three.450 

The 1967 Act Regulations were amended to allow the MSC to directly operate and administer the 

MSP in March 1974.451 The government-run insurer, the BCMP, was dissolved a week later, and 

agreements were entered into with the private “licensed insurers” to “consolidate the 

administration of the [MSP] into one department” under the Ministry by July 1975.452  

421. In other words, while private insurance for Medically Required Services had been 

permitted under the 1967 Act, the private insurers were so highly regulated that they were 

essentially reduced to a “limited… cheque-writing function” as they had been in Saskatchewan 

following the Saskatoon Agreement.453  

422. In 1975, the 1965 Act was repealed.454 Some provisions in the 1965 Act scheme, such as 

those related to premium subsidies, were incorporated into the 1967 Act scheme, however the 

1967 Act scheme was then scrubbed of most references to “certified” and “licensed” carriers.455  

423. The prohibition on non-licensed carriers providing insurance for Medically Required 

Services remained, and in 1978 it became on offence to contravene that prohibition.456 However, 

the Province had stopped using “licensed carriers” permanently in 1975.457  

424. As discussed above, physicians could always choose to opt-out of being paid by the MSP 

directly, and could instead be paid by a person who was then reimbursed by the MSP. In 1973 the 

MSC became empowered to order a physician to opt-out.458 With respect to Medically Required 

                                                 
449 An Act to Amend An Act Respecting Medical Services, S.B.C. 1973 (2nd Sess), c 126, s 2; see also the Explanatory 
Notes in O.I.C. 3062/73: “Section 2 makes it clear that the [MSC] may operate a medical plan without an 
independent carrier.” 
450 Exhibit 584A, Tab 4, Hansard, 27 September 1973 at pp. 315 to 319 [DBE, Tab 196].  
451 B.C. Reg. 187/74. 
452 O.I.C. 555/74, O.I.C. 769/74, and O.I.C. 770/74. 
453 See AGCFA, para. 28. 
454 Medical Services Amendment Act, S.B.C. 1975, c. 40, s. 5 (the “1975 Act”). 
455 1975 Act; B.C. Regs. 486/75, 501/75, 777/75. 
456 B.C. Reg. 144/68, s. 4.05; B.C. Reg. 246/78, s. 10 (adding s. 15.02 to B.C. Reg. 144/68). 
457 Exhibit 575A, DSCBD, The Final Report of the Korbin Commission, p. 1180 at p. 1193 [Prima Facie Truth] 
[DBE, Tab 191].  
458 B.C. Reg. 333/73, s. 4 (adding s. 3.20 to BC Reg 144/68). 
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Services rendered by a physician who was ordered to opt-out under this section:459 

a. The physician was required to provide an insured person with the documentation 

and information necessary for the person to receive their reimbursement, 

b. Any charges in excess of MSP rates for the services required a patient’s consent in 

writing to the extra charge prior to the rendering of the service, and 

c. The amount of any extra charge was to be made known to the MSC, and the 

amount of the extra charge was not reimbursable by the MSC. 

425. In 1978 it became an offence for any Opted-Out Physician to fail to provide an insured 

person with the documentation and information necessary to receive a reimbursement from the 

MSP, or in some cases, to not receive a patient’s written consent to an extra charge prior to 

rendering a Medically Required Service.460 

426. It became possible under the 1967 Act scheme during this period for physicians to become 

unenrolled at the discretion of the MSC. In 1970, it became possible for the MSC to declare, for 

cause, a physician to be “outside the [MSP] and a compulsory non-participant under the [MSP]”. 

The services of such an unenrolled physician were not considered insured services, except in an 

emergency, or at the discretion of the MSC.461 Physicians could also be unilaterally unenrolled by 

the MSC if they Extra Billed contrary to the 1981 Act.462 Physicians were first permitted to 

request unenrollment under the 1967 Act scheme in 1986, but the MSC had discretion to not 

grant the request.463 An unenrolled physician was required to notify a person, in writing and prior 

to rendering a service, that they were not enrolled and that their services were not insured 

services covered by MSP.464 In 1978 it became an offence to not provide that notice.465 Due to 

the continuing prohibition on private insurance for Medically Required Services outside of the 

MSP, the option to unenrol was heavily disincentivized.466  

427. In light of the above, it is not accurate to suggest, as the plaintiffs do at paras. 277-29, that 

                                                 
459 B.C. Reg. 333/73, s. 11 (adding ss. 5.25-5.27 to BC Reg 144/68).  
460 B.C. Reg. 246/78, s. 10 (adding s. 15.02 to BC Reg 144/68). Section 15.02 made it an offence to contravene s. 
5.09 (enacted in B.C. Reg. 246/78, but replacing a similar provision in BC Reg 144/68) and s. 5.25-5.26 (first 
enacted in B.C. Reg. 333/73, and amended in B.C. Regs. 356/73, 501/75 and 246/78). 
461 B.C. Reg. 179/70, ss. (d) and (j); see ss. 3.15(a) and 6.13 enacted under those sections. 
462 1981 ACT, s. 4(b). 
463 B.C. Reg. 213/86. 
464 B.C. Reg. 179/70, s. (i); see s. 5.20(a) enacted under that section. 
465 B.C. Reg. 246/78, s. 10 (adding s. 15.02 to B.C. Reg. 144/68). 
466 As discussed above at para. 416, the evidence is that there were no unenrolled physicians in the Province in 1981. 
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efforts to limit Extra Billing and Extra Billing Insurance in order to suppress the private market 

for Medically Required Services only arose in the aftermath of the change to federal funding in 

1977. As explained by the AGCFA at paras. 34, 39-41, it was recognized from the beginning that 

the goals of Medicare were best achieved if physicians accepted the public plan rates as complete 

payment for their services. Physicians were more likely to accept the public plan rates as 

complete payment for their services if the private sale and insurance of physician services was 

discouraged. From 1968 to 1992 the law evolved consistently with this goal: private insurance for 

Medically Required Services provided outside the MSP was forbidden throughout this period, 

physicians were not able to request unenrollment under the 1967 Act scheme until 1986, and 

Enrolled Physicians were required to seek payment or facilitate patient reimbursement under the 

MSP. Without private insurance coverage, and without the ability of Enrolled Physicians to 

Double Bill after 1974, or the ability to selectively charge for Medically Required Services 

entirely outside the MSP to insured persons, a private market for Medically Required Services 

would have been heavily discouraged throughout this period. 

3.1.4.5 The Medical and Health Care Services Act and Medicare Protection Act 

428. The Medical and Health Care Services Act467 (the “1992 Act”) repealed and replaced the 

1967 Act as well as the 1981 Act. The Impugned Provisions have evolved from provisions that 

were enacted in the 1992 Act, but as discussed above, the limitations on Extra Billing and Extra 

Billing Insurance and other Suppression Measures have a long history. 

429. Significantly, the 1967 Act Regulations continued to be in effect until they were repealed 

on 1 January 1998.468 As discussed above at para. 408, the 1967 Act Regulations had excluded a 

number of services from coverage under the MSP, including services covered under federal 

legislation and worker’s compensation legislation. Minute of the Commission #97-068 came into 

effect on 1 January 1998 and contained many of the same exclusions.469 Therefore, contrary to 

what the plaintiffs assert at para. 2033 of the PFA, these exceptions did not begin in 1997; they 

have been in place continuously since 1968.  

430. The 1992 Act continued the MSP as the health care insurance scheme, and the MSC as the 

                                                 
467 S.B.C. 1992, c. 76 (the “1992 Act”). 
468 B.C. Reg. 426/97 repealed the 1967 Act Regulations (B.C. Reg. 144/68). 
469 Exhibit 2B, MOH PFF, [Exhibit 5], Minute of the Commission #97-068 [DBE, Tab 3]. Note that Minute of the 
Commission #097-068 was subsequently amended by Minute of the Commission #15-084. 
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public body responsible for administering the MSP.470 The MSC was not permitted to act in a 

manner that did not satisfy the Five Criteria.471 With respect to the Accessibility Criterion, the 

1992 Act scheme included several Suppression Measures, including mechanisms to limit Extra 

Billing and Extra Billing Insurance. These Suppression Measures have evolved in the last three 

decades, mostly in response to repeated concerns that they were being, or may be, circumvented. 

3.1.4.5.1 Private Insurance Provision 

431. Section 39 continued the prohibition on Extra Billing Insurance that had existed since 1968 

under s. 4.05 of the 1967 Act Regulations,472 but removed the exception for “licensed carriers” 

that had operated within the MSP.473 As this exception had been removed de facto since 1975 

when the last “licensed carriers” operated,474 and as there had been a prohibition on any truly 

private market insurance for Medically Required Services in the Province since 1968, this section 

did not present anything new in practical terms.475  

432. Section 39 has subsequently been amended and renumbered. The present version is s. 45 of 

the MPA. The primary difference between s. 39 of the 1992 Act and s. 45 of the MPA is that the 

exceptions (under s. 39(2) and s. 45(2) respectively) to the restriction on private health insurance 

now include contracts of insurance for Medically Required Services that are either obtained 

outside of Canada, or by someone ineligible to be a Beneficiary. These changes are consistent 

with the longstanding freedom of patients to choose their own physician. 

3.1.4.5.2 Extra Billing and Charge Liability Provisions 

433. The limitations on Extra Billing in the 1981 Act with respect to services rendered by Opted-

In Physicians expanded under the 1992 Act, but those with respect to Opted-Out Physicians 

contracted. Under the 1981 Act, no Enrolled Physician was permitted to Extra Bill for a Benefit 

rendered to a Beneficiary.476 Under the 1992 Act, the ability of Opted-Out Physicians to Extra 

                                                 
470 1992 Act, s. 2 and 2.1 (which repealed and replaced s. 2 by B.C. Reg. 46/94). 
471 1992 Act, s. 4(2). 
472 B.C. Reg. 144/68, s. 4.05. Since enactment in 1968, s. 4.05 had been amended by BC Reg 33/81, s. 6 and BC Reg 
393/82, s. (c)-(d).  
473 See the discussion at paras. 420-423 above.  
474 Exhibit 575A, DSCBD, The Final Report of the Korbin Commission, p. 1180 at p. 1193 [Prima Facie Truth] 
[DBE, Tab 191].  
475 This is contrary to the plaintiffs’ claims at paras. 295 and 313 of the PFA. 
476 1981 Act, ss. 3(2) and 6(2). 
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Bill was restored in a limited way.477 However, the limitation on Extra Billing for services 

rendered by Opted-In Physicians was expanded so that a person on an Opted-In Physician’s 

behalf also could not Extra Bill for a Benefit to a Beneficiary, and neither an Opted-In Physician 

nor a person operating on their behalf could Extra Bill in relation to the rendering of such a 

service.478 The expansion of the Suppression Measures related to Extra Billing in these ways 

could help to prevent people from contravening the spirit of the law by taking advantage of 

possible loopholes in the wording of the 1992 Act.  

434. As had been the case prior to the PMA 1974 and the 1981 Act, Opted-Out Physicians could 

Extra Bill under the 1992 Act. However the 1992 Act stipulated that they could generally only do 

so if, prior to rendering the service, the Beneficiary was advised that the Physician was opted-out, 

that payment was required, and what the cost would be, including what amount, if any, was being 

Extra Billed.479 Correspondingly, a Beneficiary was generally only liable to pay an Extra Billed 

amount if they were so advised, and they had agreed to pay.480 As under the 1967 Act, the 

Predetermined Coverage Provisions under the 1992 Act (discussed in para. 467 below) meant that 

Opted-Out Physicians were limited to Double Billing.  

435. The situation with respect to Unenrolled Physicians remained as it had been under the 1967 

Act. They could charge what they wanted, but they were required to notify the Beneficiary prior 

to rendering a service that they were not enrolled and that their services were not Benefits 

covered by MSP. Without this notice, the Beneficiary was generally not liable to pay.481 

436. Within nine months of the passage of the 1992 Act 482 concerns began to be raised in the 

Legislature regarding the number of physicians who were opting-out and the negative effects of 

their Extra Billing practices on patients.483 The BCMA opposed the 1992 Act, and physicians in 

several communities opted out of the MSP and started billing patients directly. Because they lost 

some benefits by opting out, and incurred some new costs, some Extra Billed their patients to 

cover the additional overhead. The Minister of Health threatened to apply the legislation 

                                                 
477 1992 Act, ss. 13, 16(1) and 16(2)(b)(i). 
478 1992 Act, s. 16. 
479 1992 Act, ss. 13(9)(a) and 13(11). 
480 1992 Act, ss. 13(10). 
481 1992 Act, ss. 15(3) and 16(1)(2)(b)(i). 
482 B.C. Reg. 242/92. 
483 Exhibit 584A, Tab 32, Hansard, 26 March 1993, pp. 4865-67 [DBE, Tab 196]. 
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prohibiting extra billing, but did not because it was not clear that it was applicable.484 

437. It was noted in March 1993 that the Minister of Health had485 

…clearly and repeatedly warned physicians across the province… that if she finds extra 
billing is presenting a barrier to access to health care, legislation will be introduced to ban 
it. 

438. In May 1993 then-Minister of Health Elizabeth Cull responded to questions regarding the 

continued issue of Extra Billing in the Province. She noted that the Province was being 

investigated by the federal government on the issue, and that CHT deductions were coming as a 

result. She again raised the possibility of introducing legislation to end Extra Billing, stating that 

she would “not tolerate services being made inaccessible to people”, but noted the BCMA had 

advised that doing so was premature.486  

439. Beginning in May 1994 the federal government began deducting amounts from the CHT 

for British Columbia as a result of Opted-Out Physicians charging patients in excess of MSP 

rates for insured services. In total, $2,025,000 was deducted from the CHT for British Columbia 

for the period from 1992 to 1995, when the Medical and Health Care Services (Amendment) 

Act487 (the “1995 Act”) became law.488 

440. In June 1994, then-Minister of Health Paul Ramsey (“Minister Ramsey”) noted that the 

number of opted out and Extra Billing physicians had fallen due to negotiations, and that 

negotiations were continuing in order to eliminate Extra Billing. If the negotiations were 

unsuccessful, then legislation was still being considered to address the issue.489 

441. In June 1995, Minister Ramsey introduced the 1995 Act, so that the practice of “extra-

billing of patients [would] cease.”490 During second reading, he noted that the 1995 Act would 

affect thousands of British Columbians who were then being Extra Billed.491  

442. The 1995 Act changed the name of the 1992 Act to the Medicare Protection Act, and put 

further limitations on Extra Billing. 
                                                 
484 Exhibit 486, Expert Report of Prof. Marchildon, pp. 57-58 [DBE, Tab 155]. 
485 Exhibit 584A, Tab 32, Hansard, 26 March 1993, p. 4866 [DBE, Tab 196]. 
486 Exhibit 584B, Tab 33, Hansard, 11 May 1993, pp. 6131-6133 [DBE, Tab 197]. 
487 S.B.C. 1995, c. 52. 
488 Exhibit 436, Affidavit #2 of Gigi Mandy, Exhibit A, Canada Health Act 2015-2016 Annual Report, p. 19 [DBE, 
Tab 136] [included in Exhibit 450A-B, AGCSCBD, for Prima Facie Truth]. 
489 Exhibit 584B, Tab 34, Hansard, 23 June 1994, p. 12321 [DBE, Tab 197]. 
490 Exhibit 584B, Tab 38, Hansard, 29 June 1995, p. 16405 [DBE, Tab 197]. 
491 Exhibit 584B, Tab 39, Hansard, 10 July 1995, p. 16751 [DBE, Tab 197]. 
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443. With respect to Extra Billing of Benefits rendered by Opted-In Physicians, the 1995 Act 

expanded the category of who could not Extra Bill from Opted-In Physicians and anyone 

working on their behalf to “any person” and clarified the definition of what it meant to Extra Bill 

in relation to the rendering of a Benefit.492 There had been some question, as mentioned above, 

whether certain kinds of fees were “extra billing” under the 1992 Act. During third reading, 

Minister Ramsey denied that the 1995 Act was closing a loophole in this regard, saying instead 

that it removed an ambiguity regarding what kinds of charges were prohibited.493 

444. The 1995 Act again prohibited an Opted-Out Physician from charging a Beneficiary for or 

in relation to a Benefit in excess of MSP rates, and repealed the various requirements that an 

opted-out physician had to meet in order to Extra Bill as they had become superfluous.494  

445. The 1995 Act introduced new restrictions with respect to Extra Billing by Unenrolled 

Physicians. Unenrolled Physicians could no longer Extra Bill for services rendered to 

Beneficiaries in hospitals or community care facilities.495  

446. Also, any person was now prohibited from Extra Billing with respect to a service rendered 

by an Unenrolled Physician if the Beneficiary was not properly notified (as described above)496 

and it was impractical to give notice due to non-emergency medical reasons.497 If it was 

impractical to give notice for emergency medical reasons, then the Beneficiary was not liable to 

pay.498 

447. The 1995 Act introduced a number of additional Charge Liability Provisions, including:499 

a. any person who charged a Beneficiary contrary to s. 17.2 of the 1995 Act as 

described in paras. 444-445 above, or who charged contrary to s. 17.3(3) of the 

1995 Act, as described in para. 446 above, was required to refund the amount, and 

b. any amount that was required to be refunded was a debt due to the person who 

paid it, and was recoverable by an action in court. 

                                                 
492 1995 Act, ss. 7-8 repealed and replaced 1992 Act, s. 16(1) with s. 17.1(1). 
493 Exhibit 584B, Tab 40, Hansard, 12 July 1995, pp. 16985-16986 [DBE, Tab 197]. 
494 1995 Act, ss. 5 and 8 repealed MHCSA, ss. 13(9)-(11) and introduced s. 17.2(3). 
495 1995 Act, s. 8 enacted s. 17.2(1)-(2). 
496 Note that 1995 Act, ss. 7-8 repealed s. 15(3) of the 1992 Act, and replaced it with s. 17.3(1), which was similar. 
497 1995 Act, s. 8 enacted ss. 17.3(2). Note that this restriction was removed under s. 6 of the 2003 Act, which 
repealed and replaced s. 19(2) (s. 17.3(2) was renumbered as s. 19(2) in the 1996 Revision). 
498 1995 Act, s. 8 enacted ss. 17.3(3).  
499 1995 Act, s. 8 enacted s. 17.4 and 17.5. 
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448. In 1997, Minister of Health Joy MacPhail500 introduced the Medicare Protection 

Amendment Act, 1997501 (the “1997 Act”) to expand the Extra Billing measures to “ensure that 

there are no loopholes that would allow even a small minority of practitioners to extra-bill.”502 

During the second reading, Minister MacPhail described the loopholes that the 1997 Act was 

attempting to address:503 

The first change is a clarification that an extra-billing charge imposed by any person 
on behalf of the medicare practitioner constitutes a charge by the medical practitioner 
who has provided the service.504 
 
The second change clarifies that no additional fees can be imposed on a spouse, 
parent or other person acting on behalf of a beneficiary receiving a service, which 
might be done in an effort to avoid allegations that the charge was imposed on the 
beneficiary personally.505 While these loopholes may offer only a remote opportunity 
for abuse, it is imperative that any possible means to extra-bill will be eliminated. 
[footnotes and emphasis added] 

449. The amendments contained in the 1997 Act were thus made to proactively prevent a 

possible form of “third-party” Extra Billing. 

450. The enactment of the 1997 Act did not succeed in convincing everyone that there was no 

longer a loophole with respect to “third-party” Extra Billing. In 2000, the federal government 

wrote to the Province with respect to a media report on the charge of a “facility fee” to a “third-

party” in connection to a patient’s surgery at False Creek Surgical Centre; the patient claimed that 

the charges were not contrary to the CHA or the MPA.506 However, in correspondence between 

the two governments, the federal government represented that a charge to a “third-party” that 

permitted queue jumping was contrary to the Accessibility Criterion in the CHA, and the 

Province represented that MPA restrictions on Extra Billing encompassed charges to “third-

parties”.507  

                                                 
500 O.I.C. 647/96 
501 S.B.C. 1997, c. 26 (the “1997 Act”). 
502 Exhibit 584B, Tab 43, Hansard, 9 May 1997, p. 3269 [DBE, Tab 197]. 
503 Exhibit 584B, Tab 45, Hansard, 23 July 1997, p. 6196 [DBE, Tab 197]. 
504 Specifically, 1997 Act, s. 8 amended the limitation with respect to Extra Billing of Benefits rendered by Opted-
Out Physicians, by expanding the category of who could not Extra Bill to “any person”. This limitation had been 
enacted under 1995 Act as s. 17.2(3) and renumbered in the 1996 Revision as s. 18(3). 
505 1997 Act, s. 9 enacted s. 20.1. 
506 Exhibit 435I, Affidavit #1 of Gigi Mandy, Volume IX, Exhibit OO, Letter to Annette Wall from Laurette Burch 
attaching a Vancouver Sun article, pp. 3887-3891 [DBE, Tab 135] [included in Exhibit 450A-B, AGCSCBD, Prima 
Facie Truth].  
507 Exhibit 435I, Affidavit #1 of Gigi Mandy, Volume IX, Exhibits OO-PP, Letter to Annette Wall from Laurette 
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451. In 2003, further amendments to the Extra Billing restrictions were passed in the Medicare 

Protection Amendment Act, 2003508 (the “2003 Act”). Then-Minister of Health Colin Hansen 

(“Minister Hansen”) explained that the amendments were intended to bring greater clarity about 

billing practices for medically necessary health care services, to confirm the MSC’s authority to 

audit the billing practices of all diagnostic facilities and private clinics, and to allow the MSC to 

recover inappropriate charges from private clinics or physicians and, where appropriate, arrange 

for reimbursement for patients.509 

452. The 2003 Act received Royal Assent on 2 December 2003,510 but was not brought into 

force for several years. The audit provisions were brought into force on 1 December 2006, and 

most of the remainder, with the notable exception of provisions and references related to 

diagnostic services, were brought into force on 1 October 2018 and 1 April 2019.511 

453. The 2003 Act repealed s. 20.1 (which had been enacted by the 1997 Act to deal with the 

“third-party loophole”), and expanded the Impugned Extra Billing Provisions so that it was not 

permissible for any person to Extra Bill “another person”512 for or in relation to Benefits 

rendered by Enrolled Physicians to Beneficiaries. Previously, the Impugned Extra Billing 

Provisions stated that it was not permissible for any person to Extra Bill “beneficiaries” for or in 

relation to such services.513 Similarly, the 2003 Act required that notice with respect to a service 

rendered by an Unenrolled Physician514 had to be provided to whomever would be charged or 

Extra Billed.515 

454. The 2003 Act revised and introduced a number of Charge Liability Provisions such that the 

MPA currently provides that:516 

a. if the required notice with respect to a service rendered by an Unenrolled 
                                                                                                                                                              
Burch attaching a Vancouver Sun article and Reply, pp. 3887-3895 [DBE, Tab 135] [included in Exhibit 450A-B, 
AGCSCBD, Prima Facie Truth]. 
508 S.B.C. 2003, c. 95 (the “2003 Act”). 
509 Exhibit 584B, Tab 53, Hansard, 17 November 2003, p. 7918 [DBE, Tab 197]. 
510 Exhibit 584B, Tab 55, Hansard, 2 December 2003, p. 8382 [DBE, Tab 197]. 
511 B.C. Regs. 306/2006, 178/2018, and 46/2019. 
512 As defined in 2003 Act, s. 3. 
513 Compare the 1996 Revision, ss. 17 and 18(3) (as amended by the 1997 Act, s. 8) to the MPA, ss. 17 and 18(3) (as 
currently amended). 
514 The services rendered by an Unenrolled Physician for which notice must now be given has been expanded to 
include services that are General Hospital Benefits provided in hospitals and certain diagnostic facilities. See s. 
19(1.1) of the current MPA. 
515 Compare the 1996 Revision, s. 19 to the MPA, s. 19 (as currently amended). 
516 Compare the 1996 Revision, ss. 19(3), and 20-21 to the MPA, ss. 19(4) and 20-21 (as currently amended). 
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Physician was not provided to a charged or Extra Billed person due to emergency 

medical reasons, then the charged or Extra Billed person is not liable to pay; 

b. any person who charges a Beneficiary contrary to s. 18 of the current MPA, or 

who charges contrary to the notice requirement contained in s. 19 of the current 

MPA, is required to refund the amount; and 

c. any amount that is required to be refunded is a debt due to the person who paid it. 

The debt can be assigned to the MSC, and the debt is recoverable by an action in 

court. Alternatively, a debt due to the MSC can be offset against money owed by 

the MSC to the debtor. 

455. The effect of the other Charge Liability Provisions (ss. 17(1.2) and 18(4)) is described 

above at paras. 352, 357, and 454. 

3.1.4.5.3 Oversight Provisions 

456. The MSC’s ability to audit and investigate billing practices of Enrolled Physicians 

continued under the 1992 Act.517 Under the 2003 Act, the MSC also became empowered to audit 

and investigate payments made to practitioners, owners of diagnostic facilities, or 

representatives of professional corporations for any physician services, including Excluded 

Services, by “Prescribed Agencies”.518 The ICBC,519 the WCB,520 and the Office of the 

Superintendent of Motor Vehicles521 are all Prescribed Agencies.  

457. A significant change to the audit provisions occurred in December of 2006 when the audit 

provisions from the 2003 Act were brought into force.522 The scope of permissible audits was 

expanded to include the billing or business practices of:523 

a. Unenrolled Physicians rendering services under s. 18(1), and524  

b. Persons that “own, manage, control or carry on business for profit or gain” and 

that are involved in permitting Benefits to be provided to Beneficiaries by 

physicians, including such persons that the MSC believes have contravened the 
                                                 
517 1992 Act, ss. 31-33. 
518 1997 Act, s. 11 which amended s. 36 of the 1996 Revision. 
519 B.C. Reg. 381/97. 
520 B.C. Reg. 279/2001. 
521 B.C. Reg. 300/2006. 
522 B.C. Reg. 306/2006 
523 2003 Act, ss. 10. 
524 Originally enacted as s. 17.2(1) under 1995 Act and renumbered as s. 18(1) with 1996 Revision. 
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Extra Billing Provisions of ss. 17, 18, or 19.525 

458. As discussed above, these changes clarified that the MSC could also “audit the billing 

practices of all diagnostic facilities and private clinics in response to complaints”.526 

3.1.4.5.4 Penalty Provisions 

459. Similar to the Penalty Provisions under the 1967 Act and the 1981 Act (as discussed above), 

the 1992 Act empowered the MSC to unilaterally opt-out or unenrol Opted-In Physicians who 

contravened the Extra Billing restrictions.527 The 1995 Act further empowered the MSC to 

unilaterally unenrol Opted-Out Physicians who contravened the Extra Billing restrictions.528 

460. The 1997 Act introduced a new penalty for Enrolled Physicians who were found to be 

charging contrary to the Extra Billing restrictions.529 Minister MacPhail explained that the 

previous options of forcing physicians to either opt-out or unenrol were not appropriate penalties 

in all cases of unlawful Extra Billing. The intent of this amendment was to create a more modest 

penalty for more modest infractions.530 

461. The part of the 2003 Act brought into force in 2006531 also empowered the MSC to apply 

for an injunction restraining a person from contravening the Extra Billing restrictions contained 

in ss. 17(1), 18(1) or (3), or 19(1) or (2).532  

462. The part of the 2003 Act that was brought into force in 2018533 further expanded the 

grounds upon which an Enrolled Physician could be penalized to include personal attempts to 

contravene, or authorizations, assistance, or allowance of another to contravene or attempt to 

                                                 
525 Section 17 was original enacted as s. 16 in the 1992 Act, amended as s. 17.1 with the 1995 Act, and renumbered as 
s. 17 with 1996 Revision. Sections 18 and 19 were originally enacted as s. 17.2 and 17.3 under the1995 Act and 
renumbered as ss. 18 and 19 with 1996 Revision. The current effect of these sections are discussed at paras. 354-358, 
360-361, 364, and 453-454 above. 
526 See also Exhibit 584B, Tab 55, Hansard, 2 December 2003, p. 8381 [DBE, Tab 197]. 
527 1992 Act, ss. 14(1)(d) and 14(2). 
528 1995 Act, s. 6 amended s. 14(1)(d) of the 1992 Act to include contraventions of the new Extra Billing restrictions 
as a “cause” permitting the MSC to unenrol the offending physician under s. 14(2)(a) of the 1992 Act. 
529 1997 Act, s. 7 amended the penalties enacted under s. 14(2) of the 1992 Act. Section 14(2) was later renumbered 
in the 1996 Revision as s. 15(2). 
530 Exhibit 584B, Tab 45, Hansard, 23 July 1997, p. 6196 [DBE, Tab 197]. 
531 B.C. Reg. 306/2006. 
5322003 Act, s. 11 (enacting s. 45.1). Section 17 was original enacted as s. 16 in the 1992 Act, amended as s. 17.1 
with 1995 Act, and renumbered as s. 17 in the 1996 Revision. Sections 18 and 19 were originally enacted as s. 17.2 
and 17.3 in the 1995 Act and renumbered as ss. 18 and 19 in the 1996 Revision. The current effect of these sections 
are discussed at paras. 349-358, 360-361, 364, 446, and 453-454 above. 
533 B.C. Reg. 178/2018, Schedule 1, s. 1(b). 
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contravene the Extra Billing restrictions.534  

3.1.4.5.5 Offence Provisions 

463. Under the 2003 Act it became an offence for a person to contravene or to help another to 

contravene the following Extra Billing Provisions: ss. 17(1), 18(1) or (3), or 19(1).535 

3.1.4.5.6 Voluntary Unenrollment 

464. Unlike under the 1967 Act scheme,536 physicians were not enrolled by default under the 

1992 Act; rather physicians needed to apply to become enrolled, but could then voluntarily 

unenrol by giving 30 days written notice.537 The 1995 Act introduced a 12 month waiting period 

for any physician who voluntarily unenrolled to re-enrol.538 Minister Ramsey said the change was 

introduced to permit physicians to “test the waters” if they believed there was an appetite for 

private-pay medical services, but to discourage “flipping back and forth”.539 

465. Minister Ramsey further implied that this was a proactive measure, as there did not appear 

to be any Unenrolled Physicians operating in the Province at the time.540 The prudence of this 

measure is borne out by comparing the situation in Quebec, where physicians can unenrol and re-

enrol more readily due to the more lenient waiting periods there, so that the numbers of enrolled 

physicians vary month to month as physicians change their enrolled status throughout the year.541 

3.1.4.5.7 Predetermined Coverage 

466. The 1992 Act expressly provided that the MSC was the arbiter of whether or not a service 

was a Benefit under the MSP. These provisions remain largely unchanged.542 

                                                 
534 2003 Act, s. 2 amended the grounds to penalize, originally enacted under the 1992 Act, s. 14(1)(d). Section 
14(1)(d) was renumbered in the 1996 Revision as s. 15(1)(d).  
535 2003 Act, s. 12 (enacting ss. 46(5.1) and (5.2)). Section 17 was original enacted as s. 16 in the 1992 Act, amended 
and renumbered as s. 17.1 in 1995 Act, and then renumbered again as s. 17 in the 1996 Revision. Sections 18 and 19 
were originally enacted as s. 17.2 and 17.3 in the 1995 Act and renumbered as ss. 18 and 19 in the 1996 Revision. 
The current effect of these sections are discussed at paras. 349-358, 360-361, 364, 446, and 453-454 above. Section 
46(6), which makes it an offence to help another to commit an offence, was first enacted as s. 40(6) in the 1992 Act, 
and renumbered as s. 46(6) in the 1996 Revision. 
536 Discussed further at subpara. 409(d) above. 
537 1992 Act, ss. 12(1) and 12(8), which was then renumbered as ss. 13(1) and 13(8) in the 1996 Revision. 
538 1995 Act, s. 4 enacted s. 12(9), which was then renumbered as s. 13(9) in the 1996 Revision. 
539 Exhibit 584B, Tab 40, Hansard, 12 July 1995, p. 16985 [DBE, Tab 197]. 
540 Exhibit 584B, Tab 40, Hansard, 12 July 1995, p. 16985 [DBE, Tab 197]. 
541 Transcript Day 154 (13 May 2019), Evidence of Prof. Premont, p. 71 line 47 – p. 72 line 18 and p. 74 lines 27-
37 [DBT, Tab 94]. 
542 1992 Act, ss. 4(1)(c) and 4(1)(j). The 1996 Revision renumbered these provisions as ss. 5(1)(c) and 5(1)(j). 
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467. As under the 1967 Act scheme, Opted-Out Physicians were required to provide a completed

claim form to a Beneficiary to whom they rendered a Benefit, so that the Beneficiary was not

precluded from obtaining reimbursement to the MSC under the 1992 Act.543 As discussed above,

these provisions continued to require Opted-Out Physicians to help Beneficiaries be reimbursed

by the MSC and prevent Opted-Out Physicians from providing Benefits to Beneficiaries entirely

outside of the public plan. Thus, Opted-Out Physicians could only Double Bill.

468. Similarly, Unenrolled Physicians continued to be unable to be paid, directly or indirectly,

from the public plan under the 1992 Act.544 That restriction has continued to today.

469. Lastly, unlike under the 1967 Act scheme, the 1992 Act and the MPA have never required

Opted-In Physicians to make claims to the MSC for rendering Benefits to Beneficiaries.545

However, due to the uninterrupted restrictions on private insurance, and the increasing

restrictions on direct billing for such services, Opted-In Physicians have been left with no means

of being paid for such services other than by the MSP.

470. However, despite the varying robustness of the restrictions on Extra Billing, there is

evidence that Cambie, False Creek, Okanagan Health Surgical Centre, and others have engaged

in some creative attempts to circumvent the spirit of the law.

471. The “third-payer” loophole was already discussed at paras. 448-451 above.

472. Another supposed loophole regarding Predetermined Coverage was addressed during the

third reading of the 2003 Act. During discussion of the new version of s. 18, a Member asked

whether the individual circumstances of a patient would make a surgery “exempt” under that

section, and Minister Hansen replied that:546

Given the interpretation that Health Canada has of the [CHA], which we are bound to 
follow, it is the service or the procedure that is either covered or not covered, as opposed 
to the particular circumstance of an individual patient or their degree of acuity leading to 
the need for that particular service. 

473. Despite Minister Hansen’s comments, and despite the clear wording of the legislation,

Cambie used “Consent Forms” to justify selectively charging Beneficiaries for Benefits rendered

543 1992 Act, ss. 13(7) and 13(9)(b). The 1995 Act repealed and replaced s. 13(9)(b) with the similarly worded s. 
13(9). The 1996 Revision renumbered this provision as ss. 14(7) and 14(9). 
544 1992 Act, ss. 12(3) and 14(5). The 1996 Revision renumbered these provisions as ss. 13(3) and 15(5). 
545 1992 Act, s. 12(3). The 1996 Revision renumbered this provision as s. 13(3). 
546 Exhibit 584B, Tab 55, Hansard, 2 Dec 2003, p. 8379 [DBE, Tab 197]. 
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by Enrolled Physicians based upon the “degree of acuity” of the patient. The “Consent Forms” 

required patients to accept that the service they were consenting to was not a Benefit under the 

MSP because it was provided “in a timeline that is shorter than the government standard” and 

therefore was “not considered medically necessary.” The “Consent Forms” contained further 

clauses that the patient was not to seek re-imbursement from the MSP.547 

474. There are several problems with the use of the “Consent Forms”, including the fact that Dr. 

Day and others billed the MSP for rendering the services, contrary to the statements on the 

“Consent Form” that the services were not insured by the MSP.548 However, for present 

purposes, the “Consent Forms” were a clear attempt to circumvent the Predetermined Coverage 

Provisions that state that the MSC is the arbiter of whether or not a service is insured.549 They 

were also a clear attempt to avoid the Extra Billing restrictions (which only apply to services that 

would be insured if rendered by an Enrolled Physician), and to avoid scrutiny by the MSC. 

475. Another perceived loophole was the idea that if a Benefit was not paid for by the MSP at 

all, and was paid entirely privately, then charging for the Benefit was not contrary to the MPA. 

The Okanagan Health Surgical Centre has charged persons for Benefits on this basis from 2007 

to at least some time in 2018.550 As discussed above, the restrictions on Extra Billing with respect 

to Benefits apply regardless of whether the MSP has paid or will pay for any part of the service. 

This is consistent with the CHA, as discussed in the AGCFA at paras. 102-105. 

3.1.5 Summary 

476. In light of the above, it is evident that the legislation has continued, since 1992, to include 

the same kinds of Suppression Measures found in in the 1967 Act scheme, and that those 

Suppression Measures have generally been expanded and added to since that time. In particular, 

the Suppression Measures have evolved in response to clear instances of Extra Billing by Opted-

Out Physicians in the early 1990s, and through private clinics in the early 2000s. In both cases, 

                                                 
547 Exhibit 24, ASF for Krystiana Corrado, Tab 16, CSC00003751 [SEALED] [DBE, Tab 15]; Exhibit 48, ASF for 
Chris Chiavatti, Tab 13, CSC00001471 [SEALED] [DBE, Tab 21]; Exhibit 29, ASF for Erma Krahn, Tabs 22 and 
35, CSC00002002 and CSC00002044 [SEALED] [DBE, Tab 17]. 
548 Exhibit 52, ASF for Krystiana Corrado, p. 7, para. 36 [DBE, Tab 23]; Exhibit 53, ASF for Chris Chiavatti, p. 5, 
para. 34 [DBE, Tab 21]; Exhibit 29, ASF for Erma Krahn, pp. 11-12, para. 46 and p. 16, para. 73 [DBE, Tab 17] 
[SEALED]. 
549 1992 Act, ss. 4(1)(c) and 4(1)(j). The 1996 Revision renumbered these provisions as ss. 5(1)(c) and 5(1)(j). 
550 Exhibit 376, Affidavit #1 of Dr. Peterson, p. 6, paras. 66-69 [DBE, Tab 116]. The affidavit was affirmed in 
February 2018. 
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the argument had been made that the Extra Billing that was being engaged in was not contrary to 

the legislation, and in both cases the legislation was amended to more effectively address the 

mischief of Extra Billing. As noted above, the Province also took proactive measures in 1997 to 

prevent Extra Billing by Enrolled Physicians. The legislative changes since 1968 or 1992 do not 

reverse, pervert, or betray the goal behind Medicare as the plaintiffs allege,551 rather they are 

rational and measured responses to persistent efforts by physicians to lawfully or unlawfully 

Extra Bill. 

477. Moreover, in several key aspects, the Suppression Measures have changed very little in the 

Province since the beginning of Medicare here in 1968. Private insurance with varying coverage, 

premiums, and eligibility has been largely prohibited inside the Province since that time. 

Physicians and patients have never been free to choose whether or not a particular service was 

covered under the MSP, unless they leave the province or the public plan entirely. Charging in 

excess of MSP rates has been mostly prohibited since 1974, and has generally become more 

restricted since then. The ability to detect and counteract improper Extra Billing has also been 

repeatedly enhanced over the last 50 years. 

3.2 The British Columbia Health Care System 

478. British Columbia, with a population of approximately five million,552 generally has the 

healthiest population in Canada and experiences among the highest life expectancies (82.2 years) 

in Canada (81.5 years) and the world (71 years).553 

479. The health care system in British Columbia is a complex network of participants, as 

described below. The participants include the MOH, Regional Health Authorities, the PHSA, 

individual hospitals, other facilities, and individual professionals. 

3.2.1 Overview 

480. The Province funds, administers, and delivers health care services to all residents of British 

Columbia guided by the provisions of the CHA. Health care services include primary care and 

                                                 
551 PFA, paras. 198, 200-201. 
552 Exhibit 2A, MOH PFF, p. 5, para. 5 [DBE, Tab 2]. 
553 Exhibit 2A, MOH PFF, p. 8, para. 11 [DBE, Tab 2]. In terms of life expectancy at birth B.C. is #1 in Canada; in 
terms of cancer mortality per 100,000 population it is #1; in terms of heart disease mortality per 100,000 population 
it is #1; and in terms of infant mortality per 1,000 live births it is #2: Exhibit 431, PSCBD, “The B.C. Health 
System”, March 2017, p. 677 at p. 691 [Prima Facie Truth] [DBE, Tab 126].  
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care in hospitals as provided for under the MPA and the HIA.554 

481. The delivery of health care services in British Columbia involves a complex web of policy-

makers, stewards, and health care professionals. Appendix D summarizes the flow of funding 

from the Province to health care providers as of 2014/15. 

482. The roles and responsibilities of each of the key players in the delivery of health care 

services in British Columbia are discussed below. 

3.2.2 Ministry of Health 

483. The MOH guides the Province’s health care services, in conjunction with Health 

Authorities, health care providers, agencies, and other organizations. The MOH provides 

leadership, direction, and support to its health service delivery partners and sets province-wide 

goals, standards, and expectations for health service delivery by Health Authorities.555 

484. The MOH’s leadership role is accomplished through the development of social policy, 

legislation, and professional regulation, through funding decisions, negotiations, and bargaining, 

and through an accountability framework for Health Authorities.556 

485. The MOH is responsible for administering provincial legislation and regulations related to 

health care, including the MPA and the Health Professions Act. The MOH also directly manages 

a small number of provincial programs and services, including: the MSP, which covers most 

physician services (described below); PharmaCare, which provides prescription drug insurance; 

and the BC Vital Statistics Agency, which registers and reports on vital events such as a birth, 

death, or marriage.557 

486. The Budget Transparency and Accountability Act,558 requires each ministry to have a 

service plan. A copy of the 2018/19 2020/21 Service Plan for the MOH, (released in February 

2018) is in evidence, and notes the following:559 

British Columbians enjoy excellent population health status, in large part because of higher 
levels of physical activity, healthier eating habits, and lower smoking rates compared to many 

                                                 
554 Exhibit 2A, MOH PFF, p. 40, para. 75 [DBE, Tab 2]. 
555 Exhibit 2A, MOH PFF, p. 42, para. 78 [DBE, Tab 2]. 
556 Exhibit 2A, MOH PFF, p. 42, para. 79 [DBE, Tab 2]. 
557 Exhibit 2A, MOH PFF, p. 42, para. 81 [DBE, Tab 2]. 
558 S.B.C. 2000, c.23. 
559 Exhibit 565, DSCBD, Ministry of Health: 2018/19 2020/21 Service Plan, p. 233 at p. 238 [Prima Facie Truth] 
[DBE, Tab 183].  
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other jurisdictions. In addition to encouraging healthy choices, access to health care is also 
important and every day, thousands of successful health system interactions take place that 
result in high-quality care in areas such as maternity, acute, cancer, critical and trauma care, 
elective surgeries and diagnostic services. However, challenges do persist. Changing 
demographics of an aging population are putting pressure on the system, and gaps exist in the 
continuum of service for mental health and addictions. A renewed emphasis on whole-system 
approaches to help address these and other challenges is underway to ensure improved access 
to coordinated, comprehensive and quality health care services across the province. 
Addressing service areas that have remained problematic and resistant to resolution despite 
significant effort will be key areas of focus to ensure a system that meets the needs of British 
Columbians. 

3.2.2.1 Funding 

487. The Provincial Government is the sole source of revenue for the MOH. Each year, the 

Ministry of Finance prepares and implements the Provincial Government’s budget (which is the 

government’s financial plan for the upcoming fiscal year 1 April through 31 March).560 The 

budget process is described in detail in the MOH PFF.561 

488. The MOH’s funding is allocated to various program areas, including: 

a. The MSP, which insures medically-required services provided by physicians and 

supplementary health care practitioners, laboratory services, and diagnostic 

procedures, as described below.562 The amount allocated to the MSP for 2018/19 

was $4.81 billion.563 

b. Pharmacare, which assists eligible British Columbia residents with the cost of 

prescription drugs and designated medical supplies.564 The amount allocated to 

Pharmacare for 2018/19 was $1.27 billion.565 

c. HBO, which administers the MSP and PharmaCare programs (including 

enrolment), and supporting technology through HIBC and MAXIMUS.566 The 

amount allocated to HBO for 2018/19 was $46.12 million.567 

                                                 
560 Exhibit 2A, MOH PFF, p. 43, paras. 83-84 [DBE, Tab 2]. 
561 Exhibit 2A, MOH PFF, pp. 43-47, paras. 83-99 [DBE, Tab 2]. 
562 Exhibit 2A, MOH PFF, p. 55, para. 112 [DBE, Tab 2]. 
563 Exhibit 565, DSCBD, Ministry of Health: 2018/19 2020/21 Service Plan, p. 233 at p. 246 [Prima Facie Truth] 
[DBE, Tab 183].  
564 Exhibit 2A, MOH PFF, p. 55, para. 112 [DBE, Tab 2]. 
565 Exhibit 565, DSCBD, Ministry of Health: 2018/19 2020/21 Service Plan, p. 233 at p. 246 [Prima Facie Truth] 
[DBE, Tab 183].  
566 Exhibit 2A, MOH PFF, p. 55, para. 112 [DBE, Tab 2]. 
567 Exhibit 565, DSCBD, Ministry of Health: 2018/19 2020/21 Service Plan, p. 233 at p. 246 [Prima Facie Truth] 
[DBE, Tab 183].  
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d. Regional Services, which provides funding for the delivery of a number of health 

care services, including: 

i. The five Regional Health Authorities, the Provincial Health Services 

Authority, and the First Nations Health Authority; 

ii. Canadian Blood Services; 

iii. Post-Graduate Medical Education Plan; 

iv. Out-of-Province claims; 

v. Nisga’a Valley Health Authority; 

vi. Primary Care Integrated Health Services; 

vii. Risk Management; 

viii. HealthLink BC; and 

ix. The Travel Assistance Program.568 

The amount allocated to Regional Services for 2018/19 was $13.39 billion.569 

e. Executive and Support Services, which provides stewardship and corporate 

services to support various health programs such as MSP, PharmaCare, 

HealthLink BC, Regional Services, Out-of-Province claims, and others.570 The 

amount allocated to Executive and Support Services for 2018/19 was $232.13 

million.571 

489. The MOH also provides capital funding to the Health Authorities to assist with major 

capital projects. The Health Authorities collaborate with the MOH on financial and infrastructure 

planning to ensure capital investments are strategic and cost effective.572 Capital projects are also 

supported by contributions from regional hospital districts established under the Hospital District 

Act.573 The amount allocated to the MOH for capital grants for 2018/19 was $615.2 million.574 

                                                 
568 Exhibit 2A, MOH PFF, pp. 55-56, para. 112 [DBE, Tab 2]. 
569 Exhibit 565, DSCBD, Ministry of Health: 2018/19 2020/21 Service Plan, p. 233 at p. 246 [Prima Facie Truth] 
[DBE, Tab 183].  
570 Exhibit 2A, MOH PFF, pp. 56-57, para. 112 [DBE, Tab 2]. 
571 2018/ Exhibit 565, DSCBD, Ministry of Health: 2018/19 2020/21 Service Plan, p. 233 at p. 246 [Prima Facie 
Truth] [DBE, Tab 183].  
572 Exhibit 2A, MOH PFF, p. 58, para. 113 [DBE, Tab 2]. 
573 R.S.B.C. 1996, c. 202. 
574 Exhibit 565, DSCBD, Ministry of Health: 2018/19 2020/21 Service Plan, p. 233 at p. 246 [Prima Facie Truth] 
[DBE, Tab 183].  
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490. The MOH allocates all of its funding to support health care services in British Columbia.575 

3.2.2.2 Canada Health Transfer 

491. The Government of Canada contributes to the cost of the health care services that the 

Province provides. The primary federal contribution occurs through the CHT, which provides 

block funding to all provinces on an equal-per-capita basis based on the criteria outlined in the 

Canada Health Act (discussed above).576 

492. The CHT for British Columbia for 2015 was $4.446 billion.577 

493. The federal Minister of Health has, however, authorized deductions from the CHT to 

British Columbia because of reported user charges and extra-billing in violation of the CHA since 

at least 2003. After the Plaintiff Clinics were audited by the MSC, the amount deducted each year 

was increased by the amount of extra-billing disclosed by the audit.578 

494. In March of 2018, the federal Minister of Health authorized a deduction of $15.9 million 

from the CHT to British Columbia, based on the results of three extra-billing audits of private 

clinics carried out in the summer and fall of 2017.579 This was by far the largest amount deducted 

from any province’s CHT since 1992.580 

495. In March of 2019, a further $16.2 million was deducted from the CHT to British Columbia. 

The amount was calculated based on the Province’s ongoing auditing of private clinics, which 

suggested that 11 clinics had extra-billed that amount in 2016-2017.581 

496. It may be possible for the Province to have the recent CHT deductions reimbursed, but only 

if it is able to effectively address the federal government’s concerns regarding extra-billing and 

user charges i.e., if it is able to effectively eliminate those charges.582 

                                                 
575 Exhibit 2A, MOH PFF, p. 58, para. 115 [DBE, Tab 2]. 
576 Exhibit 2A, MOH PFF, p. 47, para. 100 [DBE, Tab 2]. 
577 Exhibit 2A, MOH PFF, p. 48, para. 101 [DBE, Tab 2]. This is the most recent year in evidence. 
578 Exhibit 2A, MOH PFF, p. 48, para. 102 [DBE, Tab 2]. 
579 Exhibit 436, Affidavit #2 of Gigi Mandy, paras. 29-37, Exhibit W [DBE, Tab 136]. 
580 Exhibit 444, “Canada Health Act Annual Report 2017-2018”, p. 31 [DBE, Tab 139]; Exhibit 436, Affidavit #2 
of Gigi Mandy, Exhibit W [DBE, Tab 136]. 
581 Exhibit 441, “Health Canada Deduction Certificate” [DBE, Tab 137]; Exhibit 442, “Canada Health Act: 
Financial Statement of Actual Amounts of Extra-Billing and User Charges for the Period April 1, 2016 to March 31, 
2017” [DBE, Tab 138]; Transcript Day 144 (16 April 2019), Evidence of Gigi Mandy, p. 74 line 5 – p. 75 line 34. 
[DBT, Tab 85] 
582 Exhibit 436, Affidavit #2 of Gigi Mandy, paras. 56-57 [DBE, Tab 136]; Exhibit 444, “Canada Health Act 
Annual Report 2017-2018”, pp. 20, 32-37 [DBE, Tab 139]. 
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3.2.2.3 Physician Master Agreement 

497. Since 1993, the Province, the MSC, and the BCMA have entered into a series of 

agreements that define the parameters of the working relationship between Medical Practitioners 

and the Province. The PMA establishes the compensation and benefit structure for Medical 

Practitioners who provide MSP-funded services, whether on fee-for-service or alternative funding 

methods, such as service contracts, salary, and sessional arrangements. It covers a period of 5 

years and includes five subsidiary agreements.583 

498. The subsidiary agreements provide for funds to be disbursed through the General Practice 

Services Committee, the Specialist Services Committee, the Joint Standing Committee on Rural 

Issues, and the Benefits Committee, all of which are joint committees of the MOH and the 

BCMA which are looking at innovative ways to improve care and service for patients and their 

families.584 The amount of the funding in 2014/15 was approximately $166 million.585 

3.2.3 Medical Services Commission 

499. The MSC is responsible for the administration of the MPA, including the MSP, and 

facilitation of reasonable access throughout the province to quality medical care, healthcare, and 

diagnostic facility services for British Columbia residents.586 

500. The MSC is continued under the MPA and consists of nine members appointed by the 

Lieutenant Governor in Council: (a) three of the MSC members are appointed to represent the 

Province; (b) three are appointed from three or more persons nominated by the BCMA; and (c) 

three are appointed on the joint recommendation of the Minister and the BCMA to represent 

Beneficiaries.587 

501. The MSC has no employees of its own and must rely on other persons or bodies to carry 

out its administrative functions.588 Various divisions of the MOH support the MSC in this 

regard.589 

                                                 
583 Exhibit 2A, MOH PFF, p. 104, para. 250 [DBE, Tab 2]. 
584 Exhibit 2A, MOH PFF, pp. 107-115, para. 254 [DBE, Tab 2]. Marilyn Copes described the mandates of the 
committees: Transcript Day 166 (17 June 2019), Evidence of Marilyn Copes, p. 10, lines 3-18 [DBT, Tab 103]. 
585 Exhibit 2A, MOH PFF, p. 41 [DBE, Tab 2]. 
586 Exhibit 2A, MOH PFF, p. 62, para. 131 [DBE, Tab 2]. 
587 Exhibit 2A, MOH PFF, p. 63, para. 132 [DBE, Tab 2]. 
588 Exhibit 2A, MOH PFF, p. 63, para. 136 [DBE, Tab 2]. 
589 Exhibit 2A, MOH PFF, p. 64, footnote 36 [DBE, Tab 2]. 
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502. In particular, HBO in the MOH is responsible for administering both MSP and 

PharmaCare, with administrative and technological assistance provided by Health Insurance BC 

and MAXIMUS BC Health Inc.590 

503. In administering the MPA, the MSC must ensure compliance with the MPA, particularly 

with respect to extra-billing.591 

504. The MSC must also have regard to the principles of the CHA: public administration, 

comprehensiveness, universality, portability, and accessibility and the principle of sustainability, 

in its administration of the MPA.592 

3.2.4 Medical Services Plan 

505. The MSP is a publicly funded program that pays for medically necessary health care 

services and some supplementary prescribed benefits on behalf of Beneficiaries in accordance 

with the MPA. The program pays Enrolled Physicians and enrolled Health Care Practitioners. In 

most respects, MSP is a fee-for-service funding model in which Enrolled Physicians and Health 

Care Practitioners are paid per service provided.593 Payments are based on the amounts set out in 

a Payment Schedule approved by the MSC.594 

506. A person is a “Beneficiary” if the person is a resident of the Province who is enrolled in 

accordance with the Act. A resident must apply to enroll as a Beneficiary if not already 

enrolled.595 Enrollment is voluntary,596 and Beneficiaries may de-enroll from the MSP by 

applying to the MSC, after which they must wait 12 months before re-enrolling.597 

507. The MPA applies to Practitioners, which includes Medical Practitioners (physicians) as 

well as Health Care Practitioners, such as dentists, optometrists, acupuncturists, physical 

therapists, massage therapists, chiropractors, naturopathic physicians, podiatrists, and 

midwives.598 

                                                 
590 Exhibit 2A, MOH PFF, p. 64, paras. 136-137 [DBE, Tab 2]. 
591 Exhibit 2A, MOH PFF, p. 62, para. 131 [DBE, Tab 2]. 
592 Exhibit 2A, MOH PFF, p. 63, para. 134 [DBE, Tab 2]; The principle of sustainability in section 5.7 of the MPA 
requires that the MSC administer the MSP in a manner that is sustainable over the long term. 
593 Exhibit 2A, MOH PFF, p. 60, para. 120; p. 60, para. 149 [DBE, Tab 2]. 
594 Exhibit 2A, MOH PFF, p. 66, paras. 140-144 [DBE, Tab 2]. 
595 Exhibit 2A, MOH PFF, p. 60, para. 121 [DBE, Tab 2]. 
596 MPA, s. 7(3). 
597 MPA, s. 7.4; Medical and Health Care Services Regulation, B.C. Reg. 426/97, s. 7. 
598 Exhibit 2A, MOH PFF, p. 61, para. 124 [DBE, Tab 2]. 
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508. Enrolment as a Practitioner is voluntary. A Practitioner who wishes to be enrolled must 

apply to the MSC, and the MSC must enrol him or her if satisfied that the applicant is in good 

standing with his/her professional regulatory body (for example, the College of Physicians and 

Surgeons of British Columbia).599 

509. The MSC has the authority to “determine the services rendered by an enrolled medical 

practitioner… that are not benefits under [the Act]” [emphasis added]. The following services are 

currently excluded pursuant to this authority:600 

a. Services provided by a Medical Practitioner to the Medical Practitioner’s family 

members or a member of the Medical Practitioner’s household; 

b. General hospital services provided by Medical Practitioners under the HIA (such 

services may be benefits under the HIA);  

c. Services requested or required by a “third party” for reasons other than medical 

requirements, such as independent medical examinations, medico-legal services, 

services related to or for employment purposes, and services solely for insurance 

purposes, etc.; 

d. Services determined by the MSC not to be medically necessary (for example, 

purely cosmetic services, routine circumcision, etc.); 

e. “Experimental” medicine services; and  

f. Services provided to persons who are entitled to and eligible for the services under 

other statutes, including: 

i. Merchant Seaman Compensation Act601 (i.e. services paid for by the 

federal government for merchant seaman injured in work-related 

accidents),  

ii. Corrections and Conditional Release Act602 (i.e. services paid for by the 

federal government for federal offenders injured while taking part in an 

approved program), 

iii. Government Employees Compensation Act603 (i.e. services paid for by the 

                                                 
599 Exhibit 2A, MOH PFF, p. 61, para. 125 [DBE, Tab 2]. 
600 Exhibit 2A, MOH PFF, p. 72, para. 160 [DBE, Tab 2]. 
601 R.S.C. 1985, c. M-6. 
602 S.C. 1992, c. 20. 
603 R.S.C. 1985, c. G-5. 
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federal government for federal government employees injured in the 

course of employment), and 

iv. Workers Compensation Act604 (i.e. services paid for by WorkSafeBC 

arising from job-related injuries or disease). 

510. Because these services have been determined by the MSC not to be Benefits, the Impugned 

Provisions do not apply to them: the MPA does not prohibit Enrolled Physicians from charging 

for those services. 

511. For present purposes, the most significant exemption is the exemption for services to which 

a Beneficiary is entitled under the Workers Compensation Act. 

3.2.4.1 WorkSafeBC 

512. For as long as the MSP has existed, there has been an exemption for services to which a BC 

resident is entitled under British Columbia’s workers’ compensation legislation. The 1968 

Medical Services Act Regulations provided that the MSP would not include services “that a 

person is eligible for and entitled to under … the Workmen’s Compensation Act of the 

Province”.605 This regulation was repealed effective 1 January 1998, and replaced with a Minute 

of the MSC providing that “benefits” under the MPA did not include services that a person is 

entitled to and eligible for under the Workers Compensation Act.606 

513. The WorkSafeBC system is discussed more fulsomely in section 3.3 below. 

3.2.4.2 ICBC 

514. Services that physicians render to British Columbia beneficiaries that are covered by the 

terms of the Insurance (Vehicle) Act607 (the “IVA”) are considered Benefits under the MPA, and 

are therefore subject to the Impugned Provisions.608 

515. Under Part 7 of the IVA, the Lieutenant Governor in Council has established a no-fault 

benefit scheme referred to as accident benefits. A claim for accident benefits under Part 7 is 

intended to allow a person involved in a motor vehicle accident relatively quick and inexpensive 

                                                 
604 R.S.B.C. 1996, c. 492. 
605 Medical Services Act Regulations, B.C. Reg. 144/68, s. 4.03(k). 
606 Exhibit 2B, MOH PFF, Volume 2, Exhibit 5. Minute of the Commission 97-068 [DBE, Tab 3]. See also Exhibit 
2A, MOH PFF, p. 72, para. 160 [DBE, Tab 2]. 
607 R.S.B.C. 1996, c. 231. 
608 Exhibit 2A, MOH PFF, p. 73, para. 161; p. 74, paras. 164-166 [DBE, Tab 2]. 
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access to compensation to offset a portion of the loss resulting from the accident.609 

516. Among the benefits available to an insured person under Part 7 are medical benefits. Under 

s. 88 of the Insurance (Vehicle) Regulations,610 the ICBC must pay all reasonable expenses 

incurred by an insured for, among other things, necessary medical, surgical, dental, hospital, 

ambulance, and professional nursing services.611 

517. Section 88(6) provides, however, that ICBC “is not liable for any expenses paid or payable 

to or recoverable by the insured under a medical, surgical, dental or hospital plan or law, or paid 

or payable by another insurer”. Accordingly, ICBC is not liable to pay accident benefits to 

compensate an insured for medical services if an insured is entitled to those services under the 

MSP.612 

518. Nevertheless, the Province and ICBC have agreed that ICBC will reimburse the Province 

for the cost of Benefits that are rendered in relation to an ICBC claim. These include inpatient 

hospital services, outpatient services, Medical Practitioner services, ambulance services, and 

Health Care Practitioner services.613 

519. What this means in practical terms, with respect to payments to physicians, is that 

physicians claim payment from the MSP as usual, indicating that the service in question is one 

that relates to an ICBC claim, and MSP then claims reimbursement from ICBC.614 

3.2.4.3 RCMP 

520. There are occasional references in some of the evidence to RCMP members being excluded 

from the operation of the Impugned Provisions,615 and indeed they were exempted prior to 2013. 

However, that exemption was terminated effective 1 April 2013, and RCMP members have been 

treated in the same manner as other beneficiaries since that time.616 

3.2.4.4 Billing Integrity Program 

                                                 
609 Exhibit 2A, MOH PFF, p. 74, para. 168 [DBE, Tab 2]. 
610 B.C. Reg. 447/83. 
611 Exhibit 2A, MOH PFF, pp. 75-76, para. 171 [DBE, Tab 2]. 
612 Exhibit 2A, MOH PFF, p. 76, para. 172 [DBE, Tab 2]. 
613 Exhibit 2A, MOH PFF, p. 76, paras. 173-174 [DBE, Tab 2]. 
614 Exhibit 2A, MOH PFF, p. 76, para. 175 [DBE, Tab 2]. 
615 See, for example, references at paragraphs 1366, 1678, 1680, and 2100 of the PFA. 
616 Exhibit 2B, MOH PFF, Volume 2, Exhibit 5: Minute of the Commission 97-068, Minute of the Commission 13-
081, and Minute of the Commission 15-084 [DBE, Tab 3]. 
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521. The BIP provides audit services to the MSP and the MSC. The BIP monitors, audits, and 

investigates billing patterns and practices of Medical Practitioners and Health Care Practitioners 

to detect and deter inappropriate and incorrect billing of MSP claims. It develops and analyses 

practitioners’ profiles, monitors trends, conducts audits, and, in accordance with the MPA, seeks 

recovery of inappropriately paid monies.617 

522. In 2015/2016, audits of Practitioners by BIP identified approximately $9 million in 

inappropriate billings.618 

3.2.5 Health Authorities 

523. The province’s Health Authorities are the organizations primarily responsible for health 

service delivery in BC. Five Regional Health Authorities deliver a full continuum of health 

services to the population within their respective geographic regions. A sixth Health Authority, 

the PHSA, is responsible for managing the quality, coordination, and accessibility of certain 

services and province-wide health programs.619 

524. The MOH also works in partnership with the FNHA and the Nisga’a Valley Health 

Authority to improve the health status of First Nations in British Columbia.620 

525. The history of the current health authority structure is set out in the Health Authority PFF 

Document. The current Health Authority structure dates from late 2001.621 

3.2.5.1 Regional Health Authorities 

526. The five Regional Health Authorities are created pursuant to the Health Authorities Act: (a) 

Fraser Health Authority (“FHA”) has approximately 1.7 million residents; (b) Interior Health 

Authority (“IHA”) has approximately 726,000 residents; (c) Northern Health Authority (“NHA”) 

has approximately 289,000 residents; (d) Island Health Authority (“VIHA”) has approximately 

765,000 residents; and (e) Vancouver Coastal Health Authority (“VCHA”) has approximately 1.1 

million residents.622 

                                                 
617 Exhibit 2A, MOH PFF, pp. 67-68, para. 152 [DBE, Tab 2]. 
618 Exhibit 2A, MOH PFF, p. 70, para. 158 [DBE, Tab 2]. 
619 Exhibit 2A, MOH PFF, p. 77, para. 177 [DBE, Tab 2]. 
620 Exhibit 2A, MOH PFF, p. 77, para. 178 [DBE, Tab 2]. 
621 Exhibit 3A, Health Authorities PFF, pp. 13-15, paras. 5-12 [DBE, Tab 6]. 
622 R.S.B.C. 1996, c. 180; Exhibit 2A, MOH PFF, p. 78, para. 179 [DBE, Tab 2]. 
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527. The Regional Health Authorities have an expansive statutory mandate, which includes:623 

a. to develop and implement a regional health plan that includes 
i. the health services provided in the region, or in a part of the region, 

ii. the type, size and location of facilities in the region, 
iii. the programs for the delivery of health services provided in the region, 
iv. the human resource requirements under the regional health plan, and 
v. the making of reports to the minister on the activities of the board in carrying 

out its purposes; 
b. to develop policies, set priorities, prepare and submit budgets to the minister and 

allocate resources for the delivery of health services, in the region, under the regional 
health plan; 

c. to administer and allocate grants made by the Provincial Government for the 
provision of health services in the region; 

d. to deliver regional services through its employees or to enter into agreements with the 
Provincial Government or other public or private bodies for the delivery of those 
services by those bodies; 

   … 
f. to develop and implement regional standards for the delivery of health services in the 

region; 
g. to monitor, evaluate and comply with Provincial and regional standards and ensure 

delivery of specified services applicable to the region. 
h. to collaborate, to the extent practicable, with British Columbia Emergency Health 

Services, the Provincial Health Services Authority and societies that report to the 
Provincial Health Services Authority, facilities and other health institutions and 
agencies, municipalities and other organizations and persons in the planning and 
coordination of 

i. the provision, in British Columbia, of provincially, regionally and locally 
integrated ambulance services, emergency health services, urgent health 
services and ancillary health services, as those terms are defined in the 
Emergency Health Services Act, and 

ii. the recruitment and training of emergency medical assistants, within the 
meaning of the Emergency Health Services Act, and other persons to provide 
the services referred to in subparagraph (i). 

3.2.5.2 Provincial Health Services Authority 

528. The sixth Health Authority, the PHSA, is a society created pursuant to the Society Act,624 

and is responsible for managing the quality, coordination, and accessibility of certain services and 

province-wide health programs. These include the specialized programs and services that are 

overseen and/or provided through the following agencies and/or programs: BC Cancer Agency; 

BC Centre for Disease Control; BC Provincial Renal Agency; BC Transplant; Cardiac Services 

BC; BC Emergency Health Services, which provides ambulance services across the Province; 
                                                 
623 Exhibit 2A, MOH PFF, p. 79, para. 181 [DBE, Tab 2]. 
624 R.S.B.C. 1996, c. 433. 
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HSSBC, which finds opportunities and delivers back office programs for Health Authorities to 

improve cost effectiveness and enhance service quality (for example, HSSBC delivers common 

non-clinical services such as supply chain management, technology services, and finance and 

employee services for other Health Authorities); BC Mental Health Addiction Services; and 

Perinatal Services BC.625 

529. The PHSA is also responsible for the BCCH and Sunny Hill Health Centre for Children, 

and the BCWH.626 

530. The services provided by the PHSA are for the benefit of the Province as a whole.627 

3.2.5.3 Denominational Hospitals 

531. There are approximately 35 faith-based health care facilities in the Province owned by 23 

individuals/organizations. They collectively account for approximately 4,350 health care beds in 

the Province and have a total collective annual budget of approximately $705.6 million. Pursuant 

to a 1995 agreement, the owners of those facilities own, manage, and operate their facilities and 

carry out their religious missions. They must also comply with Provincial standards and national 

accreditation and deliver health care services in collaboration with other health bodies 628 

532. Three of the faith-based health care facilities are the only acute care hospitals in the 

Province that are not owned and operated by the Health Authorities: St. Joseph’s General 

Hospital in Comox, owned and operated by the Bishop of Victoria Corporation; and Mount Saint 

Joseph Hospital and St. Paul’s Hospital in Vancouver, owned and operated by the Providence 

Health Care Society.629 

3.2.5.4 Services Delivered by the Health Authorities 

533. The Health Authorities are required to plan and deliver, either directly or through 

contracted service providers, a range of programs and services appropriate to the needs of 

individuals resident in their geographic area. Although the specific mix of programs and services 

may vary from community to community, the Health Authorities must ensure that patients have 

                                                 
625 Exhibit 2A, MOH PFF, p. 80, para. 183 [DBE, Tab 2]. 
626 Exhibit 2A, MOH PFF, p. 80, para. 184 [DBE, Tab 2]. 
627 Exhibit 2A, MOH PFF, p. 81, para. 185 [DBE, Tab 2]. 
628 Exhibit 3A, Health Authorities PFF, pp. 15-16, paras. 13, 14, 16, 18, 19 [DBE, Tab 6]. 
629 Exhibit 3A, Health Authorities PFF, p. 16, para. 17 [DBE, Tab 6]. 
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access in all areas of the Province, where practicable.630 

534. The Health Authorities are the organizations primarily responsible for the delivery of 

certain health care programs and services in the Province. These programs and services are 

grouped into the following sectors: 631 

a. Acute Care (i.e., services where the recipients, both inpatient and ambulatory 

patients, are diagnosed and treated on the basis of immediate medical need in a 

dedicated facility.) Such services typically have a limited duration, and include 

surgical, diagnostic, therapeutic, nursing care, ground ambulance emergency 

services, air evacuation services, and support services such as housekeeping, 

laundry, food services, plant operations, and medical records required for the 

facilities to serve the recipients. Acute care includes the following sub-sectors: (a) 

Ambulance Services; (b) Cancer Treatment Hospitals; (c) Community Ambulatory 

Care Centres; (d) General Hospitals; (e) Other Speciality Hospitals; (f) Other 

Hospitals; (g) Paediatric Hospitals; (h) Private Clinics (a clinic that is not publicly 

funded that may provide health services to public agencies on a contract basis); (i) 

Provincial Programs; and (j) Rehabilitation Hospitals. 

b. Residential Care (i.e., health care and support services provided in live-in facilities 

where the care is provided on a continuous long-term basis or as shelter for a short 

period of time to provide respite, convalescent and hospice palliative care.) 

Residential care includes the following sub-sectors: (a) Extended Care Hospitals; 

(b) Long-Term Residential Care; and (c) Other Residential Care Facilities. 

c. Population Health and Wellness (i.e., public health promotion, prevention, and 

protection programs that are provided primarily in a community setting). 

Population health and wellness includes the public health program subsector, 

which administers and provides public health programs such as health screening, 

promotion and education, disease and injury prevention and control, as well as 

environmental health and licensing. 

d. Community Care (i.e., health care and support services provided in the community 

to clients primarily outside acute and residential care facilities, for undetermined 
                                                 
630 Exhibit 2A, MOH PFF, p. 81, para. 186 [DBE, Tab 2]. 
631 Exhibit 2A, MOH PFF, pp. 81-86, para. 187 [DBE, Tab 2]. 
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periods.) Such services include specialized community-based programs and in-

home primary care services. Community care includes the following sub-sectors: 

(a) Combined Home Health Care & Support Services; (b) Health Professional 

Services; (c) Home Support Services; (d) Assisted Living; and (e) Community 

Services Programs. 

e. Mental Health and Substance Use (i.e., health care services related to the diagnosis 

and treatment of mental health and substance use disorders). Mental Health and 

Substance Use includes the following sub-sectors: (a) Substance Use Treatment 

Residential Treatment Facilities; (b) Combined Community Mental Health & 

Substance Use Treatment Centres; (c) Combined Mental Health & Substance Use 

Residential Treatment Facilities; (d) Community Substance Use Treatment 

Centres; (e) Community Mental Health Centres; and (f) Mental Health & 

Substance Use Acute and Tertiary Care Facilities. 

3.2.5.5 Funding of the Health Authorities 

535. The Health Authorities receive operating funding from the MOH each year, which they 

must allocate across the continuum of health care services. To align with the provisions of the 

Balanced Budget and Ministerial Accountability Act,632 MOH policy prohibits Health Authorities 

from budgeting a deficit for any fiscal year.633 

536. Government expectations for the Health Authorities are set out in the funding letters, 

annual service plans, and annual Letters of Expectations. These instruments convey the MOH’s 

broad expectations for the Health Authorities and explain how performance will be monitored in 

relating to those expectations.634 

537. The MOH uses a number of methodologies to allocate funding to the Health Authorities, 

including the PNBF model. Other allocation methodologies that have been used include Patient 

Focused Funding, ABF, and P4P. Specifically, the MoH:635 

a. Determines the amount of funding that remains after making allocations to its core 

demand-driven program area commitments and Executive and Support Services,  
                                                 
632 S.B.C. 2001, c. 28. 
633 Exhibit 2A, MOH PFF, p. 88, para. 198 [DBE, Tab 2]. 
634 Exhibit 2A, MOH PFF, p. 88, para. 200 [DBE, Tab 2]. 
635 Exhibit 2A, MOH PFF, pp. 88-89, para. 201 [DBE, Tab 2]. 
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b. Considers the funding provided to the Health Authorities in previous years,  

c. Identifies targeted funding that is required to support key government priorities 

such as operating funding necessary to support the implementation of major 

hospital projects (i.e. capital operating substitution funding), life support programs 

(i.e. funding to support the provision of cancer drugs, cardiac services, renal 

services and transplant services), and other MOH priority initiatives. This funding 

is “top sliced” from the incremental funding available in any given fiscal year and 

allocated to the appropriate Health Authority, and 

d. Any remaining incremental funding is allocated primarily using the PNBF model. 

538. The Patient Focused Funding methodology was previously used to provide a fixed amount 

of funding on a one-time basis to the Health Authorities to encourage delivery of specifically 

identified acute care services for a set price per unit. The overall objective of the methodology 

was to reduce wait times and increase same-day surgical procedures.636 

539. For example, in 2011/2012, hip/knee joint replacement surgeries and cataract surgeries 

became part of Patient Focused Funding. Regional Health Authorities earned $11 million for 

providing additional specifically identified hip/knee joint replacement and cataract surgeries.637  

540. The majority of funding to the Health Authorities is provided through global funding, but 

with the introduction of Patient Focused Funding on 1 April 2010, the government made up to 

$250 million over two years available to Health Authorities to provide additional financial 

incentives. The HSPO was created to work in collaboration with the MOH to manage the 

initiative. In 2012/2013, the MOH provided $50 million to continue Patient Focused Funding in 

collaboration with the HSPO. The MOH also continued its practice of identifying and allocating 

targeted funding for Health Authorities during the period when the methodology was 

introduced.638 

541. In 2013/2014, the MOH introduced P4P to incent Health Authorities to improve health care 

quality and promote system-wide service improvements. The MOH proposed to freeze a 

component of Health Authority base funding and Health Authorities were required to “earn” the 

funding based on whether they met defined performance targets. However, the MOH agreed to 

                                                 
636 Exhibit 2A, MOH PFF, p. 89, para. 202 [DBE, Tab 2]. 
637 Exhibit 2A, MOH PFF, pp. 89-90, para. 203 [DBE, Tab 2]. 
638 Exhibit 2A, MOH PFF, p. 90, para. 204 [DBE, Tab 2]. 
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make 2013/2014 a transitional year and to only monitor Health Authorities’ performance in key 

areas. The MOH applied funding holdbacks beginning in fiscal 2014/2015. Some of these targets 

were:639 

a. The reduction of non-emergency surgery patients waiting 52 weeks or more,  

b. The increase of hip fracture fixations completed within 48 hours, and 

c. The reduction of the rate of medical and surgical patients 55 years of age or older 

who had a nursing sensitive adverse event per 1,000 inpatient cases.  

542. In total, there were eight P4P measures and corresponding targets. $46 million of health 

authority base funding was “frozen” and tied to the Health Authorities’ performance results 

against the P4P targets. The MOH also established and monitored seven “shadow measures” with 

no funding implications. The results of the P4P initiative are discussed below.640 

543. By contrast, the PNBF model determines a percentage allocation that enables the MOH to 

equitably allocate a fixed amount of funds among the Regional Health Authorities based on their 

population’s relative need for health care and considers population demographics, utilizations, 

inter-regional flows, and regional costs.641 

544. The MOH does not specify or restrict how Health Authorities use funding allocated using 

the PNBF model. Health Authorities allocate their PNBF funding among the health sectors and to 

programs and services as they consider necessary.642 

545. The MOH has also used the ABF model from time to time. For example, in 2009/10, the 

MOH revised its ABF methodology for hip/knee joint replacement surgeries and cataract 

surgeries to include a direct link between funding and wait times. An ABF amount was identified 

within each Regional Health Authority’s overall funding allocation, and in order to receive the 

full ABF amount each Health Authority was required to achieve targets for both surgery case 

volumes and wait times.643 

546. In addition to the Regional Services sub-sub-vote funding, Health Authorities report the 

                                                 
639 Exhibit 2A, MOH PFF, p. 90, para. 205 [DBE, Tab 2]. 
640 Exhibit 2A, MOH PFF, p. 90, para. 206 [DBE, Tab 2]. 
641 Exhibit 2A, MOH PFF, p. 91, para. 208 [DBE, Tab 2]. 
642 Exhibit 2A, MOH PFF, p. 91, para. 209 [DBE, Tab 2]. 
643 Exhibit 2A, MOH PFF, p. 91, para. 210 [DBE, Tab 2]. 
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following sources of revenue:644 

a. The MSP ($922.4 million in 2014/2015) ; 

b. PharmaCare ($10.5 million in 2014/2015); 

c. Recoveries from other Health Authorities and government reporting entities 

($880.8 million in 2014/2015);  

d. Amortization of deferred capital contributions ($450.4 million in 2014/2015); 

e. Non-insured patient, client and resident fees ($384.7 million in 2014/2015);  

f. Investment income ($12.9 million in 2014/2015); and 

g. Other revenue sources ($684.1 million in 2014/2015). 

547. In 2017/2018, the Health Authorities’ budgeted total expenditures were $15.62 billion, on 

the following sectors:645 

a. Acute care ($9.327 billion): (a) FHA: $1.982 billion; (b) VCHA: $2.256 billion; 

(c) IHA: $1.219 billion; (d) VIHA: $1.292 billion; (e) NHA: $455.4 million; and 

(f) PHSA: $2.124 billion; 

b. Residential care ($1.985 billion): (a) FHA: $597 million; (b) VCHA: $490.7 

million; (c) IHA: $392.7 million; (d) VIHA: $394.4 million; (e) NHA: $107.7 

million; and (f) PHSA: $2 million; 

c. Population health and wellness ($0.568 billion): (a) FHA: $89.6 million; (b) 

VCHA: $105 million; (c) IHA: $63.3 million; (d) VIHA: $65.2 million; (e) NHA: 

$28.8 million; and (f) PHSA: $216.4 million; 

d. Community care ($1.406 billion): (a) FHA: $343.6 million; (b) VCHA: $268.2 

million; (c) IHA: 226.3 million; (d) VIHA: $271.9 million; (e) NHA: $125.2 

million; and (f) PHSA: $170.9 million; 

e. Mental health and substance use services ($1.122 billion): (a) FHA: $277 million; 

(b) VCHA: 334.3 million; (c) IHA: $146 million; (d) VIHA: $181.3 million; (e) 

NHA: $45.7 million; and (f) PHSA: $138.1 million; and 

f. Corporate services ($1.209 billion): (a) FHA: $251.9 million; (b) VCHA: $330.2 

                                                 
644 Exhibit 2A, MOH PFF, p. 91, para. 211 [DBE, Tab 2]. 
645 Exhibit 565, DSCBD, “Fraser Health Authority Overview”, p. 172 at p. 173; “Interior Health Authority 
Overview”, p. 179 at p. 181; “Northern Health Authority Overview”, p. 188 at p. 190; “Provincial Health Services 
Authority Overview”, p. 193 at p. 195; “Vancouver Coastal Health Authority Overview”, p. 201 at p. 203; 
“Vancouver Island Health Authority Overview”, p. 210 at p. 212 [Prima Facie Truth] [DBE, Tab 183].  
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million; (c) IHA: $150 million; (d) VIHA: $180.2 million; (e) NHA: $61.5 

million; and (f) PHSA: $235.2 million. 

3.2.5.6 Service Delivery Requirements 

548. Each Health Authority must ensure its planning, business operations, and service delivery 

activities are aligned with Provincial Government direction; and that, in conducting its affairs, it 

achieves its mandate and performance expectations as well as the goals of government.646 

549. Health Authorities are required, through MOH policy, to comply with the following 

principles for service delivery: 647 

a. deliver services in a manner that promotes the health, well-being, dignity, and 

independence of patients and their families up to and including the end-of-life; 

b. provide services to supplement, rather than replace, the efforts of individuals and 

their caregivers to meet their health needs and make decisions about lifestyle and 

care; 

c. plan services in collaboration with patients and family, clients’ physicians, and 

other health care professionals, balancing risk to both patient and caregiver; 

d. ensure services are evidence based, and focused on achieving positive outcomes 

for the client;  

e. ensure services are sustainable, demonstrating effective use of health resources to 

achieve positive outcomes for patients, caregivers, and health care providers; and 

f. integrate services in a manner that meets needs and can respond in an urgent 

situation.  

550. The Health Authorities provide data to the MOH about the volume of services provided and 

numbers of patients seen in each service. The MOH monitors this data, and identifies areas for 

quality improvement, issues of concern, and potential service gaps which may be followed up 

with an individual Health Authority, or discussed by the provincial leadership in order to inform 

new policy direction for services.648 

551. The MOH’s specific expectations of the Health Authorities for the 2018-2019 fiscal year 
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are in evidence as Exhibit 2D.  

3.2.5.7 Private Clinics 

552. As noted above, most of the Health Authorities occasionally contract with private clinics 

for the delivery of, inter alia, surgical services. Such contracts have been permitted since 2002, 

when the Ministry implemented a “Patient Service Delivery Policy”.649 

553. Any such contractual arrangements must comply with the CHA and the MPA.650 

554. The volume of surgeries performed by private clinics pursuant to such contractual 

arrangements typically amounts to between 1% and 2% of the total number of day surgeries 

provided by the Health Authorities.651 

555. There is evidence that some 27 private clinics have provided services pursuant to such 

Health Authority contracts at one time or another. Very few of the highest-volume day surgeries 

are performed in the private clinics: almost three quarters of the surgeries consist of cataracts, 

dental, and arthroscopy.652 

3.2.6 Delivery of Health Care in British Columbia 

556. Although it is generally referred to as a “public” health care system, the health care system 

in British Columbia, as in the rest of Canada, is largely publicly financed, but mainly delivered 

(so far as medical services are concerned) by physicians who are independent, private actors. 

557. The health care system in British Columbia is in fact a complex network of participants that 

include the MOH and the Health Authorities, individual hospitals, other facilities, and individual 

professionals. Each of these participants has a role in the delivery of medical services, although 

(as will be described below) individual physicians exert the greatest degree of control over the 

timing of delivery of surgery to any given patient. 

558. The activities of the MOH and the Health Authorities have been briefly described above. In 

addition, health care is provided directly to British Columbians through a variety of publicly-

                                                 
649 Exhibit 12D, CBD, Ministry of Health Planning, Policy Communique No. 2002-37 (31 October 2002), p. 2209 
[Authenticity] [DBE, Tab 199].  
650 Exhibit 12D, CBD, Ministry of Health Planning, Policy Communique No. 2002-37 (31 October 2002), p. 2209 at 
p. 2212 [Authenticity] [DBE, Tab 199].  
651 Exhibit 12D, CBD, Fact Sheet: Private Clinics, p. 2243 [Prima Facie Truth] [DBE, Tab 199].  
652 Exhibit 431, PSCBD, Ministry of Health Information Briefing Note, (2 July 2015), p. 775 at pp. 776, 777 [Prima 
Facie Truth] [DBE, Tab 126].  
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funded organizations, including: over 100 individual hospitals (including diagnostic and 

treatment centres with no acute care beds); over 600 general medical care clinics, including more 

than 200 walk-in clinics; over 1,000 community pharmacies; over 60 non-hospital medical 

imaging facilities; over 200 substance abuse and mental health facilities/programs; over 75 

programs for intake/assessment for psychiatric services; community nursing; community 

rehabilitation; adult day services; home support; assisted living residences; physical therapy 

clinics; occupational therapy clinics; family care homes; group homes; dental clinics; psychiatric 

inpatient units; health care centres; community health centres crisis evaluation units; public 

health units; aboriginal health teams; more than 20 environmental health programs; home care 

programs; residential care facilities; BC Ambulance Service; psychosocial rehabilitation services; 

mobile crisis response programs; integrated primary and community mental health services; 

Telehealth; and HealthLink BC.653 

559. For the most part, health care services provided in the Province are delivered by a 

continuum of Medical Practitioners, Health Care Practitioners, and other health care professionals 

including: nearly 6,000 general practitioners; over 5,000 specialist physicians; over 1,000 

resident physicians and post-graduate fellows; approximately 36,000 practising registered nurses; 

almost 13,000 licensed practical nurses;654 over 2,500 registered psychiatric nurses; over 500 

nurse practitioners;655 over 1,000 chiropractors; over 3,000 dentists; over 5,800 certified dental 

assistants; approximately 8 dental therapists; over 200 denturists; over 1,200 dieticians; over 

3,000 registered massage therapists; over 200 midwives; over 500 naturopathic physicians; over 

2,300 occupational therapists;656 over 600 opticians; over 5,400 pharmacists (approximately 

3,400 of whom are authorized to administer injections); over 900 pharmacy technicians; over 

3,500 physical therapists;657 podiatrists; over 1,000 registered psychologists; approximately 

32,000 health care assistants;658 approximately 1,500 speech and hearing health professionals; 

                                                 
653 Exhibit 2A, MOH PFF, pp. 27-28, para. 34 [DBE, Tab 2]. 
654 Exhibit 565, DSCBD, “British Columbia Provincial Health Workforce Strategy 2018/2019 2020/2021”, p. 254 at 
p. 293. [Prima Facie Truth] [DBE, Tab 183].  
655 Transcript Day 176 (16 July 2019), Evidence of Joanne Maclaren, p. 11 lines 27-28 [DBT, Tab 112]. 
656 Exhibit 565, DSCBD, “British Columbia Provincial Health Workforce Strategy 2018/2019 2020/2021”, p. 254 at 
p. 286 [Prima Facie Truth] [DBE, Tab 183].  
657 Exhibit 565, DSCBD, “British Columbia Provincial Health Workforce Strategy 2018/2019 2020/2021”, p. 254 at 
p. 283 [Prima Facie Truth] [DBE, Tab 183].  
658 Exhibit 565, DSCBD, “British Columbia Provincial Health Workforce Strategy 2018/2019 2020/2021”, p. 254 at 
p. 280 [Prima Facie Truth] [DBE, Tab 183]. 
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and approximately 500 traditional Chinese medicine practitioners and acupuncturists.659 

560. Pursuant to the MPA, physicians, dentists, optometrists, podiatrists, acupuncturists, 

massage therapists, chiropractors, naturopaths, physiotherapists, midwives, nurse practitioners, 

and certified registered nurses may register with the MSC to be paid for Benefits rendered to 

Beneficiaries on a fee-for-service basis. Other professionals may provide publicly-funded 

services to Beneficiaries pursuant to the HIA if they are contracted by the Health Authorities. 

561. In total, the health sector in British Columbia employs over 240,000 providers. Since 2010 

the public health workforce has increased in size by almost 20%, a significantly higher growth 

rate than either the provincial population or the broader labour market.660 

562. The public health system engages the services of 166,500 British Columbians. 109,000 

work directly for Health Authorities in nursing or allied health, approximately 32,000 are 

employed through the publicly-funded affiliate system,661 approximately 11,500 are physicians, 

and 14,000 are managers or administrative employees. A further 73,500 health care providers 

deliver services through the private sector, which spans a wide variety of services, including 

physiotherapy offered at community-based clinics, long-term residential care in privately 

operated facilities, and many other facilities.662 

563. In terms of surgical services, the British Columbia health system delivers a full continuum 

of surgical services for adults and children in the following specialities: General surgery, 

Bariatric surgery, Cardiac surgery, Otolaryngology, Plastic surgery, Thoracic surgery, 

Obstetrics/Gynecology, Neurosurgery, Ophthalmology, Oral and maxillofacial surgery, 

Orthopedic/spinal surgery, Transplant surgery, Trauma surgery, Dental surgery, Urology, and 

Vascular Surgery.663 

3.2.6.1 Physicians 

564. In British Columbia, as in the rest of Canada, with the exception of a small number of APP 

                                                 
659 Exhibit 2A, MOH PFF, pp. 29-30, para. 35 [DBE, Tab 2]. 
660 Exhibit 565, DSCBD, “British Columbia Provincial Health Workforce Strategy: 2018/19 2020/21”, p. 254 at p. 
265 [Prima Facie Truth] [DBE, Tab 183]. 
661 This group of contracted third-party providers includes more than 240 denominational, proprietary, and not-for-
profit organizations. 
662 Exhibit 565, DSCBD, “British Columbia Provincial Health Workforce Strategy: 2018/19 2020/21”, p. 254 at pp. 
266-267 [Prima Facie Truth] [DBE, Tab 183]. 
663 Exhibit 2A, MOH PFF, pp. 8-9, para. 12 [DBE, Tab 2]. 
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physicians all physicians are independent professionals who decide where they will practice, set 

their own hours of practice, determine how many and which patients to accept, etc.664 

565. Under the PMA, most Enrolled Physicians providing Benefits to Beneficiaries (whether in 

the community or hospital settings) receive payment through MSP on a fee-for-service basis. 

However, the PMA also provides for alternative payment arrangements whereby some Enrolled 

Physicians providing Benefits to Beneficiaries may engage in service, sessional, or salary 

agreements. By way of comparison:665 

a. Fee-For-Service Program: MSP pays Enrolled Physicians for the provision of 

Benefits to Beneficiaries on a fee-for-service basis in accordance with the 

Payment Schedule. Specifically, all Benefits approved by the MSC for provision 

to Beneficiaries under MSP are listed in the Payment Schedule. When an Enrolled 

Physician provides a Benefit to a Beneficiary (whether in a hospital or 

community), he/she submits a claim to the MSP for the provision of that specific 

Benefit. Accounts are paid by MSP on a semi-monthly basis. In 2014/2015, the 

MSP paid Medical Practitioners $3.06 billion for rendering Benefits to 

Beneficiaries in the Province on a fee-for-service basis. 

b. Alternative Payment Program: Appendix D to the Physician Master Agreement 

defines the APP, which provides funding for the payment of contracted service, 

sessional, and salaried Medical Practitioners where an alternative to fee-for-

service funding is needed to maintain, stabilize, or improve patients’ access to 

medically necessary physician services. An APP arrangement can be used to fund: 

i. part-time Medical Practitioners, 

ii. practices where the volume of services provided would not provide service 

stability or dependable Medical Practitioners income, and 

iii. contracted Medical Practitioners’ management of complex or time-

consuming patient care by allowing them to bill for the actual amount of 

time spent with or on behalf of patients, instead of the number and type of 

services. 

c. Examples of types of clinical programs funded by APP include psychiatry, 
                                                 
664 Exhibit 2A, MOH PFF, p. 104, para. 249 [DBE, Tab 2]. 
665 Exhibit 2A, MOH PFF, pp. 253-255 [DBE, Tab 2]. 
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oncology, addictions treatment, emergency rooms, and primary care.  

d. All service, sessional, and salaried Medical Practitioners under the APP are 

funded by the MOH. However, the MOH does not pay Medical Practitioners 

directly. Rather, MSP funds the Health Authorities, who, in turn, pay Medical 

Practitioners. Individual APP contracts are between individual Health Authorities 

and specific Medical Practitioners. 

e. In 2014/2015, MSP paid Health Authorities $436.91 million allocated to APP 

contracts with physicians. 

566. Professor Marchildon commented in his Response Report on the unusual position of most 

physicians in Canada, pointing out that their position as independent contractors is almost unique 

internationally.666 

567. The autonomous nature of Canadian physicians’ practices was reinforced by the testimony 

of Professor Bliss, who noted that “doctors, like other providers, enjoyed the significant power 

flowing from their personal mobility”:667 

568. The plaintiffs have analogized the arrangements between surgeons and hospitals in British 

Columbia with the contracts into which specialists in the United Kingdom are statutorily required 

to enter in order to practice in the NHS.668 The evidence is clear, however, that most physicians 

in British Columbia are not in that kind of contractual relationship with the hospitals or Health 

Authorities where they perform their surgeries:669 

3.2.6.2 Surgery 

569. Scheduled Surgeries are surgeries for which a surgeon’s office has sent a surgery booking 

form to the appropriate Health Authority booking office. Until an actual date/time has been 

determined for the surgery, scheduled patients are placed on a Waitlist. Data related to all 

Scheduled Surgeries is stored in the SPR.670 

                                                 
666 Exhibit 487, Expert Response Report of Prof. Marchildon, pp. 10-11 [DBE, Tab 156]. 
667 Exhibit 6, Expert Report of Professor Bliss, Appendix “B”, p. 14 [DBE, Tab 10]. 
668 PFA, paras. 2190-2192. 
669 Transcript Day 126 (3 December 2018), Evidence of Norm Peters, p. 9 lines 4-14 [DBT, Tab 79] See also 
Transcript Day 149 (6 May 2019), Evidence of Dr. Orfaly p. 20 lines 10-26; p. 22 lines 22-46 [DBT, Tab 89]; 
Transcript Day 173 (11 July 2019), Evidence of Dr. Hamilton, p. 15 lines 16-43; p. 41 line 35 – p. 42 line 4 [DBT, 
Tab 109]. 
670 Exhibit 2A, MOH PFF, pp. 115-116, para. 256 [DBE, Tab 2]. 
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570. Unscheduled Surgeries are not scheduled, and include Emergency Surgeries and surgeon 

add-ons to the surgical slate. That is, such surgeries do not appear on a Waitlist and a surgery 

booking form is not sent to the Health Authority booking office.671 

571. The typical process for obtaining Scheduled medically required surgery pursuant to the 

MPA is as follows:672 

a. A Beneficiary is referred by a general practitioner to a specialist surgeon. The 

particular specialist surgeon (or group of surgeons) to whom the Beneficiary is 

referred is determined by the general practitioner in conjunction with the 

Beneficiary. The referral is typically done by way of facsimile or email and 

therefore has not been tracked electronically by the MOH until recently.  

b. After receiving a referral, the surgeon assesses the Beneficiary during an initial 

consultation and determines what treatment is medically required. Most patients 

do not require surgery; the proportion varies by specialty and also by surgeon.  

c. NOTE: Before making a referral or determining what treatment is medically 

required, the general practitioner and/or the surgeon may require laboratory or 

diagnostic imaging services.  

d. If surgery is medically required, the surgeon assesses the urgency of the required 

surgery and whether the Beneficiary is ready, willing, and able to undergo 

surgery. Based on the surgeon’s assessment, he/she places the Beneficiary on 

his/her Waitlist and assigns the Beneficiary a patient prioritization code which has 

an associated priority level. 

e. As soon as practicable, and in any event within two weeks of the decision to 

undergo surgery, the surgeon’s office faxes or mails a surgery booking form to the 

appropriate Health Authority booking office,673 and  

f. Pursuant to the surgeon’s agreement with the Health Authority, the surgeon 

performs the surgery within his/her allotted hospital OR time. The surgeon 

determines the order in which Beneficiaries from his/her waitlist will receive 

                                                 
671 Exhibit 2A, MOH PFF, p. 116, para. 257 [DBE, Tab 2]. 
672 Exhibit 2A, MOH PFF, pp. 117-118, para. 261 [DBE, Tab 2]. 
673 This is the timeline that the Ministry requires Health Authorities to impose on physicians, but there is evidence 
that some physicians, or their MOAs, have ignored this requirement (see references in Section 3.2.7.2). 
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surgery. The actual surgeries may be booked by the surgeon, the hospital’s 

booking office, or the surgeon’s office assistant (depending on the arrangement 

between the hospital, surgeon, and surgeon’s office assistant). 

572. Waitlists are surgeon-specific. They are not procedure-specific, facility-specific, or Health 

Authority-specific. Medical Practitioners are responsible for creating and maintaining their 

Waitlists, determining the order in which patients will receive surgery, and scheduling their 

patients for surgery in the OR time allocated to them. Health Authorities have not typically had 

authority over surgeons’ waitlists or patient referrals, although there has been a shift in recent 

years to get the Health Authorities more involved in scheduling to ensure that patients are treated 

on a first-in first-out basis.674 

573. Dr. Cy Frank testified in his expert report that the responsibility of ensuring that each 

patient is treated appropriately rests with the physicians.675 Dr. Bohm concurred with Dr. Frank’s 

analysis.676 

574. In many disciplines, and certainly in orthopedics, the process of prioritizing patients is 

very subjective and can vary significantly between physicians.677 

575. There is abundant evidence before the Court regarding the complexity inherent in providing 

surgeries. As the MOH’s 2015 “Future Directions” policy paper states:678 

The BC system is still built predominantly around individual surgeon practices interfacing with 
a complex array of surgical supports that includes a wide range of health care providers, 
physical resources (hospitals, operating rooms, clinics, inpatient services, among others), 
laboratory and diagnostic services, technology, specialized equipment and pharmaceuticals. 
Given the number of puzzle pieces that need to come together for a surgical procedure, it is not 
surprising that gaps and duplication are present. 

576. Testimony regarding the complexity of the provision of surgery was also provided by Dr. 

Orfaly679 and Mr. Peters.680 Dr. Reilly testified with respect to scoliosis surgery in particular the 

                                                 
674 Exhibit 2A, MOH PFF, pp. 118-119, para. 262 [DBE, Tab 2]; Transcript Day 166 (17 June 2019), Evidence of 
Marilyn Copes, p. 17 line 45 – p. 18 line 36 [DBT, Tab 103]. 
675 Exhibit 133, Expert Report of Dr. Cy Frank, p. 9 [DBE, Tab 52]. 
676 Exhibit 469, Expert Report of Dr. Bohm, p. 5 [DBE, Tab 152]. 
677 Transcript Day 66 (14 February 2017), Evidence of Dr. Penner, p. 50 line 6 – p. 53 line 26 [DBT, Tab 49]. 
678 Exhibit 2C, MOH PFF, Volume 3, Exhibit 14, “Future Directions for Surgical Services in British Columbia” 
(2015), p. 43 [DBE, Tab 4]. 
679 Exhibit 458A, Affidavit #6 of Dr. Orfaly, made 30 January 2018, p. 4, para. 18; p. 16, para. 80 [DBE, Tab 143].  
680 Transcript Day 126 (3 December 2018), Evidence of Norm Peters, p. 28, lines 16-37 [DBT, Tab 79]. 
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type of surgery that Mr. Khalfallah required,681 and Dr. Dvorak testified regarding some of the 

complexities involved in the spinal surgery his group performs at Vancouver General Hospital.682 

Dr. Parkinson testified that the equipment required for ophthalmology surgery is highly 

specialized.683 

577. Dr. Wing testified that it has been his experience in the past that time in the OR has been 

“frittered away” on things other than actual surgery, and that that was definitely something that 

could be changed.684 As well, the efficiency of different surgeons,685 and different 

anesthesiologists,686 can vary considerably, leading to differences in the efficiency with which 

ORs can be used. 

3.2.6.2.1 Risks of Surgery 

578. There is ample evidence that surgery is risky. Many of the plaintiffs’ physician witnesses 

agreed that there is no such thing as surgery that cannot make things worse,687 and many others 

agreed that every surgery carries risks.688 

579. Dr. Masri testified that surgery is not an end in and of itself: it is “part of a continuum of 

care that also comprises disease prevention measures, self-management and home care, primary 

care, diagnostic testing, specialty medical care, and rehabilitation and support services”.689 Mr. 

Fletcher of ReBalanceMD testified to much the same effect.690 

3.2.6.2.2 Non-Surgical Cases 

580. There is abundant evidence that, although the percentage varies from specialty to specialty 

                                                 
681 Transcript Day 18 (6 October 2016), Evidence of Dr. Reilly, p. 72 line 26 – p. 73 line 8 [DBT, Tab 12]. 
682 Transcript Day 36 (15 November 2016), Evidence of Dr. Dvorak, p. 16 line 30 – p. 17 line 12 [DBT, Tab 29]. 
683 Transcript Day 120 (3 October 2018), Evidence of Dr. Parkinson, p. 68 line 43 – p. 69 line 8 [DBT, Tab 76].  
684 Transcript Day 115 (14 September 2018), Evidence of Dr. Wing, p. 24 line 32 – p. 25 line 8 [DBT, Tab 72]. 
685 Transcript Day 64 (9 February 2017), Evidence of Dr. Penner, p. 49 line 17 – p. 51 line 3 [DBT, Tab 48].  
686 Transcript Day 174 (12 July 2019), Evidence of Dr. Hamilton, p. 60 line 43 – p. 61 line 36 [DBT, Tab 110]. 
687 Transcript Day 19 (7 October 2016), Evidence of Dr. Smit, p. 56 line 43 – p. 57 line 16 [DBT, Tab 13]; 
Transcript Day 28 (21 October 2016), Evidence of Dr. Taunton p. 66 line 37 – p. 67 line 1 [DBT, Tab 22]; 
Transcript Day 107 (5 July 2018), Evidence of Dr. Younger, p. 10 lines 18-24 [DBT, Tab 66]; Transcript Day 
116 (17 September 2018), Evidence of Dr. Day, p. 21 lines 29-42 [DBT, Tab 73]. 
688 Transcript Day 26 (19 October 2016), Evidence of Dr. Sahjpaul, p. 7 lines 3-5 [DBT, Tab 20]; Transcript Day 
35 (14 November 2016), Evidence of Dr. Wade, p. 60 lines 22-24 [DBT, Tab 28]; Transcript Day 40 (28 
November 2016), Evidence of Dr. Van Laeken, p. 59 lines 29-31 [DBT, Tab 33]; Transcript Day 87 (13 April 
2018), Evidence of Dr. Masri, p. 52 lines 10-19 [DBT, Tab 56] 
689 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 107 line 19 – p. 108 line 3 [DBT, Tab 56]; 
Exhibit 263, Expert Report of Dr. Masri, p. 300 [DBE, Tab 71].  
690 Transcript Day 30 (1 November 2016), Evidence of Dr. Fletcher, p. 18 lines 21-32 [DBT, Tab 24]. 
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and surgeon to surgeon, only a minority of patients who are seen by a specialist surgeon will 

actually require surgery.691 

581. Further evidence of this phenomenon is provided by the Visiting Specialist Clinic operated 

by WorkSafeBC, where only between 22% and 25% of the injured workers referred for a 

consultation with a specialist end up undergoing surgery.692 The expert evidence at trial was also 

consistent with the lay evidence.693 

3.2.6.2.3 Quality of Care 

582. Dr. Hamilton testified that quality of care is an important aspect of ensuring adequate 

access to surgery.694 

3.2.6.2.4 Appropriateness of Care 

583. The question of “appropriateness” of medical treatments in general, and surgery in 

particular, is a fraught and complex question. John. McGurran described it as “an area of health 

care that is poorly defined, not well understood”.695 It is nevertheless obvious that preventing 

surgeries that are inappropriate will reduce demand for surgeries overall. 

3.2.6.3 Allocation of Operating Room Time 

584. Every surgical facility, whether it is a public hospital or a private surgical clinic, has a finite 

                                                 
691 Transcript Day 26 (19 October 2016), Evidence of Dr. Sahjpaul, p. 10 line 37 – p. 11 line 2 [DBT, Tab 20]; 
Transcript Day 28 (21 October 2016), Evidence of Dr. Taunton, p. 66 lines 11-24 [DBT, Tab 22]; Transcript Day 
29 (31 October 2016), Evidence of Dr. Douglas, p. 57 line 46 – p. 58 line 6 [DBT, Tab 23]; Transcript Day 30 (1 
November 2016), Evidence of Stefan Fletcher, p. 18 lines 32-44 [DBT, Tab 24]; Transcript Day 37 (16 November 
2016), Evidence of Dr. Lauzon, p. 60 lines 25-47 [DBT, Tab 30]; Transcript Day 42 (30 November 2016), 
Evidence of Dr. Masri, p. 69 lines 20-27 [DBT, Tab 35]; Transcript Day 49 (9 December 2016), Evidence of Dr. 
Regan, p. 24 line 45 – p. 25 line 11 [DBT, Tab 36]; Transcript Day 57 (23 January 2017), Evidence of Dr. Nacht, 
p. 18 line 45 – p. 19 line 5, p. 22 lines 16-20 [DBT, Tab 43]; Transcript Day 87 (13 April 2018), Evidence of Dr. 
Masri, p. 65 lines 21-32 [DBT, Tab 56]; Transcript Day 107 (5 July 2018), Evidence of Dr. Younger, p. 17 lines 
21-27 [DBT, Tab 66]; Transcript Day 115 (14 September 2018), Evidence of Dr. Wing, p. 71 lines 19-34 [DBT, 
Tab 72]; Transcript Day 159 (29 May 2019), Evidence of Dr. McMurtry, p. 13 lines 25-43 [DBT, Tab 97]; 
Transcript Day 171 (9 July 2019), Evidence of Andrew Montgomerie, p. 15 line 20 – p. 17 line 11 [DBT, Tab 
107]; Exhibit 311, Affidavit #2 of Dr. Younger, sworn on 16 February 2018, para. 101 [DBE, Tab 87]; Exhibit 318, 
Affidavit #1 of Dr. Costa, sworn 15 February 2018, para. 48 [DBE, Tab 89]. 
692 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August 2014, p. 8, para. 28 [DBE, Tab 170]; Exhibit 
533, Affidavit #2 of Andrew Montgomerie, made 26 April 2019, p. 3, para. 10 [DBE, Tab 171]. 
693 Exhibit 133, Expert Report of Dr. Frank, p. 10 [DBE, Tab 52]. See also Exhibit 469, Expert Report of Dr. 
Bohm, p. 5 [DBE, Tab 152]. 
694 Transcript Day 173 (11 July 2019), Evidence of Dr. Hamilton, p. 31 line 41 – p. 32 line 9 [DBT, Tab 109]. 
695 Transcript Day 21 (12 October 2016), Evidence of John McGurran, p. 48 lines 31-46; p. 50 lines 1-17 [DBT, 
Tab 15]. 
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number of spaces in which surgeries can be carried out (“ORs”). OR time is allocated in 

accordance with the Health Authorities’ policies and agreements with the surgeons. Such policies 

and agreements vary among Health Authorities, hospitals, and surgical groups.696 

585. Allocation of OR time within a given facility is complex and adaptive. There are many 

factors that go into scheduling, and it is also, as Dr. Dvorak agreed, “a dynamic process”.697 

Reallocation of OR time can be contentious.698 Dr. Penner described some of the complexity of 

the manner in which scheduled OR time is allocated at St. Paul’s Hospital.699 

586. Dr. Dvorak testified that Vancouver General Hospital “has historically allocated OR time to 

divisions and groups of physicians based on what they for many, many years have received”.700 

He testified that his group of neurosurgeons and orthopedic surgeons at Vancouver General 

Hospital is given a “bulk allocation of elective OR time” which the group then divides amongst 

themselves, a process he described as “a very fluid thing”.701 

587. Dr. Vertesi described the relationship between scheduled and unscheduled surgeries as 

“two systems working in parallel side by side or in tiers, if you like. … [T]hey compete with each 

other for resources constantly from day to day”.702 

588. Dr. Tarazi testified that one OR allocation method used in some Health Authorities 

(“RAM”) to allocate OR time fairly amongst surgeons can create perverse outcomes.703 

589. Existing groups of surgeons have the ability to decide whether or not a new surgeon can 

join. Typically this will only happen if a surgeon is retiring, or perhaps when a particular 

expertise is required.704 Dr. Dvorak testified in this regard.705 

3.2.6.4 Multidisciplinary Practices 

590.  Increasingly, health care is delivered most appropriately and effectively in 

                                                 
696 Exhibit 2A, MOH PFF, p. 119, para. 263 [DBE, Tab 2]. 
697 Transcript Day 36 (15 November 2016), Evidence of Dr. Dvorak, p. 15 lines 35-44 [DBT, Tab 29]. See also 
Transcript Day 66 (14 February 2017), Evidence of Dr. Penner, p. 102 lines 19-26 [DBT, Tab 49]. 
698 Transcript Day 166 (17 June 2019), Evidence of Marilyn Copes, p. 20 lines 10-17 [DBT, Tab 103]. 
699 Transcript Day 64 (9 February 2017), Evidence of Dr. Penner, p. 47 line 10 – p. 50 line 46 [DBT, Tab 48]. See 
also Transcript Day 66 (14 February 2017), Evidence of Dr. Penner, p. 101 line 25 – p. 102 line 26 [DBT, Tab 49]. 
700 Transcript Day 36 (15 November 2016), Evidence of Dr. Dvorak, p. 12 – line 39 p. 13 line 2 [DBT, Tab 29]. 
701 Transcript Day 36 (15 November 2016), Evidence of Dr. Dvorak, p. 10 line 45 – p. 11 line 10 [DBT, Tab 29]. 
702 Transcript Day 113 (5 September 2018), Evidence of Dr. Vertesi, p. 12 line 46 – p. 13 line 4 [DBT, Tab 69]. 
703 Transcript Day 20 (11 October 2016), Evidence of Dr. Tarazi, p. 52 line 26 – p. 54 line 6 [DBT, Tab 14]. 
704 Transcript Day 29 (31 October 2016), Evidence of Dr. Douglas, p. 25 lines 22-45 [DBT, Tab 23]. 
705 Transcript Day 36 (15 November 2016), Evidence of Dr. Dvorak, p. 31 line 44 – p. 32 line 2 [DBT, Tab 29]. 
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multidisciplinary teams.706 

591. Dr. Sahjpaul, for example, testified about the effectiveness of the pain program at St. Paul’s 

Hospital, which includes a neurosurgeon, three anesthesiologists, a psychologist, a social worker, 

psychiatrists, and a dedicated nurse.707 

592. An example of a multidisciplinary practice is ReBalanceMD, located in Victoria. 

ReBalanceMD is a centre of excellence for musculoskeletal care. As described by its CEO, Mr. 

Fletcher: “It coordinates the triage process and the intake for patients, all the administrative duties 

around that for the patient pathway, including transcription, billing, appointments, booking 

appointments, liaising with other physicians in the community for administrative stuff…. Office 

space, computer stations, IT infrastructure, EMR, linkages to all the different health authorities 

for IT support….” and numerous other services.708 

593. ReBalanceMD uses a triage system called FAAST, which ensures as much as possible that 

patients who will not end up needing surgery are directed to a non-operative stream of care. This 

ensures that patients who do need surgery are seen more quickly by an appropriate surgeon.709 

ReBalanceMD has dramatically reduced the Wait One time for the 70% of patients whose 

conditions require non-surgical treatment.710 

594. The success of ReBalanceMD in Victoria has inspired similar clinics in other locations. 

The Footbridge Clinic in Vancouver, for instance, was set up as a result of ReBalanceMD’s 

success.711 

3.2.6.5 Diagnostics 

595. Diagnostic imaging is an essential part of the patient pathway for many conditions and 

presentations. Accurate diagnosis is required for Medical Practitioners to make appropriate 

clinical decisions about patient treatment. For example, approximately 30% of MRI scans result 
                                                 
706 See, e.g., discussion in Exhibit 2C, MOH PFF, Volume 3, Exhibit 11, pp. 30-31; Exhibit 12, pp. 10-11 [DBE, 
Tab 4]; Exhibit 508, Strategic Initiatives Health System Change”, pp. BC5251227/11-12 [DBE, Tab 161]. 
707 Transcript Day 22, (13 October 2016), Evidence of Dr. Sahjpaul, p. 9 line 2 – p. 10 line 11 [DBT, Tab 16]. 
708 Transcript Day 30 (1 November 2016), Evidence of Stefan Fletcher, p. 8 line 13 – p. 10 line 37 [DBT, Tab 24] 
709 Transcript Day 30 (1 November 2016), Evidence of Stefan Fletcher, p. 14 line 17 – p. 15 line 37 [DBT, Tab 
24]. 
710 Transcript Day 30 (1 November 2016), Evidence of Stefan Fletcher, p. 59 lines 24-31; p. 60 line 43 – p. 61 line 
24 [DBT, Tab 24]; Exhibit 92, ReBalanceMD report entitled “2012 to September 2016 Waitlist and Wait Time 
Trend Report” [DBE, Tab 37]. 
711 Transcript Day 107 (5 July 2018), Evidence of Dr. Younger, p. 44 lines 23-29 [DBT, Tab 66]. Footbridge was 
formerly the FAST Clinic at St. Paul’s Hospital. 



161 

 

in either avoidance of surgery or a decision to operate.712 

596. In British Columbia, publicly-funded diagnostic services can be ordered by family 

physicians, specialists, nurse practitioners, and a few other types of health care providers. These 

services include certain diagnostic radiology, diagnostic ultrasound, nuclear medicine scanning, 

pulmonary function, polysomnography, electromyography, electroencephalography, and 

electrocardiography services.713 

597. In order to book an Advanced Imaging service, which includes MRI, CT, and PET 

imaging, hospital-specific requisitions forms must be submitted by the referring practitioner to 

the facility providing the service. As part of the booking process, requests must be prioritized 

based on a priority level assigned by a radiologist. A booking is then scheduled for the next 

available slot based on the designated priority. If a patient’s situation changes during the wait 

time for the service, the referring physician is required to contact the booking institution to 

request reprioritization.714 

598. Advanced Imaging services are provided in a small number of hospitals throughout the 

Province. Some Health Authorities also provide MRI services on a mobile basis.715 

599. Similar to the provision of physician services in the Province, diagnostic services in the 

province are publicly funded by either the MSC through the MSP, or the Health Authorities.716 

600. Specifically, most diagnostic services provided to Beneficiaries through the Health 

Authorities’ hospital infrastructure to inpatients and emergency room patients are hospital 

services within the meaning of the HIA and are funded through the Health Authorities’ global 

operating budgets.717 However, most diagnostic services provided as Benefits to Beneficiaries 

outside of the hospital infrastructure (for example, in diagnostic facilities approved by the MSC 

pursuant to the MPA), or to outpatients in the hospital infrastructure, are funded on a fee-for-

service basis by the MSP pursuant to the MPA.718 

601. The funding, service delivery, and governance models for MRI and CT services are 

                                                 
712 Exhibit 4, MRI and CT Services PFF, p. 7, para. 5 [DBE, Tab 7]. 
713 Exhibit 4, MRI and CT Services PFF, p. 10, para. 12 [DBE, Tab 7].  
714 Exhibit 4, MRI and CT Services PFF, p. 10, paras. 14-15 [DBE, Tab 7]. 
715 Exhibit 4, MRI and CT Services PFF, p. 10, para. 16 [DBE, Tab 7].  
716 Exhibit 4, MRI and CT Services PFF, p. 16, para. 30 [DBE, Tab 7].  
717 Exhibit 4, MRI and CT Services PFF, p. 17, para. 31 [DBE, Tab 7]. 
718 Exhibit 4, MRI and CT Services PFF, p. 17, para. 32 [DBE, Tab 7].  



162 

 

different from those for most other diagnostic services. These differences date back to when 

public funding was first provided for the services. At the time they were introduced, MRI and CT 

services were considered to be new technologies, the value of which had not been clearly 

identified. Therefore, they were not considered to be part of the standard of care. Further, in 

comparison to other imaging modalities, MRI and CT were high-cost and required controlled 

deployment to manage utilization growth and system costs.719 

602. For these reasons, with the exception of the CT professional fee, publicly-funded Advanced 

Imaging was embedded in the hospital structure only.720 

603. Health Authorities are responsible for determining where Advanced Imaging services will 

be located, and the volume of services provided. Unlike other diagnostic services governed under 

the MPA, there is no provincial oversight for location of services or service levels.721 

604. A 2013 CIHR study found extensive inappropriate imaging for uncomplicated low back 

pain. Unnecessary tests and treatments do not add value to care. In fact, they take away from care 

by potentially exposing patients to harm, leading to more testing to investigate false positives and 

contributing to stress for patients. Further, unnecessary tests and treatments put increased strain 

on the resources of the health care system.722 

605. Stefan Fletcher confirmed that in his experience physicians over-order MRIs.723  

606. Currently Health Authorities have limited tools for improving appropriateness of use of 

diagnostic services by influencing physicians’ ordering practices, and managing patient 

expectations. Reducing inappropriate ordering of imaging for low back pain and several other 

common conditions is being successfully addressed on a pilot project basis in Vancouver Coastal 

Health, using the “Choosing Wisely” guidelines.724 

607. Physicians can and do obtain more rapid access to Advanced Imaging services for their 

patients when it is necessary.725 

                                                 
719 Exhibit 4, MRI and CT Services PFF, p. 17, para. 33 [DBE, Tab 7]. 
720 Exhibit 4, MRI and CT Services PFF, p. 17, para. 34. Further details are set out in paras. 35-38 of the same 
exhibit [DBE, Tab 7]. 
721 Exhibit 4, MRI and CT Services PFF, p. 21, para. 48 [DBE, Tab 7]. 
722 Exhibit 4, MRI and CT Services PFF, p. 32, paras. 92-93 [DBE, Tab 7].  
723 Transcript Day 30 (1 November 2016), Evidence of Stefan Fletcher, p. 84 line 43 – p. 85 line 6 [DBT, Tab 24]. 
724 Exhibit 152, “Advanced Imaging Strategy: Phased Approach for the Development of a Strategy” (12 November 
2015), p. 2 [DBE, Tab 55]; Exhibit 4, MRI and CT Services PFF, p. 32, paras. 94-95 [DBE, Tab 7]. 
725 Transcript Day 39 (18 November 2016), Evidence of Dr. Hansen, p. 14, lines 13-29 [DBT, Tab 32]; Transcript 
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608. Despite the plaintiffs’ extensive references to wait times for diagnostic services in the 

PFA,726 those wait times are not in issue in this litigation.727 

3.2.7 Wait Times and Waitlists 

609. The MOH has been collecting data regarding surgical Waitlists since 1991/1992. The first 

Surgical Waitlist database (“SWL”) was started for internal MOH use only and collected data 

from 3 major hospitals in the Province. A SWL website was made active in May 1999 with data 

from approximately 30 hospitals. In 2003/2004, there were 44 hospitals in the Province posting 

data to the SWL website. However, the data collected was limited. For example, it included: 

a. Doctor information (i.e. MSP number, specialties); 

b. Patient information (i.e. demographics); and 

c. Booking record (i.e. procedure code, specialty code, patient status, surgeon, 

hospital, in-patient or day procedure, etc.).728 

610. In 2007, the MOH and PHSA launched the Surgical Patient Registry (“SPR”) which 

primarily collects information regarding Scheduled Surgeries performed in the province. With 

respect to wait times, the SPR collects information regarding: 

a. the length of time between the date a specialist’s office receives a patient referral 

from a general practitioner and the date on which the patient attends the initial 

consultation with the specialist (i.e. Wait One); and 

b. the length of time between the date on which the booking form for a Beneficiary’s 

surgery is received by the Health Authority and the date on which the surgery is 

performed (i.e. Wait Two).729 

611. The SPR replaced the SWL (which collected data between May 1999 and May 2009).730 

612. Wait times for surgery can be calculated through the SPR for both surgeries waiting (i.e. 

those surgeries that are on the Waitlist) and surgeries completed.731 

613. Appendix E comprises a series of graphs and charts from the MOH Prima Facie Facts 
                                                                                                                                                              
Day 161 (5 June 2019), Evidence of Dr. McCracken, p. 31 line 45 – p. 33 line 19 [DBT, Tab 99]. 
726 See, e.g., PFA paras. 593, 1786-1847. 
727 Amendment Reasons, at paras. 47-71. 
728 Exhibit 2A, MOH PFF, p. 119, para. 264 [DBE, Tab 2].  
729 Exhibit 2A, MOH PFF, pp. 119-120, para. 266 [DBE, Tab 2]. 
730 Exhibit 2A, MOH PFF, p. 120, para. 267[DBE, Tab 2].  
731 Exhibit 2A, MOH PFF, p. 120, para. 268 [DBE, Tab 2].  
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document demonstrating the distribution of wait times for scheduled surgeries between 2009/10 

and 2015/16. 

614. The Surgical Wait Times website was implemented in November 2010 and is designed to 

provide the public and health care providers with accurate, reliable, and timely data on surgical 

wait times for elective surgical procedures in BC. The website contains, among other things, 

information reported to the SPR.732 

615. Members of the public and physicians can use the website to search for wait times by 

procedure, Health Authority, facility, and/or specialist. The statistics are reflective of a three-

month period up to the last day of the previous month. The number of cases waiting in the SPR is 

reported as a snapshot on a particular date. This number fluctuates throughout the year, peaking 

in the summer and Christmas season (coinciding with vacation schedules and seasonal operating 

room closures).733 

616. There are four measures reported on this website for both adult (aged 17 and over) and 

pediatric (aged under 17) patients. They are reported by health authority, hospital, surgeon, and 

procedure group: 

a. cases waiting (i.e., the number of patients waiting for surgery on the last day of the 

reporting period); 

b. cases completed (i.e., the number of patients who received their surgery during the 

three month reporting period); 

c. 50th percentile (median) wait time (i.e., for all elective cases receiving surgery 

during the three month reporting period, half waited less than this wait time and 

half waited longer for a specific procedure); and 

d. 90th percentile wait time (i.e., for all elective cases receiving surgery during the 

three month reporting period, 90 per cent waited less than this wait time and 10 

per cent waited longer for a specific procedure).734 

 

 

 

                                                 
732 Exhibit 2A, MOH PFF, p. 135, para. 323 [DBE, Tab 2]. 
733 Exhibit 2A, MOH PFF, p. 136, para. 328 [DBE, Tab 2]. 
734 Exhibit 2A, MOH PFF, p. 137, para. 330 [DBE, Tab 2]. 
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3.2.7.1 Wait Times Have Improved 

617. The plaintiffs assert735 that there has been no improvement in wait times despite all of the 

efforts made both federally and provincially over the past 15 years. This is patently inaccurate, 

according to the plaintiffs’ own witnesses. 

618. Dr. Masri testified that in the early 2000s wait times for hip and knee replacements were 

routinely over a year and up to two years, and the 1990s were “horrible”.736 He also testified that 

“then UBC started in 2006 and that’s when the waitlist went way down and that was a great 

success.”737 He later testified:738 

Q … You testified earlier about the bad old days when patients regularly waited in 
excess of a year. And just to be clear, that time period that you’re talking about was in the 
1990s? 
A Correct. 
Q And that situation is very much in the past? 
A Thank god. 
Q And has been for some time? 
A Correct. 
Q You also testified last March that the days of extremely long waits are over. And 
that’s still true? 
A Yes. 

619. Another of the plaintiffs’ expert witnesses, John McGurran, testified that there was 

improvement in wait times while he was working with the MOH between 2008 and 2010,739 and 

that as of March of 2011 “There was ample evidence of progress in the MOH’s strategy to 

improve access to surgery and reduce wait times.”740 

620. Dr. Penner testified that the 2004 Federal-Provincial initiative “resulted in a real 

meaningful improvement in access to patients with hip and knee arthritis problems,”741 and that 

although he believes that patients waiting for foot and ankle surgery are still waiting too long, 

“it’s a lot less than it was, say, in 2007”.742 

621. Dr. Outerbridge testified that although at times before 2009 the Wait Two times for some 

                                                 
735 PFA, paras. 391, 647. 
736 Transcript Day 42 (30 November 2016), Evidence of Dr. Masri, p. 85 line 38 – p. 86 line 16 [DBT, Tab 35]. 
737 Transcript Day 42 (30 November 2016), Evidence of Dr. Masri, p. 87 lines 28-30 [DBT, Tab 35]. 
738 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 65 line 45 – p. 66 line 13 [DBT, Tab 56]. 
739 Transcript Day 21 (12 October 2016), Evidence of John McGurran, p. 43 line 38 – p. 44 line 26 [DBT, Tab 15]. 
740 Transcript Day 21 (12 October 2016), Evidence of John McGurran, p. 46 lines 22-37 [DBT, Tab 15]; Exhibit 
40, Email from John McGurran to Munjeet Bhalla (3 March 2011) [DBE, Tab 20].  
741 Transcript Day 64 (9 February 2017), Evidence of Dr. Penner, p. 55, lines 14-22 [DBT, Tab 48]. 
742 Transcript Day 66 (14 February 2017), Evidence of Dr. Penner, p. 71 lines 3-38 [DBT, Tab 49]. 
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of his patients were over two years, more recent wait times were much shorter.743 

622. Improvement on wait times is also evident from the fact that in Chaoulli, according to the 

reasons of McLachlin CJ and Major J, “Dr. Lenczner … testified that 95 per cent of patients in 

Canada wait well over a year, and many two years, for knee replacements.”744 That is a world 

away from the situation in British Columbia in 2019, where the median wait time for hip and 

knee surgeries is less than 16 weeks, and 90 per cent of patients obtain their hip or knee 

replacement within 42 weeks or less.745 

623.  Furthermore, the fact that a patient may have waited longer than the benchmark to obtain 

their surgery is not necessarily problematic. Dr. Penner, for example, described some of the 

challenges involved in having all surgeries completed within the benchmark wait time, and why 

the benchmarks are in any event somewhat arbitrary.746 

3.2.7.2 Reliability of SPR 

624. The SPR represents an attempt by the MOH to obtain the most accurate data possible, but 

because the MOH and the Health Authorities do not directly control the creation of some of the 

important inputs, it is often difficult to verify their accuracy. 

625. The plaintiffs assert that the MoH has no basis for concern regarding the reliability of 

either the “Wait One” or the “Wait Two from Decision Date” data in the SPR.747 This is simply 

not accurate. 

626. The documents tendered into evidence by the plaintiffs state: 

 The decision date in the Surgical Patient Registry (SPR) is defined as the date that the 
surgeon and patient mutually agree to proceed with surgery and the patient is “ready, willing 
and able” to proceed. While this definition matches the proposed definition of “ready to 
treat”, a survey conducted through the Provincial Data Quality Group showed that the date 
recorded in this data field is at different levels of consistency with the definition. … 

 The decision date became a mandatory field in December 2010, but was only 
implemented for new cases coming onto the waitlist. Reporting compliance has been very 
close to 100% since 2012/13. Overall missing or extreme values account for only 1.2% 
percent of cases waiting at December 31, 2016 and 1.3% of cases completed in 2016/17 

                                                 
743 Transcript Day 106 (4 July 2018), Evidence of Dr. Outerbridge, p. 25 line 36 – p. 26 line 10 [DBT, Tab 65]; 
Exhibit 301, Affidavit #1 of Dr. Outerbridge, made 16 February 2018, Exhibit C [DBE, Tab 79]. 
744 Chaoulli SCC, at para. 114. 
745 Exhibit 560, “Priority Wait Times Monitoring Report: 2018/19 P13”, p. 4 [DBE, Tab 182].  
746 Transcript Day 64 (9 February 2017), Evidence of Dr. Penner, p. 68 lines 12-46 [DBT, Tab 48]. 
747 PFA, paras. 495-496. 
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(YTD). Given the small percentages, the impact on aggregate wait times reporting from these 
data quality issues would be limited. However, we cannot assess whether non-extreme values 
are valid or not. [emphasis added]748 

627. As the Court pointed out during Sandra Feltham’s cross-examination on this point: “But 

you can only comment on what the data is. You don’t know what’s actually going on in the 

hospitals or the doctor’s office.”749 

628. As well, Sandra Feltham described an analysis of the reliability of the Wait One data that 

was done by the MOH in 2017 that found significant issues.750 Norm Peters also testified that 

Island Health is “not sure that the Wait One time period is accurate” and that they would “need to 

dive into it to ensure that it’s cleaned up before [they] would start actually making decisions 

based on it”. 751 

629. The plaintiffs’ expert, John McGurran, identified the complexity involved in compiling 

meaningful data for Wait One.752 

630. The plaintiffs also seem to suggest that because the “compliance rate” with respect to 

Wait One data is very high, the data are reliable.753 This confuses the question of whether a date 

exists with whether the date is reliable. As Sandra Feltham testified when cross-examined on the 

point, just because there is a date in the field does not mean that it was entered accurately.754 

631. There is ample evidence before the Court to indicate that data entry at the individual 

physicians’ offices is far from being consistently accurate or reliable. Dr. Sahjpaul, for example, 

testified that many of the referral dates that his office enters into the surgical booking forms are 

inaccurate.755 Dr. Van Laeken testified that there are a number of circumstances that can arise 

that make the dates entered onto the booking forms inaccurate, and asserted (with respect to the 

dates in the SPR generally) that there “are so many potential error points in communicating the 

                                                 
748 Exhibit 341, “Wait Two Reporting Using the New Data Definition: Data Issues and Implications for Reporting 
Wait Times”, pp. 1-2 [DBE, Tab 92].   
749 Transcript Day 114 (11 September 2018), Evidence of Sandra Feltham, p. 49 lines 15-17 [DBT, Tab 70]. 
750 Transcript Day 109 (11 July 2018), Evidence of Sandra Feltham, p. 80 line 1 – p. 84 line 47 [DBT, Tab 67]; 
Transcript Day 114 (11 September 2018), Evidence of Sandra Feltham, p. 89 line 1 – p. 91 line 47 [DBT, Tab 70] 
751 Transcript Day 126 (3 December 2018), Evidence of Norm Peters, p. 40 lines 5-20 [DBT, Tab 79]. 
752 Exhibit 40, email from John McGurran to Munjeet Bhalla (2 March 2011) [DBE, Tab 20]; Transcript Day 21 
(12 October 2016), Evidence of John McGurran, p. 47 line 38 – p. 48 line 30 [DBT, Tab 15]. 
753 PFA, para. 628. 
754 Transcript Day 109 (11 July 2018), Evidence of Sandra Feltham, p. 63 lines 36-39, p. 65 lines 24-29, p. 68 lines 
37-39 [DBT, Tab 67]; Transcript Day 114 (11 September 2018), Evidence of Sandra Feltham, p. 46 line 41 – p. 47 
line 12 [DBT, Tab 70]. 
755 Transcript Day 26, (19 October 2016), Evidence of Dr. Sahjpaul, p. 15 line 42 – p. 16 line 23 [DBT, Tab 20]. 
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information from the offices to the hospital that we’ve been not able to clarify what where the 

true numbers are .”756 Dr. Smit testified that “there’s multiple steps that create error in this 

process”.757 

632. In addition, there is considerable subjectivity and variation in how physicians assign 

patients to the various priority categories, which Dr. Wade and Dr. Regan both described as an 

“arbitrary” process.758 

633. Dr. Regan testified that his secretary had a practice of not submitting booking forms to the 

hospital until she knew the date that their surgery would be scheduled,759 as did Dr. Parkinson760 

and Dr. Lauzon.761 This practice is contrary to the direction provided by the Health Authorities, 

and by the MOH, and makes it more difficult for the Health Authorities to identify need.762 

634. In addition, audits of the waitlists conducted by the Health Authorities since approximately 

2014 have identified significant numbers of patients who are shown in the SPR as awaiting 

surgery who actually are not.763 Dr. Masri confirmed that even though he tries to only put patients 

on his waitlist who are “truly … ready for surgery … a few patients don’t end up getting booked 

ever”.764 

635. Dr. Cy Frank’s report noted that physicians frequently do not have accurate information 

about their own wait lists. He gave the example of a review done by the Alberta Bone and Joint 

Health Institute of the waiting lists of 20 orthopaedic surgeons in Alberta, which found that:765 

 25.5% of the people who were apparently waiting for surgery were not in fact waiting; 

 27.1% of the people who were apparently waiting for a consultation were not in fact 

waiting; and 

                                                 
756 Transcript Day 40 (28 November 2016), Evidence of Dr. Van Laeken, p. 19 line 16 – p. 20 line 43; p. 64 lines 
21-34 [DBT, Tab 33]. 
757 Transcript Day 19 (7 October 2016), p. 70 lines 2-47 [DBT, Tab 13]. 
758 Transcript Day 35 (14 November 2016), Evidence of Dr. Wade p. 79 line 39 – p. 80 line 23 [DBT, Tab 28]; 
Transcript Day 49 (9 December 2016), Evidence of Dr. Regan, p. 40 line 39 – p. 41 line 16 [DBT, Tab 36]. 
759 Transcript Day 49 (9 December 2016), Evidence of Dr. Regan, p. 26 line 1 – p. 28 line 47 [DBT, Tab 36]. 
760 Transcript Day 120 (3 October 2018), Evidence of Dr. Parkinson, p. 21 line 1 – p. 23 line 46 [DBT, Tab 76]; 
Exhibit 387, Affidavit #1 of Dr. Parkinson, made on 17 August 2018, p. 4, para. 30 [SEALED] [DBE, Tab 118]. 
761 Transcript Day 37 (16 November 2016), Evidence of Dr. Lauzon, p. 73 lines 17-43 [DBT, Tab 30]. 
762 Transcript Day 126 (3 December 2018), Evidence of Norman Peters, p. 20 lines 27-33 [DBT, Tab 79]. 
763 Transcript Day 173 (11 July 2019), Evidence of Dr. Hamilton, p. 28 line 14 – p. 29 line 18 [DBT, Tab 109]; 
Transcript Day 174 (12 July 2019), Evidence of Dr. Hamilton, p. 39 line 14 – p. 40 line 16 [DBT, Tab 110]. 
764 Transcript Day 42 (30 November 2016), Evidence of Dr. Masri, p. 70 lines 14-28 [DBT, Tab 35]. 
765 Exhibit 133, Expert Report of Dr. Cy Frank, p. 4 [DBE, Tab 52].  
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 the surgeons in question, and their staff, were unaware of these facts. 

3.2.7.3 Reasons for Long Waitlists 

636. Part of the challenge around wait times is the fact that the surgeons with the best 

reputations tend to have the longest waitlists,766 and often patients will choose to wait for a 

specific surgeon, because of their reputation or for some other reason, notwithstanding that they 

could receive their treatment more quickly from another surgeon.767 

637. Dr. Cy Frank’s report stated that research in Alberta showed that there are in fact two 

reasons for wait times for surgery. In addition to system-induced waits, which are a function both 

of the amount of resources and the efficiency with which they are being used, there is a 

significant patient-related voluntary wait “caused by either by patients choosing a surgeon with a 

list that is known to be longer than the ‘next available’ surgeon, or by patients choosing to delay 

either elective appointments and/or surgery for personal or social reasons.”768 Dr. Frank’s 

evidence was that, in Alberta, after patients were given the option of choosing a surgeon with a 

shorter wait time, 35% of wait times were the result of voluntary, patient-related delays.769 

638. Surgeons also need waitlists, and can get anxious when their waitlists grow too short.770  

3.2.7.4 Wait Time Guarantees 

639. The plaintiffs assert that wait times in British Columbia have failed to improve in part 

because the Province has not implemented formal wait time guarantees.771 

640. The evidence is clear, however, that the Province is aware that wait time guarantees carry 

significant risks. For example, the 2006 briefing note that the plaintiffs cite to at footnote 160 of 

the PFA includes the following observations: 

                                                 
766 See, e.g., Transcript Day 28 (21 October 2016), Evidence of Dr. Taunton, p. 77 lines 21-32 [DBT, Tab 22]. 
767 See, e.g., Transcript Day 30 (1 November 2016), Evidence of Stefan Fletcher, p. 95 line 40 – p. 96 line 34 
[DBT, Tab 24]; Transcript Day 36 (15 November 2016), Evidence of Dr. Dvorak, p. 64 lines 2-26 [DBT, Tab 29]; 
Transcript Day 40 (28 November 2016), Evidence of Dr. Van Laeken, p. 16 lines 37-42 [DBT, Tab 33]; 
Transcript Day 57 (23 January 2017), Evidence of Dr. Nacht, p. 19 lines 11-19, 27-46 [DBT, Tab 43]; Transcript 
Day 64 (9 February 2017), Evidence of Dr. Penner, p. 22 line 40 – p. 23 line 7 [DBT, Tab 48]; Transcript Day 66 
(14 February 2017), Evidence of Dr. Penner, p. 101 lines 14-24 [DBT, Tab 49]; Exhibit 469, Expert Report of Dr. 
Bohm, pp. 4-5 [DBE, Tab 152].  
768 Exhibit 133, Expert Report of Dr. Frank, p. 5 [DBE, Tab 52].  
769 Exhibit 133, Expert Report of Dr. Frank, p. 6 [DBE, Tab 52]. 
770 See, e.g., Transcript Day 30 (1 November 2016), Evidence of Stefan Fletcher, p. 97 line 32 – p. 98 line 6 [DBT, 
Tab 24]. 
771 PFA, paras. 416-426, 2171-2174; see also para. 2216. 
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[British Columbia] should not commit to implement Guarantees without further analysis of 
long term risks and implications for the health care system and preferably not before the 
Ministers of Health Success Conference when we can learn from the experiences and 
approaches taken by the other Canadian jurisdictions…. 
 
Risks and Challenges in Implementing Wait Time Guarantees 
 

 A guarantee would increase the possibility of encouraging the establishment of private 
clinics for the sake of fulfilling the guarantees. In a number of jurisdictions, there are 
currently private hospitals and clinics eager to take advantage of the opportunity to 
accommodate “surplus” patients (but only for uncomplicated ambulatory surgeries) 
those that public hospitals would be unable to treat. ln tum, private health care clinics 
and hospitals would attract health human resources, exacerbating existing recruitment 
and retention challenges for P/T governments. 

 To ensure that the guarantees are effectively implemented, care may be provided for the 
person on the wait list the longest and not necessarily the person who needs it most. 
Priority criteria for guarantees would have to be properly structured in order to avoid 
this situation. 

 Services for which there arc no guarantees could be eroded because of the significant 
resources required to support guarantees for the five priority areas. This could also have 
far reaching repercussions, such as “brain drain” or the relocation of physicians from 
those areas for which there are no guarantees. The perverse impact would be 
exacerbated health human resource challenges and an overall decrease in health system 
access. 

 While guarantees would ensure that patients receive care within a certain time, there 
would be no such guarantee for access to post-operative care. There may not be 
sufficient home care and rehabilitation capacity to address all patients, including those 
who have received treatment in another jurisdiction. 

 With the added pressures created by guarantees, there may be insufficient resources in 
ambulance services to repatriate patients back to their home hospital for those that 
require special care transpo1tation. Recovering patients that have undergone surgery 
may be in a delicate condition and may require ambulance service within their 
jurisdiction or outside their jurisdiction to be returned to a clinic or rehabilitation centre 
to continue their care. 

 The funding required to support wait time guarantees for specified services will mean 
that there is less government funding for other health care needs ( e.g. public health and 
prevention) as well as social services and other government priorities. 

 Substantial investment in information technology is required prior to the 
implementation of a wait time guarantee. Inaccurate or inconsistent measurement of the 
guarantees may give rise to significant controversies. 

 Physicians and health care professionals must buy into the implementation of wait time 
guarantees and use of urgency categories and standardized assessments tools because 
the use of these tools implies a change in and a threat to entrenched values and personal 
assessment behaviours. 

641. Ms. VanAmburg also testified regarding some of the risks involved in implementing patient 
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wait time guarantees.772 In addition to her extensive viva voce evidence, her affidavit identified a 

number of policy and operational issues around wait time guarantees.773 

642. A 2006 MOH presentation on the subject of wait time guarantees similarly noted a number 

of problematic aspects of guarantees774 

643. In short, the plaintiffs’ argument ignores the kinds of considerations that government must 

take into account in making decisions around policies such as wait time guarantees, instead 

presenting a simplistic and one-sided version of the facts. 

3.2.7.5 Value in Waiting 

644. As Dr. Masri testified, merely waiting for major surgery is not in and of itself problematic, 

and is often beneficial or even necessary.775 He also testified that it would be inappropriate for a 

number of reasons to have wait times be too short:776 

Q But a week wouldn’t be appropriate? 
A A week would not be appropriate. Absolutely not. I’d be the first to tell you I do not 
want to have a one-week waitlist. I’d be having a whole lot of empty ORs not being being 
staffed with people but not being filled with patients, and that’s a disaster because you’re 
spending a whole lot of money and not accomplishing anything. 

3.2.7.6 Perfection is Unachievable 

645. As Dr. Masri also testified, there are all kinds of reasons that have nothing to do with 

system capacity that mean that one hundred per cent compliance with any wait time benchmark is 

unachievable.777 

646. Dr. Lauzon likewise testified, “But of course medicine’s not a perfect science and we do 

our best, but there are always going to be some patients that would have benefitted from much 

earlier treatment that fall through the cracks.”778 

3.2.8 The System Provides Timely Care in Urgent and Emergent Situations 

647. The evidence is clear and uncontradicted that patients who require immediate surgery 

                                                 
772 Transcript Day 148 (1 May 2019), Evidence of Lindy VanAmburg, p. 73 line 27 – p. 75 line 14 [DBT, Tab 88]. 
773 Exhibit 451, Affidavit #1 of Lindy VanAmburg, made on 9 August 2016, p. 9, para. 18(b) [DBE, Tab 141].  
774 Exhibit 99, “Wait Time Guarantees”, pp. 9-10 [DBE, Tab 39].  
775 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 126 lines 2-25 [DBT, Tab 56]. 
776 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 98 lines 40-47 [DBT, Tab 56]. 
777 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 104 lines 17-39 [DBT, Tab 56]. 
778 Transcript Day 37 (16 November 2016), Evidence of Dr. Lauzon, p. 65, lines 35-44 [DBT, Tab 30]. 
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receive it as soon as they are medically able to.779 

648. A number of witnesses, including many of the plaintiffs’ witnesses, confirmed that, in 

British Columbia, urgent cases are treated urgently, without delay. 

649. For example, John McGurran stated in his expert report that if a patient’s condition 

“becomes an emergency, it will be treated accordingly, without delay”.780 He confirmed in his 

viva voce testimony that “on the acute care side of things when you’ve got an urgent case it’s 

dealt with really well, really effectively.”781 

650. Dr. Lauzon testified that in his experience physicians are “able to do a good job 

accommodating the urgent cases”.782 He described “urgent” cases as those where there is a 

significant chance of the patient deteriorating.783 

651. Dr. Dvorak testified: “I think we do a good job caring for the urgent and emergent patients 

in my practice,”784 and “we take great care of the emergent/urgent patients, best anywhere in the 

world, no question in my mind, and I’ve travelled the world and I know.”785 

652. Dr. Penner likewise testified that if a patient has an urgent problem, the patient is treated 

urgently.786 

653. Dr. Van Laeken admitted that: “Patients who have a very acute serious medical condition 

and patients usually who have cancer get reasonably good access to care. It could be better, but 

it’s quite good.”787 

654. Dr. Smith stated in his expert report that “individuals who are critically ill, both medically 

and psychiatrically, usually receive excellent and timely healthcare”.788 He also testified that, 

with respect to his own practice, he can treat urgent patients urgently.789 

                                                 
779 Exhibit 2A, MOH PFF, p. 117, para. 259 [DBE, Tab 2]. This was confirmed by Marilyn Copes in her viva voce 
testimony: Transcript Day 166 (17 June 2019), Evidence of Marilyn Copes, p. 16 lines 25-33. [DBT, Tab 103] 
780 Exhibit 37, Expert Report of John McGurran, p. 16 [DBE, Tab 18]. He confirmed this as well in his oral 
testimony: Transcript Day 21 (12 October 2016), Evidence of John McGurran, p. 37 lines 32-35 [DBT, Tab 15]. 
781 Transcript Day 21 (12 October 2016), Evidence of John McGurran, p. 28 lines 32-34 [DBT, Tab 15]. 
782 Transcript Day 37 (16 November 2016), Evidence of Dr. Lauzon, p. 46 lines 20-25 [DBT, Tab 30]. 
783 Transcript Day 37 (16 November 2016), Evidence of Dr. Lauzon, p. 67 lines 36-46; p. 89 lines 17-25 [DBT, 
Tab 30]. 
784 Transcript Day 36 (15 November 2016), Evidence of Dr. Dvorak, p. 63 lines 37-38 [DBT, Tab 29]. 
785 Transcript Day 36 (15 November 2016), Evidence of Dr. Dvorak, p. 77 lines 19-22 [DBT, Tab 29]. 
786 Transcript Day 66 (14 February 2017), Evidence of Dr. Penner, p. 62 lines 33-35 [DBT, Tab 49]. 
787 Transcript Day 40 (28 November 2016), Evidence of Dr. Van Laeken, p. 44 lines 3-6 [DBT, Tab 33]. 
788 Exhibit 390, Expert report of Dr. Smith, p. 3, para. 12 [DBE, Tab 119]. 
789 Transcript Day 121 (4 October 2018), Evidence of Dr. Smith, p. 28 lines 22-26 [DBT, Tab 77] 
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655. Dr. McMurtry testified that “the studies that I’m familiar with across Canada show that 

generally speaking that the response to emergencies and emergency surgery is good in 

Canada.”790 

656. Dr. Turnbull stated in his expert report that “a patient’s physician can be his or her most 

powerful advocate. When such advocacy is deployed appropriately and effectively, patients in 

British Columbia with urgent health needs can almost always be assessed and treated in a timely 

fashion.”791 

657. The systemic evidence is supported by the experiences of individuals that have been placed 

before the Court, including some of the Patient Plaintiffs. Mandy Martens, for example, said that 

once her cancer was diagnosed, the treatment she received in the public health care system was 

“amazing”. She confirmed that she received timely surgeries and appropriate follow-up. Her only 

concern was the length of time that she was led to believe she had to wait to receive a 

colonoscopy in the public system.792 

658. Before her death, Erma Krahn had extensive involvement with the public health care 

system. She underwent heart bypass surgery, abdominal surgery, cataract surgery in both eyes, 

and surgery to deal with lung cancer. Her medical records reveal frequent and heavy use of the 

public health care system. Her evidence was that she was satisfied with all of the care she 

received in the public health care system, except the time she was told she would have to wait for 

surgery on her knee.793 

659. As noted above, Barbara Collin testified that after being diagnosed with breast cancer, she 

was able to access treatment “quite quickly,” and she does not take issue with any of the multiple 

surgical procedures, adjuvant chemotherapy, or treatment through the BC Cancer Agency that 

she received.794 

660. Larry Cross, former Mayor of Sidney, testified by affidavit regarding the very high quality 

of care he received from the public health care system free of charge when he was diagnosed with 

                                                 
790 Transcript Day 159 (29 May 2019), Evidence of Dr. McMurtry, p. 43 lines 36-40 [DBT, Tab 97]. 
791 Exhibit 548A, Expert Report of Dr. Turnbull, p. 5 [DBE, Tab 175].  
792 Transcript Day 24 (17 October 2016), Evidence of Mandy Martens, p. 30 lines 39-46. [DBT, Tab 18] 
793 Exhibit 29, Agreed Statement of Facts Regarding Erma Krahn, paras. 3-9. [SEALED] [DBE, Tab 17]  
794 Transcript Day 54 (17 January 2017), Evidence of Barbara Collin, p. 16, line 25 p. 17, line 3. [DBT, Tab 41] 
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a tumour of the upper colon and, subsequently, a pulmonary embolism.795 

661. Kyle Doyle also testified by affidavit regarding the high quality of care he received from 

the public health care system, free of charge, when he was taken to the emergency department at 

Vancouver General Hospital twice in July of 2011.796 

662. Myrna Allison testified, also by affidavit, that she received timely care in the public system 

when she required an urgent biopsy.797  

663. Stefan Fletcher provided viva voce testimony about a patient who had been referred to 

ReBalance in Victoria who was discovered to have a tumour in her leg: she had a CAT scan the 

next day and underwent emergency surgery in Vancouver two days later.798 

664. Dr. McCracken provided a similar example of a young woman who presented with signs of 

potential undiagnosed colon cancer, and was able to obtain a colonoscopy within two days.799 

665. This evidence is directly responsive to the plaintiffs’ assertion that they have established 

“harm” as a result of the fact that there are data showing that some people who have waited for 

scheduled surgery beyond a benchmark wait time. As noted above in Section 3.2.6.1, physicians 

are responsible for ensuring that patients are prioritized appropriately, and to the extent that they 

are doing so, any patients with urgent conditions will likely have received treatment promptly. 

3.2.9 The Government Has Been Making Efforts to Improve Wait Times 

666. The plaintiffs acknowledge that the Province has made significant efforts to improve the 

operation of the public health care system, and specifically to address wait times for scheduled 

surgeries, particularly over the past 10 years.800 

667. The Canadian Institute for Health Information noted in 2012 the efforts that have been 

made by governments across Canada since the early 2000s to deal with surgical wait times:801 

Since it was recognized as a priority area in 2004, wait times has been at the forefront of 
health care planning. Significant investments have been made to increase resources and 

                                                 
795 Exhibit 541, Affidavit #1 of Larry Cross, sworn 6 August 2013. [DBE, Tab 172]  
796 Exhibit 544, Affidavit #1 of Kyle Doyle, sworn 1 August 2013. [DBE, Tab 173]  
797 Exhibit 547, Affidavit #1 of Myrna Allison, sworn 28 February 2007. [DBE, Tab 174]  
798 Transcript Day 30 (1 November 2016), Evidence of Stefan Fletcher, p. 30 line 47 – p. 31 line 13. [DBT, Tab 
24] 
799 Transcript Day 161 (5 June 2019), Evidence of Dr. McCracken, p. 59 lines 12-.23. [DBT, Tab 99] 
800 PFA, paras. 95, 390, 409, 613, 854,  
801 Exhibit 433E, PSCBD, Volume 5, Canadian Institute for Health Information, Health Care in Canada, 2012: A 
Focus on Wait Times (Ottawa: September 2012) p. 4083 at p. 4097. [Prima Facie Truth] [DBE, Tab 130]  
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improve knowledge—all with the ultimate goal of reducing waits experienced by patients for 
health care services. Progress has been made in the five priority areas identified in 2004, but 
much work remains to be done, both here and in other sectors of the health care system. 

668. The MOH’s efforts were acknowledged by John McGurran, one of the plaintiffs’ expert 

witnesses.802 In fact, in 2011 Mr. McGurran described British Columbia as “setting the pace for 

effective reform in the area of waitlists”.803 

669. Some of the specific efforts referred to in the evidence include: (a) Funding for elective 

out-of-province and out-of-country care;804 (b) Providing a travel assistance program to alleviate 

some transportation costs;805 (c) Funding the General Practice Services Committee;806 (d) 

Establishing Telehealth services;807 (e) The 2004 10-Year Plan to Strengthen Health Care, jointly 

with the federal government and the other provinces and territories;808 (f) Establishing the Centre 

for Surgical Innovation;809 (g) Establishing a patient wait time guarantee for radiation therapy;810 

(h) Setting up the Surgical Wait Times website and the Surgical Patient Registry (“SPR”);811 (i) 

Establishing the BC Patient Safety and Quality Council;812 (j) Launching the Divisions of Family 

Practice;813 (k) Establishing the Provincial Musculoskeletal Advisory Group;814 (l) Launching the 

eHealth program;815 (m) Establishing the Provincial Surgical Wait List Management Policy;816 

(n) Launching the 2010 Innovation and Change Agenda;817 (o) Establishing the Provincial 

Surgical Advisory Council and the Patient Prioritization Initiative;818 (p) Supporting Health 

Authority initiatives to contract with private surgical facilities;819 (q) Utilizing patient-focused 

                                                 
802 Exhibit 37, Expert Report of John McGurran, p. 24. [DBE, Tab 18]  
803 Exhibit 39, email from John McGurran to Munjeet Bhalla (11 February 2011) [DBE, Tab 19]; Transcript Day 
21 (12 October 2016), Evidence of John McGurran, p. 44 line 47 – p. 45 line 22. [DBT, Tab 15] 
804 Exhibit 2A, MOH PFF, pp. 98-101, paras. 235-246 [DBE, Tab 2].  
805 Exhibit 2A, MOH PFF, pp. 122-123, paras. 277-281 [DBE, Tab 2].  
806 Exhibit 2A, MOH PFF, p. 127, paras. 295-297 [DBE, Tab 2].  
807 Exhibit 2A, MOH PFF, pp. 127-128, paras. 298-300 [DBE, Tab 2]. 
808 Exhibit 2A, MOH PFF, pp. 128-131, paras. 301-308 [DBE, Tab 2]. 
809 Exhibit 2A, MOH PFF, p. 131, paras. 309-311 [DBE, Tab 2]. 
810 Exhibit 2A, MOH PFF, pp. 134-135, paras. 317-321 [DBE, Tab 2]. 
811 Exhibit 2A, MOH PFF, pp. 135-139, paras. 322-338 [DBE, Tab 2]; Transcript Day 173 (11 July 2019), 
Evidence of Dr. Hamilton, p. 24 line 39 – p. 26 line 35 [DBT, Tab 109]. 
812 Exhibit 2A, MOH PFF, pp. 139-146, paras. 339-346 [DBE, Tab 2]. 
813 Exhibit 2A, MOH PFF, pp. 141-143, paras. 347-351[DBE, Tab 2]. 
814 Exhibit 2A, MOH PFF, p. 144, paras. 352-353 [DBE, Tab 2]. 
815 Exhibit 2A, MOH PFF, p. 144, paras. 354-355 [DBE, Tab 2]. 
816 Exhibit 2A, MOH PFF, pp. 144-145, paras. 356-359 [DBE, Tab 2]. 
817 Exhibit 2A, MOH PFF, pp. 145-146, paras. 360-361 [DBE, Tab 2]. 
818 Exhibit 2A, MOH PFF, pp. 146-148, paras. 362-368 [DBE, Tab 2].; Transcript Day 173 (11 July 2019), 
Evidence of Dr. Hamilton, p. 16 line 40 – p. 17 line 43; p. 18 line 43 – p. 28 line 13 [DBT, Tab 109]. 
819 Exhibit 2A, MOH PFF, p. 148, paras. 369-371 [DBE, Tab 2]. 
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funding of Health Authorities;820 (r) Introducing Patient Reported Outcome Measures;821 (s) 

Establishing the Perioperative Performance Improvement Program;822 (t) Establishing the 

Provincial Wait One Working Group;823 (u) Utilizing Pay for Performance funding of Health 

Authorities;824 (v) Establishing the Health Services Purchasing Organization;825 (w) Establishing 

the Provincial Surgery Executive Committee;826 (x) Creating the Health Technology Review;827 

(y) Launching the Colonoscopy Services Sustainability Project;828 (z) Providing additional 

funding to decrease “backlog” surgeries;829 (aa) Establishing the Waitlist Management Working 

Group;830 (bb) Funding the Specialist Services Committee Quality and Innovation Initiative;831 

(cc) Funding the Shared Care Committee;832 (dd) Funding the $100 million Innovation Fund;833 

and (ee) Establishing the Advanced Imaging Strategy.834 

670. A number of the physician witnesses acknowledged the salutary effects of specific MOH 

initiatives. Dr. Weckworth, for example, testified that the RACE line (an initiative of the Shared 

Care Committee) has improved access to specialists,835 and Dr. McCracken identified the RACE 

line and a number of other initiatives as examples of what she described as “excellent tools” 

available to British Columbia’s family physicians.836 

671. Stefan Fletcher acknowledged that ReBalanceMD had received almost a million dollars in 

funding from the Specialist Services Committee for various different projects.837 

672. Dr. Penner described the Centre for Surgical Innovation as “a very high volume, high 

                                                 
820 Exhibit 2A, MOH PFF, pp. 89-90, paras. 202-204; p. 149, para. 372 [DBE, Tab 2]. 
821 Exhibit 2A, MOH PFF, p. 149, para. 374 [DBE, Tab 2]. 
822 Exhibit 2A, MOH PFF, p. 150, para. 375 [DBE, Tab 2]. 
823 Exhibit 2A, MOH PFF, p. 150, paras. 376-378 [DBE, Tab 2]. 
824 Exhibit 2A, MOH PFF, pp. 90-91, paras. 205-207; pp. 153-154, paras. 388-391 [DBE, Tab 2]. 
825 Transcript Day 113 (5 September 2018), Evidence of Dr. Vertesi, p. 52 line 4 – p. 53 line 36; p. 54 line 15 – p. 
56 line 40 [DBT, Tab 69]. 
826 Exhibit 2A, MOH PFF, pp. 154-158, paras. 392-400 [DBE, Tab 2]. 
827 Exhibit 2A, MOH PFF, p. 173, paras. 409-410 [DBE, Tab 2]. 
828 Exhibit 2A, MOH PFF, pp. 173-174, paras. 411-414 [DBE, Tab 2]. 
829 Exhibit 2A, MOH PFF, p. 174, paras. 415-416 [DBE, Tab 2]. 
830 Exhibit 2A, MOH PFF, p. 175, para. 418 [DBE, Tab 2]. 
831 Exhibit 2A, MOH PFF, pp. 175-178, paras. 419-422 [DBE, Tab 2]. 
832 Exhibit 2A, MOH PFF, pp. 132-134, paras. 315-316 [DBE, Tab 2]. 
833 Transcript Day 113 (5 September 2018), Evidence of Dr. Vertesi, p. 48 line 40 – p. 50 line 25 [DBT, Tab 69]. 
834 Exhibit 2A, MOH PFF, pp. 178-181, paras. 423-430 [DBE, Tab 2]. 
835 Transcript Day 15 (3 October 2016), Evidence of Dr. Weckworth, p. 66 line 43 – p. 67 line 33 [DBT, Tab 9]. 
836 Transcript Day 161 (5 June 2019), Evidence of Dr. McCracken, p. 13 line 46 – p. 18 line 10; p. 22 lines 6-39; p. 
24 line 37 – p. 25 line 19 [DBT, Tab 99]. 
837 Transcript Day 30 (1 November 2016), Evidence of Stefan Fletcher, p. 85 line 34 – p. 86 line 5 [DBT, Tab 24]. 
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efficiency joint replacement centre, doing fantastic work, and in no way would I ever want to 

diminish that and in fact that should be held up as an example of what can be done”.838 

3.2.9.1 Policy Framework for Surgical Services 

673. In February of 2014, the MOH issued a report entitled “Setting Priorities for the B.C. 

Health System” (the “Priorities Report”), setting out its strategic and operational priorities for the 

Province’s healthcare system. The Priorities Report was developed with the participation of 

numerous stakeholders including the Health Authorities (and FNHA), the nursing profession, the 

BCMA, health unions, and the BC Patient Safety and Quality Council.839 

674. The Priorities Report identified 8 priorities for the healthcare system, as well as 7 strategic 

enablers.840 

675. In April of 2014, the MOH released a Strategy Implementation Paper describing how it 

intended to deliver on the key goals, priorities, and strategies in the Priorities Report.841 

676. In February of 2015, the MOH released four policy papers intended to guide strategic 

actions to achieve meaningful change in the priority policy areas set out in the Priorities Report. 

The four policy papers identified 107 specific actions:842 

a. Enabling Effective, Quality Population and Patient-Centred Care: A Provincial 

Strategy for Health Human Resources: This report acknowledges that the current 

utilization of hospitals is neither sustainable nor the best delivery system for 

meeting the needs of several key populations. The paper sets out a framework and 

direction for health human resources in British Columbia.843 

b. Primary and Community Care in BC: A Strategic Policy Framework: This report 

identifies the MOH’s aim to focus and reenergize the commitment to realize 

patient centred integrated primary and community care, and outlines the strategy 

for doing so. 844 

                                                 
838 Transcript Day 64 (9 February 2017), Evidence of Dr. Penner, p. 55 lines 29-35 [DBT, Tab 48]. 
839 Exhibit 2A, MOH PFF, p. 158, para. 401 [DBE, Tab 2]. See also Exhibit 12A, CBD, “Setting Priorities for the 
B.C. Health System”, pp. 620-671. [Prima Facie Truth] [DBE, Tab 12]. 
840 Exhibit 2A, MOH PFF, pp. 158-161, paras. 402-404 [DBE, Tab 2]. 
841 Exhibit 2A, MOH PFF, p. 161, para. 405 [DBE, Tab 2]. 
842 Exhibit 2A, MOH PFF, p. 161, para. 406 [DBE, Tab 2]. 
843 Exhibit 2A, MOH PFF, pp. 161-163, para. 406(a) [DBE, Tab 2]. 
844 Exhibit 2A, MOH PFF, p. 163, para. 406(b) [DBE, Tab 2]. 
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c. Rural Health Services in BC: A Policy Framework to Provide a System of Quality 

Care: The report provides the planning and action framework that will be used to 

enable a consistent approach to addressing health services priorities through a 

rural lens.845 

d. Future Directions for Surgical Services in British Columbia (“Future Directions”) 

(co-authored by the MOH and PSEC): This report is the most significant for the 

specific purposes of this litigation, and focused on improving timely access to 

appropriate surgical treatments and procedures built on five elements: 

i. Understanding population and patient surgical health care needs; 

ii. Developing quality and sustainable surgical care delivery models; 

iii. Recruiting and retaining engaged, skilled health care providers; 

iv. Using IT/IM tools and processes as supports to allow innovation and 

effective coordination and delivery of surgical services; and 

v. Using financial models to support the achievement of intended health 

system outcomes.846 

677.  The Priorities Report, the Strategy Implementation Paper, and the Future Directions report 

are the framework within which the MOH is currently working with the Health Authorities and 

the other stakeholders in the health care system to achieve, among many other things, timely 

access to surgical services.847 

678. The Strategy Implementation Paper identifies a need to focus on five “key patient 

populations and service delivery areas that are critical to both quality and sustainability”:848 

a. Improve patient outcomes in the community to reduce the flow of three key 

medical patient populations (complex chronic illness, frail elderly, and moderate 

to severe mentally ill patients) into emergency departments and through to 

medical inpatient beds; 

b. Achieve significant improvement in timely access to appropriate medical 

                                                 
845 Exhibit 2A, MOH PFF, p. 163, para. 406(c) [DBE, Tab 2]. 
846 Exhibit 2A, MOH PFF, pp. 164-168, para. 406(d) [DBE, Tab 2]; Exhibit 2C, MOH PFF, Volume 3, Exhibit 14, 
Future Directions for Surgical Services in British Columbia, [DBE, Tab 4]. 
847 Transcript Day 166 (17 June 2019), Evidence of Marilyn Copes, p. 30 line 29 – p. 31 line 21 [DBT, Tab 103]. 
848 Exhibit 2C, MOH PFF, Volume 3, Exhibit 10, B.C. Health System Strategy Implementation: A Collaborative and 
Focused Approach, pp. 6-8 [DBE, Tab 4]. 
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treatments and procedures; 

c. Achieve significant improvement in timely access to appropriate surgical 

treatments and procedures; 

d. Radically rethink and reposition hospital care; and 

e. Ensure access to an appropriate continuum of residential care. 

679. The Future Directions paper, focused on surgical services, in turn identifies five elements 

on the basis of which timely access to surgical services will be achieved:849 

a. Understanding population and patient surgical health care needs; 

b. Developing quality and sustainable surgical care delivery models; 

c. Recruiting and retaining engaged, skilled health care providers; 

d. Using IT/IM tools and processes as supports to allow innovation and effective 

coordination and delivery of surgical services; and 

e. Using financial models to support the achievement of intended health system 

outcomes. 

680. The Future Directions paper identified steps that needed to be taken at each of three 

different levels: the practice level, the organizational (or health authority) level, and the 

provincial level.850 

681. In April of 2015 a three-year plan to implement the goals of the Future Directions paper 

was approved by the MOH.851 

682. In April of 2016 the MOH updated its strategies, actions, and lead organizations with 

respect to its surgical services goals.852 The Health Authorities were provided with detailed 

outlines of what was expected of them in order to achieve the MOH’s goals.853 

683. The documents provided to the Health Authorities in April of 2016 continue to form the 

basis for action by the MOH and the Health Authorities with respect to improving access for 

                                                 
849 Exhibit 2C, MOH PFF, Volume 3, Exhibit 14, Future Directions for Surgical Services in British Columbia, p. 1 
[DBE, Tab 4] 
850 Transcript Day 166 (17 June 2019), Evidence of Marilyn Copes, p. 41 lines 19-45 [DBT, Tab 103]. 
851 Exhibit 2A, MOH PFF, pp. 169-172 [DBE, Tab 2]; Transcript Day 166 (17 June 2019), Evidence of Marilyn 
Copes, p. 42 lines 24-47 [DBT, Tab 103]. 
852 Exhibit 2A, MOH PFF, p. 168, para. 407 [DBE, Tab 2]. 
853 Exhibit 508, “Strategic Initiatives Health System Change” [DBE, Tab 161]; Transcript Day 166 (17 June 
2019), Evidence of Marilyn Copes, p. 43 line 1 – p. 47 line 12 [DBT, Tab 103]. 
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surgical services.854 

684. In May of 2016, in order to accelerate the implementation of the surgical services strategy, 

Leadership Council recommended implementation of all of the components of the strategy at 

selected early adopter sites across the province, and that was then implemented.855 

685. A new waitlist management policy was distributed to the Health Authorities in November 

of 2016, setting out clear expectations for improvement in wait times.856 The MOH provided 

further policy direction to the Health Authorities in November of 2017, directing further 

reductions in surgical wait times.857 

686. In the context of the annually-refreshed three-year plans, the MOH has provided the Health 

Authorities with shorter-term, more focused plans. The current one-year surgery action plan runs 

from April 2019 to March 2020.858 

687. The MOH’s plans are prepared in consultation with the Health Authorities, and once they 

have been provided to the Health Authorities, the Health Authorities are required to provide 

project charters describing how they will achieve the goals that the MOH has set for them.859 The 

project charters provide significant detail about the steps the Health Authorities are taking to 

improve surgical access.860 

688. The MOH monitors the Health Authorities’ progress on achieving their goals, and works 

with them to address problems that arise in implementation of the plans.861 

689. When the first three-year plan was introduced in 2015, the MOH’s target was to have no 

more than 5 per cent of patients wait longer than 52 weeks for their scheduled surgery. That 

target was later reduced to 40 weeks, and then to 26 weeks. The MOH’s ultimate goal is to have 

no more than 5 per cent of patients waiting for their scheduled surgery for longer than the 

                                                 
854 Transcript Day 166 (17 June 2019), Evidence of Marilyn Copes, p. 46 lines 24-41 [DBT, Tab 103]. 
855 Transcript Day 166 (17 June 2019), Evidence of Marilyn Copes, p. 49 lines 9-35 [DBT, Tab 103]. 
856 Exhibit 510, “Provincial Surgical Waitlist Management Policy” [DBE, Tab 162]; Transcript Day 166 (17 June 
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benchmark wait time indicated by the applicable Priority Codes.862 

3.2.9.2 The Provincial Surgery Executive Committee 

690. The MOH established the PSEC in the summer of 2014. PSEC includes representatives 

from the MOH, Health Authorities, physicians, patients, and various organizations such as the 

BC Patient Safety & Quality Council and Doctors of BC. It reports to the Provincial Standing 

Committee on Health Services, which is chaired by the MOH. It utilizes a patient-centred 

approach to provide advice and recommendations to, and receives strategic direction from, the 

MOH with the goal of improving surgical care in accordance with the dimensions of quality.863 

691. PSEC was intended to be more active and more effective than its predecessor, the 

Provincial Surgical Advisory Council, to “function at a higher level”.864 It was given the 

responsibility of developing a comprehensive surgery strategy for British Columbia, which it did, 

and then identifying priorities and timelines for the implementation of the strategy.865 

692. The diversity of PSEC’s membership is a source of significant strength, enabling PSEC to 

work toward a cohesive strategy that is capable of implementation.866 

693. At a meeting in March of 2019 the members of PSEC identified some of the 

accomplishments that had been realized in the previous year with respect to surgery in the 

province, including:867 (a) Not only were the numbers of surgeries increased, but also the number 

of hours of surgery were increased; (b) Additional surgeries were performed as a result of 

increased efficiency; (c) Wait times were significantly improved, particularly with respect to 

dental surgery; (d) Communication with patients awaiting surgery was improved; (e) The 

Surgical Quality Action Network was reinvigorated; (f) A surgical oncology plan was developed; 

and (g) The AORN perioperative nursing education program was implemented across the 

province. 
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3.2.9.3 Technological Solutions 

694. Stefan Fletcher, the CEO of ReBalanceMD, described the kind of technological innovation 

that would be necessary to enable physicians around the province to improve their patients’ 

experience the way that ReBalanceMD has for patients in Victoria.868 

695. This is precisely the kind of development that Dr. Hamilton described in his testimony: the 

Surgical Waitlist Management Scheduling Solution, which is currently in the process of being 

implemented around the province.869 

696. Dr. Masri described how important this technology is, how long it has been in 

development, and also some of the challenges associated with implementing it. He also 

confirmed that it is something that the MOH and the Health Authorities are definitely working 

on.870 

3.2.9.4 Increased Funding 

697. The MOH has substantially increased funding to the Health Authorities that is targeted to 

improvement of surgical wait times.871  

698. This increase in funding is part of the broader surgical strategy. Dr. Masri testified in the 

spring of 2018 about some of the new initiatives that had recently been announced, and 

confirmed that this was “quite a significant development”.872 

699. In order to address shortages of anesthesiologist services, the MOH has been working 

together with the BCAS, Doctors of BC, and the Health Authorities to establish a new form of 

contractual arrangement that groups of anesthesiologists can enter into with individual hospitals 

in order to simultaneously enhance their income and provide the hospitals with certainty about 

the availability of anesthesiologist services.873 
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869 Transcript Day 173 (11 July 2019), Evidence of Dr. Hamilton, p. 45 line 27 – p. 49 line 46; p. 50 line 28 – p. 60 
line 24 [DBT, Tab 109].  
870 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 30 line 25 – p. 32 line 30, p. 65 lines 33-43 [DBT, 
Tab 56]. 
871 Transcript Day 173 (11 July 2019), Evidence of Dr. Hamilton, p. 38 line 47 – p. 39 line 29 [DBT, Tab 109]. See 
also Transcript Day 126 (3 December 2018), Evidence of Norman Peters, p. 12 lines 27-40 [DBT, Tab 79]. 
872 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 67 lines 15-40, p. 68 line 21 – p. 73 line 15 [DBT, 
Tab 56]. 
873 Exhibit 461, “BCAS President’s Update: Provincial APP Template” (25 October 2018) [DBE, Tab 146]; Exhibit 
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3.2.9.5 Health Authorities Initiatives 

700. There is an abundance of evidence of positive change happening at the level of the

individual Health Authorities and hospitals.

701. Dr. Van Laeken testified in November of 2016 that she was anticipating significant

improvements in the manner in which she was able to deliver surgeries at Lions Gate Hospital.874

702. Dr. Nouri testified that more pediatric dental surgery is being provided at BCCH, and there

are also more qualified pediatric dental surgeons in the community providing care in other

facilities.875

703. Norm Peters testified about additional OR capacity being added throughout Island

Health,876 and about the introduction of an information management system from AnalysisWorks

that has enabled VIHA to greatly improve the efficiency of its ORs.877 He also testified that the

central pooling model in use at ReBalanceMD has been adopted by other groups of surgeons,

with the expectation that it will improve wait times for patients other than those awaiting

orthopedic surgery,878 and that “wait times in the South Island are dropping quite

significantly”.879

704. Dr. Dvorak testified in November of 2016 about wait times at the spine program at

Vancouver General Hospital, but in February of 2019 Brendan Tompkins testified that as a result

of an advanced practice physiotherapist program that was introduced as a pilot project in April of

2016 and fully funded and staffed by July of 2018, wait times for the vast majority of the

program’s patients had been dramatically reduced.880

705. Janine Johns testified that significant financial investment in recent years has enabled the

462, Letter from HEABC to Doctors of BC (26 March 2019) [DBE, Tab 147]; Exhibit 558, HEABC, “Anesthesia 
Contract” [DBE, Tab 181]; Transcript Day 173 (11 July 2019), Evidence of Dr. Hamilton, p. 40 line 45- p. 43 line 
37, p. 66 line 4 – p. 69 line 19 [DBT, Tab 109]. 
874 Transcript Day 40 (28 November 2016), Evidence of Dr. Van Laeken, p. 86 lines 9-31 [DBT, Tab 33]. 
875 Transcript Day 66 (14 February 2017), Evidence of Dr. Nouri, p. 38 line 45 – p. 39 line 40 [DBT, Tab 49]. 
876 Transcript Day 126 (3 December 2018), Evidence of Norman Peters, p. 12 line 41 – p. 13 line 27 [DBT, Tab 
79]. 
877 Transcript Day 126 (3 December 2018), Evidence of Norman Peters, p. 22 line 46 – p. 24 line 46 [DBT, Tab 
79]. 
878 Transcript Day 126 (3 December 2018), Evidence of Norman Peters, p. 27 lines 10-23 [DBT, Tab 79]. 
879 Transcript Day 126 (3 December 2018), Evidence of Norman Peters, p. 49 lines 5-11 [DBT, Tab 79]. 
880 Transcript Day 129 (6 February 2019), Evidence of Brendan Tompkins, p. 19 line 5 – p. 21 line 16; p. 34 line 13 
– p. 35 line 47; p. 39 lines 27-35 [DBT, Tab 80].
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IHA to implement a number of initiatives to improve timely access to surgery.881  

706. Laurie Leith testified that the FHA has introduced a central intake model for hip and knee 

surgeries at Burnaby General Hospital, and that this has had huge success in reducing wait times, 

particularly Wait One times. She also testified that similar models are being established at other 

locations in the FHA.882 

707. Susan Wannamaker testified that in October of 2017 BCCH and BCWH moved into a new, 

much larger facility, the Teck Acute Care Centre, with more and larger ORs. OR time at BCCH 

had increased as a result, and was expected to increase further as a result of the MOH’s surgical 

services strategy and targeted funding.883 She also testified about a co-operative effort amongst 

PHSA, VCHA, and PHC to move low acuity gynecology surgery out of hospital ORs and into 

procedure rooms at BCWH, freeing up 175 OR days annually in the tertiary hospitals.884 

708. Dr. Hamilton testified about the importance of the AnalysisWorks Lighthouse program in 

enabling the Health Authorities to maximize the efficiency of their ORs.885 All of the Health 

Authorities have contracted with AnalysisWorks and are using the Lighthouse system.886 

709. The joint MOH/BCMA committees set up pursuant to the PMA are funding projects 

intended to assist with improving access, including the introduction of pooled referrals.887 

3.2.9.6 Conclusion 

710. It simply cannot be said, as Deschamps J. did in Chaoulli with respect to the situation in 

Québec twenty years ago, that “the government has failed to act”.888 The Province has been 

taking significant and active steps for more than fifteen years to address the issue of wait times 

for scheduled surgeries. The fact is that the problem is multi-faceted, complex, and difficult to 

                                                 
881 Transcript Day 132 (12 February 2019), Evidence of Janine Johns, p. 7 lines 14-22; p. 9 line 6 – p. 13 line 39; p. 
20 line 46 – p. 25 line 37 [DBT, Tab 81]. 
882 Transcript Day 133 (13 February 2019), Evidence of Laurie Leith, p. 31 line 36 – p. 32 line 29; p. 33 line 14 – p. 
35 line 3; p. 36 line 9 – p. 40 line 19 [DBT, Tab 82]; Exhibit 411 [DBE, Tab 123]. 
883 Transcript Day 139 (8 March 2019), Evidence of Susan Wannamaker, p. 4 line 15 – p. 5 line 15; p. 27 lines 17-
23 [DBT, Tab 84]. 
884 Transcript Day 139 (8 March 2019), Evidence of Susan Wannamaker, p. 18 lines 11-42 [DBT, Tab 84]. 
885 Transcript Day 173 (11 July 2019), Evidence of Dr. Hamilton, p. 43 line 29 – p. 45 line 12 [DBT, Tab 109]. 
886 Transcript Day 167 (18 June 2019), Evidence of Marilyn Copes, p. 6 lines 4-26 [DBT, Tab 104]. 
887 Exhibit 522, “Joint Collaborative Committees Strategic and Work Plan Submissions to Physician Services 
Committee, March 28, 2019” [DBE, Tab 168]; Transcript Day 167 (18 June 2019), Evidence of Marilyn Copes, p. 
12 line 11 – p. 13 line 41 [DBT, Tab 104]. 
888 Chaoulli SCC, at para. 97. 
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deal with conclusively and it would only be made more difficult if the plaintiffs were successful 

in striking down the Impugned Provisions. 

3.2.10 Challenges of Effecting Positive Change 

711. The fact that improvement in the system has not happened consistently, or overnight, is

explicable in part by the fact that bringing substantial change to any healthcare system is

intensely complex and challenging. The 2014 Strategy Implementation Paper described it this

way:889

Implementing significant change to health systems has been elusive in most 
jurisdictions. Challenges to making changes to health care are numerous often divergent as well 
as entrenched viewpoints and established ways of doing business overwhelm efforts to make 
significant transformational shifts. Attempts at change are frequently relegated to pilot projects 
that are too small, too vague, too undermanaged or too slow in implementation to be effective 
as a system-wide approach to health care delivery innovation. The Canadian health care system 
has been described as a system plagued by pilot projects. 

The critical strategic issue is to be specific in the scope of these challenges and 
thoughtful about how to effectively realize system-wide improvement. Accordingly, the 
Ministry is adopting the structured and disciplined approach outlined in this paper to implement 
and execute the strategic and operational plan. 

712. Dr. Younger described the kind of cooperative efforts that have to be made in order to

address surgical wait times, in the course of his description of the functioning of the newly-

established Footbridge Clinic.890

713. Marilyn Copes likewise described some of the “many, many” parties who need to work

together effectively to bring about positive change with respect to scheduled surgeries.891

714. Dr. Hamilton described the Province’s surgical services strategy as “an interdependent

group of projects” and “an ecosystem”.892

715. In the context of recent enhancements to the surgical efficiency at the PHSA, the following

key stakeholders were identified, all of whom had to work collaboratively to make the needed

changes:893 Patients and families; BC Ministry of Health; PHSA Senior Executive Team; BCCH,

889 Exhibit 2C, MOH PFF, Volume 3, Exhibit 10, “B.C. Health System Strategy Implementation”, p. 9 [DBE, Tab 
4]. 
890 Transcript Day 107 (5 July 2018), Evidence of Dr. Younger, p. 46 line 38– p. 47 line 7 [DBT, Tab 66]. 
891 Transcript Day 166 (17 June 2019), Evidence of Marilyn Copes, p. 23 line 36 – p. 24 line 8 [DBT, Tab 103] 
892 Transcript Day 173 (11 July 2019), Evidence of Dr. Hamilton, p. 39 line 42 – p. 40 line 3 [DBT, Tab 109]. 
893 Exhibit 415, “Surgical Services Project Charter: PHSA Surgical Efficiency Enhancement Project” [DBE, Tab 
124], pp. 11-13; Transcript Day 139 (8 March 2019), Evidence of Susan Wannamaker, p. 9 line 43 – p. 10 line 20 
[DBT, Tab 84]. 
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BCWH, BCCA Executive Leads; BCCH, BCWH, BCCA Surgeons and Anesthetists; Surgical 

and Anesthesia Leadership; Surgical Program Operational Leadership; Surgical Suites Staff 

Nurses and Allied Health; Regional Gynecology Executive Committee; UBC Department of 

Medicine; BC Women’s Hospital Strategic Transformation and Improvement; BC Children’s 

Strategic Program Development; Medical Device Reprocessing Department, BCCA; Intercampus 

Operations; Doctors of BC; BC Nurses Union; Allied Health Unions; Surgical Patient Registry; 

PHSA Patient Care and Quality Office; PHSA Patient Experience; BC Patient Care Quality 

Network; several PHSA Support Departments; and several Lower Mainland Consolidated 

Departments. 

716. Ms. VanAmburg vividly described, in the context of a discussion about health care 

guarantees, how well-intended changes to health care systems can have unexpected negative 

consequences.894 

717. Dr. Penner testified that reducing wait times is complex and challenging,895 as did Dr. 

Masri.896 

718. In 2010 the Physician Compensation Model Expert Panel commented on some of the 

challenges associated with developing appropriate compensation models for physicians that 

speak to some of the broader challenges in the healthcare system:897 

Payment systems function within the environmental constraints of a “complex adaptive system” 
in which relationships between payer and payee are “coloured by context” and not always fully 
predictable. The broader components of the funding system can interact in unexpected ways, 
particularly under conditions of significant stress on the system or motivation to change 
performance, behaviour or outcome. For example, performance pay intended to drive more 
volume in the acute care sector will have implications for physician compensation and perhaps 
inter-provincial comparability. Participants in the system learn and adapt quickly and 
constantly; under these circumstances, compensation comparisons will tend to date very 
quickly. 

3.2.10.1 Physician Autonomy 

719. One of the central challenges faced by healthcare administrators, alluded to earlier, is the 

autonomy of physicians, which has always been a feature of the Canadian Medicare system.898 

                                                 
894 Transcript Day 148 (1 May 2019), Evidence of Lindy VanAmburg, p. 73 line 27 – p. 75 line 14 [DBT, Tab 88]. 
895 Transcript Day 64 (9 February 2017), Evidence of Dr. Penner, p. 72 lines 32-42 [DBT, Tab 48]. 
896 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 71 lines 18-28 [DBT, Tab 56]. 
897 Exhibit 458A, Affidavit #6 of Dr. Orfaly, made 30 January 2018, Volume 1, Exhibit 32, p. 414 [DBE, Tab 143]. 
898 Transcript Day 11 (20 September 2016), Evidence of Prof. Bliss, p. 28 lines 3-6 [DBT, Tab 5]. 



187 

 

720. Most physicians in British Columbia are semi-independent professionals who decide for 

themselves where they will practise, set their own hours of practise, determine themselves how 

many patients they will accept and who those patients will be, and determine how best to address 

their patients’ medical needs.899 

721. Mr. McGurran noted that “the number of medical specialists in their communities” is 

“[l]argely out of the control of the [health] authorities”.900 

722. The plaintiffs assert at para. 733 that there is no evidence that physicians have been 

uncooperative with initiatives taken to try to make the public system more efficient. On the 

contrary, Dr. Outerbridge admitted in cross-examination that in 2015, when the IHA proposed to 

offer more OR time to Kamloops orthopedic surgeons at Kelowna General Hospital, he “strongly 

encouraged” his colleagues in Kamloops to refuse that additional OR time. He also admitted that 

he was opposed to the idea of pooled referrals for his group of orthopedic surgeons, and that his 

group had flatly rejected the idea of recruiting an arthroplasty surgeon in Kelowna to help bring 

down the waitlist in Kamloops.901 

723. Mr. Fletcher was asked about the success of the ReBalanceMD model, and why other 

orthopedic surgeons weren’t setting up similar multidisciplinary clinics elsewhere. His response 

highlighted part of the reason why physician autonomy can inhibit positive change in the 

healthcare system: “Physicians are good at treating patients. They aren’t necessarily good at, you 

know, innovative approaches to some of the things that need to occur.”902 He also testified that 

younger physicians were much more open to the idea of working in a team environment.903 

724. Dr. Masri confirmed that there are “cultural issues” among doctors that need to be solved, 

that will take time.904 

725. Dr. Dvorak testified that the Combined Neurosurgical and Orthopedic Spine Program at 

Vancouver General Hospital was established to create a collaborative, patient-focused practice, in 

contrast to the pre-existing situation, which he described as “effecting a cultural change in the 

                                                 
899 Exhibit 2A, MOH PFF, p. 104, para. 249 [DBE, Tab 2]. 
900 Exhibit 37, Expert Report of John McGurran, p. 24 [DBE, Tab 18]. 
901 Transcript Day 106 (4 July 2018), Evidence of Dr. Outerbridge, p. 32, lines 10-47; p. 36 line 19 – p. 38 line 14. 
[DBT, Tab 65]. 
902 Transcript Day 30 (1 November 2016), Evidence of Stefan Fletcher, p. 86 lines 38-47 [DBT, Tab 24]. 
903 Transcript Day 30 (1 November 2016), Evidence of Stefan Fletcher, p. 98 lines 17-27 [DBT, Tab 24]. 
904 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 32 lines 1-31 [DBT, Tab 56]. 



188 

 

practice”:905 

726. There is also evidence that even though British Columbia physicians have been earning 

more and more, over the past 10 years the level of services they are providing in the public 

system has been steadily decreasing. Statistics from the MSP show that between 2008/2009 and 

2017/2018 the amount of money paid to physicians through fee for service payments increased 

steadily from $2.34 million to $3.09 million. During the same period the average number of days 

that physicians billed the MSP dropped from 181 per year to 169 per year, and the average 

patients per physician dropped from 2,259 to 1,875.906 

727. This is consistent with other evidence before the Court suggesting that the hours worked by 

physicians have been declining for decades,907 and that specialist physicians may take up to three 

months a year as vacation.908 This suggests that attempts to induce physicians to provide 

additional services in the public system will either be costly, or ineffective (or both). As the Court 

noted during Professor Kessler’s testimony: “It would be an ambitious thing for a government to 

do is to somehow increase the hours worked of doctors, wouldn’t it?”909 

3.2.10.2 Nursing Shortages 

728. A number of the witnesses described a shortage of OR nurses, at Vancouver General 

Hospital and BCCH in particular, between 2015 and 2018 that is now being addressed. Dr. 

Dvorak, for example, testified in 2016 that 3 or 4 of the ORs at Vancouver General Hospital had 

had to be closed as a result of the nurse shortage.910 Joanne Maclaren testified that the nursing 

shortage had caused the closure of ORs in VCHA and at BCCH.911 

729. A report into nursing issues across the province conducted in 2017 highlighted a number of 

issues that needed to be addressed to ensure the most effective use was being made of the existing 
                                                 
905 Transcript Day 36 (15 November 2016), Evidence of Dr. Dvorak, p. 55 lines 32-45 [DBT, Tab 29]. 
906 Exhibit 565, DSCBD, Volume 1, Ministry of Health, “MSP: Physician Resource Report 2008/2009 2017/2018”, 
p. 317 at p. 325 [Prima Facie Truth] [DBE, Tab 183]. 
907 Exhibit 193, T. Crossley, J. Hurley, & S. Jeon, “Physician Labour Supply in Canada: A Cohort Analysis” (April 
2008) [DBE, Tab 62].  
908 See, e.g., Transcript Day 22 (13 October 2016), Evidence of Dr. Sahjpaul, p. 4, lines 1-4 [DBT, Tab 16]; 
Transcript Day 20 (11 October 2016), Evidence of Dr. Tarazi, p. 55 line 42 – p. 56 line 2; p. 57, lines 5-34 [DBT, 
Tab 14]. 
909 Transcript Day 52 (14 December 2016), Evidence of Prof. Kessler, p. 4 lines 8-10 [DBT, Tab 39]. 
910 Transcript Day 36 (15 November 2016), Evidence of Dr. Dvorak, p. 18 lines 33-42 [DBT, Tab 29]. See also 
Transcript Day 35 (14 November 2016), Evidence of Dr. Wade, p. 69 line 32 – p. 70 line 1 [DBT, Tab 28]; and 
Transcript Day 139 (8 March 2019), Evidence of Susan Wannamaker, p. 15 lines 17-34 [DBT, Tab 84]. 
911 Transcript Day 176 (16 July 2019), Evidence of Joanne Maclaren, p. 12 lines 22-34 [DBT, Tab 112]. 
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nursing resources.912 

730. Dr. Masri also testified about the origins of the nursing shortage and its effects at

Vancouver General Hospital.913 Later in the trial, he confirmed that the shortage was being dealt

with and the hospital was re-opening the ORs that had been affected.914

731. Dr. Hamilton also testified that a severe nursing shortage in 2014 and 2015 had been

resolved as a result of a “huge amount of work” done by the MOH and the Health Authorities.915

3.2.10.3 Anesthesiologist Shortages 

732. Dr. Masri testified that before VCHA had a nursing shortage, there was a shortage of

anesthesiologists.916

733. In common with other physicians, anesthesiologists in British Columbia have been working

fewer days, and treating fewer patients, per physician at the same time that payments under the

fee for service MSP scheme have been increasing.917

734. There is evidence that some British Columbia anesthesiologists have been travelling to

other provinces to provide services there because of a perception that they can make more money

there.918

735. There is also some evidence that “the volume of procedures undertaken by … private

[surgical clinics] has a substantial bearing on the availability of anesthesiology services in public

hospitals.”919

736. A number of witnesses testified about shortages of anesthesiologists. Dr. Costa testified

about shortages at UNHBC,920 and Dr. Hamilton testified that a widespread shortage of

anesthesiologists became apparent once the Province increased the amount of base funding to the

912 Exhibit 566, “Nursing Policy Secretariat: Priority Recommendations’, p. 11 [DBE, Tab 184]; see also 
Transcript Day 176 (16 July 2019), Evidence of Joanne Maclaren, p. 6 line 15 – p. 7 line 23 [DBT, Tab 112]. 
913 Transcript Day 42 (30 November 2016), Evidence of Dr. Masri, p. 98 line 1 – p. 105 line 47 [DBT, Tab 35]. 
914 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 39 line 3 – p. 43 line 47 [DBT, Tab 56]. 
915 Transcript Day 173 (11 July 2019), Evidence of Dr. Hamilton, p. 40 lines 36-44 [DBT, Tab 103]. See also 
Exhibit 567, “Fact Sheet: Specialty Nursing” [DBE, Tab 185]. 
916 Transcript Day 42 (30 November 2016), Evidence of Dr. Masri, p. 96 lines 14-22 [DBT, Tab 35]. 
917 Exhibit 565, DSCBD, Volume 1, Ministry of Health, “MSP: Physician Resource Report 2008/2009 2017/2018”, 
p. 317 at p. 343 [Prima Facie Truth] [DBE, Tab 183].
918 Transcript Day 173 (11 July 2019), Evidence of Dr. Hamilton, p. 41 lines 19-31 [DBT, Tab 109].
919 Exhibit 458B, Affidavit #6 of Dr. Orfaly, made 30 January 2018, Volume 2, Exhibit 36, “Information Briefing 
Note: Provision of Anesthesia Services in British Columbia (BC) Hospitals” (30 November 2004) p. 528 at p. 536.
[DBE, Tab 144].
920 Exhibit 318, Affidavit #1 of Dr. Costa, made 15 February 2018, p. 10, para. 71 [DBE, Tab 89].
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Health Authorities to address surgical wait times.921 Norm Peters testified that, unlike other 

surgical specialties, it has been difficult to recruit anesthesiologists at VIHA,922 and Janine Johns 

testified that the IHA does not have the anesthesiologist resources necessary to use its existing 

OR capacity.923 Dr. Orfaly testified that recruiting new anesthesiologists “has been quite 

challenging for a long time”924 

737. There is also some evidence that in certain situations “recruitment of new

anesthesiologists is constrained by the existing group of anesthesiologists in a community

limiting recruitment of new physicians due to concerns related to income dilution.”925

738. A shortage of anesthesiologists affects the ability of a hospital to provide surgeries, as

well as many other services.926

3.2.10.4 External Challenges 

739. In addition to these sorts of internal challenges, the healthcare system is constantly having

to deal with unexpected external challenges. For example, a report in 2018 noted that the public

health emergency declared by the provincial health officer in April of 2016 as a result of the

significant increase in opiod overdose deaths had had a significant impact on the health

workforce across the province.927

740. Different challenges are faced by health care administrators in different parts of the

province. For example, the Northern Health Authority faces significant recruiting challenges

simply for geographic reasons.928

3.2.10.5 Expanding Demand 

741. The health care system is also dealing with increasing demand, which is contributed to by a

variety of factors, including technological advances, changes in patient expectations, population

921 Transcript Day 173 (11 July 2019), Evidence of Dr. Hamilton, p. 40 lines 4-35 [DBT, Tab 109]. 
922 Transcript Day 126 (3 December 2018), Evidence of Norman Peters, p. 43 lines 28-34 [DBT, Tab 79]. 
923 Transcript Day 132 (12 February 2019), Evidence of Janine Johns, p. 14 line 41 – p. 16 line 2; p. 37 lines 8-15. 
924 Transcript Day 149 (6 May 2019), Evidence of Dr. Orfaly, p. 23 lines 22-25 [DBT, Tab 89]. 
925 Exhibit 459, Affidavit #9 of Dr. Orfaly, made 4 April 2019, Exhibit 12, p. 170 [DBE, Tab 145]. 
926 Transcript Day 149 (6 May 2019), Evidence of Dr. Orfaly, p. 32 lines 21-40 [DBT, Tab 89]. 
927 Exhibit 565, DSCBD, “British Columbia Provincial Health Workforce Strategy 2018/2019 2020/2021”, p. 254 at 
p. 270 [Prima Facie Truth] [DBE, Tab 183].
928 Exhibit 571, Office of the Auditor General of British Columbia, “An Independent Audit of the Recruitment and 
Retention of Rural and Remote Nurses in Northern B.C.” (February 2018), p. 7 [DBE, Tab 187].
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growth, the aging of the population, and increasing obesity rates.929 

742. Dr. Day identified some of the reasons for increases in demand for orthopedic surgery in 

particular as being sub-specialization and improved techniques, leading to more patients wanting 

the surgeries.930 Dr. Wing also stated that “with the advancement of foot and ankle surgery, 

perhaps very severe conditions that would have been thought to be unmanageable are now 

technically possible to manage”.931 Dr. Masri also testified regarding the existing and potential 

demand for orthopedic surgery in particular.932 

743. Susan Wannamaker confirmed that “there is a mix of innovation that drives additional 

work”.933 Professor McGuire testified:934 

There’s always pent-up demand. There’s always less severe cases that surgeons might 
operate on. So it’s demand shifts. And that’s the difficulty with trading off waiting times 
and capacity because you’re always going to get these shifts in demand. 

3.2.11 Every Health Care System Struggles with Wait Times 

744. Compelling evidence as to the reasonableness of the operation of British Columbia’s public 

health care system comes from international comparisons. The first point that such comparisons 

reveal is that most publicly-funded health care systems experience wait times, and that wait times 

are a significant political issue in all such countries. The British Columbia Legislature’s Select 

Standing Committee on Health noted in 2002:935 

As a European Observatory study of eight health care systems in the world noted, no one 
country has yet found the perfect system: all are struggling with ensuring equity of access, 
improving health outcomes, providing sustainable financing, improving efficiency and reducing 
barriers to health and social care. 

745. The Kirby Commission made a similar observation at about the same time:936 

The problem of waiting lists is not unique to Canada. In the course of its international 
comparative study, the Committee learned that many countries including Australia, Sweden and 
the United Kingdom experience waiting line problems, and that in several countries people wait 

                                                 
929 Transcript Day 42 (30 November 2016), Evidence of Dr. Masri, p. 66 line 46 – p. 68 line 6 [DBT, Tab 35]. 
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931 Transcript Day 115 (14 September 2018), Evidence of Dr. Wing, p. 16 lines 18-22 [DBT, Tab 72]. 
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somewhat longer than they do in Canada. 

746. Dr. Cyril Frank testified in his expert report that wait lists occur in every health care 

system, and for virtually every service in health care: “all countries and all health systems keep, 

manage and report ‘lists’”.937 Dr. Bohm concurred with Dr. Frank’s statement.938 Dr. Hollinshead 

also agreed with Dr. Frank that “waitlists exist in every system,”939 and Professor Kessler agreed 

with the Court’s suggestion that “some sort of gatekeeping function … is required in any 

system.”940 

747. Dr. McMurtry confirmed in his testimony that: “Wait times are also a normal part of any 

health care system. No waiting would mean that the system is inefficient.”941 

748. The report by Professor Bliss, tendered by the plaintiffs, stated: “Every affluent country 

wrestles with healthcare issues near the top of its public policy agenda.”942 

749. Professor Marchildon confirmed in cross-examination that all countries with tax-based 

public health care systems are struggling to deal with wait times.943 

750. Professor Hurley, in responding to Professor McGuire’s report, stated:944 

The report’s claim that, “Duplicate PHI adds capacity to the health care system, relieving any 
excess demand pressure on the publicly funded system of health care delivery [emphasis mine] 
(p. 4)” is demonstrably false. All of the countries with duplicate PHI the report identifies—
Australia, New Zealand, Portugal, Spain, Ireland, and the UK—have continuously experienced 
considerable excess demand within their public systems while allowing—and in some cases 
even subsidizing—duplicate PHI. 

751. As discussed in more detail in Section 3.7.3, the expert evidence at trial established that the 

United Kingdom, Ireland, New Zealand, and Australia have all struggled with wait times, 

notwithstanding the existence in each of those countries of a parallel private system. 

752. Dr. Guyatt made a highly pertinent observation during his cross-examination:945 

I think all health care systems have problems. They will always have problems. Health care 
systems are resource constrained. It is wonderful that medicine keeps coming up with new 
treatments and new surgical procedures, new investigations that actually make health care 
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better, but they’re all they tend to be very expensive. So you have tensions constant tensions in 
every health care system in the world, and [those] problems will never be solved. They will be 
addressed hopefully optimally, we will work to giving optimal care but the problems will never 
be solved. 

753. In circumstances where wait times and waitlists are problematic internationally, and not 

merely in British Columbia or in Canada, it cannot be that the mere existence of wait lists renders 

the British Columbia health care system constitutionally vulnerable. 

3.2.11.1 “Rationing” of Health Care 

754. The plaintiffs argue that the British Columbia public health care system “rations” care as 

though that somehow, in and of itself, establishes a breach of s. 7.946 The fact of the matter is that 

every health care system “rations” health care in one way or another.947 

755. Professor Kluge testified with respect to this inescapable fact in his expert report.948 

756. Professor Kessler agreed wholeheartedly that every healthcare system has resource 

constraints and has to use some kind of gatekeeping method, whether public or private.949 Dr. 

Masri likewise agreed that health care is always rationed, and in some places (but not British 

Columbia) it is rationed on the basis of ability to pay: “If you can’t pay for it, you’re not going to 

get it.”950 

757. The evidence of Dr. Hendry provided some concrete examples of the kind of rationing 

that occurs in the United States, where the private provision of health care predominates – 

including her experience counselling a patient who had to choose between emergency care that 

he could not possibly afford and risking immediate death.951 

758. Professor Marchildon also identified in his viva voce testimony the various ways that all 

healthcare systems ration resources.952 Dr. Guyatt’s report noted this fact as well:953 

                                                 
946 See, e.g., PFA paras. 891, 2017, 2029, 2031, 2392, 2420, 2461, 2463, 2473, 2476, 2492, 2567, 2582, 2630, 2927, 
2592, and 3033. 
947 K. Syrett, Law, Legitimacy and the Rationing of Health Care (Cambridge: Cambridge University Press, 2007) at 
pp. 26-27. See also Exhibit 17A, CBD, Volume 1, J. Hurst & L. Siciliani, Tackling Excessive Waiting Times for 
Elective Surgery: A Comparison of Policies in Twelve OECD Countries, OECD Health Working Papers No. 6 (7 
July 2003: OECD) p. 4025 at p. 4038 [Prima Facie Truth] [DBE, Tab 13]. 
948 Exhibit 463, Expert Report of Prof. Kluge, Ex. “C”, p. 17 [DBE, Tab 148].  
949 Transcript Day 52 (14 December 2016), Evidence of Prof. Kessler, p. 87 line 37 – p. 88 line 9 [DBT, Tab 39]. 
950 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 89 lines 8-33 [DBT, Tab 56]. 
951 Exhibit 485, Affidavit #1 of Dr. Hendry, made 14 April 2014, paras. 6, 10, 14, 18, and 20 [DBE, Tab 154]. 
952 Transcript Day 158 (27 May 2019), Evidence of Prof. Marchildon, p. 26 line 37 – p. 27 line 13 [DBT, Tab 96] 
953 Exhibit 577A, Expert Report of Dr. Guyatt, p. 17 [DBE, Tab 193]. 
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Whenever there are resource constraints, prioritization is required, and indeed is ubiquitous and 
even in the richest societies, health care is substantially resource constrained. Thus, 
prioritization is a prominent part of any health care delivery setting. 

759. The plaintiffs suggest that “rationing” is necessarily the cause of the wait times experienced 

by patients. The evidence, however, demonstrates that it is not that simple. Ms. VanAmburg, for 

example, testified that simply increasing funding does not reduce wait times in a sustainable way 

John McGurran’s evidence was the same effect.954 

3.2.12 Options for Patients and Family Physicians 

760.  British Columbia patients who experience unreasonable pain or suffering while awaiting 

treatment by their chosen physician have several options available to them, including: 

a. they can opt to be treated by a different physician who is able to see them more 

quickly; 

b. their GP can identify an appropriate specialist elsewhere in British Columbia, 

elsewhere in Canada, or outside of Canada, who is able to treat them more 

quickly; or 

c. a specialist can ensure they receive appropriate care in a reasonable time by 

elevating their priority on the waitlist if their condition worsens. 

761. The evidence in support of each will be addressed in turn. 

762. First, however, it must be noted that Dr. Smit’s evidence was that he offers his patients the 

option of being referred to another surgeon, being referred to Cambie or False Creek, or having 

their surgery done at his clinic, and most patients choose to wait for care in the public system.955 

3.2.12.1 Seeking Treatment from Different Physician 

763. Patients can opt to be treated by a different physician who is able to see them more quickly. 

This can occur at the outset when a family physician decides to make a referral to a specialist, or 

it can happen when a patient is already on a specialist’s waitlist. 

764. For example, when a specialist with a long waitlist receives a patient referral, it is open to 

that specialist to instead redirect the referral to another specialist whose patients might have 

                                                 
954 Transcript Day 148 (1 May 2019), Evidence of Lindy VanAmburg, p. 76 line 30 – p. 77 line 17 [DBT, Tab 88]; 
Transcript Day 21 (12 October 2016), p. 22, lines 3-21 [DBT, Tab 15]. 
955 Transcript Day 19 (7 October 2016), Evidence of Dr. Smit, p. 54 line 10 – p. 55 line 7 [DBT, Tab 13]. 
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shorter wait times. Dr. Van Laeken gave evidence of utilizing this technique.956 

765. Dr. Younger described a similar practice of directing referring physicians to other 

specialists in the same field at a time when he was no longer accepting referrals due to the length 

of his waitlist. He said he would not be surprised if the alternative specialists that he listed had 

significantly shorter wait times than he did.957 

766. Whether or not a specialist has closed their wait list, it remains open to specialists to advise 

referring physicians of the expected wait times and to provide referring physicians with a list of 

alternates whom might be able to treat the referred patient more quickly. In doing so, the patient 

will have the information necessary to determine whether to opt for a chosen specialists or a 

specialist with shorter wait times. 

767. There is also evidence that a patient’s ability to opt for a specialist with a shorter wait list–

both at the time of and subsequent to the initial referral–is improved in the context of 

collaborative specialist clinics, such as ReBalanceMD and the Foot and Ankle Screening and 

Triage clinic. Dr. Dvorak testified to that effect, for example.958 

768. Mr. Fletcher gave similar evidence in describing the FAAST program in place at 

ReBalanceMD,959 as did Dr. Nacht in describing the central intake model in place at the Foot and 

Ankle Screening and Triage clinic.960 

769. Similarly, Dr. Masri testified that patients referred to the department of orthopedics at UBC 

have the option of choosing between either a preferred surgeon or the next available surgeon.961 

770. Outside of a collaborative practice setting where specialists might be familiar with their 

colleagues’ waitlists, there are tools available to the public and physicians to help determine 

which specialists have the shortest wait times. As of 2010, for example, members of the public 

and physicians have had access to the MOH’s Surgical Wait Times website.962 This website can 

                                                 
956 Transcript Day 40 (28 November 2016), Evidence of Dr. Van Laeken, p. 15 lines 39–47 [DBT, Tab 33]. 
957 Transcript Day 107 (5 July 2018) Evidence of Dr. Younger, p. 22, lines 26-47 and p. 23, lines 1-6 [DBT, Tab 
66]; see also, Exhibit 311, Affidavit #2 of Dr. Younger, Exhibit B, pp. 1-2 [DBE, Tab 87].  
958 Transcript Day 36 (15 November 2016), Evidence of Dr. Dvorak, p. 55 lines 27-45; p. 64 lines 2-10 [DBT, Tab 
29]. 
959 Transcript Day 30 (1 November 2016), Evidence of Stefan Fletcher, p. 14 lines 21-29, p. 27 lines 2-17 [DBT, 
Tab 24]. 
960 Transcript Day 57 (23 January 2017), Evidence of Dr. Nacht, p. 81 lines 17-31 [DBT, Tab 43]. 
961 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 91 lines 6-19 [DBT, Tab 56]. 
962 Exhibit 2A, MOH PFF, p.135, para. 323 [DBE, Tab 2]. 
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be used to search for Wait Two times by procedure, Health Authority, facility, specialist, or a 

combination.963 

771. Another tool available to assist referring physicians in British Columbia is the web-based 

Pathways tool, which lists the reported Wait One times for participating specialists in a broad 

range of specialities964 from referral to the date of the first consultation.965 Dr. McCracken 

described her experience with the Pathways tool as being very valuable.966 

772. Whether a patient would benefit from being referred to a specialist (or another specialist) 

with a shorter wait lists is a conversation that physicians and specialists are expected to have with 

their patients, and as can be seen there are data-driven tools available to aid this decision-making 

process. 

3.2.12.2 Identification of Other Appropriate Specialists 

773. Family physicians also have the option of identifying appropriate physicians elsewhere in 

British Columbia, or elsewhere in Canada, who are able to treat their patients more quickly. 

774. First, if a patient is experiencing a lengthy wait for a consultation or procedure in a given 

location in British Columbia, that patient has the option of seeking treatment elsewhere in British 

Columbia. For example, Dr. Outerbridge gave evidence describing how some orthopedic patients 

in the Thompson Cariboo Shuswap region of British Columbia chose to have their surgeries 

performed in other communities where the wait time for surgery was shorter.967 

775. Second, patients can be referred out-of-province for medical care if the wait time for that 

care is shorter elsewhere. In this regard, the MOH administers and funds an out-of-province 

medical care program through a series of reciprocal funding agreements entered into with each of 

the provinces and territories (except Québec). The Province will fund the cost of out-of-province 

physician and acute care hospital services provided to Beneficiaries so long as the service meets 

certain criteria, including: (a) It is medically required; (b) It is provided by a medical practitioner 

entitled to practice in the province or territory where the service is rendered; and (c) It would be a 

Benefit if performed in British Columbia (unless otherwise stipulated by the terms of the 

                                                 
963 Exhibit 2A, MOH PFF, p. 136, para. 328 [DBE, Tab 2]. 
964 Transcript Day 161 (5 June 2019), Evidence of Dr. McCracken, p. 16 line 38 – p. 17 line 17 [DBT, Tab 99]. 
965 Transcript Day 161 (5 June 2019), Evidence of Dr. McCracken, p. 36 lines 19-22 [DBT, Tab 99].  
966 Transcript Day 161 (5 June 2019), Evidence of Dr. McCracken, p. 17 lines 11-17 [DBT, Tab 99].  
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reciprocal agreement).968 No prior approval is necessary for a Beneficiary to obtain such 

services.969 

776. Similarly, if there is a significant wait time for a particular surgical procedure in the

Province, the MOH may enter into an agreement with an entity in another province or territory to

refer Beneficiaries directly to the entity. For example, between February and September 2013, the

MOH arranged for approximately 28 paediatric cardiac surgical cases to be referred to Montreal

Shriners Hospital.970

777. Third, patients can be referred out-of-country for medical care if the wait time for that

care is shorter elsewhere. In this regard, the Province administers and funds an out-of-country

medical care program. A Beneficiary is entitled to obtain medically necessary services outside

Canada (or in Quebec) through this program, with prior approval from the MSC.971

778. Under the out-of-country program, if a patient is on a waitlist for medical care, and it can

be shown that a delay in the provision of medical care is immediately life-threatening or will

result in medically significant irreversible tissue damage, that patient can be referred outside of

Canada for that medical care, provided it is not available in British Columbia or elsewhere in

Canada.972

779. Whether a patient would benefit from quicker treatment in another city in British

Columbia, or in another province in Canada, or in another country, is something that physicians

and specialists are expected to discuss with their patients.973

780. Moreover, there is also nothing preventing patients from privately paying for and

obtaining consultative, diagnostic, and surgical services outside of British Columbia, wherever it

is lawful to do so, separate and apart from the MOH’s publicly funded out-of-province and out-

968 Exhibit 2A, MOH PFF, p. 98, para. 235 [DBE, Tab 2]. 
969 Exhibit 2A, MOH PFF, p. 98, para. 236 [DBE, Tab 2]. 
970 Exhibit 2A, MOH PFF, p. 100, para. 245 [DBE, Tab 2]. 
971 Exhibit 2A, MOH PFF: Ministry of Health, p. 98, para. 237 [DBE, Tab 2]. Prior approval is not required for out-
of-country emergency medical care. The province provides funding for emergency out-of-country medical and 
dental/oral surgical services when immediate medical treatment is necessary and the need occurs unexpectedly when 
a Beneficiary is travelling for business or pleasure or studying outside of Canada: see, Exhibit 2B, MOH PFF, 
Volume 2, Exhibit 6, Medical Services Commission Out of Province and Out of Country Medical Care Guidelines, 
p. 2 [DBE, Tab 3].
972 Exhibit 2B, MOH PFF, Volume 2, Exhibit 6, Medical Services Commission Out of Province and Out of Country
Medical Care Guidelines, p. 3 [DBE, Tab 3]; Transcript Day 156 (15 May 2019), Evidence of Marj Hallihan, p. 28
line 11 – p. 29 line 11 [DBT, Tab 95].
973 Transcript Day 25 (18 October 2016), Evidence of Munjeet Bhalla, p. 95 line 32 – p. 96 line 7 [DBT, Tab 19].
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of-country medical care programs.974 This is another option available to patients in British 

Columbia who are facing a lengthy wait time and are seeking access to expedited care. 

3.2.12.3 Adjusting Patient Priorities 

781. Another option available to patients whose conditions worsen while waiting for specialist 

care is for their referring physician to advocate for expedited care on their behalf and for 

specialists to provide expedited care by elevating their priority on the waitlist. It is expected that 

referring physicians and specialists will work together to ensure that their patients receive 

appropriate care within medically appropriate time lines. As stated by Dr. Turnbull in his expert 

report: “We also know that a patient’s physician can be his or her most powerful advocate. When 

such advocacy is deployed appropriately and effectively, patients in British Columbia with urgent 

health needs can almost always be assessed and treated in a timely fashion.”975 

782. Whether a patient is being referred to a specialist at first instance, or is already on a 

specialist’s waitlist, referring physicians can advocate on behalf of their patients who require 

urgent care with in order to elevate the patient’s priority on a waitlist. For example, Dr. Hansen 

described how, when Mandy Martens required a CT examination urgently, he delivered a CT 

requisition in person to a radiologist in hopes of expediting that examination, and described this 

behaviour as being a normal part of his practice.976 

783. According to Dr. Hansen, an important function of a physician as patient advocate is the 

ability to speak directly to a specialist and to provide the specialist with contextualized 

information necessary for all involved to provide quality care to patients, including on an 

expedited basis.977 

784. As well, if a waitlisted patient’s physical or psychological condition deteriorates while on a 

waitlist, specialists can reprioritize and elevate that patient’s priority on a waitlist in order to 

expedite treatment. Dr. Dvorak confirmed this in his testimony.978 

785. Similarly, in her evidence, Dr. Van Laeken explained that a waitlisted patient’s worsening 

psychological condition is to be taken into account in determining whether to elevate a patient’s 

                                                 
974 Transcript Day 156 (15 May 2019), Evidence of Marj Hallihan, p. 29 lines 25-29 [DBT, Tab 95]. 
975 Exhibit 548A, Expert Report of Dr. Turnbull, p. 5 [DBE, Tab 175]. 
976 Transcript Day 39 (18 November 2016), Evidence of Dr. Hansen, p. 14 lines 13-25 [DBT, Tab 32]. 
977 Transcript Day 39 (18 November 2016), Evidence of Dr. Hansen, p. 41 line 47 – p. 42 line 22 [DBT, Tab 32]. 
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priority on a waitlist.979 

786. In conclusion, there are various options available to patients if they experience 

unreasonable pain or suffering while awaiting treatment. 

3.2.13 Medical Education 

787. It is important for several reasons that the Court understands some of the complexities and 

costs involved in the training of physicians and other health care professionals. As will be seen, it 

takes a long time and significant public expense to educate and train physicians and nurses in 

British Columbia. As noted by Prof. McGuire, “hopefully the public [will] see the benefit” of this 

public undertaking.980 

3.2.13.1 Physicians 

788. There are normally six stages in the training and licensure of Canadian physicians. The 

first three stages are related to training, while the latter three relate to licensure: 

a. First stage: Completion of at least two years of an undergraduate degree program; 

b. Second stage: Completion of a four-year undergraduate Doctor of Medicine 

degree program; 

c. Third stage: Completion of a two- to five-year postgraduate residency program; 

d. Fourth stage: Certification from an appropriate certifying body, like the College 

of Family Physicians of Canada, the Royal College of Physicians and Surgeons of 

Canada, etc.; 

e. Fifth stage: Licensure to practice independent medicine in Canada (i.e., the 

Licentiate of the Medical Council of Canada); and 

f. Sixth stage: Registration to practice in a particular province (i.e., with the College 

of Physicians and Surgeons of British Columbia).981 

789. None of the stages of training or licensure impose restrictions or requirements regarding 

where a physician may practice in Canada, except for the requirement of appropriate provincial 

registration for each province the physician practices in.982 
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3.2.13.1.1 Doctor of Medicine Degree Program 

790. The only Doctor of Medicine degree program offered in British Columbia is provided by

UBC at four different sites: Island Medical Program, Northern Medical Program, Southern

Medical Program, and Vancouver Fraser Medical Program.983

791. An undergraduate Doctor of Medicine degree at UBC requires four years of education–

composed of two years of basic medical science education and two years of clinical clerkship–

and successful completion of the course requirements.984

792. The Doctor of Medicine degree is a general degree – students are not required to apply for

or commit to a particular specialty until their postgraduate residency program.985

793. Over the past decade, the MOH has increased the training capacity for physicians in British

Columbia. Since 2003, the number of first-year undergraduate medical school spaces has more

than doubled from 128 to 288. As of 2015, 288 students graduate from the Doctor of Medicine

degree program in British Columbia per year.986

794. As of 2016, the start-up cost for each new space in the undergraduate Doctor of Medicine

program was approximately $1 million, and the additional annual operating cost for each new

space was approximately $273,175.987

795. As of 2016, the tuition paid by a student for each year of the undergraduate Doctor of

Medicine program was $17,066, and the total yearly cost ranged from $18,314 to $24,921,

depending on the year of the degree program.988

796. In 2013/14, UBC had 1,146 Doctor of Medicine undergraduate students and 1,169

postgraduate students, as well as 677 full-time faculty members and 6,059 clinical faculty

members.989

3.2.13.1.2  Residency Program 

797. Following completion of the undergraduate Doctor of Medicine degree program, students

983 Exhibit 5, Medical Education PFF, p. 4, para. 6 [DBE, Tab 9]. 
984 Exhibit 5, Medical Education PFF, p. 4, para. 7 [DBE, Tab 9]. 
985 Exhibit 5, Medical Education PFF, p. 4, para. 8 [DBE, Tab 9]. 
986 Exhibit 5, Medical Education PFF, p. 4, para. 9 [DBE, Tab 9]. 
987 Exhibit 5, Medical Education PFF, p. 4, para. 10 [DBE, Tab 9]. 
988 Exhibit 5, Medical Education PFF, p. 4, para. 11 [DBE, Tab 9]. 
989 Exhibit 5, Medical Education PFF, p. 5, para. 13-14 [DBE, Tab 9]. 
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wanting to practise in British Columbia are required to complete a postgraduate medical 

education residency program. The UBC Faculty of Medicine offers residency training in family 

medicine, as well as in 69 specialties and sub-specialties, which typically take between two to 

five years to complete, but can sometimes be longer.990 

798. For example, a residency in family medicine at UBC takes two years to complete. On the

other hand, Dr. Douglas testified that he completed an orthopedic residency program through

UBC, and that it took five years to complete.991

799. Between 2003 and 2016, the number of entry-level postgraduate residency positions in

British Columbia increased from 134 to 346.992 As seen in Dr. Hamilton’s evidence, increasing

the number of residency positions requires a consideration of available funding and whether there

are enough practitioners with time to devote to supervision of new residents.993

800. During their residency, students are employees of hospitals; however, their remuneration

is funded entirely by the MOH. Specifically, the MOH provides all operational funding for the

residency program, including residents’ salaries and benefits, to UBC, which in turn provides the

required funding to the Health Authorities to remunerate residents.994

801. As of 2016, during their residency, residents were entitled to an annual salary of between

approximately $50,000 and $80,000 (depending on the year of residency), and benefits including:

(a) Maternity and parental leave; (b) Double pay on statutory holidays; (c) 20 working days of

annual paid vacation; (d) Medical, extended health and dental, and group life insurance; (e)

Uniform laundering; (f) Parking; and (g) Meal allowance.995

3.2.13.1.3 Government Funding of Physician Education 

802. The cost of educating and training physicians in British Columbia is borne, in part, by the

public through funding by government sources. In 2014/15, the Province provided $579,588,251

in operational funding to UBC. The funding was provided on the condition that, among other

things, the Doctor of Medicine degree program had a minimum target of 1,152 full-time

990 Exhibit 5, Medical Education PFF, p. 5, para. 15 [DBE, Tab 9]. 
991 Transcript Day 29 (31 October 2016), Evidence of Dr. Douglas, p. 7 line 28 – p. 8 line 43 [DBT, Tab 23]. 
992 Exhibit 5, Medical Education PFF, p. 6, para. 18 [DBE, Tab 9]. 
993 Transcript Day 174 (12 July 2019), Evidence of Dr. Hamilton, p. 53 line 21 – p. 54 line 17 [DBT, Tab 
110]. 
994 Exhibit 5, Medical Education PFF, p. 6, para. 17 [DBE, Tab 9]. 
995 Exhibit 5, Medical Education PFF, p. 5, para. 16 [DBE, Tab 9]. 
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equivalent student spaces.996 

803. Between 2003/04 and 2014/15, UBC received $1.041 billion in operational funding for

the postgraduate medical education residency program from government sources: $1.035 billion

from the MOH, and $5.98 million from Health Canada.997

804. In 2014/15, the MOH provided $122.4 million, and Health Canada provided $718,554, to

UBC to support 1,247 full-time equivalent resident positions in the postgraduate medical

education residency program. The resident positions included:

a. 288 entry-level positions for Canadian medical graduates;

b. 50 entry-level positions for international medical graduates; and

c. 30 positions for clinician investigators, family practice enhanced skills, family

practice emergency medicine, and podiatry programs.998

805. In 2015/16, the MOH projected it would provide approximately $127 million to UBC in

funding to support 1,283 full-time equivalent resident positions in the postgraduate medical

education residency program.999

806. Based on these projected amounts, the average cost to the public per full-time equivalent

resident is estimated at approximately $100,000 per year: $200,000 total for a two-year residency

in family medicine, or $500,000 total for a five-year residency in a specialty like general

surgery.1000

807. Between 2007 and 2016, the MOH invested approximately $119.1 million to upgrade and

expand UBC’s clinical academic space, allowing faculty members to conduct undergraduate and

postgraduate classes through a virtual learning setting.1001

3.2.13.2 Nurses 

808. Prior to September 2018, entry into the profession of nursing in British Columbia was

regulated by each of: (a) the College of Licensed Practical Nurses of British Columbia; (b) the

College of Registered Nurses of British Columbia; and (c) the College of Registered Psychiatric

996 Exhibit 5, Medical Education PFF, p. 6, para. 19 [DBE, Tab 9]. 
997 Exhibit 5, Medical Education PFF, p. 6, para. 20 [DBE, Tab 9]. 
998 Exhibit 5, Medical Education PFF, p. 7, para. 22 [DBE, Tab 9]. 
999 Exhibit 5, Medical Education PFF, p. 7, para. 23 [DBE, Tab 9]. 
1000 Exhibit 5, Medical Education PFF, p. 7, para. 24 [DBE, Tab 9]. 
1001 Exhibit 5, Medical Education PFF, p. 8, para. 25 [DBE, Tab 9]. 
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Nurses of British Columbia.1002 As of September 2018, these colleges were amalgamated into a 

new college, the British Columbia College of Nursing Professionals (“BCCNP”). Entry into the 

practice of nursing as a licensed practical nurse (“LPN”) or registered nurse (“RN”) in British 

Columbia is now regulated by the BCCNP.1003 

3.2.13.2.1  Registered Nurses 

809. Historically, the two main entry-level programs for students wanting to become RNs were 

the three-year bachelor of nursing diploma program (“BN”), and the four-year bachelor of 

science in nursing degree program (“BScN”). Since 2006, the BCCNP (and its predecessor) now 

requires nurses to obtain a BScN before they will be permitted to practice nursing as an RN in 

British Columbia.1004 

810. As of 2016, there were 27 recognized education programs in British Columbia training 

students to become RNs (“Nursing Schools”), with annual tuition ranging between $3,500 and 

$8,000, and total program costs to the student ranging between $17,500 and $40,000.1005 

811. After successfully completing a recognized nursing education program, students wanting to 

practice as an RN in British Columbia must first pass the BCCNP registration exam and a 

criminal record check.1006 

3.2.13.2.2  Specialty Nursing 

812. BScN programs typically do not involve a specialization–they are general nursing 

qualification programs. However, many nursing positions also require specialized nursing 

training, such as: critical care nursing, emergency nursing, high acuity nursing, neonatal nursing, 

nephrology nursing, occupational health nursing, pediatric nursing, perinatal nursing, and 

perioperative or operating room nursing.1007 

813. Nurses who want to work in an OR require specialized perioperative training and are 

required to either: (a) complete a program based on the Association of Perioperative Registered 
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Nurses (“AORN”) curriculum offered by the Health Authorities1008; or (b) obtain an Advanced 

Certificate in Perioperative Nursing (“ACPN”) program through a post-secondary institution1009. 

814. As of January 2019, the RN-based AORN curriculum has been adopted by and 

implemented in each of the Health Authorities.1010 

815. In order to qualify for the ACPN program, students must have a BScN and be sponsored 

by their employer.1011 The ACPN program is typically paid for by the nurse’s employer, and if 

employed by a Health Authority, the nurse typically receives wages during enrollment in the 

program through her or his employer.1012 

816. As of 2016, VCHA estimated that its cost to train one OR nurse through the ACPN 

program was $81,234, inclusive of wages and program costs.1013 

817. The Health Authority-based AORN program requires up to 27 weeks to complete.1014 

3.2.13.2.3  Nurse Practitioners 

818. Nurse practitioners are registered nurses with a graduate level degree in nursing. They 

perform a full range of basic nursing functions plus additional tasks such as diagnosing, 

prescribing, ordering diagnostic tests, managing common acute and chronic illnesses, and 

referring patients to specialists.1015 

819. The three universities in BC that offer a graduate level degree in nursing are the 

University of Northern British Columbia, University of Victoria, and UBC.1016 

820. As of 2019, there are 529 practising nurse practitioners in British Columbia, and the 

MOH has announced funding to increase that number by 200.1017 The MOH has also committed 

to doubling the number of nurse practitioners graduating per year to 90 from 45, by 2022.1018 
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1018 Transcript Day 176 (16 July 2019), Evidence of Joanne Maclaren, p. 33 line 32 – p. 34 line 18 [DBT, Tab 112]. 
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3.2.13.2.4  Government Funding for Nursing Education 

821. The Province provides operational funding to each of the Nursing Schools on an annual 

basis, on the condition that, among other things, the nursing programs in each school maintain a 

minimum number of full-time equivalent student spaces. For example, in 2014/15, the Province 

provided $131,052,000 in operational funding to BCIT. The funding was provided on the 

condition that, among other things, the nursing program has a minimum of 2,286 full-time 

equivalent student spaces.1019 

822. As of 2016, it cost the Province between $12,500 and $19,100 to train one nursing student 

for one year of a BScN program.1020 

823. Generally, between 2001 and 2016, the Province invested more than $200 million to 

educate, recruit, and retain nurses1021 and (a) the Province added more than 4,500 new nursing 

education spaces (more than doubling the number of spaces); (b) the number of licensed nurses in 

British Columbia increased by 37% to more than 55,000; (c) over $13.6 million in British 

Columbia student loan forgiveness was provided to nursing graduates in the province; and (d) the 

Nurses Education Bursary (a Provincially funded initiative) provided more than $22.9 million in 

education funding for over 7,700 nursing students.1022 

3.3 The Workers’ Compensation System 

3.3.1 Introduction 

824. British Columbia’s workers’ compensation system is an important part of the public 

social safety net and pre-dates Medicare by decades. This unique compensation scheme, created 

by and functioning through the WCA, ensures workers injured on the job are adequately 

compensated while also providing incentives to employers to create a safe workplace. 

825. An examination of this history, context and purpose of this unique compensation scheme 

shows that it functions quite differently from PHI. It does not duplicate benefits covered under 

the public MSP system. It is a mandatory system and its benefits do not hinge on a person’s 

ability to pay. Although many people in British Columbia are currently covered by WorkSafeBC, 

                                                 
1019 Exhibit 5, Medical Education PFF, p. 12, para. 39 [DBE, Tab 9]. 
1020 Exhibit 5, Medical Education PFF, p. 13, para. 41 [DBE, Tab 9]. 
1021 Exhibit 5, Medical Education PFF, p. 12, para. 38 [DBE, Tab 9]. 
1022 Exhibit 5, Medical Education PFF, p. 14, para. 42 [DBE, Tab 9]. 
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any expenditures on expedited services, including surgeries, are a very small portion of actual 

healthcare benefits expenditures.  

3.3.2 The History and Origins of Workers’ Compensation in BC 

826. British Columbia’s workers’ compensation system predates the MCA by 50 years.1023 

Because this compensation scheme already existed at the time that Medicare was created, the 

workers compensation scheme was “taken into consideration when universal hospital coverage 

and universal medical care coverage was introduced.”1024 Therefore, the two systems were meant 

to work alongside each other.1025  

827. The workers’ compensation system was developed to protect employers against personal 

injury claims, to provide employees with a better measure of compensation, and to create better 

working conditions and reduce opportunities for accidents.1026  

828. Prior to the existence of the workers compensation scheme, injured workers were obliged 

to seek compensation by suing.1027 This proved to be an unsatisfactory avenue for many workers, 

with numerous barriers to bringing a successful claim. For example, after the 1850s, the English 

compensation system created defences in common law, such as “contributory negligence”, 

“assumption of risk” and “fellow-servant”,1028 which made it very difficult for workers to 

successfully obtain any compensation at all through the courts.1029  

829. Seeking compensation by suing through the courts was a poor option for employees, but it 

also presented the possibility of dire consequences for employers. Employers faced significant 

                                                 
1023 Exhibit 575A, DSCBD, For the Common Good, Final Report of the Royal Commission on Workers’ 
Compensation in British Columbia p.1140 at p.1158. [Prima Facie Truth] [DBE, Tab 191]; See also Transcript 
Day 154 (13 May 2019) Evidence of Prof. Premont, p. 45 lines 41-45, where Prof. Premont confirms that workers’ 
compensation in all provinces in Canada were enacted before Medicare. “So workers’ compensation has its own 
regime of insurance, of paying the fees and all that, and that’s why it’s being exempted” [DBT, Tab 94].  
1024 Transcript Day 158 (27 May 2019) Evidence of Prof. Marchildon, p. 35 lines 20-24. [DBT, Tab 96]. 
1025 Transcript Day 158 (27 May 2019) Evidence of Prof. Marchildon, p. 36 lines 33-35. [DBT, Tab 96]. 
1026 Exhibit 575A, DSCBD, For the Common Good, Final Report of the Royal Commission on Workers’ 
Compensation in British Columbia p. 1140 at p.1158 [Prima Facie Truth] [DBE, Tab 191]. 
1027 Exhibit 575A, DSCBD, For the Common Good, Final Report of the Royal Commission on Workers’ 
Compensation in British Columbia p. 1140 at p.1161 [Prima Facie Truth] [DBE, Tab 191]. 
1028 Under the “contributory negligence”, defence the employer would not be found liable if the worker had even a 
slight responsibility for the injury. The assumption of risk defence meant that the employer could assert that the 
employee accepted certain unavoidable risks with the job. The “fellow-servant” defence meant that the employer 
could escape liability if the employer could show that a fellow employee was partially responsible for the worker’s 
injury.  
1029 Exhibit 575A, DSCBD, For the Common Good, Final Report of the Royal Commission on Workers’ 
Compensation in British Columbia p. 1140 at p.1161 [Prima Facie Truth] [DBE, Tab 191]. 
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risk from such personal injury claims by workers and “…an unsuccessful defence could lead to 

bankruptcy.”1030 A risk like this could potentially compromise the viability of many British 

Columbia businesses.  

830. By the late 19th Century, there were attempts to improve workers’ options for 

compensation. At that time, the BC Employers’ Liability Act was enacted which, among other 

things, limited the scope of the “fellow-servant “defence.1031 Later, in 1902, Canada’s first 

Workmen’s Compensation Act was enacted, which provided compensation regardless of fault.1032 

3.3.3 The Historic Compromise 

831. As legislation governing workers compensation evolved, it eventually incorporated what 

is commonly known as the “historic compromise” which meant that, in the interests of public 

welfare, both workers and employers surrendered to the state certain rights.1033 For workers, this 

meant that they gave up the right to sue their employer and, in return, employers funded a state-

sponsored system of no-fault insurance.1034 In exchange for the lost right to sue, workers receive 

compensation for wage-loss and medical costs.1035 This “historic compromise” was 

recommended by the 1912 British Columbia Royal Commission on Labour, which proposed that 

it be reflected in legislation.1036 

832. As the Commission on Labour’s recommendation referenced above shows, in addition to 

supporting workers and employers, another objective of workers compensation legislation was to 

internalize the cost of workplace injury and illness, including the cost of healthcare and cost of 

non-employment. As Prof. Hurley notes, the system is based on the principle that industry should 

bear the costs of its accidents.1037 This structure also served to provide an incentive to reduce the 

incidence of illness and injury. 

                                                 
1030 Exhibit 575A, DSCBD, For the Common Good, Final Report of the Royal Commission on Workers’ 
Compensation in British Columbia p. 1140 at p.1162 [Prima Facie Truth] [DBE, Tab 191]. 
1031 Exhibit 575A, DSCBD, For the Common Good, Final Report of the Royal Commission on Workers’ 
Compensation in British Columbia p. 1140 at p.1162 [Prima Facie Truth] [DBE, Tab 191]. 
1032 Exhibit 575A, DSCBD, For the Common Good, Final Report of the Royal Commission on Workers’ 
Compensation in British Columbia p. 1140 at p.1162 [Prima Facie Truth] [DBE, Tab 191]. 
1033 Exhibit 575A, DSCBD, For the Common Good, Final Report of the Royal Commission on Workers’ 
Compensation in British Columbia p. 1140 at p.1164 [Prima Facie Truth] [DBE, Tab 191]. 
1034 Exhibit 121, Expert report of Professor Hurley, p. 48 [DBE, Tab 44]. 
1035 Exhibit 121, Expert Report of Professor Hurley, p. 49 [DBE, Tab 44]. 
1036 Exhibit 575A, DSCBD, For the Common Good, Final Report of the Royal Commission on Workers’ 
Compensation in British Columbia p. 1140 at p.1164 [Prima Facie Truth] [DBE, Tab 191]. 
1037 Exhibit 121, Expert Report of Professor Hurley, p. 48 [DBE, Tab 44]. 
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833. Relinquishing of the right to sue in tort is significant. To this day, workers are prevented 

from pursing this legal right that otherwise would provide them with an avenue for compensation 

for non-pecuniary damages, loss of earning capacity, and future care costs, among other heads of 

damage. However, this trade-off ensured that more workers were protected and that they would 

receive fair compensation and would not suffer if the business went insolvent, for example. 

Therefore, workers are a unique group of people who cannot access rights they may normally 

have, as a result of the legislative scheme. 

834. Moreover, the exclusion of workers compensation schemes from the broader public health 

system was a considered and deliberate choice. In outlining the history of workers compensation 

systems in Canada in his report of 17 September 2013, Prof. Hurley notes that the Hall 

Commission explicitly considered the workers’ compensation health system at the time and, 

“…on the basis of that examination, recommended its exclusion from the broader public 

system.”1038 He concludes that the basis for this purposeful exclusion was the design of the 

workers compensation system, including workers’ relinquishing the right to sue, the desire to 

have employers bear the costs of workplace injuries and the fact that workers compensation 

systems have typically developed specialized clinics to provide a wide range of services, 

including rehabilitation services “targeted at common workplace injuries.”1039  

835. The decision to exclude, therefore was not arbitrary but considered, and “…motivated by 

a number of important rationales rooted in a long-standing and consistently applied treatment of 

workers compensation within the overall social security system.”1040  

836. This brief history shows the fundamental principles of the structure of the workers 

compensation scheme in British Columbia. It is a legislative scheme structured to manage 

workplace injuries by providing adequate compensation to workers without jeopardizing the 

viability of the employers’ business and to provide incentives to employers in creating safe work 

environments. The legislation and the system that it creates serves an important social function 

and one that is now part of the fabric of the provincial social safety net, as observed in the Final 

                                                 
1038 Exhibit 121, Expert Report of Professor Hurley, p.49 [DBE, Tab 44]. 
1039 Exhibit 121, Expert Report of Professor Hurley, p.49 [DBE, Tab 44]. 
1040 Exhibit 121, Expert Report of Professor Hurley, p.48 [DBE, Tab 44]. 
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Report of the Royal Commission on Workers’ Compensation in British Columbia:1041 

The relationship of compensation boards to other agencies and systems has also changed in 
the last half century. Once largely stand-alone, workers’ compensation in Canada is now part 
of a social safety net that insures Canadians against a variety of risks, including 
unemployment, health problems and the consequences of old age and poverty. 

3.3.4 Workers Compensation in British Columbia Today 

837. The fundamental features of workers compensation systems discussed above remain in 

British Columbia’s current provincial legislation. Employers continue to have immunity from 

lawsuits filed by injured workers and injured workers have no fault benefits if they are injured at 

work.1042  

838. Based on British Columbia’s current legislation, the WCA, and WorkSafeBC’s mission 

statement, WorkSafeBC’s purposes are to:  

a. Promote occupational health and safety (Part 3 of the WCA); 

b. Adjudicate and pay claims (Divisions 2 and 3 of Part 1 of the WCA); and 

c. Classify and assess employers (Division 4 of Part 1 of the WCA).1043 

839. Benefits under the WCA and administrative costs of WorkSafeBC are funded by 

employers. WorkSafeBC is authorized to assess, levy and collect funds from employers and 

independent operators for the purposes of maintaining the accident fund that pays workers 

compensation benefits, costs and expenses.1044 The assessment rate for employers is based on a 

number of factors. Premiums charged reflect an employer’s record of workplace safety.1045 

Health and safety, claims frequency and claims costs affect the assessment rate, which provides 

an incentive for employers to promote safety, support treatment and promote return to work.1046  

840. WorkSafeBC pays for services and treatments that are not covered by MSP and 

distributes those payments differently1047. The types of benefits, treatments and services covered 

by WorkSafeBC include wage loss payments, permanent disability pension, discretionary 

benefits for rehabilitation and re-training, death benefits, and health care benefits which include, 

                                                 
1041 Exhibit 575A, DSCBD, For the Common Good, Final Report of the Royal Commission on Workers’ 
Compensation in British Columbia, p. 1140 at p. p.1159 [Prima Facie Truth] [DBE, Tab 191]. 
1042 Workers Compensation Act, R.S.B.C. 1996 c. 492, Part 1, Division 2 
1043 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August 2014, p. 2, para.4 [DBE, Tab 170]. 
1044 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August 2014, p. 3 para. 6 [DBE, Tab 170]. 
1045 Exhibit 121, Expert Report of Professor Hurley, p. 49 [DBE, Tab 44]. 
1046 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August 2014, p. 3 para.6 [DBE, Tab 170]. 
1047 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August 2014, p. 3 para. 7 [DBE, Tab 170]. 
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among other things, treatments provided by practitioners such as chiropractors, physiotherapists, 

massage therapists, etc.1048  

841. The Visiting Specialist Clinic (the “VSC”), developed by WorkSafeBC in 1997, offers 

expedited surgical and medical consultations by about 30 specialists and subspecialists.1049 

However, the VSC is not used for all cases, and a worker does not automatically attend at the 

VSC. Rather, there must first be a determination that their case is appropriate to be referred.1050 

Injured workers who have an accepted claim may be referred to the VSC when an appropriate 

specialist is unavailable in the worker’s location or where the worker’s injuries are particularly 

complex.1051  

842. The evidence shows that only a small proportion of claims are referred to the VSC and, of 

those referred, an even smaller proportion result in surgery. Out of a total of approximately 

159,000 claims that were reported in 2018, only about 3,200 were referred to the VSC. Of those 

3,200 referrals, only about 22.8% ended up having surgery.1052 In 2013, this number of was 

24.7%, indicating that the proportion of surgeries has decreased in recent years.1053 Whether a 

worker’s surgical treatment takes place at a public or private facility is determined by the 

surgeon.1054 

843. WorkSafeBC also introduced an expedited fee system in approximately 1997.1055 

Physicians and specialists are able to receive the premium fees for expedited services irrespective 

of whether the procedure is performed in a public or private facility. Payment is based on whether 

the procedure was performed within the prescribed time frame.1056 Fees for physicians providing 

services to WorkSafeBC (expedited or otherwise) are set out in the Physicians Services Contract, 

which is negotiated between the BCMA and WorkSafeBC. Pursuant to this contract, physicians 

are eligible to receive premium rates for additional services, including expedited services.1057 

                                                 
1048 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August 2014, pp. 5-6, para. 16 [DBE, Tab 170]. 
1049 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August 2014, p. 7 para. 22 [DBE, Tab 170]. 
1050 Transcript Day 171 (9 July 2019) Evidence of Andrew Montgomerie, p. 24 lines 28-31 [DBT, Tab 107]. 
1051 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August 2014, p. 7 para. 22 [DBE, Tab 170]. 
1052 Exhibit 533, Affidavit #2 of Andrew Montgomerie, made 26 April 2019, p. 3 para. 10 [DBE, Tab 171]. 
1053 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August 2014, p. 8 para. 28 [DBE, Tab 170] and 
Transcript Day 171 (9 July 2019) Evidence of Andrew Montgomerie, p.16 line 36 – p. 17 line 11 [DBT, Tab 107]. 
1054 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August 2014, p. 6 para. 18 [DBE, Tab 170]. 
1055 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August 2014 at p. 11, para. 45 [DBE, Tab 170]. 
1056Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August 2014 at p. 11 para. 47 [DBE, Tab 170]. 
1057 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August 2014 at p. 8 para. 31, and p. 9 para 32 [DBE, 
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844. WorkSafeBC limits specialists’ participation in the VSC to two days per week in most 

cases1058 and pays specialists at the VSC a sessional rate of $2,220.66 per 3.5 hour session. 1059 

845. Andrew Montgomerie, the Director of Financial Services and Health Care Programs at 

WorkSafeBC, provided current figures regarding the scope of beneficiaries insured through the 

WCA and benefits. His evidence indicates that, although a significant number of people are 

insured through WorkSafeBC, payments for expedited consultations, imaging and surgeries 

comprise a small portion of WorkSafeBC’s overall spending. In particular, the figures for 2018 

show: 

a. There were 245,000 employers and 2.44 million workers in BC insured by 

WorkSafeBC;1060  

b. WorkSafeBC spent a total of $362.6 million on health care benefits; 

c. Only $8.3 million of the $362.6 million total was spent on private surgical 

facilities; and 

d.  Expedited surgery and imaging represented only 3% of the total amount spent on 

health care in 2018.1061 

3.3.5 Workers’ compensation system is not parallel to private insurance 

846. While the plaintiffs make repeated comparisons between BC’s workers compensation 

scheme and PHI, the WorkSafeBC system is quite unlike PHI, and relying on this comparison 

risks drawing erroneous conclusions.  

847. The distinction between workers compensation and PHI is, in part, rooted on the origins 

and fundamental structure of the workers compensation system and, in particular, the “historical 

compromise” that it entailed, as outlined by Prof. Marchildon in his testimony. When describing 

the workers compensations system, he testified that it does not operate like commercial 

insurance: “It’s an agreement between employers and employees in that in return for employees 

not suing their companies for workplace accident or injury that they will be provided with 

benefits and services should they be injured or get ill at work, and workers’ compensation boards 
                                                                                                                                                              
Tab 170]; Exhibit 533, Affidavit #2 of Andrew Montgomerie, made 26 April 2019, p. 3 para 15, p. 4 para. 16 
[DBE, Tab 171]. 
1058 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August 2014 at p. 10, para. 38 [DBE, Tab 170]. 
1059 Exhibit 533, Affidavit #2 of Andrew Montgomerie, made 26 April 2019, p. 3, para. 10 [DBE, Tab 171]. 
1060 Exhibit 533, Affidavit #2 of Andrew Montgomerie, made 26 April 2019, p. 2, para. 4 [DBE, Tab 171]. 
1061 Exhibit 533, Affidavit #2 of Andrew Montgomerie, made 26 April 2019, p. 5 para. 21 [DBE, Tab 171]. 
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throughout Canada pay for those services to be provided.”1062 

848. With respect to its source of funding, WorkSafeBC is unlike any private or duplicative 

insurance scheme. It is funded through employer contributions, but this is only part of the 

equation. Dr. Marchildon described it as a “tripartite agreement between government, private 

employers, and their employees.”1063 

849. The workers’ compensation system is part of a social insurance scheme and serves a 

social purpose. Prof. Hurley put it this way:  

The issue is simply that the workers’ compensation system has been set up. It’s a deliberate 
component of our overall system of social insurance, and there is a public mission to that in 
the sense that it is not a private corporation, and compensation boards’ relationship differs 
somewhat, but they’re quasi-public organizations. Serving a public purpose is a very 
deliberate policy purpose through their design, and therefore the simple act of reallocating 
some time to deliver those services to those individuals, given the purpose of the system and 
the form of payment, is -- raises certainly fewer social concerns to me than diverting their 
time from the public system to meet the preferences of a private individual who has chosen to 
purchase private insurance and seek a service that way.1064 

850. As discussed, the workers compensation scheme historically was meant to work alongside 

the public health plan. When a worker qualifies for coverage through WorkSafeBC, the worker 

receives all of the necessary benefits provided through WorkSafeBC, and treatment and services 

pertaining to the accepted claim are not covered by MSP.1065  

851. However, in becoming part of the WorkSafeBC system, that worker loses autonomy in 

engaging the treatment, benefits and services. For example, pursuant to sections 21, 56 and 57 of 

the WCA, the health care that physicians and practitioners provide to workers is subject to the 

direction, supervision and control of the Board.1066 There are Board officers who oversee each 

workers’ file, and these officers make decisions about benefits entitlement.1067 

852. Ultimately, WorkSafeBC has control over whether a worker receives a treatment or 

benefit and if it determines, for example, that a particular treatment will not be beneficial or 

necessary, WorkSafeBC will decline to pay the cost of that treatment.1068  

                                                 
1062 Transcript Day 158 (27 May 2019), Evidence of Professor Marchildon, p. 35 lines 30-40 [DBT, Tab 96]. 
1063 Transcript Day 158 (27 May 2019), Evidence of Professor Marchildon, p. 36 lines 7-13 [DBT, Tab 96]. 
1064 Transcript Day 169 (20 June 2019) Evidence of Professor Hurley p.40, lines 3-19 [DBT, Tab 105]. 
1065 Transcript Day 171 (9 July 2019) Evidence of Andrew Montgomerie, p.5, lines 33-36 [DBT, Tab 107]. 
1066 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August, 2014, p. 4 para 10 [DBE, Tab 170]. 
1067 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August, 2014, p. 4 para 11 [DBE, Tab 170]. 
1068 Exhibit 532, Affidavit #1 of Andrew Montgomerie, made 5 August, 2014, p. 4 para 13 [DBE, Tab 170]. 
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853. Therefore, with respect to expedited treatments offered through WorkSafeBC, an injured 

person would only be able to access those services if it accords with the policies and rules of the 

workers compensation system. As Prof. Hurley observed, “…it is not solely the prerogative of 

the worker to get such surgery in a private facility.”1069 

854. Given the mandatory nature of coverage in the workers’ compensation system, its social 

purpose and function, and the lack of autonomy and choice within the scheme, Prof. Hurley 

concluded that at times workers have greater options than an injured person in a similar context, 

but other times have fewer options.1070 

855. In his testimony, Prof. Hurley elaborated on this point, explaining why there is no direct 

parallel between the WorkSafeBC system and employer-provided disability benefits:  

Second, the [employer-provided disability] policy allows the individual to demand the service 
as per the policy. It has nothing to do with getting injured and entering a workers 
compensation system that has a totally different set of rules that offers a different set of 
treatment options, in some cases expanding options, in some cases narrowing the options, 
because you’re restricted to the providers only on contract with WCB or restricted to this 
rehab centre. So there’s a totally different market dynamic in place where you’re giving 
someone a policy as an individual that says you are now eligible for these; make your choices 
as to how you will now utilize health care given that you have this new option that is insured 
for you to receive services privately which previously were not able to, WCB is a completely 
different nature of demand and the response of the system to that demand because it’s in 
response to a highly limited circumstances in which a worker is injured and they enter a sector 
that has its own set of rules, that is determined only for that subset that has been injured in the 
workplace. The worker doesn’t -- they’re not given a choice in many cases -- again I need to 
be careful -- to go get services wherever you want and we’ll pay for it. They’re constrained by 
the contractual arrangements that have been created by the WCB.1071 
[emphasis added] 

856. Another key distinction between the workers’ compensation system and PHI is that the 

workers compensation scheme is supplemental, not duplicative insurance. Duplicative PHI is PHI 

that covers publicly insured services. Duplicative PHI “can be contrasted with private insurance 

that covers out-of-pocket costs and services not included within the public insurance system.”1072  

857. With PHI, people must be able to afford to pay for the insurance, whereas the workers 

compensation system is “more readily available to a broad sector of the population, irrespective 

                                                 
1069 Exhibit 121, Expert Report of Professor Hurley, p. 50 [DBE, Tab 44]. 
1070 Exhibit 121, Expert Report of Professor Hurley, p. 50 [DBE, Tab 44]. 
1071 Transcript Day 169 (20 June 2019) Evidence of Prof. Hurley, p. 84 lines 15-47 and p. 85 lines 1-6 [DBT, Tab 
105]. 
1072 Exhibit 121, Expert Report of Professor Hurley, p. 3 [DBE, Tab 44]. 
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of their income.”1073  

858. Moreover, having multiple duplicative insurance schemes has implications, one of which 

is high administrative costs. As Prof. Hsiao explained, the United States is “wasting” 10 percent 

of total health care dollars or more on administrative costs in dealing with multiple payers and 

multiple coverages.1074 The administrative burden was also addressed by Dr. Hendry, who 

described the considerable amount of time she and others spent engaged in administrative work 

when she practiced medicine in California.1075  

859. Even if there are some similarities between PHI and the workers compensation system, as 

Prof. Hsiao notes, coverage under the WorkSafeBC scheme is a “leakage” or “crack” in the 

public plan, and allowing disability insurance to pay for private care will create a significant two-

tiered system for Canada, with potentially serious and negative consequences for those people 

who are “left behind.”1076 

860. An issue that arises, if the “crack” is opened up, is “cream skimming” and the draining of 

resources from the public system. We heard evidence from a number of witnesses confirming 

that, when recruiting physicians, WorkSafeBC seeks out the best of the best.1077 They, 

furthermore offered physicians a premium rate over and above what MSP would pay.1078  

861. Therefore, even a public system such as WorkSafeBC offers incentives to physicians in 

order to recruit them and retain their services. Additionally, in order to ensure that they meet the 

expedited timeframes, they must provide physicians with higher fees. 

862. We see through negotiations between physicians and WorkSafeBC that physicians can 

and do exert pressure in order to obtain a favourable contract, which typically means that they are 

paid more for their services. For example, under the current contract with WorkSafeBC, 

physicians receive an expedited uplift for emergency services. Attempts by WorkSafeBC to 

remove this uplift, given that emergency services are always provided within an expedited 

                                                 
1073 Transcript Day 160 (4 June 2019) Evidence of Prof. Oliver p. 71 lines 2-10 [DBT, Tab 98]. 
1074 Transcript Day 151 (8 May 2019) Evidence of Prof. Hsiao p. 40 lines 3-12 and 34-46 [DBT, Tab 91] 
1075 Exhibit 485, Affidavit #1 of Dr. Hendry, made on 14 April 2014, paras. 4, 6 and 14 [DBE, Tab 154] 
1076 Transcript Day 151 (8 May 2019), Evidence of Prof. Hsiao p. 36 lines 19-27 and p. 35 lines 17-21. [DBT, Tab 
91] 
1077 Transcript Day 34 (7 November 2016) Evidence of Dr. Samaroo, p.24 lines 25-39; p.38 lines 1-37. Dr. Samaroo 
stated that when establishing the Visiting Specialist Clinic, they sought out the “top-notch” surgeons in each field. 
[DBT, Tab 27] 
1078 Transcript Day 34 (7 November 2016) Evidence of Dr. Samaroo, p.24 lines 39-42 [DBT, Tab 27]; Transcript 
Day 171 (9 July 2019) Evidence of Andrew Montgomerie, p.6, lines 16-32; p.7, lines 3-19. [DBT, Tab 107] 
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timeframe in any event, were unsuccessful. The attempt to remove this extra payment was not 

well received by surgeons, and some withdrew services across the province in response.1079 

Ultimately, this pressure from physicians on WorkSafeBC ensured that the arguably superfluous 

expedited fee remained in place. 

3.4 Private Healthcare in British Columbia 

863. The backdrop to the history and existence of private surgical clinics in British Columbia 

has been set out above, in part in Section 3.1.5 and in part in Section 3.2.15. By and large, it is a 

story of entrepreneurial physicians seeking out ways to profit lawfully from the provision of 

medical services. In a handful of cases, the physicians appear to be seeking to profit without 

necessarily adhering to the spirit, or sometimes the letter, of the MPA. 

864. The plaintiffs have included in the PFA descriptions of four private surgical clinics which 

are not parties to this litigation.1080 Because those clinics were not parties, the defendant was 

provided with no disclosure with respect to the evidence relating to them, and therefore its ability 

to deal directly with the evidence the plaintiffs refer to is limited. For that reason, the defendant 

will focus on the Corporate Plaintiffs. 

865. It must be noted, however, that with respect to the White Rock Orthopedic Centre, Dr. 

Smit testified that most of his patients do not pay to obtain their surgery,1081 and with respect to 

the Okanagan Health Surgical Centre it appears that fewer than 50 private-pay surgeries are 

performed annually.1082 With respect to the Kamloops Surgical Centre, Dr. Outerbridge testified 

that he personally performed approximately seven private pay surgeries there annually.1083 Thus 

either these witnesses are significantly underreporting the volume of private surgeries they 

perform, or the quantity of private-pay patients treated in those facilities appears nominal. 

866. The plaintiffs also refer to the fact that there are 62 private surgical facilities in British 

Columbia.1084 To the extent that this is meant to imply that anything like that number of clinics 

are currently providing medically necessary surgeries in violation of the Impugned Provisions, 

                                                 
1079 Transcript Day 171 (9 July 2019) Evidence of Andrew Montgomerie, p.8, lines 12-47; p.9, lines 1-1. [DBT, 
Tab 107] 
1080 PFA, paras. 2042-2077. 
1081 Transcript Day 19 (7 October 2016), Evidence of Dr. Smit, p. 55 lines 5-7. [DBT, Tab 13] 
1082 PFA, para. 2076. 
1083 Transcript Day 106 (4 July 2018), Evidence of Dr. Outerbridge, p. 15 lines 14-25. [DBT, Tab 65] 
1084 PFA, para. 2078. 
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however, that information is highly misleading. 

867. For example, the 2017 agreement between the Province and Canada to conduct audits of

private clinics where there was any reason to believe that extra billing had occurred only

identified 17 such clinics (other than the five the plaintiffs have identified), and only 10 where

there had been any complaints regarding extra billing in the past 10 years.1085

868. There is evidence as well that the majority of physicians providing surgical services at

private clinics which have contracts with the Health Authorities have confirmed that they are not

violating the Impugned Provisions, as have all of those clinics.1086

869. As noted in Section 2.6.2, Dr. Day’s evidence appears to be that approximately 10% of

the surgeries performed annually at Cambie are unlawful.

870. The evidence therefore strongly suggests that the volume of private pay surgeries being

provided in violation of the Impugned Provisions is minimal. The plaintiffs assert1087 that the

provision of unlawful surgeries by private clinics has not had a negative impact on the public

system. Even if this assertion were accurate, however (and the plaintiffs have adduced no

evidence that it is), it would clearly be unsafe to simply assume that negative effects on the public

system would not materialize if extra billing were to become lawful as a result of this litigation.

3.4.1 The Corporate Plaintiffs 

871. Cambie has been a plaintiff in this action from its inception, and for two years was in fact

the only plaintiff. SRC, formerly a defendant by counterclaim, was added as a plaintiff at the

same time that Walid Khalfallah was added, in early 2013.

3.4.1.1 Cambie Surgeries Corp. 

872. Cambie carries on business as the Cambie Surgery Centre, operating at 2386 Ash Street in

Vancouver, British Columbia.1088

873. Cambie provides a range of surgical procedures, including orthopedic surgery, general

surgery, neurosurgery, plastic surgery, urology, gynaecology, eye surgery and children’s

1085 Exhibit 436, Affidavit #2 of Gigi Mandy, made 5 October 2018, Exhibit “T”, Project Terms of Reference. 
One of the 10 clinics, the Delbrook Surgical Centre, has since ceased doing business [DBE, Tab 136]. 
1086 Cambie Surgeries Corp. v. British Columbia (Attorney General), 2019 BCSC 860 at para. 50. 
1087 For example, PFA paras. 2030, 2356, 2364, 2371, 2379, 2384, 2385, 2390, 2400, 2404, 2432, 2452, and 2472. 
1088 Exhibit 11, Specialist Referral Clinic (Vancouver) Inc. and Cambie Surgeries Corporation: Audit Report, 
prepared June 2012, p. 90 at p. 101 [Prima Facie Truth] [DBE, Tab 11]. 
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dentistry, as well as colonoscopies and other diagnostic procedures.1089 

874. Cambie employs some 95 persons, including nurses and support staff.1090 Some 100 

physicians and 6 dental surgeons have privileges to provide services at Cambie.1091 

875. All of the physicians who provide surgical services at Cambie are enrolled in the MSP.1092 

Dr. Day, the President, Chief Executive Officer, and Medical Director of both Cambie and SRC 

is enrolled in the MSP, but opted-out pursuant to s. 14(1).1093 

3.4.1.2 Specialist Referral Clinic (Vancouver) Inc. 

876. SRC carries on business as the Specialist Referral Clinic, operating at #121, 555 West 12th 

Avenue in Vancouver, British Columbia.1094 

877. SRC’s services mainly comprise medical consultations or evaluations referred to by the 

clinic as: 

a. “Independent Medical Assessments” (“IMAs”, typically commissioned by the 

patient; 

b. “Independent Medical Examinations” (“IMEs”), typically commissioned by a law 

firm or third party insurance or employment benefit agency; 

c. “Medical Legal Reports” or “Medico Legal Reports”, commissioned by a law 

firm; and 

d. “Independent Medical Consultations” (“IMCs”), typically commissioned by the 

employer of the patient or third party insurance or employment benefits agency, 

other than WorkSafeBC, ICBC, or the RCMP.1095 

878. IMAs, IMEs, and IMCs are performed by a physician at SRC. IMEs, by definition, are not 

meant to include any consideration of medical treatment and would typically encompass Medical 

Legal or Medico Legal Reports.1096 

                                                 
1089 Exhibit 346A, Affidavit #9 of Dr. Day, made 26 January 2018, p. 11, para. 53 [DBE, Tab 94]. 
1090 Exhibit 346A, Affidavit #9 of Dr. Day, made 26 January 2018, p. 18, para. 92 [DBE, Tab 94]. 
1091 Exhibit 346A, Affidavit #9 of Dr. Day, made 26 January 2018, p. 15, para. 75 [DBE, Tab 94]. 
1092 Exhibit 346A, Affidavit #9 of Dr. Day, made 26 January 2018, p. 16, para. 81; p. 26, para. 133 [DBE, Tab 94]. 
1093 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 21 lines 38-40 [DBT, Tab 75]. 
1094 Exhibit 11, Specialist Referral Clinic (Vancouver) Inc. and Cambie Surgeries Corporation: Audit Report, 
prepared June 2012, p. 90 at p. 101 [Prima Facie Truth] [DBE, Tab 11]. 
1095 Exhibit 11, Specialist Referral Clinic (Vancouver) Inc. and Cambie Surgeries Corporation: Audit Report, 
prepared June 2012, p. 90 at pp. 107-108 [Prima Facie Truth] [DBE, Tab 11]. 
1096 Exhibit 11, Specialist Referral Clinic (Vancouver) Inc. and Cambie Surgeries Corporation: Audit Report, 
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879. SRC charges clients for the provision of services. In particular, SRC charges Beneficiaries 

for the provision of IMAs, and pays a portion of the amount charged to the physician providing 

the service.1097 

880. IMAs provided at SRC are functionally the same as consultations provided by physicians 

in the public health care system as Benefits, paid for by the MSP, although they may take two to 

three times as long.1098 

881. All, or virtually all, of the physicians providing services at SRC are enrolled in the 

MSP.1099 

882. Some of the assessments provided at SRC are related to medical issues or conditions that 

require treatment with procedures that are Benefits, including surgeries. Where an IMA or IMC 

results in a recommendation for surgery, the physician making that recommendation will 

typically perform that surgery at Cambie.1100 

883. Where an SRC service results in a recommendation for surgery at Cambie that is accepted 

by the client, SRC will usually levy and collect the fee for the surgery from the client on behalf of 

Cambie, retaining a portion of it as an administrative fee.1101 1102 

3.4.1.3 The Corporate Plaintiffs Are Violating the Impugned Provisions 

884. Dr. Day, on behalf of the Plaintiff Clinics, admitted at trial that the Plaintiff Clinics have 

operated, and continue to operate, in violation of the Extra Billing Prohibitions. For example, he 

                                                                                                                                                              
prepared June 2012, p. 90 at p. 108 [Prima Facie Truth] [DBE, Tab 11]. 
1097 Exhibit 353, Notice to Admit (10 June 2015), p. 3, para. (a) [DBE, Tab 99]. 
1098 Exhibit 346A, Affidavit #9 of Dr. Day, made 26 January 2018, p. 62, paras. 335-336 [DBE, Tab 94]; 
Transcript Day 26, (19 October 2016), Evidence of Dr. Sahjpaul, p. 37 lines 6-18 [DBT, Tab 20]; Transcript Day 
87 (13 April 2018), Evidence of Dr. Masri, p. 45 line 14 - p. 47 line 14 [DBT, Tab 56]; Transcript Day 107 (5 July 
2018), Evidence of Dr. Younger, p. 30 lines 1-31 [DBT, Tab 66]; Transcript Day 122 (5 October 2018), Evidence 
of Dr. Adrian, p. 14 line 14 – p. 15 line 38 [DBT, Tab 78]; Exhibit 353, Notice to Admit (10 June 2015), p. 3, para. 
(c) [DBE, Tab 99]. 
1099 Exhibit 11, Specialist Referral Clinic (Vancouver) Inc. and Cambie Surgeries Corporation: Audit Report, 
prepared June 2012, p. 90 at p. 115 [Prima Facie Truth] [DBE, Tab 11]; Exhibit 346A, Affidavit #9 of Dr. Day, 
made 26 January 2018, p. 16, para. 81; p. 26, para. 135 [DBE, Tab 95]  
1100 Exhibit 11, Specialist Referral Clinic (Vancouver) Inc. and Cambie Surgeries Corporation: Audit Report, 
prepared June 2012, p. 90 at p. 108 [Prima Facie Truth]; Exhibit 346A, Affidavit #9 of Dr. Day, made 26 January 
2018, p. 62, para. 335 [DBE, Tab 94] 
1101 Exhibit 11, Specialist Referral Clinic (Vancouver) Inc. and Cambie Surgeries Corporation: Audit Report, 
prepared June 2012, p. 90 at p. 109 [Prima Facie Truth] [DBE, Tab 11]; Exhibit 353, Notice to Admit (10 June 
2015), p. 2, para. (c) [DBE, Tab 99]. 
1102 Exhibit 11, Specialist Referral Clinic (Vancouver) Inc. and Cambie Surgeries Corporation: Audit Report, 
prepared June 2012, p. 90 at p. 109 [Prima Facie Truth] [DBE, Tab 11]. 
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testified as follows: 

But again, as I said, as of September 2014 this is all cleared up because we don’t -- we’re still 
in violation of the act, openly admit it, but we bill the whole amount and -- of the surgery and 
of the procedure to the paying party, and we distribute the funds to the doctors.1103 
 
I admit it. We are in conflict with the Medicare Protection Act that says we aren’t -- that 
patients are not allowed to access a private clinic and pay for it when they’re on -- when 
they’re suffering and dying on waitlists. … 
 
And I readily admit and I’ve always admitted that it’s in violation of the act, and we’re still in 
violation of the act. We were in violation of the act before September 2014; we were in 
violation of the act when the audits were being done, and that’s why I said what’s the point of 
doing an audit to find out what I’ll readily admit.1104 

885. The extent to which Cambie and SRC have been in violation of the Impugned Provisions 

is set out below in Section 2.6.3. 

3.4.2 The Allure of Private Practice 

886. The evidence at trial established beyond any possible doubt that physician remuneration 

at private clinics in British Columbia, and specifically at the plaintiff clinics, is significantly 

higher than remuneration in the public system. Surgeons earn substantially more for any given 

surgery at Cambie than they are paid by MSP, and specialists can earn substantially more for a 

consultation at SRC (referred to as an “Independent Medical Assessment”, but functionally 

identical to a consultation) than for a consultation paid for by MSP. 

887. Dr. Day, for example, confirmed that the amount paid by Cambie to physicians is 

significantly higher than the amount paid by MSP, and that physicians are paid “a premium” to 

work there.1105 

888. Dr. Younger confirmed that he is paid significantly more per surgery to provide surgeries 

at Cambie than in the public system, and that the amount he earns in the public system is a source 

of frustration for him.1106 

889. Dr. Douglas testified that when he operated on international patients at Cambie, he was 

paid the BCMA rates,1107 which are typically approximately three times the rate payable by the 

                                                 
1103 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 15 line 45 – p. 16 line 3 [DBT, Tab 75]. 
1104 Transcript Day 118 (19 September 2018), Evidence of Dr. Day, p. 46 lines 2-40 [DBT, Tab 75]. 
1105 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 46 line 16 – p. 47 line 18 [DBT, Tab 73]. 
1106 Transcript Day 107 (5 July 2018), Evidence of Dr. Younger, p. 23 line 7 – p. 25 line 3 [DBT, Tab 66]. 
1107 Transcript Day 29 (31 October 2016), Evidence of Dr. Douglas, p. 68 lines 22-27 [DBT, Tab 23]. 
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MSP.1108 

890. Dr. Javer also testified that the amount he earns for providing services privately at False 

Creek Surgical Centre is significantly higher than the amount he would be paid by MSP to 

provide the same services – at least double sometimes, and up to three or four times as much.1109 

891. Dr. Tarazi provided similar testimony: the amount he earns for providing services 

privately at False Creek Surgical Centre is two to three time higher than the amount he would be 

paid by MSP to provide the same services.1110 

892. Dr. Outerbridge testified that the amount charged by physicians to provide services at the 

Kamloops Surgical Centre is typically three to four times higher than the amount paid by MSP 

for the same services.1111 

893. Dr. Van Laeken testified that her private pay work typically pays two to three times more 

than her work in the public system.1112 

894. Dr. Hollinshead testified that he charges $500-$600 for a surgical consultation in his 

private clinic (in Alberta), whereas the MSP rate is $120-$140.1113 

895. In addition to physicians, other health care professionals working in private clinics are 

remunerated more generously than they would be in the public system. 

896. Dr. Day testified, for example, that Cambie has never had any difficulty recruiting nurses, 

in part because Cambie pays more generously than the public sector.1114 

897. There is evidence as well that a current shortage of ultrasound technologists is attributed 

in part to competition with private clinics,1115 and a report prepared in August of 2016 states that 

“compensation is the most common reason that Sonographers cite for not entering (or for 

                                                 
1108 Exhibit 349 “Extract from the Doctors of BC fee guide for orthopedics” [DBE, Tab 96]; Transcript Day 116 
(17 September 2018), p. 39 lines 8-33 [DBT, Tab 73]. 
1109 Transcript Day 105 (3 July 2018), Evidence of Dr. Javer, p. 37 line 43 – p. 40 line 3 [DBT, Tab 64]. 
1110 Transcript Day 20 (11 October 2016), Evidence of Dr. Tarazi, p. 35 line 24 – p. 36 line 40 [DBT, Tab 14]. 
1111 Transcript Day 106 (4 July 2018), Evidence of Dr. Outerbridge, p. 10 lines 6-13; p. 22 lines 8-12 [DBT, Tab 
65]. 
1112 Transcript Day 40 (28 November 2016), Evidence of Dr. Van Laeken, p. 73 line 27 – p. 74 line 4 [DBT, Tab 
33]. 
1113 Transcript Day 41 (29 November 2016), Evidence of Dr. Hollinshead, p. 80, lines 1-18 [DBT, Tab 34]. 
1114 Transcript Day 116 (17 September 2018), Evidence of Dr. Day p. 29 line 24 – p. 30 line 21 [DBT, Tab 73]; 
Exhibit 346A, Affidavit #9 of Dr. Day, made 26 January 2018, p. 19, paras. 96-101 [DBE, Tab 94]. 
1115 Exhibit 4A, MRI and CT Services PFF Amendment Agreement, p. 2 [DBE, Tab 8]. 
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leaving) the public sector”.1116 

898. Beyond compensation, however, work in private clinics can offer other benefits as well. 

Dr. Masri testified, for example, that private clinics are less stressful to work in for nurses than, 

for example, the OR at VGH.1117 Dr. Younger testified that surgeries may take longer at Cambie 

because “there’s not the pressure to finish within the time of the operating slate that exists” in the 

public system.1118 

899. Dr. Day testified that Cambie has purchased state of the art equipment since its inception, 

and that the unavailability of some of that equipment in the public system was a factor in his 

decision to set up Cambie in the first place.1119 

900. The Ministry’s current workforce planning strategy notes, in the context of the common 

labour market for public and private employers: “In some cases, private employers may have 

greater flexibility around compensation levels and accommodating employee work-life balance 

needs.”1120 

901. Research done by Health Canada in 2005 suggested that:1121 

 The private sector is cited as offering numerous incentives for providers to work in private 
clinic settings. Improved access to modern equipment and facilities, for example, could 
encourage physicians to leave the public sector in favour of practising in a private clinic 
setting.…. 
 For health care providers paid on a fee-for-service basis, the ability to see more patients in a 
private clinic setting where time in an operating theatre or access to modern equipment and 
accommodations is more flexible could be an attractive proposition…. 
 In addition to providing physicians or other health care providers with access to modem 
facilities and equipment, private facilities operating in the public system may also offer their 
staff a competitive wage, additional financial incentives (e.g., signing bonuses) and/or better 
hours of work, thereby creating additional incentives for health professionals to move to private 
clinics. 

902. Dr. Day, again, testified that in his practice at Cambie he is not required to make difficult 

decisions about prioritizing patients, because as long as a patient is able to pay for his services he 

                                                 
1116 Exhibit 4A, MRI and CT Services PFF, Exhibit 15, p. 19 [DBE, Tab 7]. 
1117 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri p. 66 line 37 – p. 67 line 14 [DBT, Tab 56]. 
1118 Transcript Day 107 (5 July 2018), Evidence of Dr. Younger, p. 23 line 47 – p. 24 line 4 [DBT, Tab 66].  
1119 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 11, lines 12-31 [DBT, Tab 73]; Exhibit 
346A, Affidavit #9 of Dr. Day, made 15 February 2018, p. 29 para. 150 [DBE, Tab 94].  
1120 Exhibit 565, DSCBD, “British Columbia Provincial Health Workforce Strategy 2018/2019 – 2020/2021”, p. 254 
at p. 270 [Prima Facie Truth] [DBE, Tab 180]. 
1121 Exhibit 432, PSCBD, “Understanding the Private Delivery of Health Care Services: Examining the Issues and 
the Evidence” (March 2005), p. 1375 at p. 1388 [Prima Facie Truth] [DBE, Tab 127] 
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can provide them in as timely a way as the patient likes.1122 

3.4.3 Unethical Behaviour by Clinics and Physicians 

903. There is no reason to believe that unethical, and indeed unlawful, behaviour does not or 

will not occur in the context of the provision of private health care in a two-tier system, when 

physicians are faced with significant financial incentives to behave badly. 

904. As noted above, the BIP identified $9 million in inappropriate billings in the public 

system in 2015/16 alone. Further recent examples of the type of dishonest behaviour that medical 

practitioners can engage in can be found in Carvalho v. Medical Services Commission1123 and 

Hefnawi v. Health Care Practitioners Special Audit Committee1124 

905. Indeed, the evidence at trial established that physicians practising at Cambie and SRC are 

prepared to break the law as well as engage in behaviour that violates the ethical guidelines of the 

College of Physicians and Surgeons, in order to maximize their income. The evidence described 

in section 2.6.3 demonstrates that before September of 2014 physicians were systematically 

billing MSP for surgeries they performed on beneficiaries at Cambie while simultaneously being 

paid by Cambie from the money paid by patients for those same surgeries. 

906. Not only does the MPA prohibit such double billing by the physicians, the College of 

Physicians and Surgeons’ Standards prohibit such activity as a conflict of interest.1125 Dr. Day 

himself has described such double billing as “fraudulent”.1126 

907. That is no doubt the reason why Cambie went to extreme lengths to avoid creating or 

disclosing any documentary record of the basis on which physician payments were calculated, 

even though there is no doubt that the payments were connected to the surgical services they 

were providing at Cambie.1127 

908. In addition, several of the plaintiffs’ physician witnesses admitted that they had violated 

the College’s Conflict of Interest Standard by referring their patients to clinics in which they held 

                                                 
1122 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 72 line 47 – p. 73 line 43 [DBT, Tab 73]. 
1123 Carvalho v. British Columbia (Medical Services Commission), 2017 BCSC 381, aff’d 2018 BCCA 95. 
1124 Hefnawi v. Health Care Practitioners Special Committee for Audit Hearings, 2016 BCSC 226. 
1125 Exhibit 2C, MOH PFF, Volume 3, Exhibit 17 [DBE, Tab 4]. 
1126 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 19 lines 19-47 [DBT, Tab 73]. 
1127 As described in Section 2.6.3. 
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an ownership interest without disclosing that fact to the patients.1128 This contrasts sharply with 

the practice at ReBalanceMD, where every patient is advised in writing of the existence of 

potential conflicts of interest, and provided with information in writing regarding other options 

that are available to them.1129 

909. It must be noted as well that both Dr. Day and Dr. Godley testified that they had the right

to decide for themselves what was and was not “legal”,1130 displaying a remarkable disdain and

disregard for the rule of law. Justice Affleck recently reiterated the words of Justice Dickson in

Perka:1131

It is still my opinion that, “[n]o system of positive law can recognize any principle which 
would entitle a person to violate the law because on his view the law conflicted with some 
higher social value”. 

3.4.4 The Parasitic Nature of Private Healthcare 

910. There is evidence before the Court establishing the parasitic nature of the private health

care sector in British Columbia, confirming the expert evidence (discussed below).

911. For example, the defendant adduced evidence from Dr. Wade1132 and Dr. Van Laeken1133

about incidents in which patients who had paid for private treatment at Cambie experienced

complications that had to be treated in the public system, at public expense. The plaintiffs have

1128 Transcript Day 19 (7 October 2016), Evidence of Dr. Smit, p. 82 line 16 – p. 87 line 40 [DBT, Tab 13]; 
Transcript Day 20 (11 October 2016), Evidence of Dr. Tarazi, p. 64 line 6 – p. 68 line 32 [DBT, Tab 14]; 
Transcript Day 105 (3 July 2018), Evidence of Dr. Javer, p. 29 line 35 – p. 34 line 6 [DBT, Tab 64]; Transcript 
Day 106 (4 July 2018), Evidence of Dr. Outerbridge, p. 28 line 18 – p. 32 line 7 [DBT, Tab 65];Transcript Day 
107 (5 July 2018), Evidence of Dr. Younger, p. 29 line 27 – p. 33 line 37 [DBT, Tab 66]; Transcript Day 122 (5 
October 2018), Evidence of Dr. Adrian, p. 10 line 4 – p. 11 line 7 [DBT, Tab 78]. 
1129 Transcript Day 30 (1 November 2016), Evidence of Stefan Fletcher, p. 71 line 30 – p. 72 line 13 [DBT, Tab 
30]. 
1130 Exhibit 385, Affidavit #1 of Dr. Godley, made 15 February 2018, p. 7, para. 65 [DBE, Tab 117]; Transcript 
Day 116 (17 September 2018), Evidence of Dr. Day, p. 59 lines 8-15 [DBT, Tab 73]; Transcript Day 117 (18 
September 2019), Evidence of Dr. Day, p. 30 lines 17-23 [DBT, Tab 74]. 
1131 Trans Mountain Pipeline ULC v. Mivasair, 2019 BCSC 50 at para. 59, citing Perka v. R., [1984] 2 S.C.R. 232. 
1132 Transcript Day 35 (14 November 2016), Evidence of Dr. Wade, p. 60 line 25 – p. 65 line 26 [DBT, Tab 28]; 
Exhibit 102, Non Hospital Medical and Surgical Facilities Program Reportable Incident Form dated 15 July 2015 
[SEALED] [DBE, Tab 40]; Exhibit 103, Non Hospital Medical and Surgical Facilities Program Reportable Incident 
Form dated 30 January 2015 [SEALED] [DBE, Tab 41]. 
1133 Transcript Day 40 (28 November 2016), Evidence of Dr. Van Laeken, p. 75 line 11 – p. 82 line 45 [DBT, Tab 
33]; Exhibit 127, Non Hospital Medical and Surgical Facilities Program Reportable Incident Form dated 22 March 
2016 [SEALED] [DBE, Tab 46]; Exhibit 128, Non Hospital Medical and Surgical Facilities Program Reportable 
Incident Form dated 6 February 2015 [SEALED] [DBE, Tab 47]; Exhibit 129, Non Hospital Medical and Surgical 
Facilities Program Reportable Incident Form dated 17 December 2013 [SEALED] [DBE, Tab 48]; Exhibit 130, 
Non Hospital Medical and Surgical Facilities Program Reportable Incident Form dated 24 September 2013 
[SEALED] [DBE, Tab 49]; Exhibit 131, Non Hospital Medical and Surgical Facilities Program Reportable Incident 
Form dated 25 June 2013 [SEALED] [DBE, Tab 50]. 
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admitted that between 5 and 10 similar incidents occurred annually between 2011 and 2016.1134 

912. Dr. Javer testified that 60-70% of his patients require long-term ongoing care, and that

when he provides that care to patients whom he has treated privately at False Creek Surgical

Centre he bills the MSP for the care.1135

913. Dr. Outerbridge confirmed that the Kamloops Surgical Centre does not train residents,

and that the specialized nurses hired there had received their training elsewhere (presumably at

public expense).1136

914. In addition, of course, all or almost all of the specialist physicians providing services at

the private surgical clinics received their medical training in the public system, in accordance

with the process described above under the heading “Medical Education”.

915. Fundamentally, the provision of expedited services to patients who have the ability to pay

for them privately depends on an implicit and ongoing subsidy from the public system, which

raises significant issues of fairness and equity.

3.4.5 Alleged Lack of Enforcement 

916. The plaintiffs allege repeatedly in the course of their argument that there has been no

attempt to enforce the Impugned Provisions for 20 years.1137

917. This assertion is inconsistent with their simultaneous assertion that the enforcement

provisions of the legislation have gradually been strengthened since 1996, “including by

expanding the role and power of auditors … [and] including new enforcement provisions

allowing the Commission to seek injunctions and fine physicians….”1138 

918. The assertion is also inconsistent with the facts, as set out below.

3.4.5.1 Enhanced Enforcement Measures 

919. When the 1992 Act was enacted, private surgical clinics did not exist in British

1134 Exhibit 582, Notice to Admit of the Defendants (15 August 2016) [DBE, Tab 195]. 
1135 Transcript Day 105 (3 July 2018), Evidence of Dr. Javer, p. 35 line 2 – p. 36 line 24 [DBT, Tab 64]. 
1136 Transcript Day 106 (4 July 2018), Evidence of Dr. Outerbridge, p. 11 line 45 – p. 12 line 39 [DBT, Tab 65]. 
1137 See, in particular, paras. 2103-2112, but also paras. 13, 76, 81, 112, 162, 165, 362, 2317, 2320, 2332, 2364, 
2379, 2384, 2501, and 2950. The allegation varies from non-enforcement between 2000 and 2005 (e.g., para. 2103) 
or 2008 (e.g., para. 81) to non-enforcement for 20 years (e.g., para. 362) or 23 years (e.g., para. 2332), but the most 
common framing of it refers to non-enforcement for 20 years. 
1138 PFA, para. 309. 
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Columbia.1139 The Act therefore only prohibited extra-billing by “a practitioner or other person 

on a practitioner’s behalf”.1140 

920. In 1995, in part in response to the anticipated opening of the Cambie Surgery Centre,1141

the Act was amended to clarify that the prohibition on extra-billing applied to “any person”.1142

This caused Cambie to change its planned method of operation, to limit the services offered to

those that were exempted from the Impugned Prohibitions.1143

921. The Act was again amended in 1997 to strengthen the prohibition on extra-billing.

Speaking in the Legislature during second reading of the amendment bill, Minister MacPhail

made the following comments:1144

This bill includes two vital amendments in relation to extra billing. Bill 54, the 
Medicare Protection Act, bans extra billing for medicare services. With this legislation, we are 
closing a couple of potential loopholes. The first change is a clarification that an extra-billing 
charge imposed by any person on behalf of the medicare practitioner constitutes a charge by the 
medical practitioner who has provided the service. 

The second change clarifies that no additional fees can be imposed on a spouse, 
parent or other person acting on behalf of a beneficiary receiving a service, which might be 
done in an effort to avoid allegations that the charge was imposed on the beneficiary 
personally. While these loopholes may offer only a remote opportunity for abuse, it is 
imperative that any possible means to extra-bill will be eliminated. 

In cases where a practitioner has broken the law through such acts as extra-billing, the 
only two penalties available to the commission were either (1) to cancel the enrolment of the 
practitioner or (2) to force the practitioner to seek payment directly from patients, who would in 
turn be reimbursed by the Medical Services Plan. While the commission, fortunately, is not 
faced with this situation frequently, experience has shown that neither of these penalties is 
particularly effective or appropriate in many cases. 

As the result of the amendments in this bill, such practitioners may now be placed on 
reduced payment schedules for a period of time. This will offer the commission much more 
flexibility to determine a penalty appropriate to the circumstances. More importantly, in those 
cases where there would otherwise be a need to cancel the enrolment of the practitioner, 
allowing the individual to continue to practise, albeit at a reduced payment schedule, this will 
ensure that access to services is not impeded and make it clear that there will be real penalties 
for doctors who break the law.  

922. Notwithstanding that the Act now prohibited charges by “any person” on behalf of a

physician, the MSC’s authority to enforce the prohibition was still limited to penalizing

1139 Exhibit 359, pp. CSC00048453/166, /178 [DBE, Tab 105]. 
1140 Medical and Health Care Services Act, S.B.C. 1992, c. 76, s. 16(1). 
1141 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 34 line 16 – p. 35 line 38 [DBT, Tab 74]. 
1142 Medical and Health Care Services (Amendment) Act, S.B.C. 1995, c. 52, S. 8. 
1143 Transcript Day 117 (18 September 2018), Evidence of Dr. Day, p. 29 line 35 – p. 35 line 43 [DBT, Tab 74]. 
1144 Exhibit 584B, Hansard, Tab 45 (23 July 1997), p. 6196 [DBE, Tab 197]. 
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physicians. As a result, the Act was amended again in 2003 to expand the range of enforcement 

options available to the MSC. In particular, Bill 92, the 2003 Act, amended the Act to permit the 

MSC to audit “any person”, and to seek an injunction to prevent “a person” from contravening 

the extra-billing prohibitions.1145 

923. During second reading of Bill 92 in November of 2003, Minister Hansen made the

following comments in the Legislature:1146

The amendments we are proposing today support our new-era commitment to “ensure 
that B.C. health care is universal, accessible, portable, comprehensive and publicly 
administered, consistent with the five principles of the Canada Health Act.” 

The changes will help protect patients’ access to publicly funded health care by 
providing greater clarity to patients, physicians and private clinic operators about charges that 
are not permissible under the Medicare Protection Act, as well as auditing procedures and 
penalties for violations. These changes will clarify when it is inappropriate to bill patients or 
unauthorized third parties, such as friends or relatives, for medically necessary medical 
procedures, including diagnostic services. The practice of third-party billing is only allowable 
for a few limited circumstances where approved agencies, such as the federal government or 
the Workers Compensation Board — and there are several other third-party agencies — are 
specifically and explicitly authorized to provide direct third-party payments. 

They will also clarify when it is inappropriate to bill for charges related to the 
provision of medically necessary procedures. These charges may be described to patients as 
fees for private nursing care or the rental of the facility. 

These amendments will also confirm the Medical Services Commission’s authority to 
respond to complaints by auditing relevant billing records of any physician, diagnostic facility 
or medical-surgical facility in British Columbia with respect to benefits provided to a 
beneficiary. 

Strengthening the auditing and enforcement provisions of the Medicare Protection Act 
will ensure consistency with similar statutes in other provinces, including Manitoba, Alberta 
and Ontario. I would like to emphasize that this legislation actually brings British Columbia in 
line with provisions that are already in place in other provinces. 

Finally, the amendments specify penalties for individuals or corporations who violate 
the legislation and authorize the Medical Services Commission to recover unlawful charges. 
This will enable government to, in turn, reimburse patients who have been inappropriately 
charged for medically necessary services. We expect these measures will help us to protect the 
financial and medical interests of our patients and B.C.’s health care system, while continuing 
to ensure equitable access to care by all British Columbians. 

If I can just take a minute to set out for the House some of the policies that are driving 
this particular initiative.… In doing so, I really want to emphasize that the changes we’re 
making today are not a policy shift for this government. It’s more clarification around the 
powers that are there to make sure compliance with the Canada Health Act can be achieved in 
British Columbia in the same way that it can be achieved in other provinces. 

The Canada Health Act, as I mentioned earlier, sets out the five principles for 

1145 Medicare Protection Amendment Act, 2003, S.B.C. 2003, c. 95, ss. 10, 11. 
1146 Exhibit 584B, Hansard, Tab 54 (18 November 2003), pp. 7977-7978 [DBE, Tab 197]. 
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provincial health care insurance plans. The Canada Health Act is obviously a piece of federal 
legislation, but it is the provinces that are obligated to ensure that there is compliance. In order 
for provinces to qualify for federal transfer payments for health care, medically necessary 
services must be available at no cost, meeting the universality principles of the Canada Health 
Act. 
  We have seen cases in the past where there have been complaints brought forward by 
individual patients who had received care in private clinics. Those patients then came forward, 
complaining that there may have been violations of the Canada Health Act as a result. In doing 
so, the provincial government then has an obligation to ensure that each of those complaints is 
followed up on. The problem we’ve had in the past is that we don’t have all the tools that other 
provinces have at their disposal to thoroughly follow up on those complaints when they do 
come forward. 
  There were two cases that actually occurred in 1999 where there were surgeries 
provided, and the patients came forward with complaints. We found that our ability to do the 
due diligence and the follow-up that was expected by Health Canada was not as strong as it 
should be. That has, in turn, led to these amendments. The ramification for the province was 
that because we could not satisfy Health Canada that the Canada Health Act had been adhered 
to in those circumstances, we in fact saw a holdback of transfers to the province that occurred 
this year to the tune of about $5,000. When you look at the total amount of money that is 
transferred from the federal government to the provinces, $5,000 may [not] seem like a lot of 
money, but I think there are principles at stake. We have made commitments to the public in 
this province that we are going to uphold the five principles of the Canada Health Act, and we 
need to make sure we have the tools with which to do that. 

924. The Bill 92 amendments were to come into force by Order-in-Council. The amendments 

relating to audits and injunctions were brought into force in December of 2006,1147 after 

prompting from the MSC.1148 The MSC promptly initiated audits of two private clinics that were 

suspected of having engaged in extra-billing.1149 

925. The audit of the first clinic, the Copeman Healthcare Centre, concluded that the clinic was 

not engaged in extra-billing.1150 

926. The second clinic in respect of which an audit was ordered, the False Creek Urgent Care 

Centre, addressed the MSC’s concerns by July of 2008 by agreeing to employ only non-enrolled 

                                                 
1147 B.C. Reg. 306/2006. 
1148 Exhibit 431, PSCBD, pp. 715-724 [DBE, Tab 126]. 
1149 Exhibit 429, PSCBD, “Requests for Medical Services Commission (MSC) Reviews: Apparent or Potential 
Extra-Billing Cases”, pp. 55-57 [DBE, Tab 125]. See also Exhibit 429, PSCBD, “Medical Services Commission 
Record of Decisions, January 17, 2007, p. 88 [DBE, Tab 125]; Exhibit 56, “Medical Services Commission Record 
of Decisions, March 14, 2006 [DBE, Tab 26]; Exhibit 57, “Medical Services Commission Record of Decisions, 
September 13, 2006, p. 3 [DBE, Tab 27]; Exhibit 59, “Medical Services Commission Record of Decisions, 
December 1, 2006 [DBE, Tab 28]; Exhibit 60, “Minute of the Medical Services Commission 06-065 [DBE, Tab 
29]; Transcript Day 24 (17 October 2016), Evidence of Tom Vincent, p. 93 line 3 – p. 99 line 35, p. 111 lines 7-45 
[DBT, Tab 18]. 
1150 Exhibit 55, “Copeman Healthcare Centre: Audit Report”, p. 16 [DBE, Tab 25]. 
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physicians.1151 

927. The MSC next determined to audit the Corporate Plaintiffs. Communications with Dr. Day

in connection with allegations of extra-billing had begun in the summer of 2007. The audit was

initiated in September of 2008, and the audit report was delivered in June of 2012. The delay in

the delivery of the audit report was the result of this litigation and the Corporate Plaintiffs’

attempt to prevent the audit from proceeding.1152

928. It is noteworthy that the original plaintiffs in this litigation were five private surgical clinics

and the Canadian Independent Medical Clinics Association. There were no individual patient

plaintiffs.1153

929. Once the audit report was received and confirmed that the Corporate Plaintiffs were

contravening the Impugned Provisions, in June of 2012, the MSC ordered them to cease extra-

billing within 30 days, or an injunction would be sought. As no response was received, the MSC

applied for an injunction pursuant to s. 45.1 of the MPA in September of 2012. It only agreed to

adjourn that application, in February of 2013, on the basis that the parties would work to bring

the clinics’ constitutional challenge to trial in a timely way.

930. It is again noteworthy that it was only after the Commission advised that it would be

seeking injunctive relief that the individual patient plaintiffs were added, pursuant to an

application filed on 31 July 2012.1154

931. The following facts are apparent from the above:

a. At no time has the Legislature authorized or approved contravention of the

Impugned Provisions in any way;

b. In fact, the Legislature has consistently acted to ensure that the Impugned

Provisions are enforced;

1151 Exhibit 429, PSCBD, “Requests for Medical Services Commission (MSC) Reviews: Apparent or Potential 
Extra-Billing Cases”, pp. 56-57 [DBE, Tab 125]. 
1152 Exhibit 11, CBD, “Specialist Referral Clinic (Vancouver) Inc. and Cambie Surgeries Corporation: Audit 
Report” p. 90 at p. 95; [Prima Facie truth] [DBE, Tab 11] Transcript Day 24 (17 October 2016), Evidence of Tom 
Vincent, p. 98 lines 15-25 [DBT, Tab 18]; Exhibit 429, PSCBD, “Requests for Medical Services Commission 
(MSC) Reviews: Apparent or Potential Extra-Billing Cases”, p. 36 at pp. 36-43. [Prima Facie Truth] [DBE, Tab 
125] See also Schooff v. British Columbia (Medical Services Commission), 2009 BCSC 1596 (“Schooff BCSC”) at
paras. 44-69, and Schooff v. British Columbia (Medical Services Commission), 2010 BCCA 396.
1153 All of the corporate plaintiffs other than Cambie discontinued their participation in the litigation in July of 2010.
1154 Only Chris Chiavatti, Mandy Martens, Krystiana Corrado, and Erma Krahn were added at that time; Walid
Khalfallah was added pursuant to an application filed on 8 January 2013.
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c. The MSC, once it was given the authority in December of 2006 to take action 

against private clinics, as opposed to merely physicians, moved to actively enforce 

the Impugned Provisions; and 

d. It is only the existence of this litigation that has prevented more vigorous 

enforcement of the Impugned Provisions since January of 2009. 

3.4.5.2 The Commission Did Enforce the Impugned Provisions 

932. The plaintiffs’ assertion seems to be that the MSC took no steps to enforce the Impugned 

Provisions at all. 

933. In fact, however, as the plaintiffs acknowledge (at para. 2104), Ministry staff on behalf of 

the MSC routinely responded to reports of extra billing by contacting the physicians or clinics in 

question to require them to refund the amounts that had been extra billed and to cease 

contravening the MPA.1155 

934. As is evidenced by the MSC’s records, often a letter was sufficient to ensure that a refund 

was provided, and/or the extra-billing prohibition ceased.1156 

935. The mere fact that the MSC did not, before 2006, see a need to go beyond these 

communications does not mean that they were not “enforcing” the Act. 

3.4.5.3 Plaintiffs’ Assertions Re: Dr. Smith are Inaccurate 

936. In addition, and specifically, the plaintiffs’ assertions in paragraphs 2109-2111 relating to 

Dr. Smit are inaccurate. Although Dr. Smit did assert during his testimony that the MSC had not 

responded to correspondence describing his idiosyncratic interpretation of the legislation,1157 that 

evidence was not accurate. The Court asked that the defendant provide evidence responding to 

Dr. Smit’s assertion,1158 and that evidence was included in the DSCBD. What the evidence shows 

is that: 

 The Ministry wrote to Dr. Smit on 12 May 2010 in connection with a report that a 

                                                 
1155 See also Exhibit 301, Affidavit #1 of Dr. Outerbridge, made 15 February 2018, p. 5, para. 43 [DBE, Tab 79]; 
Transcript Day 26 (19 October 2016), Evidence of Dr. Sahjpaul, p. 52 lines 17-37 [DBT, Tab 20]. 
1156 Exhibit 429, PSCBD, “Requests for Medical Services Commission (MSC) Reviews: Apparent or Potential 
Extra-Billing Cases”, p. 36 at pp. 55-67. [Prima Facie Truth] [DBE, Tab 125] 
1157 Transcript Day 19 (7 October 2016), Evidence of Dr. Smit, p. 49 line 35 – p. 50 line 6 [DBT, Tab 13]. 
1158Transcript Day 19 (7 October 2016), Evidence of Dr. Smit, p. 93 lines 37-43 [DBT, Tab 13]. 
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beneficiary had been charged for arthroscopic knee surgery;1159 

 Dr. Smit replied on 24 May 2010, neither confirming nor denying that the beneficiary 

in question had been charged, but making reference to the Canadian Charter of Rights 

and Freedoms;1160 

 The Chair of the MSC responded to this correspondence on 11 January 2011, advising 

Dr. Smit that the evidence indicated that the patient had been charged in violation of 

the MPA and inviting him to present his position in writing by no later than 15 

February 2011;1161 

 Dr. Smit responded on 11 February 2011, asserting that the services he was offering to 

patients were constitutionally protected by s. 7 of the Charter and proposing a 

different approach to enforcement of the MPA;1162 

 The Chair of the MSC responded on 24 May 2011 indicating that Dr. Smit’s proposal 

was inconsistent with the provisions of the legislation, and advising him that the 

MSC’s view remained unchanged;1163 and 

 On or about 14 September 2011 the MSC referred the White Rock Clinic for an extra-

billing audit.1164 

3.4.5.4 Enforcement of Impugned Provisions Not Legally Relevant 

937. In any event, the plaintiffs’ assertions regarding the level of enforcement of the Impugned 

Provisions in the past have no legal relevance to the claim made in this litigation. 

938. A mere failure by the executive branch of government to enforce legislation does not and 

cannot create any kind of presumption regarding its enforceability, effectiveness, or 

                                                 
1159 Exhibit 572B, DSCBD, Letter from Dr. Smit to Ms. Chuly (24 May 2010) p. 7. [Authenticity] [SEALED] 
[DBE, Tab 189] 
1160 Exhibit 572B, DSCBD, Letter from Dr. Smit to Ms. Chuly (24 May 2010) p. 7 [Authenticity] [SEALED] [DBE, 
Tab 189] 
1161 Exhibit 572B, DSCBD, Letter from MSC to Dr. Smit (11 January 2011) p. 18 [Authenticity] [SEALED] [DBE, 
Tab 189] 
1162 Exhibit 572B, DSCBD, Letter from Dr. Smit to MSC (11 February 2011) p. 14 [Authenticity] [SEALED] [DBE, 
Tab 189] 
1163 Exhibit 572B, DSCBD, Letter from MSC to Dr. Smit (10 May 2011) p. 12. [Authenticity] [SEALED] [DBE, 
Tab 189] 
1164 Exhibit 429, PSCBD, “Requests for Medical Services Commission (MSC) Reviews: Apparent or Potential Extra 
Billing Cases” p. 36 at p. 50 [Prima Facie Truth] [DBE, Tab 125]; Exhibit 572A, DSCBD, Letter from Acting 
Chair of Medical Services Commission to Chair of Audit & Inspection Committee (3 November 2011) p. 1 
[Authenticity] [DBE, Tab 188]. 



231 

 

constitutionality. 

939. In the Polygamy Reference, Bauman C.J. stated:1165 

The Amicus suggests that s. 293 has not been effective, and points to the miniscule number of 
prosecutions over the provision’s 120 year history. The Supreme Court answered this 
submission in R. v. Lucas, 1998 CanLII 815 (SCC), [1998] 1 S.C.R. 439, where it rejected a 
similar argument with respect to s. 300 of the Criminal Code, the prohibition of defamatory 
libel (at 466): 

 
The appellants argued that the provisions cannot be an effective way of achieving the 
objective. They contended that this was apparent from the fact that criminal 
prosecutions for defamation are rare in comparison to civil suits. However, it has been 
held that “[t]he paucity of prosecutions does not necessarily reflect on the seriousness 
of the problem”, rather it “might be affected by a number of factors such as the 
priority which is given to enforcement by the police and the Crown” (R. v. Laba, 1994 
CanLII 41 (SCC), [1994] 3 S.C.R. 965, at p. 1007 (emphasis added)). There are 
numerous provisions in the Code which are rarely invoked, such as theft from oyster 
beds provided for in s. 323 or high treason in s. 46. Yet, the infrequency of 
prosecutions under these provisions does not render them unconstitutional or 
ineffective. I agree that the small number of prosecutions under s. 300 may well be 
due to its effectiveness in deterring the publication of defamatory libel (Stevens, 
supra, at p. 310). 

940. The Supreme Court of Canada has made similar statements more recently in the context of 

a prosecution in connection with a breach of a municipal bylaw, in Immeubles Jacques 

Robitaille.1166 

941. This is consistent with the line of authority that holds that statements made by Ministers of 

the Crown cannot bind the Legislature.1167 As set out by the Supreme Court of Canada in 

November of 2018:1168 

The sovereignty of the legislature is central to the United Kingdom’s uncodified constitutional 
structure (Jackson v. Her Majesty’s Attorney General, [2005] UKHL 56, [2006] 1 A.C. 262, at 
para. 9 (per Lord Bingham)). Because there are no constituent instruments that either restrict 
the U.K. Parliament’s jurisdiction over certain subject matters or enshrine certain civil rights 
and liberties, “[a]ny law, upon any subject matter, is within Parliament’s competence” (P.W. 
Hogg, Constitutional Law of Canada (5th ed. (loose-leaf)), vol. 7, at p. 12-1). Parliamentary 
sovereignty therefore means that the legislative branch of government has supremacy over the 

                                                 
1165 Reference re s. 293 of the Criminal Code, 2011 BCSC 1588 at para. 1337. 
1166 Immeubles Jacques Robitaille inc. c. Québec (Ville), 2014 SCC 34 at paras. 25, 28-30. 
1167 Reference re Upper Churchill Water Rights Reversion Act, 1980, [1984] 1 S.C.R. 297, 1984 CarswellNfld 40 at 
para. 31; Peel (Regional Municipality) v. Great Atlantic & Pacific Co. of Canada Ltd., 78 D.L.R. (4th) 333, 1991 
CarswellOnt 489 at para. 159 (C.A.); B.C.T.F. v. British Columbia (Attorney General), 2008 BCSC 1699 at paras. 
65, 76-77; Reference re Canada Assistance Plan (Canada), [1991] 2 S.C.R. 525, 1991 CarswellBC 168 at para. 44 
(W.L.). 
1168 Reference re Pan Canadian Securities Regulation, 2018 SCC 48 at paras. 55, 69. 
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executive and the judiciary: both must act in accordance with statutory enactments, and neither 
can usurp or interfere with the legislature’s law-making function. … 
 
The Majority below … rejected the proposition that the Memorandum is merely a political 
undertaking that is not legally enforceable, and instead found it necessary to assume that the 
mechanisms set out in the Memorandum — including the involvement of the Council of 
Ministers in proposing and approving legislative amendments — will have their intended effect 
(para. 70). With this, we do not agree: the principle of parliamentary sovereignty is precisely 
the reason why we cannot rely on such an assumption. Any de facto control that the executive 
may be said to have over the legislature is irrelevant to our analysis: 
  

It is of no avail to point to the fusion of powers which characterizes the Westminster 
system of government. That the executive through its control of a House of Commons 
majority may in practice dictate the position the House of Commons takes on the 
scope of Parliament’s auditing function is not, with all respect to the contrary position 
taken by Jerome A.C.J., constitutionally cognizable by the judiciary.  

  
(Canada (Auditor General) v. Canada (Minister of Energy, Mines and 
Resources), [1989] 2 S.C.R. 49, at p. 103) 

3.4.5.5 Inaccurate Attribution to “Government” 

942. The above observations are also relevant to a further problem with the plaintiffs’ 

submissions. In numerous instances the plaintiffs have asserted that “the Government” has said or 

done something when that is patently inaccurate. 

943. “Government” only acts or speaks in specific, very formal ways, and it is inaccurate and 

misleading to describe other actions or communications as being acts or communications of “the 

Government”. For example, this Court has noted on earlier occasions that “what politicians say 

publicly, or in private utterances, is not admissible in court”.1169 Further, this Court confirmed in 

an earlier ruling that statements made by an agent or employee of the Province are not admissible 

evidence against the Province unless they are proven to have been made within the scope of their 

employment and, in the case of hearsay or opinion, that the Province has adopted them.1170 

944. Problematic assertions of this type are found, for example, in the following paragraphs of 

the plaintiffs’ Final Argument: 424,1171 529,1172 883,1173 1117,1174 1547,1175 1802,1176 1823,1177 

                                                 
1169 Cambie Surgeries Corporation v. British Columbia (Attorney General), 2018 BCSC 1553 at para. 16. See also 
Day Affidavit Decision at para. 284. 
1170 Documents in Possession Decision at paras. 80-83. 
1171 Referring to a briefing note. 
1172 Referring to an internal document described as a “cursory look” at a particular subject: Transcript Day 114 (11 
September 2018), Evidence of Sandra Feltham, p. 50 lines 14-29 [DBT, Tab 70]. 
1173 Referring to an internal report. 
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1847,1178 and 2417.1179 

3.5 The Patient Plaintiffs’ Experiences 

3.5.1 There is No Evidentiary Basis Establishing Harm Due to Waiting 

945. The plaintiffs are asking this Court to make findings of fact regarding the alleged harm 

suffered by the Patient Plaintiffs and, more importantly, to make findings about the cause of the 

alleged harm. However, they are asking the Court to address these issues which are central to the 

litigation without the benefit of any expert opinion evidence.  

946. There are serious evidentiary shortcomings with respect to the allegations of harm 

pertaining to each of the Patient Plaintiffs, as set out in the Fifth ANOCC.  

947. First, as an examination of the evidence in the case of each of the Patient Plaintiffs will 

show, the plaintiffs have not established a factual basis for the alleged harm suffered as a result of 

being on a waitlist. In the case of Mandy Martens, for example, any alleged harm is purely 

speculative. 

948. Moreover, the facts show that, for one reason or another, the Patient Plaintiffs were not 

told about, or chose not to avail themselves of, other options within the public healthcare system 

that would have addressed their issues with wait times. This is important because there must be a 

factual nexus between the wait times, the alleged harm and the impugned provisions. If there 

were alternative options that existed within the public health care system that simply were not 

used, then it cannot be said that the impugned provisions caused the wait or the harm.  

949. The second and equally as significant evidentiary problem is that the plaintiffs have not 

tendered any expert reports addressing the allegations harm made in their Fifth ANOCC. Without 

the necessary opinion evidence tendered through a qualified expert, the evidence relating to harm 

merely recites symptoms of an injury or illness. It is not enough for to say that one is anxious 

about one’s treatment or diagnosis. This would occur irrespective of the length of the wait. It 

would also occur with or without the Impugned Provisions.  

                                                                                                                                                              
1174 Referring to an email chain and a draft briefing note. 
1175 Referring to a briefing note. 
1176 Referring to an email chain. 
1177 Referring to an appendix to a report that is in evidence for authenticity only. 
1178 Not referring to any evidence at all. 
1179 Referring to actions of various Health Authority representatives. 
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950. In order to meet their burden, the plaintiffs must go a step further and prove that the 

alleged harm was as a result of being on a waitlist. Once this has been established, they then have 

the burden of showing a causal connection to the Impugned Provisions. Whether the Patient 

Plaintiffs’ symptoms or condition was made worse as a result of being on a waitlist is a matter of 

opinion. Without this key evidence, the plaintiffs fall short of establishing harm that is linked to 

the Impugned Provisions.  

951. This Court has already ruled on the necessity for expert opinion evidence with respect to 

harm. In reasons for judgment issued 11 October 2016, this Court determined that evidence with 

respect to wait times having an impact on the health or outcomes and quality of life of patients or 

delayed treatment having a negative impact on the overall well- being of patients, must 

necessarily be qualified expert opinion evidence.1180 The Court was clear that any other evidence 

purporting to address these issues was inadmissible.1181 

952. This ruling was necessitated by the content of the will say statements of many of the lay 

physician witnesses, which indicated that their evidence would tread into the realm of expert 

opinion and even the ultimate issue.  

953. To the extent that the evidence of these lay witnesses purports to provide opinions, 

conclusions or observations with respect to the impact of wait times on that patient’s condition, 

that evidence is inadmissible and should not be relied upon. 

954. However, the Court’s ruling applies not only to the evidence of lay witnesses but to all 

evidence relied upon for proof of harm. When discussing alleged harms by speciality, for 

example, the plaintiffs make generalizations about harm by specialties such as cancer diagnosis 

and surgery and orthopaedic surgery and try to link these generalizations to the Patient Plaintiffs.  

955. In doing so, the plaintiffs rely on a variety of evidentiary sources that do not amount to 

expert opinion evidence from a qualified expert, but which purport to speak to the general nature 

of the illness, injury or condition, the risks associated with the illness, injury or condition and 

risks associated in waiting for diagnosis or surgery. For example, they rely upon MOH briefing 

notes,1182 reports attached to the report of Dr. Matheson,1183 and reports from the PHSA.1184 

                                                 
1180 Scope of Physician Evidence Decision.  
1181 Scope of Physician Evidence Decision, at paras. 22-23. 
1182 PFA, at para.1547 
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956. However, none of these sources of evidence have met the requirements of Rule 11-6, 

including identifying the author, identifying the author’s qualifications and experience, the 

instructions provided, the reasons for the opinion and the certification required under Rule 11-

2(2). The material has not been appropriately served and the authors of the material (whoever 

they may be) have not attended for cross examination. As such, none of this material can be 

relied upon as expert opinion evidence.  

957. It is for this reason that it is important that this evidence not be extrapolated and applied 

to the Patient Plaintiffs.  

958. In addition to the above, it is important to remember that a wait time for diagnostic 

services or surgery beyond a benchmark wait time is not evidence of harm. We have heard this 

from a number of witnesses, including Dr. Masri, who testified as follows:1185  

… But I can’t tell you just because you waited nine months now your outcome’s going to 
be terrible; let’s cancel the surgery; there’s no point in doing it any more. 
Q That’s right. And just because you waited six months and two weeks isn’t going to 
make the difference in the success of your outcome. 
A Correct. Whether you wait six months less one week or six months plus one week, 
like, that six-month target isn’t the magic number that’s going to tip you over the edge. 
Q That’s right. From the perspective of the individual patient. From the perspective of a 
hospital administrator it may make a difference in terms of meeting targets. 
A Sure. Particularly if you had a system where you had to pay penalties. 
Q M’mm-hmm. And even if the benchmark is achieved of course the reverse of what 
we’ve just been talking about is also true; you can’t guarantee that if your if the patient 
gets their treatment, gets their operation within the benchmark well, then, they’re going 
to have a successful outcome. 
A No. 
Q No. 
A So there’s always a risk of complications, and that’s always discussed with patients. 
Q And not even just complications, but as you’ve said earlier -- 
A It’s a bell curve. 
Q 10 percent of patients it really doesn’t matter when they get the operation, that 
outcome is not going to be good for them. 
A Correct. … 

959. The plaintiffs argue that the Patient Plaintiffs have suffered harm while being on a wait 

list, but this is an assertion that goes to the heart of the issue in this trial and, therefore, it is 

imperative that the plaintiffs have appropriate, reliable, and ultimately admissible evidence to 

                                                                                                                                                              
1183 PFA, at paras.1544, 1545 
1184 PFA, at para.1548  
1185 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 101 line 23 – p. 102 line 22 [DBT, Tab 56]. 
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establish this claim.  

960. In addition to the lack of factual evidence and expert evidence establishing harm, the 

plaintiffs have also failed to make a connection between the alleged harm and the Impugned 

Provisions. The plaintiffs have led no evidence to show that the Impugned Provisions caused the 

wait for medical treatment in the public system.  

961. Moreover, the plaintiffs have not established that, in the absence of the Impugned 

Provisions, any of the Patient Plaintiffs would have been able to afford, or have obtained, private 

healthcare. 

3.5.2 Mandy Martens 

962. Ms. Martens’ story describes circumstances in which her health care providers in the 

public system took appropriate steps to investigate her symptoms and triage her case in light of 

her symptoms and condition. While this process was underway, Ms. Martens elected to pursue a 

private diagnostic option instead of continuing her treatment in the public system. Her decision to 

pursue a private colonoscopy precluded any attempts to expedite her service in the public system. 

As a result of this choice, the facts in her case do not support the allegations of harm. Moreover, 

any allegations of harm in Ms. Martens’ case amount to speculation that is unsupported by 

opinion evidence from a qualified expert.  

3.5.2.1 The Facts 

963. On 2 May 2011, Ms. Martens, who was 35 years at the time, attended at her family 

physician’s office reporting symptoms of blood in her stools.1186 This was the first time she had 

reported these symptoms to her family physician and prior to that, she had been in good health 

throughout her life.1187 She was seen by Dr. Willem de Vynck, who was filling in for her usual 

family doctor, Dr. Steven Hansen.1188  

964. According to Ms. Martens’ testimony, Dr. de Vynck performed a physical examination 

and “didn’t see anything irregular.”1189 This accords with Dr. de Vynck’s clinical notes from that 

                                                 
1186 Exhibit 49, ASF of Ms. Martens, p. 2 para. 3 [SEALED] [DBE, Tab 22] 
1187 Transcript Day 24 (17 October 2016), Evidence of Ms. Martens p. 2 lines 5-18 [DBT, Tab 18]. 
1188 Exhibit 49, ASF of Ms. Martens, p. 2 para. 3 [SEALED] [DBE, Tab 22] 
1189 Transcript Day 24 (17 October 2016), Evidence of Ms. Martens p. 3 lines 20-24 [DBT, Tab 18]. 
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day.1190 In that appointment, Dr. de Vynck did not raise with Ms. Martens the possibility that she 

might have cancer.1191 As Dr. Hansen explained, for people in Ms. Martens’ age group, and for 

someone who was healthy, the commonest source of rectal bleeding would be hemorrhoids or 

anal fissures.1192  

965. On that same day, Dr. de Vynck referred Ms. Martens to Dr. Scott Cowie for a 

consultation and diagnostic colonoscopy.1193 Shortly thereafter, Dr. Cowie’s office confirmed 

with Dr. Hansen’s office that an appointment for a consultation had been scheduled for 3 

November 2011.1194  

966. In the weeks after the appointment with Dr. de Vynck, Ms. Martens began to feel pain in 

her back. On 28 May 2011, Ms. Martens attended at Willoughby Medical Clinic, a walk-in clinic, 

and saw Dr. Rina Du Plessis for back pain. Ms. Martens attended at a walk-in clinic as her family 

physician’s office was not open on that day. Dr. Du Plessis ordered an abdominal ultrasound and 

advised Ms. Martens to attend at emergency if the pain worsened.1195 In that appointment, Dr. Du 

Plessis did not raise with Ms. Martens the possibility that she might have cancer.1196 

967. Subsequently, on 29 May 2011, Ms. Martens attended at the emergency department at 

Langley Memorial Hospital, where she was seen by Dr. Petrus Van Tonder. At that visit, Dr. Van 

Tonder ordered a number of blood tests. Dr. Van Tonder advised that the results of the 

bloodwork “looked good”.1197  

968. It was at this visit that Ms. Martens asked Dr. Van Tonder if she could see a specialist 

immediately. However, in Dr. Van Tonder’s view, her symptoms did not warrant an urgent 

examination by a specialist surgeon, and he declined to call one in.1198 According to Ms. 

Martens’ evidence, Dr. Van Tonder said a specialist would laugh at him if he made that 

request.1199 
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969. Given what was known about Ms. Marten’s symptoms and condition at the time, Dr. Van 

Tonder elected to proceed with non-urgent investigations. To that end, Dr. Van Tonder ordered 

an outpatient abdominal ultrasound, which was attended to swiftly and was completed 3 days 

later on June 1, 2011. The results of the ultrasound indicated “abnormal liver masses”.1200  

970. After Dr. Hansen received the results of the ultrasound, he saw Ms. Martens five days 

later on June 6, 2011. At that time, Dr. Hansen had the results of the ultrasound, but he did not 

think the liver masses were cancerous.1201 He examined her on that day and his differential 

diagnosis, considering her presenting symptoms, was possible inflammatory bowel disease, such 

as colitis.1202  

971. Dr. Hansen did not suspect cancer but in light of some of the newly reported symptoms, 

he advised Ms. Martens during that visit that he may be able to make arrangements to expedite 

the appointment with Dr. Cowie, scheduled in November.1203 Although it was open to Dr. Hansen 

to do so, he ultimately made no attempts to contact Dr. Cowie at all and no attempts at all to 

expedite the colonoscopy.1204 

972. No attempts were made to expedite her appointment because, by that time, Ms. Martens 

made an independent decision to seek out a private colonoscopy instead.1205 In fact, Ms. Martens 

had contacted the SRC on 6 June 2011 – the very same day that she saw Dr. Hansen.1206 

973. Time and again, this Court heard evidence from physicians stating that, if they believed 

the situation warranted it, they could and would contact the specialist’s office directly to obtain 

an expedited service. Dr. Hansen himself did this when ordering the CT multiphasic study of Ms. 

Martens’ liver, when he took the requisition over to the radiology department personally to get it 

expedited.1207 

974. Moreover, in her oral testimony, Dr. McCracken, a general practitioner, described how 

she was easily able to expedite an appointment for a patient in very similar circumstances to Ms. 
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Martens.1208 Dr. McCracken described this process as the role of a family physician in properly 

communicating with the specialist and ensuring that “…the messages that need to get heard in a 

timely manner are heard.”1209 

975. As well, in his oral testimony, Dr. Lauzon confirmed that he typically saw an urgent 

referral for a colonoscopy within approximately two weeks.1210 

976. Given her symptoms and presentation at the time of the initial consultation, Ms. Martens 

was appropriately scheduled for a non-urgent colonoscopy. The priority status of this 

colonoscopy was determined by a medical professional who used their best judgment at the time 

in light of the symptoms indicated. This is an example of appropriate triaging which, by all 

accounts, is a necessary and important part of any health care system. 

977. There is no foundation for the plaintiffs’ assertion that Ms. Martens would have continued 

to wait for “several more months” for her consultation and colonoscopy had she remained within 

the public system.1211 Once additional symptoms were reported and observed, Ms. Martens’ 

diagnostic colonoscopy could have been expedited. However, the public system was never given 

an opportunity to respond to Ms. Martens` circumstances and new diagnostic results, as Ms. 

Martens chose to pursue private services. 

3.5.2.2 The Allegations of Harm are Unsupported by Opinion Evidence from a 
Qualified Expert 

978. The plaintiffs’ specific allegations of harm with respect to Ms. Martens are found in the 

Fifth ANOCC, which alleges that: 

a. Early diagnostic intervention was critical to the success of Ms. Martens’ 

treatment; and 

b. Had she waited until November 2011 for the diagnostic colonoscopy in the public 

system, the likelihood of a successful outcome of her treatment would have been 

dramatically reduced.1212 

979. Examining how early diagnostic intervention affected the outcome of Ms. Martens’ 
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treatment and establishing that it was, in fact, “critical” to the success of her treatment requires a 

review and an opinion from an expert qualified to provide that evidence. That opinion would 

necessarily have to address how early intervention in Ms. Martens’ case specifically impacted the 

outcome of her treatment. However, there is no opinion evidence of this nature.  

980. Similarly, the plaintiffs’ assertion that Ms. Martens would have faced a reduced 

likelihood of success in her treatment if she had attended the November 2011 diagnostic 

ultrasound is not supported by the necessary expert opinion that would address how the passage 

of time would impact Ms. Martens’ treatment and prognosis. Additionally, such an opinion, if it 

had been tendered, would have been speculative only, as we know that Ms. Martens did not, in 

fact, wait for her colonoscopy. 

981. The plaintiffs rely upon evidence from a lay witness, Dr. Lauzon, who performed services 

for the Corporate Plaintiffs and who was not qualified as an expert in this trial, and who testified 

as a witness for the plaintiffs to support allegations of harm with respect to waiting for a 

colonoscopy. As a lay witness the scope of his evidence must necessarily remain factual. He is 

limited to providing an account of the relevant circumstances and his observations.  

982. Despite not being qualified as an expert witness, Dr. Lauzon gave evidence in his oral 

testimony that amounts to expert opinion evidence. His evidence strayed into the realm of 

opinion with respect to: the manifestations of colon cancer; conclusions regarding how cancer 

progresses; the consequences of waiting for diagnosis or treatment; and the impact waiting may 

have on prognosis.1213 This inadmissible evidence is used to assert that waiting for a colonoscopy 

in the public system put Ms. Martens’ health and life at risk of irreparable harm and even 

mortality. 

983. That opinion evidence could only be tendered through a properly qualified expert in 

accordance with the requirements of Rule 11-7. The evidence Dr. Lauzon gave is not a basic 

impression or a compendious statement of facts that an ordinary person could provide without 

special expertise. It specifically purports to address the progression and nature of colon cancer 

and outcomes. 

984. Dr. Lauzon’s evidence in of these areas amounts to inadmissible expert evidence and 

should not be relied upon.  
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985. In addition to relying on inadmissible opinion evidence, the plaintiffs, in their written 

argument, make numerous assertions for which there is no evidence cited at all. Examples are: 

a. That an earlier diagnosis of cancer leads to a better prognosis; (para. 919) 

b. That a diagnosis of colon cancer could not be ruled out until she had a specialist 

consultation and colonoscopy; (para. 922) 

c. The Ms. Martens’ health would have suffered adverse consequences had she 

continued to be treated within the public system; (para. 913) 

d. That obtaining the private colonoscopy “may well have” saved Ms. Martens life; 

(para. 918) 

e. That obtaining a private colonoscopy prevented her cancer from further 

progressing; (para. 918) 

f. That generally patients have been able to obtain more timely cancer diagnosis and 

surgery when it is not possible in the public system; (para. 923) and 

g. The broad generalization that diagnosing cancer at an earlier stage means that it is 

more treatable and that, in turn, makes it less resource intensive to the public 

health care system. (para. 923) 

986. Any general allegations that patients are put at an increased risk of irreparable harm as a 

result of waiting for a diagnostic colonoscopy must be proven by expert evidence. Although the 

plaintiffs assert that Ms. Martens’ experience is illustrative of such a risk,1214 there is no expert 

evidence to support that assertion. 

987. With this assertion, the plaintiffs appear to be arguing that any person in Ms. Martens’ 

situation should be provided with an immediate colonoscopy, and this is simply untenable. At the 

time of her initial visit to her family physician, Ms. Martens had only one reported symptom and 

the records show that she reported having this symptom for only a month. According to her 

physicians, there could be numerous causes for this symptom and in most cases this would not 

indicate colon cancer. Therefore, in almost every case with these facts, an immediate 

colonoscopy would be highly unnecessary. When Ms. Martens later presented with additional 

symptoms, Dr. Hansen thought that these additional symptoms warranted more expedited 

diagnostic services, testifying that six to eight weeks would have been reasonable. Had Dr. 
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Hansen pursued that expedited appointment, it likely would have materialized.  

988. The plaintiffs allege that Ms. Martens’ ability to obtain a private colonoscopy allowed her 

to have more timely access to diagnosis, treatment and surgery than would have been possible in 

the public system.1215 However, as discussed earlier, the evidence shows quite the contrary and 

that the public system could have, in fact, expedited Ms. Martens’ services. The plaintiffs fail to 

address this in their pleadings and their argument. However, this means that there is no factual 

connection between the wait time and the Impugned Provisions. 

989. Finally, the evidence shows that, once the diagnosis was confirmed, Ms. Martens very 

swiftly received the necessary surgery and treatment.1216 

990. The evidence that we do have regarding Ms. Martens is that she did not wait for a 

colonoscopy and her treatment for colon cancer was successful. To say that Ms. Martens suffered 

harm, or irreparable harm, as a result of waiting for diagnostic services in the public system 

requires more and different evidence than has been tendered in this trial. There is, moreover, a 

lack of any evidence that the Impugned Provisions worsened or had any impact at all on her wait 

time. 

3.5.3 Walid Khalfallah 

991. As with the other Patient Plaintiffs, the plaintiffs are asking this Court to make findings 

about the harm suffered by Mr. Khalfallah and, importantly, to make findings about the cause of 

that harm, without the benefit of any expert evidence that addresses these key issues that are 

central to this litigation.  

992. As will be discussed further, none of the plaintiffs’ allegations of harm have been proven 

through evidence tendered at trial. 

3.5.3.1 The Facts 

993. Mr. Khalfallah is currently 23 years of age. His medical history is a complex one. He has 

experienced global developmental delay, resulting from a genetic condition. Over the years he 

presented with complex medical conditions which necessitated various medical assessments. In 
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addition to global developmental delay, Mr. Khalfallah has a heart murmur, nystagmus and a 

long stomach.1217  

994. During his youth, and since 1997, Mr. Khalfallah`s medical care was overseen by Dr. 

Warshawski, a pediatric consultant in Kelowna. In 2004 Dr. Warshawski referred Mr. Khalfallah 

to Dr. Stephen Tredwell, a pediatric orthopedic surgeon at BCCH. In June 2004, Dr. Tredwell 

diagnosed Mr. Khalfallah with thoracic kyphosis.1218 

995. At that time, Mr. Khalfallah did not require surgery for his condition, but Dr. Tredwell 

recommended that he follow up in 9 months’ time and then on an annual basis.1219 

996. Mr. Khalfallah did not return to BCCH or to Dr. Warshawski for follow-up consultations 

between 2004 and 2009.1220  

997. Mr. Khalfallah was next seen by Dr. Warshawski on 22 May 2009. In his report of 26 

June 2009, Dr. Warshawski noted that he had referred Mr. Khalfallah for a “relatively urgent 

assessment.”1221 Dr. Warshawski’s referral was received by Dr. Christopher Reilly.1222 

998. It is unclear what time frame Dr. Warshawski had in mind when he referred Mr. 

Khalfallah for an assessment that was “relatively” urgent. However, the urgency, as Dr. 

Warshawski explained during his oral testimony, was because Mr. Khlafallah was in a pubertal 

growth spurt and may have been a candidate for bracing. According to his evidence, Dr. 

Warshawski thought that bracing (if it was indicated as appropriate) should be done sooner rather 

than later. He noted that, if surgery was indicated, then the referral would ensure that “they would 

be aware of him and be able to plan it accordingly,”1223 thus deferring to Dr. Reilly to determine 

the appropriate time frame for surgery, if surgery was necessary. 

999. Mr. Khalfallah saw Dr. Reilly on 3 August 2010. However, prior to this appointment, Dr. 

Reilly’s office requested a reassessment of Mr. Khalfallah’s condition.1224 

1000. Mr. Khalfallah attended on 2 March 2010 for a reassessment. After X-rays were 
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completed for that assessment he was seen by Dr. Warshawski on 29 March 2010, who advised 

Mr. Khalfallah’s mother that he would contact the Scoliosis Clinic in Vancouver to see if they 

could get an expedited consultation.1225 

1001. Mr. Khalfallah then attended for a consultation with Dr. Reilly on 3 August 2010. Dr. 

Reilly performed a physical examination of Mr. Khalfallah at that time. The medical record from 

that visit dated 3 August 2010 indicates that Mr. Khalfallah was functioning and feeling quite 

well. He was not having any pain in his legs. Although Mr. Khalfallah was noted to have some 

“achy discomfort” over the kyphosis when he stood for a long time, it was “not a major 

difficulty.” He required no medications for it. He was noted to generally enjoy good health and 

remained very mobile”.1226 

1002. Dr. Reilly did not think there was a role for bracing and ultimately recommended surgery. 

He noted that Mr. Khalfallah`s mother was “understandably upset at the concept of surgery.”1227  

1003. In that 3 August 2010 appointment, Dr. Reilly advised Ms. Waitkus that, by its nature, 

this was a high risk surgery, including mentioning the risk of paralysis in a surgery that takes 

place so close to the spine.1228  

1004. Dr. Reilly developed a plan for Mr. Khalfallah, confirming that Mr. Khalfallah was going 

to be reassessed in the clinic again the fall and that he would review the surgery again with his 

mother at that time.1229 Dr. Reilly made a handwritten note on his August 2010 clinical note 

stating “Book OR, F/U Jan 2010” (inadvertently indicating 2010 instead of 2011).1230 

1005. This handwritten note is one example of a number of miscommunications involving Dr. 

Reilly’s office pertaining to Mr. Khalfallah’s care. According to the ASF, Ms. Waitkus contacted 

Dr. Reilly’s office in October or November 2010 and was advised that there was no follow up 

appointment booked for Mr. Khalfallah “because she had not booked it after the August 2010 

consultation.” 1231 Therefore, even though Dr. Reilly had planned to see Mr. Khalfallah in the 

fall, as a result of miscommunication between Ms. Waitkus and Dr. Reilly’s office, the 

                                                 
1225 Exhibit 25, ASF of Mr. Khalfallah, p. 4, para. 17 [SEALED] [DBE, Tab 16] 
1226 Exhibit 25, ASF of Mr. Khalfallah, document CSC0000035, p. 53 [SEALED] [DBE, Tab 16] 
1227 Exhibit 25, ASF of Mr. Khalfallah, document CSC0000035, p. 54 [SEALED] [DBE, Tab 16] 
1228 Transcript Day 17 (5 October 2016), Evidence of Ms. Waitkus, p. 10 lines 23-25 [DBT, Tab 11]. 
1229 Exhibit 25, ASF of Mr. Khalfallah, p. 4 para. 20 [SEALED] [DBE, Tab 16] 
1230 Exhibit 25, ASF of Mr. Khalfallah, p. 5 para. 24 [SEALED] [DBE, Tab 16] 
1231 Exhibit 25, ASF of Mr. Khalfallah, p. 5 para. 26 [SEALED] [DBE, Tab 16] 



245 

 

appointment itself was never made. 

1006. Mr. Khalfallah was seen again, however, by Dr. Warshawski on 6 December 2010. Dr. 

Warshawski’s clinical notes indicate that Mr. Khalfallah had been stable since Dr. Warshawski 

last saw him in March 2010. He was observed to be well and had no discomfort. He did not have 

any respiratory compromise.1232 

1007. Dr. Warshawski agreed that, in approximately the fall of 2010, Mr. Khalfallah was still 

functioning quite well and taking part in many physical activities.1233 When Dr. Warshawski then 

saw Mr. Khalfallah in December of that year, he observed that Mr. Khalfallah seemed to be doing 

well and had no discomfort.1234 Dr. Warshawski also observed that Mr. Khalfallah`s energy level 

was good and that he seemed to be enjoying himself at school.1235 

1008. Dr. Warshawski agreed that he did not observe a deterioration in Mr. Khalfallah`s 

condition on that day.1236 

1009. In his testimony, Dr. Warshawski confirmed that he always had the option of calling Dr. 

Reilly’s office directly to try to expedite an appointment for Mr. Khalfallah, but he did not feel 

that Walid’s condition was sufficiently urgent to warrant speaking to Dr. Reilly.1237 

1010. Throughout the period in which Mr. Khalfallah waited for surgery, Dr. Warshawski was 

under the impression that Dr. Reilly could manage Mr. Khalfallah’s care appropriately. He did 

not look into alternative services for Mr. Khalfallah in the interim.1238 

1011. Ms. Waitkus also understood, through her discussions with Dr. Reilly, that if Mr. 

Khalfallah`s care became urgent, Dr. Reilly could expedite Mr. Khalfallah`s surgery.1239 

However, Dr. Reilly never took steps to do that. 

1012. This is consistent with Dr. Reilly’s prioritization of Mr. Khalfallah, in which he classified 

him as elective, and not urgent. In his testimony, Dr. Reilly stated: 

And the priority 3 was elective. So most patients with spine deformities who are doing 
reasonably well would fit into that category. And Mr. Khalfallah was priority 3. I don’t 
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think he was in pain when I saw him. He wasn’t bothered by the kyphosis. The concern 
was what would happen in the future, so there was nothing urgently I needed to take care 
of.1240  

1013. Mr. Khalfallah’s next visit with Dr. Reilly took place on 22 February 2011. In a letter 

from Dr. Reilly to Dr. Warshawski dated 22 February 2011, he advises Dr. Warshawski that he 

already had Mr. Khalfallah booked for the surgical procedure.1241 In a clinical note dated 22 

February 2011, there is a handwritten note stating “book OR for this summer, not June.”1242 

1014. Mr. Khalfallah was not booked for surgery in the summer of 2011, but Dr. Reilly hoped 

to schedule him for November, 2011.1243 In June or early July of 2011, when she learned that Mr. 

Khalfallah was not on the surgical slate that summer, Ms. Waitkus felt that Dr. Reilly had not 

done what he said he was going to do.1244 

1015. Ultimately, Mr. Khalfallah was scheduled for surgery with Dr. Reilly in November, 2011. 

However, Mr. Khalfallahs’ surgery, instead, took place on 9 January 2012 at the Shriner’s 

Hospital in Spokane, Washington. 

1016. There are a few key points with respect to Mr. Khalfallah’s circumstances. There were 

evidently problems with Dr. Reilly’s booking and communication, which resulted in missed 

opportunities. However, during that period, Mr. Khalfallah’s surgery was never indicated as 

urgent. Fortunately, Mr. Khalfallah remained fairly stable during that period between the initial 

referral to Dr. Reilly and his surgery, with few symptoms. 

1017. As discussed, the foregoing facts indicate that there was an issue with Dr. Reilly’s 

booking and scheduling. Over the years, Mr. Khalfallah received numerous treatments, 

assessments, consultations and surgeries from other physicians. He underwent genetic testing, 

speech therapy, two surgeries for undescended testes, and two hernias, both of which required 

surgery.1245 

1018. Ms. Waitkus confirmed in her oral testimony that, over the years, Mr. Khalfallah was able 

to receive the medical care that he needed, with the exception of his treatment through Dr. 
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Reilly.1246 Dr. Reilly’s office did a poor job of communicating with Ms. Waitkus and ensuring 

that the scheduling stayed on track.  

1019. Out of province options for surgery were never explored for Mr. Khalfallah.1247 

3.5.3.2 There is No Evidence to Prove Harm from Waiting 

1020. The plaintiffs allege in the Fifth ANOCC that: 

a. Because of delays in Mr. Khalfallah’s treatment, there was a “significantly 

increased risk to Khalfallah of an adverse outcome.”; 

b. Due to complications during surgery, Mr. Khalfallah was left a paraplegic; and 

c. If Khalfallah had obtained medical services in a timely and reasonable way, there 

is far less likelihood that Khalfallah would have suffered the spinal cord injury 

which left him paralysed below the navel.1248  

1021. In order to prove the alleged harm to Mr. Khalfallah, the plaintiffs purport to rely entirely 

on opinion evidence that is inadmissible. 

1022. In particular, the plaintiffs purport to rely on the opinion evidence of lay witnesses, Dr. 

Reilly and Dr. Warshawski, for the purposes of establishing the alleged risks of waiting for spinal 

surgery and the alleged harm in Mr. Khalfallah’s case in particular. Neither Dr. Reilly nor Dr. 

Warshawski were qualified as expert witnesses in this trial, and their evidence with respect to 

harm and consequences of waiting is inadmissible or given no weight. 

1023. Dr. Warshawski testified for the plaintiffs in October, 2016. The plaintiffs’ reliance on the 

evidence of Dr. Warshawski, a pediatric consultant, to establish the risks associated with spinal 

surgery1249 is inadmissible and should not be used to establish the risks with kyphosis progression 

generally and certainly not with respect to Mr. Khalfallah’s condition specifically. 

1024. In paragraph 1575 of the PFA, the plaintiffs refer to the oral testimony of Dr. Reilly to 

establish that the surgical risk and difficulty associated with Mr. Khalfallah’s surgery had 

allegedly increased.1250 Any evidence addressing whether or not a patient faces harm while 
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waiting for surgery or faces greater risk during surgery as a result of waiting is clearly opinion 

evidence. To the extent that Dr. Reilly’s evidence purports to comment on these issues, that 

evidence is inadmissible. 

1025. The plaintiffs further rely upon the evidence of Ms. Waitkus to establish the risks related 

to kyphosis and any alleged consequences of waiting for surgery.As illustrated in paragraph 1572 

of the PFA, the plaintiffs rely upon her testimony to establish proof of the risks relating to Mr. 

Khalfallah’s condition. However, the evidence cited in this paragraph is Ms. Waitkus’ account of 

her conversation with Dr. Reilly regarding Mr. Khalfallah’s condition, its progression, and risks 

associated with the same. This evidence amounts to both inadmissible hearsay and inadmissible 

expert evidence, and is wholly inadmissible. 

1026. In paragraph 1586, the plaintiffs cite a portion of the oral testimony of Ms. Waitkus in 

order to reportedly illustrate her “state of mind.” However, the portion of the transcript included 

tells us nothing about Ms. Waitkus’ state of mind at all, but rather recites hearsay evidence that 

she heard from undisclosed sources about Mr. Khalfallah’s condition. 

1027. More generally, the plaintiffs allege that increased curvatures in both conditions increase 

the complexity and risk of surgery.1251 There is no evidence cited to support this assertion. 

1028. Overall, the evidence shows that Mr. Khalfallah remained stable during the period in 

which he waited for surgery. His surgery was never indicated to be urgent by the surgeon, Dr. 

Reilly. Although Dr. Reilly indicated that he was aiming for an earlier date than what 

materialized, Dr. Reilly never indicated that there was any urgency to Khalfallah’s surgery.  

1029. Mr. Khalfallah presented with complex medical issues that required sophisticated 

resources to address. Mr. Khalfallah required a complicated and high-risk spinal surgery. It was 

impossible for Mr. Khalfallah to have been treated at a private medical clinic: there are no private 

clinics in BC that could have provided this service. Therefore, the plaintiffs have failed to 

establish a connection to the Impugned Provisions.  

1030. The fact that Mr. Khalfallah was rendered paraplegic after his spinal surgery was clearly 

unfortunate. However, the fact remains that the loss or harm suffered by this plaintiff were not 

caused by the Impugned Provisions. There is no link between the wait that Mr. Khalfallah 

                                                                                                                                                              
19 [DBT, Tab 12]. 
1251 PFA, para 1556. 
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experienced and the Impugned Provisions. There is no evidence that the Impugned Provisions 

impacted Mr. Khalfallah’s wait time and certainly no evidence that, absent the Impugned 

Provisions, Mr. Khalfallah’s wait time would have been any better or that he would have had 

more options for his care.  

3.5.4 Krystiana Corrado 

1031. The evidence tendered in this action with respect to Ms. Corrado fails to establish a 

factual basis for harm. More importantly, there is also an absence of expert evidence that Ms. 

Corrado suffered harm, or that any harm resulted from being on a waitlist. Although the plaintiffs 

purport to rely on the evidence of Dr. Reilly and Dr. Weckworth in this regard, neither of these 

witnesses was qualified as an expert in this action and any opinion evidence from them is 

inadmissible. Finally, when considered as a whole, it is clear that Ms. Corrado’s wait time was 

not a result of any systemic delays, but rather, it was a result of poor referrals and personal 

choice. 

3.5.4.1 The Facts 

1032. On 14 April 2011 Ms. Corrado sustained an injury to her right knee during a soccer game. 

She was taken to the emergency department at Eagle Ridge hospital in Port Moody on that 

day.1252 Dr. Gunnar Erhardt examined Ms. Corrado and reviewed the X-rays. He noted a small 

joint effusion was present. There was no evidence of bone chips, but he was not sure that she 

damaged ligaments in her knee.1253 Dr. Erhardt gave Ms. Corrado Tylenol and advised her to 

follow up with her family doctor.1254 

1033. Ms. Corrado saw her family doctor, Dr. Weckworth, on 19 April 2011, five days after her 

visit to emergency. Dr. Weckworth’s notes state that she advised Ms. Corrado to return to her 

after a week’s time, but Ms. Corrado did not return to see her until 17 May 2011, a month after 

her initial visit.1255  

1034. At that time, Ms. Corrado was able to walk, but had some difficulties with stairs and 

                                                 
1252 Exhibit 24, ASF of Ms. Corrado, p. 2 paras. 5-6 [SEALED] [DBE, Tab 15] 
1253 Exhibit 24, ASF of Ms. Corrado, p. 3 para.7 [SEALED] [DBE, Tab 15] 
1254 Exhibit 24, ASF of Ms. Corrado, p. 3 para. 8 [SEALED] [DBE, Tab 15] 
1255 Exhibit 24, ASF of Ms. Corrado, p. 3 paras. 9-10 [SEALED] [DBE, Tab 15] 
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could not run.1256 Dr. Weckworth referred her for an MRI and also recommended 

physiotherapy.1257 In her testimony, Ms. Corrado said that she could not remember if she 

attended for physiotherapy, and there is no evidence that Ms. Corrado ever did attend for 

treatment as recommended by her physician.1258 

1035. Notably, Ms. Corrado received her MRI only two weeks after her visit with Dr. 

Weckworth on 2 June 2011. The MRI report stated that she had a tear of her anterior cruciate 

ligament (“ACL”).1259 

1036. Although, in her testimony, Ms. Corrado complained about being stationary and not being 

able to exercise after her injury,1260 her physician had encouraged her to stay active. Prior to 

seeing a specialist, Dr. Weckworth recommended that Ms. Corrado keep her knee moving.1261 

And, in September 2011 Dr. Weckworth confirmed that Ms. Corrado was free to use a bike 

elliptical and squats.1262 Despite Dr. Weckworth’s recommendations, it is highly unlikely that 

Ms. Corrado undertook this activity. Ms. Corrado said she could not recall if she did any 

exercises at all in the period before her surgery.1263  

1037. The evidence indicates that Ms. Corrado was seen immediately following the injury and 

the appropriate investigations took place at that time. After a few weeks the swelling had 

subsided somewhat, but she continued to have difficulty with stairs and could not run. It was at 

this juncture that Dr. Weckworth determined that Ms. Corrado needed further investigation and 

ordered an MRI. That MRI took place within two weeks of Dr. Weckworth’s requisition. 

1038. After receiving the MRI report, Dr. Weckworth referred Ms. Corrado to Dr. Reilly, at 

BCCH. Ms. Corrado saw Dr. Reilly for consultation but was unable to be added to his surgical 

waitlist as she would be over the age of 17 at that time and no longer a pediatric patient. Ideally, 

at the time of the referral, Dr. Weckworth should have considered the timing and Ms. Corrado’s 

age. If she had known that Ms. Corrado would have been too old to remain with Dr. Reilly at 

                                                 
1256 Exhibit 24, ASF of Ms. Corrado, Doc CSC00003549, p. 4 [SEALED] [DBE, Tab 15]. 
1257 Exhibit 24, ASF of Ms. Corrado, Doc CSC00003549, p. 4[SEALED] [DBE, Tab 15] 
1258 Transcript Day 27 (20 October 2016), Evidence of Ms. Corrado, p. 23 lines 41-47, p. 24 lines 1-4 [DBT, Tab 
21]. 
1259 Exhibit 24, ASF of Ms. Corrado, p. 4 para. 14 [SEALED] [DBE, Tab 15] 
1260 Transcript Day 27 (20 October 2016), Evidence of Ms. Corrado, p. 10 lines 31-43 [DBT, Tab 21]. 
1261 Transcript Day 27 (20 October 2016), Evidence of Ms. Corrado, p. 22 lines 37-47, p. 23 line 1 [DBT, Tab 21].  
1262 Exhibit 24, ASF of Ms. Corrado, Doc CSC00003549, p. 4 [SEALED] [DBE, Tab 15] 
1263 Transcript Day 27 (20 October 2016), Evidence of Ms. Corrado, p. 24 lines 30-32 [DBT, Tab 21]. 
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BCCH at the time of the surgery, it would have been open to her to make a different referral. 

Further, if she had real time access to surgeons’ wait times, such as through the SWMSS 

software, she also could have chosen a doctor that had better availability. In the end, it is this lack 

of coordination that resulted in some delay to Ms. Corrado’s surgery time. 

1039. Ms. Corrado was seen by Dr. Reilly for consultation on 19 October 2011, and he 

confirmed that surgery was indicated.1264 It was at this visit that Dr. Reilly advised Ms. Corrado 

that he would be unable to perform the surgery before she turned 17 and that he may not be given 

permission to perform the surgery for a non-pediatric patient.1265  

1040.  It appeared as though a new referral was necessary. At this critical juncture, Dr. Reilly 

chose not to review the availability or suitability of other surgeons who may have been be able to 

handle Ms. Corrado’s case in a shorter time frame. Rather, Ms. Corrado requested that Dr. Reilly 

refer her to Dr. Tarazi, and he did simply that.1266 This was a patient request for a specific 

physician. There is no evidence that Dr. Reilly took time to find out the length of Dr. Tarazi’s 

waitlist.1267  

1041. Had Dr. Reilly investigated Dr. Tarazi’s wait times, he would have discovered that Dr. 

Tarazi would not have been able to perform Ms. Corrado’s surgery more quickly. Under cross 

examination, Dr. Tarazi agreed that his records showed that in 2011 his 50th percentile wait time 

was 32.6 weeks.1268 That is approximately 8 months. Dr. Tarazi agreed that his waitlist was 

among the longer of the waitlists of the surgeons operating in FHA and VCHA.1269  

1042. Dr. Douglas testified that in his practice, he would be able to schedule a more timely 

consultation for a patient he deemed had “something that needs to be seen potentially on a more 

urgent basis,” such as “a young patient, a teenager who has had a ligament injury”.1270 

1043. Dr. Tarazi also agreed that, in Ms. Corrado’s case, he probably did not take steps 

available to him that could have provided Ms. Corrado a sooner date for surgery. He agreed, for 

example, that he did not offer Ms. Corrado the opportunity to obtain surgery by scheduling her in 

                                                 
1264 Exhibit 24, ASF of Ms. Corrado, p. 5 para. 21 [SEALED] [DBE, Tab 15] 
1265 Exhibit 24, ASF of Ms. Corrado, p. 5 para. 21 [SEALED] [DBE, Tab 15] 
1266 Transcript Day 27 (20 October 2016), Evidence of Ms. Corrado, p. 12 line 46, p. 13 lines 1-6 [DBT, Tab 21]. 
1267 Transcript Day 27 (20 October 2016), Evidence of Ms. Corrado, p. 51 lines 33-38 [DBT, Tab 21]. 
1268 Transcript Day 20 (11 October 2016), Evidence of Dr. Tarazi, p. 48 line 36 - p. 49 line 3 [DBT, Tab 14]. 
1269 Transcript Day 20 (11 October 2016), Evidence of Dr. Tarazi, p. 49 lines 9 -11 [DBT, Tab 14]. 
1270 Transcript Day 29 (31 October 2016), Evidence of Dr. Douglas, p. 30 lines 12-38 [DBT, Tab 23]. 
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the reserved “trauma time”,1271 the surgical time that is set aside for emergency surgeries for 

fractures. If there are no fractures that come in at night, surgeons may fill those spots with 

elective surgeries.1272 

1044. Dr. Tarazi further agreed that there were other surgeons at Burnaby Hospital who could 

perform ACL reconstruction.1273 

1045. Dr. Tarazi acknowledged that the waitlists of other surgeons showed that they could have 

accommodated someone like Ms. Corrado in a shorter timeframe. Dr. Tarazi agreed that Dr. 

McConkey, for example, had a much shorter waitlist than Dr. Tarazi1274 and was completing 16 

cases and his 50th percentile is a wait of 12 weeks. Dr. Tarazi further agreed that Dr. McConkey 

would be an option that he could refer a patient to if the family physician said “I need someone 

with a shorter waitlist.”1275 

1046. Therefore, Ms. Corrado’s case is another clear example where other options existed 

within the public system, but they were not used. Dr. Tarazi did not make use of the reserved 

trauma time in Ms. Corrado’s case and he did not investigate whether there were other surgeons 

available in the public health care system who could attend to Ms. Corrado’s surgery more 

quickly. Had he done so, he would have discovered that there were options available.  

1047. Dr. Tazari’s failure to explore or use alternative options within the public system is more 

egregious in light of his admission that that he offers private surgical services through False 

Creek as an option to his patients. Dr. Tarazi confirmed that he owns shares in a company called 

Centric Health, which at the time of his testimony owned False Creek.1276 According to Dr. 

Tarazi, he provided this as an option to patients who were unhappy with his waitlist.1277 

1048. Ms. Corrado was unhappy with Dr. Tarazi’s wait time, and ultimately received her 

surgery at Cambie. It is worth noting that, according to Ms. Corrado’s evidence, any length of a 

wait, even if it was reasonable, would not have been acceptable.1278 

                                                 
1271 Transcript Day 20 (11 October 2016), Evidence of Dr. Tarazi, p. 47 lines 7-41 [DBT, Tab 14]. 
1272 Transcript Day 20 (11 October 2016), Evidence of Dr. Tarazi, p. 14 lines 1-7 [DBT, Tab 14]. 
1273 Transcript Day 20 (11 October 2016), Evidence of Dr. Tarazi, p. 49 lines 33-35 [DBT, Tab 14]. 
1274 Transcript Day 20 (11 October 2016), Evidence of Dr. Tarazi, p. 49 lines 10-13, p. 50 lines 31-35 [DBT, Tab 
14]. 
1275 Transcript Day 20 (11 October 2016), Evidence of Dr. Tarazi, p. 50 lines 14-17 [DBT, Tab 14]. 
1276 Transcript Day 20 (11 October 2016), Evidence of Dr. Tarazi, p. 62 lines 21-26 [DBT, Tab 14]. 
1277 Transcript Day 20 (11 October 2016), Evidence of Dr. Tarazi, p. 63 lines 8-17 [DBT, Tab 14]. 
1278 Transcript Day 27 (20 October 2016), Evidence of Ms. Corrado, p. 26 lines 8-14 [DBT, Tab 21]. 
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1049. Ms. Corrado’s evidence indicates that, in her view, any length of time to wait for surgery 

was too long. 

3.5.4.2 There is No Expert Opinion Evidence to Prove Harm from Waiting  

1050. The allegations of suffering or harm as a result of waiting with respect to Ms. Corrado, as 

set out in the Fifth ANOCC, are not borne out in the evidence. With respect to Ms. Corrado’s 

surgery, it is clear from the evidence that there were two central factors that influenced Ms. 

Corrado’s wait time within the public system: poor referrals from her treating physicians; and 

Ms. Corrado’s personal choice of surgeon. 

1051. In support of their allegations of harm relating to waiting and the Impugned Provisions, 

the plaintiffs rely primarily on the evidence of Dr. Day, who has not been qualified as an expert 

in these proceedings.  

1052. Dr. Day says in his affidavit that the lateral meniscus tear, which is a long-term concern in 

such a young person, had occurred during her wait for surgery. He relies on his examination of 

the MRI to establish this point. However, any diagnosis of a lateral meniscus tear, the cause of 

that tear, and the prognosis and medical risks with respect to that tear amount to expert opinion 

evidence, which Dr. Day is not qualified to give. 

3.5.5 Christopher Chiavatti 

1053. The chronology of Mr. Chiavatti’s medical visits indicates that the cause of his wait time 

was ultimately the result of poor referrals and unfortunate choices in response to those referrals. 

1054. Although the plaintiffs allege in their Fifth ANOCC that Mr. Chiavatti suffered joint 

damage related to delayed treatment, they have presented no evidence to support this allegation. 

3.5.5.1 The Facts 

1055. Evidence regarding Mr. Chiavatti’s injury and subsequent recovery was presented 

primarily through an ASF dated 13 October 2016,1279 and the oral testimony of Mr. Chiavatti and 

Dr. Regan. 

1056. Mr. Chiavatti sustained a knee injury on 14 January 2009 while participating in the 

wrestling unit in physical education class at Burnaby Secondary School when his knee became 

                                                 
1279 Exhibit 48, ASF of Mr. Chiavatti. [SEALED] [DBE, Tab 21] 
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hyperextended.1280  

1057. Later that day, Mr. Chiavatti was taken to the emergency department at Royal Columbia 

Hospital. X-rays performed on that day indicated no bone chips, and Mr. Chiavatti was advised to 

follow up with his family physician.1281 

1058. That follow up took place on 29 January 2009, when Mr. Chiavatti was seen by Dr. 

Barzelai, who was filling in for Dr. Rhona Gordon, Mr. Chiavatti’s family physician. At this 

visit, Dr. Barzelai suspected a torn meniscus and Mr. Chiavatti was advised that he required an 

assessment by an orthopaedic surgeon.1282 He had not yet received an MRI to confirm any 

diagnosis. 

1059. At that time, Dr. Barzelai sent a referral to both BCCH and the Sports Medicine Clinic at 

UBC.1283  

1060. Shortly thereafter, and in response to the referral, Dr. William Regan’s office at the Joint 

Preservation Centre at UBC faxed a consultation confirmation form to Dr. Barzelai’s office on 

February 10, 2009.1284 This confirmation advised that Dr. Regan would be able to assess Mr. 

Chiavatti and that the wait time for that assessment was approximately four to six months. That 

form further advised that an MRI of Mr. Chiavatti’s knee would be required prior to the 

consultation and requested that Dr. Barzelai’s office arrange for an MRI accordingly.1285 

1061. Had Mr. Chiavatti accepted the referral to Dr. Regan, and received the MRI in advance of 

the initial consultation, as Dr. Regan had requested, he would have seen Dr. Regan at some point 

between June and August of 2009. This would have been well in advance of the estimated time 

that Mr. Chiavatti would have had to see Dr. Reilly. 

1062. However, Mr. Chiavatti did not end up seeing Dr. Regan. On 17 February 2009, Dr. 

Barzelai’s office was advised that Dr. Reilly was able to see Mr. Chiavatti the next day.1286 

1063. Mr. Chiavatti attended to see Dr. Reilly at BCCH on 18 February 2009. Dr. Reilly 

                                                 
1280 Transcript Day 23 (14 October 2016), Evidence of Mr. Chiavatti, p. 3 lines 41-46 [DBT, Tab 17]. 
1281 Exhibit 48, ASF of Mr. Chiavatti, para. 5 [SEALED] [DBE, Tab 21] 
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1283 Exhibit 48, ASF of Mr. Chiavatti, para. 9 [SEALED] [DBE, Tab 21] 
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1285 Exhibit 48, ASF of Mr. Chiavatti, paras. 10-11 [SEALED] [DBE, Tab 21] 
1286 Exhibit 48, ASF of Mr. Chiavatti, para. 13 [SEALED] [DBE, Tab 21] 
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arranged for Mr. Chiavatti to receive an X-ray on the day of that visit.1287 There was no bone, 

joint or soft tissue abnormality indicated in the imaging and Dr. Reilly concluded that Mr. 

Chiavatti would require an MRI.1288 

1064. Mr. Chiavatti attended for an MRI on 1 April 2009 at BCCH. The MRI disclosed a tear of 

the lateral meniscus.1289 Mr. Chiavatti and his mother were advised by the radiologist to follow 

up with Dr. Reilly’s office to discuss the results.1290 

1065. Of note, at this time, Mr. Chiavatti had not yet received a conclusive diagnosis or 

confirmation that he required surgery at all. Mr. Chiavatti had discussed the possibility of surgery 

with Dr. Reilly, but whether he ultimately required surgery depended on the diagnosis and 

consultation with Dr. Reilly post-MRI.1291 

1066. According to the ASF, Ms. Chiavatti was advised by Dr. Reilly’s office that the wait to 

attend to see Dr. Reilly for consultation would be a few or several months. They were further 

advised in June or July 2009 that Mr. Chiavatti was on a wait list of approximately 400.1292 

1067. After Mr. Chiavatti saw Dr. Gordon on 23 September 2009, Mr. Chiavatti’s parents 

decided to look into the possibility of obtaining a surgery privately.1293 Dr. Gordon’s records 

confirm Mr. Chiavatti’s ability to function and that his knee was not locking and that his knee 

was stable, he was continuing with modified physical education at school.1294 

1068. Those records further indicate that Mr. Chiavatti was experiencing very little to no pain, 

but rather some discomfort with activity. The records state that “continuing with PE at school but 

sometimes knee is uncomfortable.”1295 

1069. Unfortunately, at this visit, Mr. Chiavatti was advised by Dr. Gordon that there was no 

alternative to waiting for Dr. Reilly.1296 Under cross-examination, Mr. Chiavatti admitted that his 

                                                 
1287 Exhibit 48, ASF of Mr. Chiavatti, paras. 13-15 [SEALED] [DBE, Tab 21] 
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parents did not make any attempts to find a different surgeon within the public system.1297 

1070. Ms. Chiavatti contacted the SRC and arranged a consultation with Dr. Day for 28 October 

2009.1298 After an examination, Dr. Day diagnosed him with having a torn meniscus and 

recommended arthroscopic surgery.1299 

1071. Dr. Day’s notes from that consultation confirm that Mr. Chiavatti was functioning quite 

well, stating that Mr. Chiavatti had been attending gym classes with modified activities, and this 

was confirmed by Mr. Chiavatti during his oral evidence.1300 

1072. On 19 November 2009, Dr. Day performed a partial arthroscopic meniscectomy on Mr. 

Chiavatti to repair his right knee. 

1073. Dr. Day’s office did not charge Mr. Chiavatti’s parents for that consultation (which they 

had initially been told would be approximately $400).1301 

1074. Although Dr. Day noted softening in the tissues near the tear in the meniscus in Mr. 

Chiavatti’s right knee, there is no evidence on the cause or significance of that softening. Mr. 

Chiavatti gave evidence saying that Dr. Day told him that it “could have been” from the wait, but 

this statement is hearsay, highly equivocal, and unreliable. 

1075. Overall, the facts indicate that a better referral process would have resulted in an 

improved time frame for surgery within the public system. Although the opportunity to attend for 

consultation with another surgeon had presented itself through Dr. Regan, Mr. Chiavatti ended up 

seeing Dr. Reilly. There was no investigation into Dr. Reilly’s overall wait times. And again, as 

noted above, Dr. Douglas testified that in his practice, he would be able to see someone in Mr. 

Chiavatti’s situation more promptly.1302 

3.5.5.2 Allegations of Harm and Lack of Admissible Opinion Evidence  

1076. Mr. Chiavatti saw a number of physicians in connection with his right knee injury, 

including Dr. Janes, Dr. Young, Dr. Barzelai, Dr. Gordon, and Dr. Reilly, and none of these 

physicians advised him that waiting for surgery would put him at risk for some kind of permanent 
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damage.1303  

1077. Moreover, the orthopaedic surgeon who examined Mr Chiavatti, Dr. Reilly, did not advise 

him that he required surgery within a particular time period in order for the surgery to fix his 

knee.1304 

1078. While waiting for surgery, Mr. Chiavatti did not obtain any prescription for painkillers. At 

the time of his appointment with Dr. Gordon, Mr. Chiavatti did not advise her of any issues with 

schooling or that the injury had somehow impacted his school work. 

1079. Dr. Day purported to provide an opinion with respect to Mr. Chiavatti’s injury and the 

harms resulting from waiting, but this Court has been clear that this evidence is inadmissible to 

establish harm. 

 

3.5.6 Conclusion Re: Patient Plaintiffs 

1080. This Court heard evidence from the Patient Plaintiffs about their circumstances, and from 

the Patient Plaintiffs’ treating physicians with respect to their observations of the Patient 

Plaintiffs’ symptoms. This evidence is not enough. In order to meet their burden, the plaintiffs 

must provide evidence that the Patient Plaintiffs suffered from harm resulting from waiting, and 

this evidence on the medical effects of waiting must necessarily be in the form of expert opinion. 

This absence of admissible expert evidence coupled with an overall lack of connection to the 

Impugned Provisions mean that the plaintiffs’ claim must fail. 

3.6 Erma Krahn 

1081. Erma Krahn is no longer one of the Patient Plaintiffs in this action. Although there are 

facts pertaining to Ms. Krahn set out in the Fifth Amended Notice of Civil Claim, she no longer 

has standing as a Patient Plaintiff. 

1082. In addition to her lack of standing, the facts pertaining to Ms. Krahn do not show that she 

suffered harm from waiting that is linked to the Impugned Provisions.  

1083. The evidence indicates that the late Ms. Krahn had a complex medical history.1305 She 
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was diagnosed at various times with colitis, hypertension, hyperlipidemia, gastroesophageal 

reflux disease, coronary artery disease, and lung cancer.1306 Her various surgeries and procedures 

included: 

a. Bowel resection in 1964; 

b. Cholecystectomy, or removal of the gallbladder, in 1964; 

c. Coronary artery bypass grafting in 1997; 

d. Appendectomy; 

e. Hysterectomy; 

f. Toe surgery; 

g. Colonoscopies on four separate occasions between 1999 and 2004; 

h. Hemorrhoidectomy in January 2001 and March 2002; 

i. Right hemicolectomy, or a partial removal of the colon in March 2005; 

j. Colectomy, or removal of the colon, in June 2005; 

k. Sphincterotomy in October 2005 and March 2007; 

l. Resection of the right lower lobe of her lungs in 2008; 

m. Chemotherapy in 2008-2009; and 

n. Cataract surgeries in March 2009 and 7 July 2009.1307 

1084. In her examination for discovery on 12 August 2013, Ms. Krahn agreed that she was 

satisfied with the treatment that she received in the public health system for her other multiple 

(and much more complex) health issues, and that her complaints relating to wait times related 

solely to knee surgeries.1308 She further agreed that, with respect to the estimated wait time for 

surgery relating to her 2008 knee injury, this was the only time that she experienced what she 

would consider to be an unreasonable wait time in the public health care system.1309 

1085. Private clinics are not equipped,1310 and are less inclined,1311 to deal with patients like Ms. 

Krahn who present with complex and multiple medical needs. Therefore, she is a perfect example 

of someone who relies on, and whose well-being depends upon, the existence of a well-
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functioning and properly maintained public medical system that can address numerous and 

complex medical needs. 

1086. It is also worth noting that, according to the material facts set out in the Fifth Amended 

Notice of Civil Claim, Ms. Krahn was treated for her lung cancer (surgery and chemotherapy) 

within a short period of time after being diagnosed with the disease,1312 just like the plaintiff Ms. 

Martens, who also reported receiving her cancer treatment very quickly after her diagnosis.1313 

1087. This is important context for the facts pleaded pertaining to Ms. Krahn’s complaints 

relating to wait times in the public medical system that had served her very well for decades.  

1088. Ms. Krahn’s first knee injury occurred in September 2008, when she experienced a 

popping sensation in her left knee.1314 She went for a private MRI on 8 December 2008; there is 

no indication that she made any attempt to obtain an MRI in the public system.1315  

1089. Ms. Krahn’s family doctor, Dr. O’Brien, reviewed the results of the MRI with her on 8 

January 2009. The MRI confirmed a tear of the medial meniscus of her left knee. Dr. O’Brien 

referred Ms. Krahn to an orthopedic surgeon, Dr. Smit.1316 Although Dr. O’Brien noted “a little 

depressed effect” in his clinical records of 29 January 2009, this is understandable given that Ms. 

Krahn had been diagnosed with lung cancer, and Dr. O’Brien additionally noted that 

considerations should be made for end of life planning.1317 Ms. Krahn was not actually diagnosed 

with depression and there is no evidence that the “little depressed affect” was related to her knee 

injury.  

1090. Ms. Krahn was seen by Dr. Smit on 2 February 2009. She was placed on his wait list at 

Peach Arch Hospital that same day.1318 Dr. Smit wrote a report to Dr. O’Brien noting that he 

would be asking for internal medicine to review Ms. Krahn’s general medical status prior to 

surgery, noting that she had a limited life expectancy and that it may be better to forego knee 

arthroscopy. He stated that he would rely on input from Dr. Turner and Dr. O’Brien in this 

1312 Fifth Notice of Civil Claim, Part 1, paras. 66 & 71 [DBOM, Tab 3]
1313 As discussed in Section 3.5.2.1. 
1314 Exhibit 29, ASF of Erma Krahn, p.5, para.10 [SEALED] [DBE, Tab 17] 
1315 Exhibit 29, ASF of Erma Krahn, p.6, para.15 [SEALED] [DBE, Tab 17] 
1316 Exhibit 29, ASF of Erma Krahn, p6, para.16 [SEALED] [DBE, Tab 17] 
1317 Exhibit 29, ASF of Erma Krahn, p. 132, ( doc CSC00003319/15) [SEALED] [DBE, Tab 17] 
1318 Exhibit 29, ASF of Erma Krahn, p.7, para. 25 [SEALED] [DBE, Tab 17] 
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regard.1319 Dr. O’Brien confirmed that she was a good candidate for surgery, and at the end of 

March 2009 Dr. Turner did as well.  

1091.  On 28 May 2009 Ms. Krahn had a follow up visit with Dr. Smit, where he told her to call 

him in September 2009 for a date for surgery. At her examination for discovery, Ms. Krahn 

stated that he did not provide her with any particular explanation as to why she had to call him 

three months later. She also admitted that she did not recall any conversation with Dr. Smit about 

obtaining other options for surgery than Dr. Smit himself.1320 

1092. Ms. Krahn contacted Dr. Smit’s office in early September 2009 and was told that her wait 

time for surgery would be at least another year from that time and possibly as long as three 

years.1321 However, the SPR data pertaining to Dr. Smit’s wait times shows that this time 

estimate was not accurate. Dr. Smit agreed in his testimony that his patients in that time period 

were waiting for about 10 months to 12 months to 15 months.1322 

1093. Ms. Krahn wrote to the Minister of Health to complain about her wait time.1323 In 

response, the MOH identified two options that were available to her and did not involve paying 

for medical services privately: to see if her family physician could refer her to a specialist in 

another geographic area who had a shorter waitlist, or to request that her name be put on the 

cancellation list at her surgeon’s office.1324 However, Ms. Krahn did not pursue those options.1325  

1094. Ms. Krahn was, however, provided with information by Dr. Smit’s office to show that she 

could obtain her surgery privately.1326 Moreover, after it was determined that Ms. Krahn was a 

candidate for knee surgery, Dr. Smit “left a note on the chart for [his] secretary to explore with 

the family physician if the patient would be wise to have surgery done more expediently in a non-

hospital surgical facility,” referring to the clinics in which he conducted private surgeries.1327 

1095. This is a good example of the conflict of interest that physicians face when they practise 

in both the public and private systems, which Dr. Smit acknowledged himself in his 
                                                 
1319 Exhibit 29, ASF of Erma Krahn, p.7, para 24 [SEALED] [DBE, Tab 17] 
1320 Exhibit 29, ASF of Erma Krahn, p.8-9, para 31 [SEALED] [DBE, Tab 17] 
1321 Exhibit 29, ASF of Erma Krahn, p.9, para. 32 [SEALED] [DBE, Tab 17] 
1322 Transcript Day 19 (7 October 2016) Evidence of Dr. Smit, p.69 lines 5-24 [DBT, Tab 13]. See also Exhibit 
328 (formerly Exhibit K for identification), “Wait Times by Physician” [DBE, Tab 90]. 
1323 Exhibit 29, ASF of Erma Krahn, p.10, para. 35 [SEALED] [DBE, Tab 17] 
1324 Exhibit 29, ASF of Erma Krahn, p.10, para. 36 [SEALED] [DBE, Tab 17] 
1325 Exhibit 29, ASF of Erma Krahn, p.10, para. 37 [SEALED] [DBE, Tab 17] 
1326 Transcript Day 19 (7 October 2016) Evidence of Dr. Smit p. 9 lines 41-47 [DBT, Tab 13]. 
1327 Transcript Day 19 (7 October 2016) Evidence of Dr. Smit p. 62, lines 21-32 [DBT, Tab 13]. 
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testimony.1328 There is no incentive to reduce the wait times for their patients. Conversely, there 

is a financial incentive to keep a longer waitlist in the public system or misrepresent the length of 

the wait within the public system while, at the same time, offering a vulnerable patient a way 

around the public system through the physician’s private clinic.  

1096. Ms. Krahn contacted Cambie and arranged a consultation with Dr. Day for 20 October 

2009. Ms. Krahn could not recall whether Dr. Day discussed with her during that consultation 

any other options for surgery.1329 It was at that consultation that Ms. Krahn showed Dr. Day a 

copy of her complaint letter to the MOH. According to Ms. Krahn, Dr. Day asked if he could use 

those documents in this action.1330 Of note, like the Patient Plaintiffs, Ms. Krahn received her 

services from Cambie at a significantly reduced rate: she paid only $900 to Cambie for her first 

surgery, and only $300 for the anesthetist’s fee for her second surgery.1331 

1097. Unfortunately, the evidence shows that Ms. Krahn was provided with inaccurate wait time 

estimates from Dr. Smit’s office. She, moreover, was either not provided with the option of 

seeking out another surgeon with a shorter wait list in the public medical system or chose not to 

pursue this option. It was in this context that she was provided with the option of obtaining 

surgery privately. 

1098. Subsequent to the surgery on her left knee, Ms. Krahn began to experience pain in her 

right knee. She described feeling pain in her right knee in May 2012 that was similar to what she 

had experienced in her left knee in 2009.1332 She saw Dr. Tyrell, her then family doctor, on 13 

June 2012 regarding the right knee pain.1333 

1099. Ms. Krahn attended for a private MRI on 14 June 2012. There is again no evidence 

indicating that she tried to obtain an MRI in the public system. The MRI indicated a meniscal tear 

in her right knee, and she saw Dr. Tyrell on 28 June 2012 to review the results.1334 At that 

appointment, Ms. Krahn requested that Dr. Tyrell provide her with a private referral to Dr. Day, 

                                                 
1328 Transcript Day 19 (7 October 2016) Evidence of Dr. Smit p. 10, lines 14-43 [DBT, Tab 13]. 
1329 Exhibit 29, ASF of Erma Krahn, p.11, para.40 [SEALED] [DBE, Tab 17] 
1330 Exhibit 29, ASF of Erma Krahn, p.11, paras.40 & 42 [SEALED] [DBE, Tab 17] 
1331 Exhibit 267, Affidavit of Erma Krahn, sworn 24 September 2012 p.6, para. 28 [DBE, Tab 72] 
1332 Exhibit 29, ASF of Erma Krahn, p.14, para.61 [SEALED] [DBE, Tab 17] 
1333 Exhibit 29, ASF of Erma Krahn, p.14, para.63 [SEALED] [DBE, Tab 17] 
1334 Exhibit 29, ASF of Erma Krahn, p.14, para.64-65 [SEALED] [DBE, Tab 17] 
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and he did so.1335 

1100. Ms. Krahn’s evidence from her examination for discovery is clear that she went straight to 

Cambie and did not make any attempt at all to secure surgery in the public system.1336 Dr. Day 

performed arthroscopic knee surgery on her right knee on 16 August 2012. 

1101. After her second knee surgery, Ms. Krahn received numerous treatments through the 

public medical system. This medical treatment is set out in her MSP records, which show the 

following: 

a. A complex care review conducted by Dr. Tyrell that included a review of her 

chronic ischemic heart disease and chronic renal failure on 19 September 2012: 

b. Treatment for dizzy episodes and drop attacks arising from angina pectoris on 18 

December 2012; 

c. Admission to the emergency room for symptoms involving her skin which was 

diagnosed as a fungal skin infection on 13 February 2013. This was subsequently 

treated by Dr. Tyrell on 26 February 2013; 

d. A visit to Dr. David Murray McFadden, an ophthalmologist, on 14 March 2013 

who saw Ms. Krahn for keratitis, an inflammation of the cornea that can present 

with blurred vision; 

e. An ECG (electrocardiograph) which is a record of electrical activity of the heart 

on 17 April 2013. She also saw Dr. Henning relating to the ECG. 

f. Treatment for retinal disorder by Dr. Zakrzewski, another ophthalmologist, on 5 

June 2013; 

g. Assessment by Dr. Turner for pleurisy, a inflammation of the covering of the 

lungs on 14 August 2013; 

h. A bone scan on 19 August 2013; 

i. A permanent plural drainage catheter inserted on 3 September 2013 to drain off 

the fluid that was accumulating in the pleural space, which would improve her 

ability to breathe; 

j. Seen by Dr. Tyrell for ischemic heart disease and renal failure on 15 October 

                                                 
1335 Exhibit 29, ASF of Erma Krahn, p.14-15, para.65 [SEALED] [DBE, Tab 17] 
1336 Exhibit 29, ASF of Erma Krahn, p.15, para.66 [SEALED] [DBE, Tab 17] 
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2013; 

k. Treated in the emergency department on 13 February 2014, which was billed out 

as treatment for pneumonia. She was admitted to hospital on 14 February 2014 

and discharged on 19 February 2014; 

l. Admitted to hospital on 9 March 2014, for complications arising from lung cancer, 

where she died on 14 April 2014.1337 

1102. These treatments and medical visits again illustrate the high quality and attentive medical 

care that Ms. Krahn received in the public health system. It is important that people like Ms. 

Krahn continue to be able to benefit from such a responsive system.  

3.7 Expert Evidence 

1103. The defendant has grouped the expert evidence into three categories: (1) health care 

economics and policy; (2) wait times, benchmarks and the medical effects of waiting; and (3) 

international comparative evidence.  

1104. In many areas, there was widespread agreement among the experts with respect to certain 

fundamental propositions. For example, there was widespread agreement that PHI is 

predominantly purchased by those who are wealthier and better educated.  

1105. At the start of each section, we summarize these areas of agreement and focus the 

remainder of the submission on key areas of disagreement.  

1106. Where experts gave evidence in more than one category, the relevant aspects of their 

testimony are summarized in each category where they gave evidence.  

3.7.1 Health Care Policy and Economics  

1107. Seventeen experts gave evidence on matters relating to health care economics and policy. 

Nine experts gave evidence on behalf of the plaintiffs (Kessler, McGuire, Esmail, Walters, 

Blomqvist, Hollinshead, Shumacher, Holle and Vertesi). Eight experts gave evidence on behalf 

of the defendant (Hsaio, Hurley, Turnbull, Marmor, McMurtry, Devereaux, Frank and Bohm).  

1108. As a general proposition, the defendant’s experts were better qualified and more rigorous 

in their approach. All of them were medical doctors or held appointments at major universities 

                                                 
1337 Exhibit 29, ASF of Erma Krahn, pp.17-19, paras. 78-90. [SEALED] [DBE, Tab 17] 
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including Harvard, Yale, McMaster and the University of Ottawa. More importantly, they gave 

balanced, considered evidence based on the empirical evidence available to them.1338  

1109. The plaintiffs’ experts were less rigorous in their approach and routinely made assertions 

for which there was no scientific evidence.1339 Many of them were associated with advocacy 

groups such as the Fraser Institute and failed to bring relevant evidence to the attention of the 

court.  

1110. Among the experts who testified at trial, there was widespread agreement with respect to 

the following matters:  

a. Health care systems are complex and difficult to study. In many cases, there will 

be no conclusive evidence to support a particular view;1340  

b. PHI increases the overall cost of health care;1341  

c. PHI increases the overall demand for health care;1342  

d. PHI is predominantly purchased by individuals who are wealthier and better 

educated;1343  

                                                 
1338 For an example, see Transcript Day 169 (20 June 2019), Evidence of Prof. Hurley, p. 53, line 11 – p. 54, line 1 
(“I brought the evidence forward. I qualified that evidence by saying it’s weak evidence, but here’s what it is. So I 
did try to distinguish where I think we should and can have confidence and where it is there’s reasons why this 
evidence is more disputed and we can’t have this great of confidence”) [DBT, Tab 105].  
1339 For an example, see Transcript Day 60 (27 January 2017), Evidence of Mr. Holle, p. 25 lines 16-34 (Euro-
Canadian Health Consumer Index is consumer information and not scientific research) [DBT, Tab 46]. 
1340 Transcript Day 51 (13 December 2016), Evidence of Prof. Kessler, p. 56 lines 7-16 [DBT, Tab 38]; Exhibit 
18, Expert Report of Mr. Esmail, pp. 17, 21 [DBE, Tab 14]; Exhibit 121, Expert Report of Prof. Hurley, pp. 29 and 
p. 34 [DBE, Tab 44]; Transcript Day 10 (19 September 2016), Evidence of Prof. Bliss, p. 58 lines 4-9; Transcript 
Day 11 (20 September 2016), Evidence of Prof. Bliss, p. 31 lines 19-35 [DBT, Tab 5]; Transcript Day 33 (4 
November 2016), Evidence of Prof. Blomqvist, p. 39, lines 1-6 and p. 48 lines 25-38 [DBT, Tab 26]; Transcript 
Day 160 (4 June 2019), Evidence of Dr. Oliver, p. 31, line 20 (“there are no definitive in health policy) [DBT, Tab 
98].  
1341 Transcript Day 51 (13 December 2016), Evidence of Prof. Kessler, p. 34 lines 20-35 [DBT, Tab 38]; 
Transcript Day 14 (23 September 2016), Evidence of Mr. Esmail. p. 24 lines 1-11 [DBT, Tab 8]; Exhibit 93, 
Affidavit #1 of Prof. Blomqvist, Exhibit B, p. 10 [DBE, Tab 38]; Exhibit 465, Expert Report of Dr. Hsiao, pp. 12-
14 [DBE, Tab 149]. 
1342 Transcript Day 59 (26 January 2017), Evidence of Prof. McGuire, p. 20 lines 26-36 (private finance may create 
new demand that would not exist without the private sector) [DBT, Tab 45]; Transcript Day 51 (13 December 
2016), Evidence of Prof. Kessler, p. 32 lines 33-43 and p. 34 lines 20-25 [DBT, Tab 38]; Transcript Day 52 (14 
December 2016), Evidence of Prof. Kessler, p. 87 lines 11-36 [DBT, Tab 39]; Exhibit 93, Affidavit #1 of Prof. 
Blomqvist, Exhibit B, p. 10 [DBE, Tab 38]; Exhibit 465, Expert Report of Dr. Hsiao, p. 13 [DBE, Tab 149]; 
Transcript Day 151 (8 May 2019), Evidence of Dr. Hsiao, p. 49 lines 41-47 and p. 57 lines 12-19 [DBT, Tab 91]; 
Transcript Day 169 (20 June 2019), Evidence of Prof. Hurley, pp. 29-30 [DBT, Tab 105]. 
1343 Exhibit 183A, Expert Report of Prof. Kessler, p. 14 [DBE, Tab 59]; Transcript Day 51 (13 December 2016), 
Evidence of Prof. Kessler, p. 56 lines 24-36 [DBT, Tab 38]; Exhibit 93, Affidavit #1 of Prof. Blomqvist, Ex. B, p. 
20 [DBE, Tab 38]; Exhibit 268, Expert Report of Mr. Walters, p. 6; Transcript Day 89 (17 April 2018), Evidence 
of Mr. Walters, p. 39 lines 5-29 [DBT, Tab 57]; Exhibit 465, Expert Report of Dr. Hsiao, p. 7 [DBE, Tab 149]; 
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e. One of the primary reasons people purchase PHI is to get faster access to health 

care services;1344 

f. Government regulation is essential when PHI is introduced;1345  

g. Government regulation of PHI increases administrative costs for governments;1346 

and  

h. Caution is required when making comparisons across health care systems.1347 

1111. Key areas of disagreement were as follows:  

a. Whether allowing PHI and dual practice will have an effect on the overall fairness 

of the health care system including the well-being of patients in the public system;  

b. Whether allowing PHI and dual practice is likely to reduce wait times in the public 

system;  

c. Whether allowing PHI and dual practice is likely to increase surgical capacity; and 

d. Whether allowing PHI and dual practice is likely to cause harm to the public 

system in any other way.  

1112. On the evidence led at trial, it is respectfully submitted that the court should make the 

following findings with respect to these issues:  

a. Allowing PHI and dual practice will create inequities in the health care system by 
                                                                                                                                                              
Exhibit 121, Expert Report of Prof. Hurley, pp. 4-12 [DBE, Tab 44]; Transcript Day 169 (20 June 2019), Evidence 
of Prof. Hurley, p. 100 lines 2-3 [DBT, Tab 105]. 
1344 Transcript Day 50 (12 December 2016), Evidence of Prof. Kessler, p. 55 [DBT, Tab 37]; Transcript Day 51 
(13 December 2016), Evidence of Prof. Kessler, p. 56 lines 24-36 [DBT, Tab 38]; Transcript Day 89 (17 April 
2018), Evidence of Mr. Walters, p. 29 lines 11-22 [DBT, Tab 57]; Exhibit 465, Expert Report of Dr. Hsiao, p. 6 
[DBE, Tab 149]; Exhibit 121, Expert Report of Prof. Hurley, p. 5 and pp. 8-12 [DBE, Tab 44]; Transcript Day 
169 (20 June 2019), Evidence of Prof. Hurley, p. 90 lines 42-47 [DBT, Tab 105]; Transcript Day 159 (29 May 
2019), Evidence of Dr. McMurtry, p. 73 lines 21-24 (the fact that people go to private clinics to get quicker access is 
undeniable) [DBT, Tab 97].  
1345 Transcript Day 59 (26 January 2017), Evidence of Prof. McGuire, p. 4 lines 33-38 [DBT, Tab 45]; Transcript 
Day 50 (12 December 2016), Evidence of Prof. Kessler, p. 73 lines 18-37 [DBT, Tab 37]; Exhibit 132, Expert 
Report of Dr. Hollinshead, p. 15 [DBE, Tab 51]; Exhibit 93, Affidavit #1 of Prof. Blomqvist, Exhibit B, p. 10 
[DBE, Tab 38]; Transcript Day 33 (4 November 2016), Evidence of Prof. Blomqvist, p. 23 lines 20-21 and p. 84 
lines 19-23 [DBT, Tab 26]; Exhibit 465, Expert Report of Dr. Hsiao, p. 10 [DBE, Tab 149].  
1346 Transcript Day 50 (12 December 2016), Evidence of Prof. Kessler, p. 76, pp. 80-81 and p. 85 [DBT, Tab 37]; 
Transcript Day 14 (23 September 2016), Evidence of Mr. Esmail, p. 31 [DBT, Tab 8]; Exhibit 93, Affidavit #1 of 
Prof. Blomqvist, Exhibit B, p. 10 [DBE, Tab 38]; Exhibit 465, Expert Report of Dr. Hsiao, pp. 10-11 [DBE, Tab 
149]. 
1347 Exhibit 467, Expert Report of Prof. Marmor, pp. 6-9 [DBE, Tab 150]; Exhibit 468, Response Report of Prof. 
Marmor, pp. 1-4 [DBE, Tab 151]; Transcript Day 51 (13 December 2016), Evidence of Prof. Kessler, p. 14 lines 7-
12 and p. 46 [DBT, Tab 38]; Transcript Day 60 (27 January 2017), Evidence of Mr. Holle, p. 23 lines 36-42 [DBT, 
Tab 46]; Transcript Day 33 (4 November 2016), Evidence of Prof. Blomqvist, p. 62 lines 1-5 [DBT, Tab 26]; 
Exhibit 121, Expert Report of Prof. Hurley, p. 1. 
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giving those who can purchase PHI better care than those who cannot; 

b. Allowing PHI and dual practice will not reduce wait lists in the public system and 

will likely increase them;  

c. Allowing PHI and dual practice is unlikely to increase surgical capacity in the 

public system for the following reasons:  

i. Allowing PHI and dual practice does not create more doctors and nurses;  

ii. Where PHI and dual practice are permitted, there is a tendency for doctors 

to reallocate labour to the private system without increasing hours of work;  

iii. Regulation of the number of hours surgeons spend in the public system is 

extraordinarily difficult, especially where physicians are paid on a fee for 

service basis;  

iv. Empirical evidence shows that the supply of physicians, nurses and other 

health care professionals is not easily increased and that the market for 

these professionals is not self-correcting;  

v. Even if surgeons make full use of the OR time allocated to them in the 

public system, they will necessarily take nurses, anesthesiologists and 

other clinicians with them to the private system;  

vi. PHI and dual practice will exacerbate existing shortages of 

anesthesiologists and OR nurses thereby increasing wait times in the public 

system; and  

vii. In any event, the demand response to the availability of private treatment 

will likely offset any capacity gains realized by the introduction of PHI;  

e. Allowing dual practice creates perverse incentives which are extremely difficult to 

regulate or manage;  

f. Allowing PHI and dual practice may result in higher mortality rates and lower 

quality of care in both the public and private system; and  

g. Allowing private finance and dual practice will cause other types of harm to the 

public system (beyond the issue of waitlists) including: 

i. Increased administrative costs associated with the use of PHI and the 

regulation of physicians;  

ii. Unavailability of surgeons to perform non-surgical activities such as 
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consultations and assessments, thereby increasing wait times for patients 

who do not require surgery; and  

iii. Increased competition for key personnel such as surgeons, 

anesthesiologists and nurses which could potentially result in cuts to other 

parts of the health care system.  

1113. While the last point may seem less important than issues relating to wait lists, it will 

likely have the greatest impact on patients in the public system.  

1114. Multiple experts testified that where there is competition for doctors and nurses, 

governments must pay more to attract them to the public system.1348  

1115. Faced with those increased costs, the Province would have to increase funding in order to 

maintain the same level of service, or reduce the amount of service provided in the public system 

(thereby taking resources from those who have the greatest need).1349  

1116. Because the Health Authorities are funded through block grants, cuts to the public system 

would not necessarily come at the expense of surgical patients.  

1117. Rather, they could come at the expense of a pediatric oncology patient, a palliative care 

patient, or any other patient who relies on the public system for care.  

1118. These factors illustrate the complexity of the issues before the court and the fact that it is 

not just about wait lists.  

1119. In what follows, we review the evidence of each of the health economics and health 

policy experts who testified at trial, beginning with the plaintiffs’ witnesses. 

3.7.1.1 Professor Kessler (Plaintiffs) 

1120. Professor Kessler is a professor at Stanford Law School and the Stanford Graduate School 

                                                 
1348 See for example Exhibit 121, Expert Report of Prof. Hurley, p. 38 (“[t]he introduction of duplicative private 
insurance and the associated expansion of the private sector would create new demand for the services of health care 
providers. Essentially, physicians, nurses, technicians and other personnel would have a new option regarding where 
to devote their professional effort, reducing the strength of monopsony power held by provincial public insurers”) 
[DBE, Tab 44]. 
1349 Exhibit 121, Expert Report of Prof. Hurley, p. 38 (“[t]he increased demand exerts upward pressure on the prices 
insurers must pay to attract providers to serve their beneficiaries. These increased prices reduce the purchasing 
power of public health care budgets, requiring that governments either increase those budgets or reduce the real 
quantity of services provided through the public system, with a consequent reduction in access”) [DBE, Tab 44].  
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of Business.1350 He obtained a J.D. from Stanford Law School and a Ph.D. in economics from 

MIT, where he focussed on law and economics and health economics.1351 He has published 

numerous books and papers on health economics and health policy in the United States.1352  

1121. While the plaintiffs sought to qualify him as an expert in international health care 

systems, his international work was limited to the following:  

a. One series of publications on technological change in health care which involved 

research into the consequences of technology use policies on patient health as it 

relates to heart attacks;1353  

b. One article on differences in medical malpractice regimes across countries;1354  

c. One consulting project with the Voluntary Health Insurance Board of Ireland 

which involved benefit and product design as well as ways of paying doctors and 

hospitals to encourage them to provide appropriate low-cost care;1355 and  

d. One grant from a pharmaceutical company to help them study osteoporosis 

treatment around the world.1356  

1122. Ultimately, this Court refused to qualify him as an expert in international health care 

systems and limited his area of expertise as follows:  

All right. So Professor Kessler is qualified as an expert as follows. He is an expert in 
international health care in particular with medical malpractice. He is also certified to give 
opinions about universal access to health care, the success of these systems in providing 
timely high-quality health care to patients and the non-medical consequences when these 
systems fail to provide timely care to patients. He has expertise in econometrics, use and 
design of opinion surveys and the empirical effects of health policy, including international 
differences in health care, health economics, health care financing and reimbursement, health 
insurance and the regulation of health care systems.1357  

                                                 
1350 Exhibit 183A, First Expert Report of Prof. Kessler, p. 2 [DBE, Tab 59].  
1351 Exhibit 183A, First Expert Report of Prof. Kessler, p. 2 [DBE, Tab 59].  
1352 Exhibit 183A, First Expert Report of Prof. Kessler, p. 2 [DBE, Tab 59].  
1353 Transcript Day 50 (12 December 2016), Evidence of Prof. Kessler, p. 10, line 3 – p. 11, line 6 [DBT, Tab 37]. 
His work in this area led to the publication of a book entitled Global Analysis of Technological Change in Health 
Care: Heart Attack Edition as well as two interim progress reports that were published in Health Affairs: Transcript 
Day 50 (12 December 2016), Evidence of Prof. Kessler, p. 11, lines 7-29 [DBT, Tab 37]. For confirmation that his 
work was limited to these areas see Transcript Day 50 (12 December 2016), Evidence of Prof. Kessler, pp. 18, lines 
8-45 [DBT, Tab 37]. 
1354 Transcript Day 50 (12 December 2016), Evidence of Prof. Kessler, p. 11, line 30 – p. 12, line 5 [DBT, Tab 37].  
1355 Transcript Day 50 (12 December 2016), Evidence of Prof. Kessler, p. 13, lines 23-44 [DBT, Tab 37].  
1356 Transcript Day 50 (12 December 2016), Evidence of Prof. Kessler, p. 13, line 45 – p. 14, line 21 [DBT, Tab 
37].  
1357 Transcript Day 50 (12 December 2016), Evidence of Prof. Kessler, p. 22, lines 38-47 [DBT, Tab 37].  
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1123. Professor Kessler prepared three originating reports and two response reports for use in 

these proceedings.1358 Broadly speaking, his originating reports cover three topics: (1) the likely 

effect of allowing private finance and dual practice on the well-being of those who rely on the 

public system; (2) equity considerations; and (3) the likely effect of allowing private finance and 

dual practice on quality.1359 Each of these topics are discussed below.  

3.7.1.1.1 Likely Effects of Private Financing and Dual Practice on the Public 
System 

1124. With respect to the first topic, Professor Kessler opines that the “main effect” of allowing 

private financing and dual practice will be to free up resources in the public system, thereby 

expanding the amount of care that can be provided.1360  

1125. He approaches that issue by assuming that private finance will free up resources in the 

public system unless one of the following is true:  

a. Allowing private financing will stimulate demand for publicly-financed care so 

much that it outweighs the main effect;  

b. The effort of physicians or other clinicians in the public system will be reduced by 

private financing or dual practice so much that it outweighs the main effect;  

c. Increases in the availability of privately-financed care will change voters’ political 

preferences for taxation and thereby reduce willingness to pay for publicly-

financed care; or  

d. There is some other mechanism through which private financing, dual practice or 

some combination will reduce the availability of publicly-financed care.1361  

1126. He then reviews the empirical evidence for each of these propositions and concludes that 

there is “no persuasive empirical support” for any of them.1362  

                                                 
1358 All three reports are included within Exhibit 183A. His first report sets out his views on four questions asked by 
plaintiffs’ counsel. His second report contains his comments on nine articles “on which the defendants … may rely” 
(Exhibit 183A, Second Expert Report of Prof. Kessler, p. 55) [DBE, Tab 59]. His third report updates some of the 
information contained in his first report. His fourth report responds to opinions offered by a number of the 
defendant’s experts. His fifth report responds to opinions offered by Prof. John Frank.  
1359 Prof. Kessler’s reports also address issues relating to the medical effects of waiting for care. However, these 
sections were struck on the basis that he did not have the requisite expertise to opine on those issues: see 
Matheson/Chambers Reports Decision, at paras. 23-24).  
1360 Exhibit 183A, First Expert Report of Prof. Kessler, p. 8 [DBE, Tab 59].  
1361 Exhibit 183A, First Expert Report of Prof. Kessler, p. 8 [DBE, Tab 59].  
1362 Exhibit 183A, First Expert Report of Prof. Kessler, p. 8 [DBE, Tab 59].  
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1127. Professor Kessler’s approach is problematic for various reasons.  

1128. First, he does not put forward any affirmative evidence in support of his view that private 

finance will free up resources in the public system. Rather, he reviews the empirical evidence 

suggesting it will not and concludes that it is not persuasive.  

1129. While it may be true that researchers have been unable to make a causal link between PHI 

and increased wait times, that does not mean there is no such link. It is possible that they have 

been unable to design and execute a study which proves the effect they expect to occur.1363  

1130. Second, Professor Kessler applies an unreasonably high standard when assessing the 

empirical evidence for each of these propositions (and appears to change his standard when the 

evidence is supportive of his opinion).1364 

1131. Professor Kessler testified that the standard he applied is somewhere between a balance of 

probabilities and scientific certainty.1365 On that standard, evidence that meets the civil standard 

of proof will be insufficient to establish that any of these propositions are true. While that may be 

acceptable from a scientific standpoint, it is of very little assistance to the court in deciding this 

case.  

1132. Third, Professor Kessler fails to consider all of the evidence supporting the four 

propositions identified in his report. For example, he fails to consider the increased demand for 

private services associated with the introduction of PHI (see below). Where his opinion is based 

on the view that there is no persuasive empirical evidence demonstrating that any of these four 

propositions are true, it is incumbent on him to identify all of the empirical evidence on point.  

1133. Finally, Professor Kessler considers each of these factors individually, but fails to 

consider whether their combined effect could outweigh the main effect cited in his report.1366  

                                                 
1363 By way of analogy, researchers have not conducted any randomized control studies to prove that smoking 
increases your risk of cancer but that does not mean there is no such link: see Transcript Day 175 (15 July 2019), 
Evidence of Dr. Devereaux, p. 19 lines 16-26 [DBT, Tab 111]. 
1364 See, for example, Transcript Day 51 (13 December 2016), Evidence of Prof. Kessler, p. 63, line 1 – p. 73, l. 27 
where Prof. Kessler tries to defend his reliance on a survey conducted by the Montreal Economic Institute even 
though it does not prove causation and the authors of that study say that the sample is not “statistically significant” 
[DBT, Tab 38] 
1365 Transcript Day 50 (12 December 2016), Evidence of Prof. Kessler, p. 71, line 11 – p. 72, line 30 (“[y]ou 
wouldn’t require [scientific] certainty because that’s just not possible. What you’d want is, you know, something 
short of certainty but, you know, more than just exactly more likely than not, you know, something, you know, 
between there somewhere”) [DBT, Tab 37].  
1366 Exhibit 191, Expert Report of Prof. Hurley, p. 2 (“[e]ven if none of H1-H4 individually is true, in combination 
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1134. When the combined effect is considered, even modest changes in each of these areas 

could well reduce the availability of publicly-funded services.1367  

1135. We turn now to the empirical evidence for each of these propositions.  

3.7.1.1.1.1 Demand for Publicly-Funded Services  

1136. With respect to the first proposition, Professor Kessler’s analysis of the demand-side 

effects of PHI is incomplete, if not misleading. He opines that there is no reason to expect that 

allowing private financing will stimulate demand for publicly financed care.1368 However, he fails 

to consider a large body of empirical evidence demonstrating that PHI creates increased demand 

for private services which would not have been expressed in the public system.1369  

1137. Examples of the increased demand for private services include unnecessary diagnostic 

tests which would not have been ordered in the public system as well as specialist visits for 

matters that would ordinarily be dealt with by a family doctor.1370  

1138. Without a commensurate increase in supply, an increase in total demand will have the 

effect of increasing waitlists in the public system.1371 

1139. When that evidence was put to him in cross-examination, Professor Kessler agreed that 

private finance can increase total demand for care but did not provide any explanation for the 

failure to consider that issue in his report.1372  

1140. Given the importance of that issue in assessing the impact of PHI, it is respectfully 

                                                                                                                                                              
their total effect can outweigh the main effect, leaving public patients worse off”) [DBE, Tab 61].  
1367 Exhibit 191, Expert Report of Prof. Hurley, p. 2 [DBE, Tab 61]. In cross-examination, Professor Kessler says 
there is “… evidence in his report that considers the combined effect” (Transcript Day 51 (13 December 2016) 
Evidence of Prof. Kessler, p. 12, lines 24-26) [DBT, Tab 38]. However, he never provides an opinion on the 
combined effect of these propositions and the conclusions set out in his report are focussed entirely on the individual 
effects (see for example, Exhibit 183A, First Expert Report of Prof. Kessler, p. 8, where he states that there is no 
reason to expect that private financing will stimulate demand for publicly-financed care and certainly no reason to 
expect that it would outweigh the “main effect” of freeing up public resources) [DBE, Tab 59].  
1368 Exhibit 183A, First Expert Report of Prof. Kessler, p. 8 [DBE, Tab 59].  
1369 Exhibit 191, Response Report of Prof. Hurley, p. 2 [DBE, Tab 61]. New demand for health care services must 
be distinguished from “pent-up” demand whereby individuals in the public system who have less severe conditions 
do not seek surgery because of long waiting lists. New demand refers to the situation where individuals who can 
afford PHI seek care that would not have been available in the public system.  
1370 Exhibit 191, Response Report of Prof. Hurley, p. 2 [DBE, Tab 61].  
1371 Exhibit 191, Response Report of Prof. Hurley, p. 2 [DBE, Tab 61].  
1372 Professor Kessler appears to acknowledge that private finance will increase the total demand for care which 
makes the failure to consider or otherwise refer to these studies all the more concerning: see Transcript Day 51 (13 
December 2016) Evidence of Prof. Kessler, p. 34 lines 13-25 and p. 35 lines 3-27 [DBT, Tab 38]. Either he was 
unaware of these studies at the time he drafted his report or he was aware of them and deliberately excluded them.  
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submitted that his opinion cannot be accepted.  

1141. On a related note, and contrary to the opinion expressed in his report, there are numerous 

studies suggesting private finance can generate new demand for publicly-funded care.  

1142. Professor Kessler discounts these studies on the basis that they involve supplementary 

rather than duplicative insurance.1373 However, it is easy to identify situations where duplicative 

insurance could increase demand in the public system.1374  

1143. For example, it is well-documented that privately-financed diagnostic tests will generate 

follow-up visits to a family physician or a specialist for further assessment.1375 Patient witness 

Michelle Graham’s circumstances demonstrate this to be the case: while she paid to have both her 

consultation and sinus surgery done by Dr. Javer privately at False Creek (thereby jumping the 

queue of his public waitlist), all of her follow-up care was provided by Dr. Javer in the public 

system and billed to MSP.1376 

1144. His treatment of that issue is another reason to doubt his conclusions with respect to the 

demand-side effects of PHI and dual practice.  

3.7.1.1.1.2 Effort of Clinicians in the Public System 

1145. With respect to the second proposition, the empirical evidence cited by Professor Kessler 

does not support his opinion with respect to the effort of clinicians.  

1146. Professor Kessler cites two pieces of evidence in support of his view that PHI and dual 

practice will have no effect on the effort of physicians.  

1147. First, he cites a review conducted by the Cochrane Commission, which he describes as 

“… the most influential international organization devoted to evidence-based medicine and health 

policy.”1377 Even assuming that is true,1378 the article does not provide any support for his 

                                                 
1373 Exhibit 183A, First Expert Report of Prof. Kessler, p. 9 [DBE, Tab 59].  
1374 Exhibit 191, Response Report of Prof. Hurley, p. 2 [DBE, Tab 61].  
1375 Exhibit 191, Response Report of Prof. Hurley, p. 2 [DBE, Tab 61]. See also Transcript Day 33 (4 November 
2016), Evidence of Prof. Blomqvist, p. 46 lines 25-37 where he refers to the unlimited demand for health care 
services [DBT, Tab 26].  
1376 Exhibit 296, Affidavit #1 of Michelle Graham, paras. 44-51, 63-64, 75-76 [DBE, Tab 77]; Transcript Day 105 
(3 July 2018), Evidence of Dr. Javer, p. 36, lines 13-24 [DBT, Tab 64]. See also section 2.4.2.4 above. 
1377 Exhibit 183A, First Expert Report of Prof. Kessler, p. 11 [DBE, Tab 59].  
1378 Professor Marmor acknowledges that the Cochrane Collaboration is well regarded in evaluating medical 
outcomes but says there is little if any basis for considering it the most influential international organization 
regarding health care policy: Exhibit 468, Response Report of Prof. Marmor, p. 4 [DBE, Tab 151].  
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opinion. While the authors make some preliminary observations about dual practice, their 

objective was to look at the effectiveness of policies designed to regulate dual practice in 

resource-constrained low and middle income countries.1379 Indeed, the study was motivated, in 

part, by the observation that the negative impacts of dual practice may far exceed the positive and 

that policies intended to regulate dual practice in many low and middle-income countries had 

little effect.1380  

1148. While the authors were unable to locate any rigorous empirical evidence supporting a ban 

on the practice, that should not be confused with rigorous empirical evidence on the 

ineffectiveness of a ban: the authors were simply unable to find any studies that met their criteria 

for inclusion in the report.1381 Moreover, the lack of any rigorous empirical evidence applies to all 

approaches to the regulation of dual practice, which undermines the claim that the negative 

effects of dual practice can be mitigated by introducing regulations short of an absolute ban.1382  

1149. Second, Professor Kessler relies on an article by Socha and Bech for the proposition that 

empirical tests of the effects of dual practice on public waiting lists are inconclusive.1383 At best, 

that article provides limited support for his opinion with respect to the effort of physicians in the 

public system if the restrictions on dual practice are removed. While much of the article is 

devoted to theoretical claims about the impact of the practice, the authors note that “[e]mpirical 

studies do not directly address the question of dual practice effects for physicians’ labour 

supply,”1384 “the dual practice effect for physicians’ labour supply has not been studied 

empirically [and] remains unresolved”1385 and the subject is “short on evidence.”1386 

1150. Admittedly, the authors say that the evidence which does exist suggests that dual 

                                                 
1379 Exhibit 191, Response Report of Prof. Hurley, p. 3 [DBE, Tab 61]. Professor Hurley notes that physicians in 
these countries are often paid a living wage and public facilities are often woefully inadequate. In these conditions, 
physicians may have very different motives for engaging in dual practice than in countries such as Canada which 
have generously funded public health care systems: Exhibit 191, Response Report of Prof. Hurley, p. 3 [DBE, Tab 
61].  
1380 Exhibit 191, Response Report of Prof. Hurley, p. 3 [DBE, Tab 61]. See also Transcript Day 50 (12 December 
2016), Evidence of Prof. Kessler, p. 59, lines 19-34, where Professor Kessler recognizes that the report deals with 
resource-constrained low and middle income countries and is not necessarily applicable to Canada [DBT, Tab 37].  
1381 Exhibit 191, Response Report of Prof. Hurley, p. 3 [DBE, Tab 61].  
1382 Exhibit 191, Response Report of Prof. Hurley, p. 3 [DBE, Tab 61].  
1383 Exhibit 183A, First Expert Report of Prof. Kessler, p. 11 [DBE, Tab 59].  
1384 Exhibit 191, Response Report of Prof. Hurley, p. 4 [DBE, Tab 61].  
1385 Exhibit 191, Response Report of Prof. Hurley, p. 4 [DBE, Tab 61].  
1386 Exhibit 191, Response Report of Prof. Hurley, p. 4 [DBE, Tab 61]. See also Transcript Day 52 (14 December 
2016), Evidence of Prof. Kessler, p. 12, lines 10-27 [DBT, Tab 39].  
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practitioners increase rather than decrease the overall labour supply.1387 However, the three 

articles they cite in support of that proposition “… fail, by any reasonable standard, to provide 

evidence on the likely impact of dual practice on physician labour supply in British 

Columbia.”1388 One of these articles is a survey of physician attitudes towards dual practice and 

the other two focus entirely on low and middle-income countries where physicians have vastly 

different motives for engaging in dual practice.1389 Simply put, Socha and Bech provides no basis 

from which one can make inferences about the impact of dual practice of physician labour supply 

in B.C..1390  

1151. Professor Kessler goes on to critique an article by Tuohy, Flood and Stable which 

suggests that permitting dual practice will have the effect of increasing waitlists in the public 

system.1391 One of the key pieces of evidence they rely on is a study by the Manitoba Centre for 

Health Policy and Evaluation (the “Manitoba Study”) which found that wait times for cataract 

surgery were highest for patients whose surgeons engaged in dual practice.1392 Professor Kessler 

criticizes their interpretation of that study on the basis that the increase in wait times was caused 

by “pent-up” demand (i.e. patients who sought treatment in response to the perceived availability 

of privately-financed care).1393  

1152. While the “pent-up” demand theory may be able to explain the increase in total wait times 

between 1993 and 1997, it cannot explain the differential wait times for patients of dual-practice 

and public-only surgeons.1394 Nor can it explain the fact that wait times increased at a faster rate 

for dual practice surgeons than for public-only surgeons. Median wait times for public-only 

surgeons increased from 7 weeks in 1993/1994 to 10 weeks in 1996/1997 whereas median wait 

                                                 
1387 Exhibit 191, Response Report of Prof. Hurley, p. 4 [DBE, Tab 61]. 
1388 Exhibit 191, Response Report of Prof. Hurley, pp. 4-5 [DBE, Tab 61]. Indeed, the authors expressly caution that 
it seems reasonable to argue that there may be different motives behind dual practice in low and high-income 
countries 
1389 Exhibit 191, Response Report of Prof. Hurley, p. 4 [DBE, Tab 61].  
1390 Exhibit 191, Response Report of Prof. Hurley, p. 10 [DBE, Tab 61]. Professor Kessler agrees that, in theory, 
dual practice can have negative effects on the public health care system but says we do not know the empirical 
reality of the situation: Transcript Day 50 (12 December 2016), Evidence of Prof. Kessler, p. 67 lines 13-19 and p. 
69 lines 4-9) [DBT, Tab 37].  
1391 Exhibit 183A, First Expert Report of Prof. Kessler, p. 11 [DBE, Tab 59].  
1392 Exhibit 183A, First Expert Report of Prof. Kessler, p. 9 [DBE, Tab 59].  
1393 Exhibit 183A, First Expert Report of Prof. Kessler, p. 9 [DBE, Tab 59].  
1394 Exhibit 191, Response Report of Prof. Hurley, p. 3 [DBE, Tab 61].  
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times for dual practice surgeons increased from 14 weeks to more than 23 weeks.1395  

1153. Tuohy, Flood and Stable also refer to evidence which suggests that England and New 

Zealand, which allow for PHI and dual practice, have longer waiting lists than Canada and the 

Netherlands, which do not.1396 Professor Kessler correctly notes that there are many differences 

between England, Canada, New Zealand and the Netherlands that may be responsible for 

observed differences in the length of waitlists in these countries.1397 However, he goes on to cite 

an article by T. Beasley which is supportive of his position without citing a companion study 

published a year earlier which found that the prevalence of PHI causally affects public system 

wait times.1398 His failure to bring that study to the attention of the court is troubling, particularly 

where it provides exactly the type of “persuasive empirical evidence” he says he is looking for: 

evidence of a causal link between the purchase of PHI and longer public sector wait lists.1399  

1154. In his third report, Professor Kessler refers to a Norwegian study (Johannessen) for the 

proposition that physicians will not reduce working hours in the public system when given the 

option to engage in dual practice.1400 While that study found that those who engaged in dual 

practice worked the same number of hours in the public system as those who did not, it also 

found that “[d]ual practice seems to be strongly related to economic motives … and has a 

dynamic nature that is responsive to the financial incentives offered.”1401 For example, the 

authors noted that when the government increased the hourly rate for extended working hours in 

the public system, the percentage of those engaging in dual practice declined by 30%.1402  

                                                 
1395 Exhibit 121, Expert Report of Prof. Hurley, p. 37 [DBE, Tab 44].  
1396 Exhibit 183A, First Expert Report of Prof. Kessler, p. 12 [DBE, Tab 59].  
1397 Exhibit 183A, First Expert Report of Prof. Kessler, p. 12 [DBE, Tab 59].  
1398 Exhibit 191, Response Report of Prof. Hurley, p. 5 [DBE, Tab 61]. Transcript Day 51 (13 December 2016), 
Evidence of Prof. Kessler, p. 49 lines 5-11 [DBT, Tab 38] and Exhibit 189, Article from European Economic 
Review entitled “Social Security and Health Care Consumption: A Comparison of Alternative Systems, Private and 
Public Health Insurance in the UK” authored by T. Besley et al, published in 1998 [DBE, Tab 60]. 
1399 See Transcript Day 50 (12 December 2016), Evidence of Prof. Kessler, p. 71 lines 17-28 (persuasive empirical 
evidence requires a causal connection or something close to it) [DBT, Tab 37] and Transcript Day 51 (13 
December 2016), Evidence of Prof. Kessler, p. 49 lines 5-11 (the authors of the paper have identified evidence that 
purchase of PHI is causative of longer waiting lists) [DBT, Tab 38].  
1400 Exhibit 183A, Third Expert Report of Prof. Kessler, p. 92 [DBE, Tab 59].  
1401 Exhibit 196, Article entitled “Physicians’ Engagement in Dual Practices and the Effects on Labor Supply in 
Public Hospitals: Results from a Register-Based Study,” by Karl-Arne Johannessen and Terje P. Hagen, published in 
BMC Health Services Research, 2014, pp. 10-11 [DBE, Tab 63].  
1402 Exhibit 196, Article entitled “Physicians’ Engagement in Dual Practices and the Effects on Labor Supply in 
Public Hospitals: Results from a Register-Based Study,” by Karl-Arne Johannessen and Terje P. Hagen, published in 
BMC Health Services Research, 2014, pp. 6-7 [DBE, Tab 63].  
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1155. Moreover, there was a significant difference between public and private hours in the two 

specialties where the financial incentives were the greatest.1403 The tendency of physicians to 

prefer more financially lucrative private work is demonstrated in practice by Dr. Outerbridge and 

Dr. Regan. A review of Dr. Outerbridge’s MSP billings in comparison with the amount of time 

available to him at the private Kamloops Surgical Centre shows that he spent significantly more 

time in the public system (as demonstrated by his fee-for-service MSP billings) when he had less 

opportunity to work in the private clinic (and conversely, far less time in the public system when 

he had more time available to him in the private clinic).1404 Similarly, Dr. Regan testified that he 

was scaling back his work in the public system, but was shown on the evidence to have 

simultaneously increased his private work.1405  

1156. For present purposes, the dynamic nature of dual practice and its responsiveness to 

financial incentives is far more important than the total number of hours worked. 

1157. Professor Kessler also refers to a Danish study suggesting that enrollment in PHI was 

associated with a 10% decrease in the use of public hospitals.1406 However, that study examines 

only the demand-side effects of PHI and assumes that there would be no supply-side effects 

associated with the uptake of PHI (such as diversion of resources to the private system).1407 As a 

result, it cannot be said that patients in the public system were better off as a result of the 

reduction in the use of public hospitals.1408  

1158. Finally, Professor Kessler fails to refer to an Australian study which found that where 

physicians are given the option of working in both the public and the private systems, they will 

reallocate working hours to the private system while leaving their total working hours unchanged. 

When confronted with that study in cross-examination, Professor Kessler testified that the 

empirical evidence with respect to the responsiveness of physician labour supply to wages and 

                                                 
1403 Exhibit 196, Article entitled “Physicians’ Engagement in Dual Practices and the Effects on Labor Supply in 
Public Hospitals: Results from a Register-Based Study,” by Karl-Arne Johannessen and Terje P. Hagen, published in 
BMC Health Services Research, 2014, p. 8 [DBE, Tab 63].  
1404 Transcript Day 106 (4 July 2018), Evidence of Dr. Outerbridge, p. 5, lines 1-14; p. 5, line 36 – p. 6, line 8; p. 6, 
line 40 – p. 8, line 10; p. 21, line 24 – p. 22, line 12 [DBT, Tab 65]. 
1405 Appendix J; Transcript Day 49 (9 December 2016), Evidence of Dr. Regan, p. 42 line 26 - p. 43 line 2 [DBT, 
Tab 36]. 
1406 Exhibit 183A, Third Expert Report of Prof. Kessler, p. 92 [DBE, Tab 59].  
1407 Transcript Day 51 (13 December 2016), Evidence of Prof. Kessler, p. 8 lines 6-18 [DBT, Tab 38]. 
1408 Transcript Day 51 (13 December 2016), Evidence of Prof. Kessler, p. 8 lines 21-31 [DBT, Tab 38].  
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fees is “conflicting and essentially inconclusive.”1409  

3.7.1.1.1.3 Public Opinion and Health Care Financing Arrangements 

1159. With respect to the third proposition, Professor Kessler cites only one study in support of 

his opinion that privately-financed care will not change voters’ political preferences. While there 

are weaknesses in the design of that study, the effect observed by the authors was that individuals 

who purchase PHI are less likely to support increased spending on public health care.1410  

1160. Moreover, there is more recent evidence which controls for the weaknesses in that study 

and finds that demand for PHI negatively affects support for the public health care system.1411 

1161. Both studies are consistent with the standard economic analysis with respect to the 

optimal tax rate1412 and suggest that concerns about continued support for the public health care 

system are legitimate.  

3.7.1.1.1.4 Other Mechanisms 

1162. With respect to the fourth proposition, Professor Kessler fails to consider three well-

documented factors which could reduce the availability of publicly-financed care.  

1163. First, he fails to consider the price effects which arise from competition between the 

public and private sector for the same pool of personnel and other inputs.1413 Essentially, 

physicians, nurses and other personnel would have a new option with respect to where to work, 

which increases the price that the Province and the Health Authorities must pay to attract those 

individuals.1414 Either governments must increase public funding to maintain the same level of 

service delivery or they must reduce the quantity of care provided to public patients.1415  

1164. Increasing public funding has obvious policy implications and would further undermine 

support for the public system among those with PHI.1416 Reducing the quantity of care provided 

                                                 
1409 Transcript Day 52 (14 December 2016), Evidence of Prof. Kessler, p. 13 lines 8-37 [DBT, Tab 39].  
1410 Exhibit 183A, First Expert Report of Prof. Kessler, p. 13 [DBE, Tab 59].  
1411 Exhibit 191, Response Report of Prof. Hurley, p. 5 [DBE, Tab 61].  
1412 Exhibit 191, Response Report of Prof. Hurley, p. 5 [DBE, Tab 61]. Transcript Day 51 (13 December 2016), 
Evidence of Prof. Kessler, p. 52 lines 19-52 [DBT, Tab 38].  
1413 Exhibit 191, Response Report of Prof. Hurley, pp. 5-6 [DBE, Tab 61]. In cross-examination, Professor Kessler 
agrees that the existence of private finance could increase competition for health care professionals and drive up 
wages in the public system: Transcript Day 50 (12 December 2016), p. 85 lines 19-31 [DBT, Tab 37].  
1414 Exhibit 191, Response Report of Prof. Hurley, pp. 5-6 [DBE, Tab 61].  
1415 Exhibit 191, Response Report of Prof. Hurley, pp. 5-6 [DBE, Tab 61].  
1416 Indeed, the studies that look at political support for the health care system look at whether those with PHI would 
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to public patients has more drastic implications: not only would it increase waitlists in the public 

system, it would take resources away from those who have greater medical needs.1417  

1165. Second, Professor Kessler fails to consider the increased administrative costs associated 

with regulation of PHI and dual practice (which he agrees is essential).1418 While the link 

between administrative costs and public health care budgets is less direct than the price effects of 

competition between the public and private sector, the evidence suggests that these costs would 

be substantial and would likely involve the establishment of a new regulatory agency.1419 

Moreover, the regulation of PHI could require government subsidies in order to prevent market 

failure, which would further diminish the financial resources available to the public system.1420  

1166. Third, Professor Kessler fails to consider issues relating to shortages of nurses and other 

clinicians in the public system. Even if surgeons use the entirety of their OR time in the public 

system,1421 the higher wages paid to nurses and other clinicians in private clinics can result in 

shortages which increase waitlists and cause harm to those who rely on the public system for 

care. For example, the FHA cancelled more than 400 OR days in 2018-2019 due to shortages of 

anesthesiologists, and many more days were lost due to a shortage of OR nurses.1422 

1167. In cross-examination, Professor Kessler acknowledged that the diversion of resources to 

private clinics could potentially cause harm to the public system but provided no explanation for 

the failure to consider or otherwise address that issue in his report.1423  

                                                                                                                                                              
continue to support the public system at existing financing levels. If funding requirements increase, there is no 
guarantee that support for the public system would remain the same.  
1417 It is axiomatic that the private system typically does simpler, less complex procedures whereas the public system 
treats patients with greater medical need. Given that funding for the public system is based on block grants, funding 
cuts could affect any number of patients with any number of conditions and would not be limited to surgical 
procedures of the type performed in private clinics. Performing knee or shoulder surgeries in private clinics could 
have the result of reducing care for palliative care patients in the public system.  
1418 Transcript Day 50 (12 December 2016), Evidence of Prof. Kessler, p. 73 lines 39-42, p. 76 lines 21-23 and p. 
80 lines 41-44 [DBT, Tab 37].  
1419 Exhibit 465, Expert Report of Dr. Hsiao, p. 10 [DBE, Tab 149].  
1420 Transcript Day 51 (13 December 2016), Evidence of Prof. Kessler, p. 4 lines 24-45 [DBT, Tab 38]. 
1421 Which assertion is questionable given that physician witnesses were on multiple occasions shown to have 
overestimated their use of public system OR time: see para. 267 above. 
1422 Transcript Day 133 (13 February 2019), Evidence of Ms. Leith, p. 27 lines 33-47 [DBT, Tab 82]. See also 
Exhibit 409, Fraser Health Authority Room Closure Summary Document. Given that multiple surgeries are 
conducted on any given day, that corresponds to thousands of surgeries cancelled as a result of labour shortages. 
[DBE, Tab 122]  
1423 Transcript Day 50 (12 December 2016), Evidence of Prof. Kessler, p. 84 lines 30-38 [DBT, Tab 37]. Professor 
Kessler also testified that he is not an expert in this area and has no specific knowledge about the labour situation in 
British Columbia as it relates to physicians, nurses or other professionals: Transcript Day 50 (12 December 2016), 
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1168. Without having considered that issue, his opinion with respect to the likely effects of 

introducing a system of private finance cannot be accepted.  

3.7.1.1.2 Equity Considerations  

1169. With respect to the second topic addressed in his report, Professor Kessler opines that 

there is no persuasive empirical evidence that allowing private finance and dual practice would 

affect the equity of the system.1424 He goes on to identify three relevant dimensions to equity in 

health care: (i) equity in utilization, which is achieved when people in equal need receive equal 

treatment regardless of their income or socioeconomic status; (ii) equity in finance, which refers 

to the extent of progressivity of payments for health care; and (iii) equity in health outcomes, 

which is achieved when people on average have similar quality of health.1425  

1170. With respect to equity in utilization, Professor Kessler acknowledges that private finance 

tends to reduce equity because it allows the rich to obtain more health care services (or to obtain 

those services with less delay).1426 At the same time, he says that private finance would increase 

equity in utilization to the extent it frees up resources and reduces public wait lists.1427 

1171. With respect to equity in finance, he says that private finance would tend to increase 

equity to the extent that those who obtain privately-financed care must still pay to support the 

public system (and are essentially paying twice for health care services).1428 

1172. With respect to equity in health outcomes, he says that private finance could have the 

effect of increasing or decreasing equity. 1429 To the extent that access to the private system 

increases health outcomes for those who can afford to access that system, private finance will 

tend to reduce equity. 1430 However, those effects may be partially or completely counterbalanced 

to the extent that private finance is able to free up health care resources and expand the amount of 
                                                                                                                                                              
Evidence of Prof. Kessler, p. 35 lines 31-42, p. 36 lines 2-4, p. 84 line 3 p. 85 lines 15 [DBT, Tab 37].  
1424 Exhibit 183A, First Expert Report of Prof. Kessler, p. 13 [DBE, Tab 59].  
1425 Exhibit 183A, First Expert Report of Prof. Kessler, p. 14 [DBE, Tab 59]. Equity in health outcomes can be 
broken down into two subcategories: pure equity, which is achieved when people on average have similar quality of 
health, and socioeconomic equity, which allows for differences in outcomes as long as they are not associated with 
income or socioeconomic status.  
1426 Exhibit 183A, First Expert Report of Prof. Kessler, p. 14 [DBE, Tab 59].  
1427 Exhibit 183A, First Expert Report of Prof. Kessler, p. 14 [DBE, Tab 59].  
1428 Exhibit 183A, First Expert Report of Prof. Kessler, p. 14 [DBE, Tab 59].  
1429 Exhibit 183A, First Expert Report of Prof. Kessler, p. 14 [DBE, Tab 59].  
1430 Exhibit 183A, First Expert Report of Prof. Kessler, p. 14 [DBE, Tab 59]. See also Transcript Day 50 (12 
December 2016), Evidence of Prof. Kessler, p. 53 lines 19-25, p. 54 lines 4-7, and p. 55 lines 18-30 with respect to 
the offsetting effects of private finance [DBT, Tab 37].  
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care available to those who remain in the public system. 1431  

1173. Professor Kessler acknowledges that these different dimensions of equity may conflict 

and that there are at least some deleterious consequences associated with the introduction of 

private finance.1432 However, he argues that the equity argument against private finance and dual 

practice is weakened by the following considerations:  

a. The experience of other provinces, while limited, shows surprisingly little inequity 

in the utilization of privately-financed care;  

b. The evidence that allowing private finance leads to differences in health outcomes 

is weaker than the evidence that it leads to differences in utilization of health 

services;  

c. Individuals with high socioeconomic status already consume more publicly-

financed health care services so the differential gain to them is smaller than it 

would be if publicly-financed services were allocated on the basis of need; and  

d. Expansions of publicly-financed capacity in Canada lead to greater increases in 

utilization of health services for those with high socioeconomic status so the 

differential gain of allowing privately-financed care is smaller than it would be if 

public capacity expansions were allocated on the basis of need.1433  

1174. A close review of the evidence reveals that these propositions are overstated, and in some 

cases wholly inaccurate. We discuss each of them below.  

3.7.1.1.2.1 Inequity in the Utilization of Privately-Financed Care 

1175. With respect to the first proposition, Professor Kessler cites two pieces of evidence in 

support of his view that there is “surprisingly little” inequity in the utilization of privately-

financed care. First, he refers to the Manitoba Study, which shows that “… the distribution of 

privately-financed cataract procedures by income quintile is flat, with the highest two income 

quintiles receiving only two more procedures than the lowest income quintiles.”1434 While those 

                                                 
1431 Exhibit 183A, First Expert Report of Prof. Kessler, p. 14 [DBE, Tab 59].  
1432 Transcript Day 51 (13 December 2016), Evidence of Prof. Kessler, p. 56 line 24 p. 57 line 28, and p. 63 lines 
12-14 [DBT, Tab 38]. His recognition that there are deleterious consequences associated with the introduction of 
private finance is critically important to the legal analysis as the balancing of these factors is fundamentally a policy 
choice.  
1433 Exhibit 183A, First Expert Report of Prof. Kessler, p. 15 [DBE, Tab 59].  
1434 Exhibit 183A, First Expert Report of Prof. Kessler, p. 15 [DBE, Tab 59].  
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numbers suggest that there is very little inequity in the utilization of privately financed care, 

Professor Kessler does not adjust for differences in underlying need, which is essential in 

assessing equity.1435 When those adjustments are made, the results are exactly what one would 

expect: the utilization of privately financed care increases markedly as income levels rise.1436 

1176. Second, Professor Kessler refers to a study conducted by the Montreal Economic Institute 

which suggests that the income distribution of private-clinic patients is similar to that of the 

province as a whole.1437 Again, those numbers are not adjusted for need and the study is based on 

a survey of 141 patients who accessed private clinics in Quebec.1438 The authors of that study 

suggest that the results are not “statistically significant” and Professor Kessler acknowledges that 

it would not be prudent to base important public policy decisions on that study alone.1439 

1177. Finally, these studies are inconsistent with a large body of evidence from numerous 

countries which demonstrates that consumption of private health care is strongly correlated with 

income and that health care sectors in Canada that rely on private finance display a very strong 

income gradient.1440 The failure to address that evidence in his report undermines his opinion 

with respect to equity in the utilization of health care.  

3.7.1.1.2.2 Private Finance and Health Outcomes 

1178. With respect to the second proposition, it is no doubt true that private finance leads to 

greater disparities in the utilization of health services than in health outcomes. However, the 

claim that the income-use gradient is steeper in Canada than the United States is inconsistent 

with other evidence on point which is not cited in the report or otherwise brought to the attention 

of the court.1441 A balanced, thoroughly-researched report would have included reference to those 

                                                 
1435 Transcript Day 51 (13 December 2016), Evidence of Prof. Kessler, p. 68 lines 39-47 [DBT, Tab 38] and 
Exhibit 191, Response Report of Prof. Hurley, p. 7 [DBE, Tab 61]. Dr. Turnbull makes the same point in cross-
examination: see Transcript Day 172 (10 July 2019), Evidence of Dr. Turnbull, p. 51 line 23 - p. 55 line 18 [DBT, 
Tab 108].  
1436 Exhibit 191, Response Report of Prof Hurley, p. 7 [DBE, Tab 61]. 
1437 Exhibit 183A, First Expert Report of Prof. Kessler, p. 15 [DBE, Tab 59].  
1438 Transcript Day 51 (13 December 2016), Evidence of Prof. Kessler, p. 70 lines 7-20 [DBT, Tab 38].  
1439 Transcript Day 51 (13December 2016), Evidence of Prof. Kessler, p. 70 lines 7-20, and p. 73 lines 25-27 (“[if] 
this were the sole piece of evidence, I would not change public policy based on it”) [DBT, Tab 38].  
1440 Exhibit 191, Response Report of Prof. Hurley, p. 8 [DBE, Tab 61]. 
1441 Exhibit 183A, First Expert Report of Prof. Kessler, p. 17 [DBE, Tab 59]. While the study cited in his report 
suggests that the income-use gradient is steeper in Canada than the United States, a study by the same author comes 
to the opposite conclusion and Professor Kessler agrees that the overall trend shows that health inequality is greater 
in the United States: Transcript Day 52 (13 December 2016), Evidence of Prof. Kessler, p. 4, line 36 – p. 7, line 5 
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studies and attempted to reconcile the conflicting results.  

3.7.1.1.2.3 High Socioeconomic Status and Consumption of Publicly-Financed 
Services 

1179. With respect to the third proposition, it is simply untrue that those with higher 

socioeconomic status consume more publicly-financed health care services.  

1180. Multiple studies based on representative samples of Canada’s population find that, 

adjusted for need, there is essentially no income-related inequity in the number of general 

practitioner visits, a modest pro-rich distribution in the number of specialist visits and a modest 

pro-poor distribution in inpatient hospital care.1442  

1181. Again, the failure to consider or otherwise address these studies undermines his 

conclusions with respect to the proposition he asserts.  

1182. Moreover, even if it were true that individuals with higher socioeconomic status consume 

more publicly-financed care, Professor Kessler’s argument amounts to saying that because of 

existing inequities in the public system, the effects of introducing a system of private finance 

would be less pronounced than they would in a perfectly-functioning system.1443 However, the 

introduction of a system of private finance would still result in a system where those who can 

afford to pay for PHI get better access to health care services than those who cannot.  

3.7.1.1.2.4 Expansion of Publicly-Financed Capacity 

1183. With respect to the fourth proposition, Professor Kessler’s argument again amounts to 

saying that the introduction of a system of private finance would be less pronounced than it 

would in a perfectly-functioning system. However, the introduction of a system of private finance 

would still result in a health care system where those who can afford to pay for PHI get better 

access to health care services than those who cannot.  

3.7.1.1.3 Quality of Care  

1184. With respect to the third topic addressed in his report, Professor Kessler opines that 

allowing for-profit medical facilities to operate in British Columbia would have no effect and 

potentially even a positive effect on quality of care. While the evidence on that issue is mixed, 

                                                                                                                                                              
[DBT, Tab 39].  
1442 Exhibit 191, Response Report of Prof. Hurley, p. 8 [DBE, Tab 61]. 
1443 Transcript Day 51 (13 December 2016), Evidence of Prof. Kessler, p. 78 lines 10-14 [DBT, Tab 38].  
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there are legitimate concerns about the impact of private finance on quality of care.  

1185. First, Professor Kessler relies heavily on a study by Eggleston on the effects of hospital 

ownership status in the United States.1444 While that study catalogued numerous studies which 

found higher quality of care at for-profit hospitals, the authors concluded that “… studies 

representative of the US as a whole tend to find lower quality among [for-profits] than [non-

profits].”1445 Moreover, the studies which found higher quality of care at for-profit hospitals were 

predominantly studies comparing for-profit hospitals and public hospitals. Professor Hurley and 

Dr. Devereaux both opine that the most relevant comparison for acute-care hospitals in British 

Columbia is for-profit hospitals and not-for profit hospitals (as opposed to public hospitals).1446  

1186. Professor Kessler disagrees with that view and says that the relevant comparison is for-

profit hospitals and public hospitals.1447 However, he was unable to answer basic questions about 

the differences between public hospitals and not-for profit hospitals. For example, he was unable 

to say whether public hospitals are disproportionately located in urban cores.1448  

1187. His inability to answer these questions undermines his conclusion about the relevant 

comparison for acute-care hospitals in British Columbia.  

1188. Professor Kessler’s opinion is also contrary to Dr. Devereaux’s studies with respect to 

quality of care in US hospitals. Essentially, those studies find that for-profit delivery of health 

care services significantly increases the risk of death, results in lower quality care and results in 

higher payments for health care services when compared with not-for-profit facilities.  

1189. While it is true that that study is based on data from the United States (some of which is 

dated), it is a methodologically sound study conducted by a first-rate scientist. Moreover, the 

results of that study have been replicated across other health care sectors including nursing homes 

and hemodialysis centres, which strengthens the inferences that can be drawn from it.1449  

1190. Professor Kessler goes on to address issues relating to physician ownership of private 

facilities and says that allowing patients to be treated in private facilities would improve quality 

                                                 
1444 Exhibit 183A, First Expert Report of Prof. Kessler, p. 20 [DBE, Tab 59]. 
1445 Exhibit 191, Response Report of Prof. Hurley, p. 9 [DBE, Tab 61].  
1446 Exhibit 191, Response Report of Prof. Hurley, p. 9 [DBE, Tab 61]. In the United States, public hospitals play a 
different role than a typical acute-care hospital in British Columbia (even though such hospitals are publicly-funded).  
1447 Exhibit 183A, First Expert Report of Prof. Kessler, p. 21 [DBE, Tab 59].  
1448 Transcript Day 51 (13 December 2016), Evidence of Prof. Kessler, p. 82 lines 11-15 [DBT, Tab 38].  
1449 Exhibit 191, Response Report of Prof. Hurley, p. 9 [DBE, Tab 61].  
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of care insofar as it would stimulate investment in clinics that provide care which is in short 

supply in the public system.1450 While that may be true, he acknowledged that physician 

ownership of private clinics in the context of private financing has a number of downsides, 

including the fact that it has the potential to increase the amount of inappropriate care provided in 

private clinics.1451 For example, physicians in the United States are more than twice as likely to 

order MRIs as physicians in Canada.1452 Such tests can lead to negative health outcomes.1453  

1191. Ultimately, he agreed that these are some of the “trade-offs” associated with the 

introduction of a system of private finance, and that there are both upsides and downsides 

associated with a two-tier system of the type being proposed in this case.1454  

 

3.7.1.1.4 Conclusion 

1192. In conclusion, Professor Kessler does not provide reliable, empirically-based evidence 

that private finance will meaningfully improve wait lists in the public system or otherwise 

increase public system capacity. Not only are there problems with his approach, but his analysis 

is incomplete insofar as he fails to address key factors such as the increase in total demand 

occasioned by PHI or the effects of labour shortages.  

3.7.1.2 Professor McGuire (Plaintiffs) 

1193. Professor McGuire is a professor of health economics at the London School of Economics 

and Political Science (“LSE”).1455 He was certified as an expert in health economics, including 

international comparisons of health care systems in countries that provide universal access to 

health care, assessing the ability of these systems to provide timely, high-quality health care to 

patients, the nonmedical consequences when these systems fail to provide timely care to patients, 

                                                 
1450 Exhibit 183A, First Expert Report of Prof. Kessler, p. 21 [DBE, Tab 59].  
1451 Exhibit 183A, First Expert Report of Prof. Kessler, p. 21 [DBE, Tab 59].  
1452 Transcript Day 51 (13 December 2016), Evidence of Prof. Kessler, p. 83 lines 16-27 [DBT, Tab 38].  
1453 Exhibit 548A, Expert Report of Dr. Turnbull, p. 4 [DBE, Tab 175].  
1454 Transcript Day 51 (13 December 2016), Evidence of Prof. Kessler, p. 86 lines 11-45 [DBT, Tab 38]. See also 
Transcript Day 52 (14 December 2016), Evidence of Prof. Kessler, p. 56 lines 26-32 (“my testimony is that for the 
limited issue that I understand is at hand here there are potential concerns that that should cause but that when you 
weigh the downsides of those concerns against the upsides that those changes will bring, the upsides outweigh the 
downsides”) [DBT, Tab 39]. As set out above, the acknowledgement that there are upsides and downsides is critical 
to the legal analysis because the balancing of these effects is properly the role of policy-makers and not the court.  
1455 Exhibit 215, Expert Report of A. McGuire, p. 4 [DBE, Tab 66].  
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and in the methodology and analysis of large population studies.1456  

1194. Professor McGuire was asked to provide an opinion on various issues relating to PHI and 

wait times. His opinion can be summarized as follows:  

a. The United Kingdom has had success countering excessive wait times through the 

use of the private sector and is the country most comparable to Canada;  

b. Empirical evidence suggests that private finance is likely to benefit the public 

system by expanding capacity for those waiting for treatment;  

c. PHI will not lead to any adverse consequences for the labour market;  

d. Equity concerns associated with the introduction of private finance are misplaced; 

and  

e. Private finance enjoys broad public support as evidenced by a number of 

experimental clinical trials.  

1195. While he was qualified to give evidence in these areas, the “vast majority” of his current 

work relates to the organization of treatment interventions for particular diseases.1457 

1196. Moreover, he deleted a great deal of unfavourable evidence from earlier drafts of his 

report, which raises significant concerns about the credibility of his evidence and the extent to 

which he complied with his obligations as an expert.  

1197. For example, the first draft of his report contains evidence to the effect that: 

a. the ability of PHI to reduce wait times in the public system has proven to be 

constrained;1458  

b. the incentive for providers to maintain long public waitlists is a legitimate issue 

requiring regulation;1459  

c. the potential benefits of PHI tend to be offset by the costs of regulation necessary 

to ensure adequate coverage,1460  

d. there remains little empirical evidence on the role of PHI in mixed systems and the 

                                                 
1456 Cambie Surgeries Corporation v. British Columbia (Attorney General), 2017 BCSC 156 at para. 6.  
1457 Transcript Day 58 (24 January 2017), Evidence of Prof. McGuire, p. 10 lines 30-47 (“[s]o currently I’d say that 
the vast majority of my work involves statistical analysis, referred to as econometrics by economist, where the 
essence of that work is to look at causal relationships, in this case, largely about treatment interventions or the 
organization of treatment interventions and how it affects outcomes”) [DBT, Tab 44].  
1458 Transcript Day 58 (24 January 2017), Evidence of Prof. McGuire, p. 53 lines 17-24 [DBT, Tab 44]. 
1459 Transcript Day 58 (24 January 2017), Evidence of Prof. McGuire, p. 53 lines 17-24 [DBT, Tab 44]. 
1460 Transcript Day 58 (24 January 2017), Evidence of Prof. McGuire, p. 54 lines 1-38 [DBT, Tab 44].  
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evidence that does exist is largely inconclusive;1461 and  

e. the general finding from the literature is that delays in treatment do not affect 

clinical outcomes at the individual level.1462  

1198. We turn now to his opinions with respect to the matters set out above.  

3.7.1.2.1 The U.K. Experience 

1199. Professor McGuire opines that the United Kingdom has been able to reduce excessive 

wait times through the use of the private sector and that the United Kingdom is the country most 

comparable to Canada. Both statements are demonstrably false.  

1200. While the United Kingdom has had notable success countering excessive wait times, it is 

“historically inaccurate” to attribute that success to PHI.1463 The United Kingdom has allowed 

PHI since the establishment of the NHS but struggled with excessive wait times throughout the 

1980’s and 1990’s.1464 Indeed, there appears to be no association between the percentage of the 

population covered by PHI and public wait times.1465 While the percentage of those covered by 

PHI has fluctuated over time, there has been no corresponding change in public wait lists.1466 

1201. In the early 2000’s, the Blair government was able to reduce wait lists through a 

combination of increased public spending and a new performance management system whereby 

NHS hospitals were assessed annually on a number of indicators including the extent to which 

they met wait time targets.1467 Extra capacity was added by increasing OR time in public 

hospitals, establishing new independent sector treatment centres (or “ISTCs”) and later, 

contracting out surgeries to private clinics.1468  

                                                 
1461 Transcript Day 58 (24 January 2017), Evidence of Prof. McGuire, p. 55 lines 1-13 [DBT, Tab 44].  
1462 In cross-examination, Professor McGuire confirmed that he continues to hold many of those views today: see, for 
example, Transcript Day 58 (24 January 2017), Evidence of Prof. McGuire, p. 63 lines 26-47 where Professor 
McGuire confirmed that he continues to hold the view that “[t]he general finding from the literature is that delays in 
treatment do not necessarily affect ultimate long-term outcomes at the individual level.” [DBT, Tab 44]  
1463 Exhibit 491, Reply Report of Dr. Oliver, p. 1 [DBE, Tab 157].  
1464 Exhibit 491, Reply Report of Dr. Oliver, p. 1 [DBE, Tab 157]. See also Transcript Day 58 (24 January 2017), 
Evidence of Prof. McGuire, p. 74 lines 40-47 [DBT, Tab 44].  
1465 Transcript Day 160, Evidence of Dr. Oliver, p. 17 lines 3-21 (“[s]o there’s no to my mind no association 
between enrollment in private insurance plans and whether or not waiting times to up or down in the public sector.” 
[DBT, Tab 98] 
1466 Transcript Day 160, Evidence of Dr. Oliver, p. 17 lines 3-21 [DBT, Tab 98].  
1467 Exhibit 491, Reply Report of Dr. Oliver, p. 2 [DBE, Tab 157].  
1468 Exhibit 491, Reply Report of Dr. Oliver, p. 1 [DBE, Tab 157]. To be clear, the surgeries performed at private 
clinics were publicly-financed surgeries being performed in private clinics. 
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1202. Professor McGuire argues that these clinics would not have existed had they not been 

“underwritten” by PHI.1469 However, a significant reduction in waitlists was seen in the early 

years of the reforms (before surgeries were contracted out to these clinics)1470 and in any event, it 

is simply not the case that private clinics have to be underwritten by PHI.  

1203. In British Columbia, there are a number of private clinics operating within the bounds of 

the law without relying on PHI.1471 

1204. Even if private clinics contributed in some small way to the reduction of waiting lists, 

there are a number of structural differences between Canada and the United Kingdom which 

Professor McGuire does not take into account in comparing these jurisdictions.1472  

1205. One of these differences is the fact that specialists in the United Kingdom are salaried 

employees of the NHS, whereas they are paid on a fee-for-service basis in Canada.1473 Where 

physicians are on salary, the government has greater control over the working hours of physicians 

and can mandate that they spend a certain amount of time in the public system (as it has done in 

the United Kingdom). Even so, it is extraordinarily difficult to ensure that specialists comply with 

these obligations, and evidence from the United Kingdom shows that “a large number of 

physicians in dual practice fail to fulfill contractual obligations to the public sector so that they 

may devote a greater amount of time to private activity.”1474  

1206. Where doctors are paid on a fee-for-service basis, the government has virtually no control 

over where they spend their time and there is a very real risk that they would allocate most if not 

all of their time to the more lucrative work in the private system. 

1207. Professor Oliver testified that “[these] risks are real. You can’t wish them away. They’re 

not going away. If you extend PHI, the parallel private tier in Canada, those risks are present.”1475  

 

                                                 
1469 Exhibit 215, Expert Report of Prof. McGuire, p. 10 [DBE, Tab 66].  
1470 Exhibit 191, Response Report of Prof. Hurley, p. 14 [DBE, Tab 61].  
1471 See discussion at Section 3.2.5.7 above. 
1472 In cross-examination, he agreed that he did not specifically consider the implications of the differences between 
British Columbia and England: Transcript Day 58 (24 January 2017), Evidence of Prof. McGuire, p. 80 lines 7-14 
[DBT, Tab 44].  
1473 Transcript Day 59 (26 January 2017), Evidence of Prof. McGuire, p. 65, lines 17-23 [DBT, Tab 45]. 
1474 Exhibit 121, Expert Report of J. Hurley, p. 35 [DBE, Tab 44].  
1475 Transcript Day 160 (June 4, 2019), Evidence of A. Oliver, p. 34, ll. 7-21, p. 29, ll. 2-40, p. 30, ll. 1-7, p. 31, l. 9-
28, and p. 33, ll. 36-37 (“I think there’s a risk that it could have a very significant impact on the public system”) 
[DBT, Tab 98].  
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3.7.1.2.2 Private Finance and Increased Capacity 

1208. Professor McGuire goes on to review the evidence from other countries and suggests that 

private finance is likely to benefit the public system by expanding capacity for those waiting for 

treatment.1476 In support of that view, he relies on six pieces of evidence.1477  

1209. First, he relies on studies by Beasley and Martin which find that demand for duplicative 

PHI increases as wait times increase.1478 While that may be true, the fact that demand for PHI 

increases as wait times increase has no bearing on the claim that the introduction of a system of 

private financing will increase capacity in the public system.1479  

1210. Second, he relies on an OECD report for the proposition that increased tax incentives for 

PHI in Denmark had the effect of increasing private sector activity and reducing demand in the 

public system.1480 While that study found that there was a 10% decrease in the use of public 

hospitals by those who had PHI, a considerable part of the increased private sector activity that 

occurred during that time period was the result of public funding in connection with a wait time 

guarantee and the authors comment that it is “… difficult to assess the effects of the increased 

number of people with [PHI] on public waiting lists, because too many other factors changed in 

the same period.” 1481 Moreover, the study examines only the demand-side effects of PHI and 

assumes that there would be no supply-side effects associated with the uptake of PHI (such as 

diversion of physician resources to the private system).1482  

1211. As a result, there is little, if anything, that can be taken from that study.  

1212. Third, Professor McGuire relies on a study from Australia demonstrating that tax 

incentives for the purchase of PHI had a “negligible” impact on wait lists.1483  

1213. While he speculates that the persistence of long public system wait lists may have been 

caused by a large demand response in the public system after the tax incentives were introduced 

(i.e. that the persistence of long waits lists is attributable to “pent-up” demand), the report 

presents no evidence of increased private sector activity or an initial reduction in waitlists, which 
                                                 
1476 Exhibit 215, Expert Report of A. McGuire, p. 17 [DBE, Tab 66].  
1477 Exhibit 215, Expert Report of A. McGuire, pp. 17-18 [DBE, Tab 66].  
1478 Exhibit 215, Expert Report of A. McGuire, p. 17 [DBE, Tab 66].  
1479 Exhibit 191, Response Report of J. Hurley, p. 13 [DBE, Tab 61].  
1480 Exhibit 215, Expert Report of A. McGuire, p. 17 [DBE, Tab 66].  
1481 Transcript Day 59 (January 26, 2017), Evidence of A. McGuire, p. 18, ll. 31-40 [DBT, Tab 45].  
1482 Transcript Day 51 (December 13, 2016), Evidence of D. Kessler, p. 8, ll. 6-18 [DBT, Tab 38]. 
1483 Exhibit 215, Expert Report of A. McGuire, pp. 13-14 [DBE, Tab 66]. 
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one would expect in the pent-up demand scenario.1484  

1214. Indeed, the authors cite three possible reasons why the increase in PHI had no effect on 

wait times in the public system:  

a. Privately insured people continued to use public hospitals because of high co-

payments and deductibles in private hospitals;  

b. Public hospitals provide services not available in private hospitals; and/or  

c. Specialists who work in both public and private hospitals are in limited supply.1485  

1215. Notably, the third reason cited by the authors is consistent with evidence that dual 

practice in Australia leads specialists to reallocate time from the public sector to the private sector 

without increasing their total hours of work.  

1216. Fourth, Professor McGuire observes that the Irish government has been able to reduce 

wait lists by contracting out surgeries to private clinics.1486 While that may be true, the evidence 

has no bearing on the claim that private finance increases system capacity.  

1217. Importantly, these were publicly-financed surgeries being conducted at private clinics, 

which is no different from the situation in British Columbia, where the health authorities have 

contracted out surgeries to private clinics in order to reduce wait lists.1487  

1218. Fifth, Professor McGuire relies on evidence from Spain suggesting that the government 

has been able to reduce wait lists by contracting out surgeries.1488  

1219. Again, that argument conflates issues of public finance and public delivery: the fact that 

the government was able to reduce waitlists by contracting out surgeries to private clinics has no 

bearing on the claim that private finance will increase system capacity.1489  

1220. Sixth, Professor McGuire relies on evidence from the United Kingdom to the effect that 

increasing wait times by 10% will result in a 2% reduction in demand (presumably because 

patients with less urgent conditions remove themselves from wait lists).1490  

1221. While he seems to acknowledge that this evidence has no bearing on the claim that private 

                                                 
1484 Exhibit 191, Response Report of J. Hurley, p. 13 [DBE, Tab 61].  
1485 Exhibit 191, Response Report of J. Hurley, p. 13 [DBE, Tab 61].  
1486 Exhibit 215, Expert Report of A. McGuire, p. 18 [DBE, Tab 66]. 
1487 Exhibit 191, Response Report of J. Hurley, p. 13 [DBE, Tab 61].  
1488 Exhibit 215, Expert Report of A. McGuire, p. 18 [DBE, Tab 66]. 
1489 Exhibit 191, Response Report of J. Hurley, p. 13 [DBE, Tab 61].  
1490 Exhibit 215, Expert Report of A. McGuire, p. 18 [DBE, Tab 66]. 
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finance will increase system capacity, Professor McGuire uses that evidence to argue that a 10% 

reduction in wait lists will only result in a 2% increase in demand and that any reduction in wait 

lists will not be offset by the increased demand for surgery.1491  

1222. Importantly, that evidence only speaks to increased demand in the public system and does 

not address the increase in total demand including new demand which would not have been 

expressed in the public system and which is strongly correlated with the uptake in PHI in 

numerous countries.1492 Moreover, the results of that study suggest that the amount of “pent-up” 

demand in the public system is relatively small and that the “negligible” effect of private finance 

on public system waitlists in countries like Australia must be the result of other factors.  

1223. Finally, it is important to note that Professor McGuire fails to consider the demand-side 

effects of PHI, including the evidence demonstrating that PHI will increase demand for new 

services (such as unnecessary diagnostic tests and specialist visits) which would not have been 

expressed in the public system. Even if there is a modest increase in capacity, those effects could 

well be offset by the increase in demand for private health care services.  

3.7.1.2.3 Private Finance and the Labour Market 

1224. In considering the impact of private finance on labour markets, it is important to 

distinguish between normal market dynamics, including the incentive for physicians to spend 

more time in the private sector, and the perverse incentives created by dual practice (which can 

involve the strategic manipulation of waitlists). With respect to the first issue, Professor McGuire 

says that there is no empirical evidence to support the idea that the evolution of private health 

care leads to supply shortages in the public sector. He also says that the issue will be “self-

correcting” in the long-run.1493 While the evidence on that issue is mixed, there is evidence from 

Australia and Norway suggesting that where physicians are allowed to engage in dual practice, 

they will keep their total working hours the same and allocate more time to the private sector.1494  

                                                 
1491 Exhibit 215, Expert Report of A. McGuire, p. 18 [DBE, Tab 66]. 
1492 Exhibit 191, Response Report of J. Hurley, p. 13 [DBE, Tab 61]. Indeed, the increase in total demand is a 
critical issue to consider in assessing the impact of private finance on health care systems. However, that issue is not 
addressed in any meaningful way in his report.  
1493 Exhibit 215, Expert Report of A. McGuire, p. 19 [DBE, Tab 66]. 
1494 Exhibit 191, Response Report of J. Hurley, pp. 5 and 15 [DBE, Tab 61]. Professor McGuire acknowledges this 
in cross-examination when he agrees that there is evidence from Norway suggesting that where a physician is able to 
earn higher fees in the private sector, they will reduce the amount of time they spend in the public sector: Transcript 
Day 59 (January 26, 2017), p. 30, lines 15-25 [DBT, Tab 45]. While that evidence does not prove causation, it 
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1225. More importantly, there is evidence substantiating this phenomenon before the Court as to 

the practices of the plaintiffs’ physician witnesses. Dr. Sahjpaul testified that he scaled back his 

activity in terms of the number of weeks worked for personal reasons in 2013, but that year was 

shown to be the year that he performed the highest number of private-pay procedures at 

Cambie.1495 Similarly, Dr. Regan testified that he was scaling back his work in the public system, 

but was shown on the evidence to have simultaneously increased his private work.1496 Finally, 

Dr. Outerbridge’s efforts in the public system were shown to have been directly and inversely 

correlated to the amount of time available to him in the private clinic.1497  

1226. Moreover, the statement that these issues will be “self-correcting” in the long run ignores 

empirical evidence from Canada finding that “… the supply of physicians, nurses and other 

healthcare professionals is not easily increased”1498 and the fact that the market is “highly 

regulated and can persist in disequilibrium for extended periods of time.”1499  

1227. Professor McGuire also fails to consider the price effects of increased competition 

between the public system and the private system for key personnel, which can have a significant 

effect on labour markets for health care professionals and the health of the public system.  

1228. In relation to the strategic manipulation of waitlists, Professor McGuire states that there is 

no empirical evidence to support the assertion that physicians will manipulate wait lists in order 

to increase demand for private services. That opinion is manifestly inconsistent with the 

statements made in the first draft of his report, including his comment that the incentive for 

providers to maintain long public waitlists is a “legitimate issue” requiring regulation.1500  

1229. Moreover, his view seems to be based largely, if not exclusively, on the premise that the 

                                                                                                                                                              
provides evidence that physicians will reallocate labour to the private system.  
1495 Transcript Day 26 (19 October 2016), Evidence of Dr. Sahjpaul, p. 4, lines 1-16; p. 66, lines 8-16 (57 in 2011, 
83 in 2013, 55 in 2011), lines 26-29 (56 in 2010), lines 35-45 (63 in 2012); p 66 line 47 – p. 67 line 15 (53 in 2014) 
[DBT, Tab 20]. 
1496 Appendix J; Transcript Day 49 (9 December 2016), Evidence of Dr. Regan, p. 42 line 26 - p. 43 line 2 [DBT, 
Tab 36]. 
1497 Transcript Day 106 (4 July 2018), Evidence of Dr. Outerbridge, p. 5, lines 1-14; p. 5, line 36 – p. 6, line 8; p. 6, 
line 40 – p. 8, line 10; p. 21, line 24 – p. 22, line 12 [DBT, Tab 65]. 
1498 Exhibit 468, Response Report of T. Marmor, p. 6, citing Irfan Dhalla, “Private Health Insurance: An 
International Overview and Considerations for Canada”, Longwoods Review (2007) [DBE, Tab 151].  
1499 Exhibit 191, Response Report of J. Hurley, p. 15 [DBE, Tab 61]. 
1500 Transcript Day 58 (January 24, 2017), Evidence of A. McGuire, p. 53, lines 17-24 [DBT, Tab 44]. His 
statement on that point is also inconsistent with an article he previously authored with respect to the effects of PHI 
(see Transcript Day 59 (26 January 2017), Evidence of A. McGuire, p. 25, line 45 – p. 28, line 27 [DBT, Tab 45].  
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government can regulate that behaviour through labour contracts with physicians.1501 

3.7.1.2.4 Equity Considerations 

1230. In his report, Professor McGuire expresses the view that any equity concerns associated 

with the introduction of a system of private finance are misplaced.1502 However, he 

acknowledged in cross-examination that there are risks associated with the introduction of PHI 

including:  

a. Issues relating to unequal access for those who cannot afford PHI;  

b. Issues relating to the breadth, scope and depth of public coverage in the 

expectation that insurance will fill the gap (as has been observed in France);  

c. Administrative costs associated with the regulation of PHI and dual practice; and  

d. Transaction costs associated with governments and households.1503  

1231. Ultimately, he agreed that there are “trade-offs” associated with the introduction of a 

system of private finance and the extent to which governments will give effect to these 

considerations is fundamentally a policy choice which varies from country to country.1504  

3.7.1.2.5 Public Support for Private Health Insurance  

1232. Finally, Professor McGuire opines that there is “convincing experimental evidence” 

demonstrating that demand for PHI increases with longer wait times.1505 While that evidence is 

not highly relevant to the issues raised in this litigation, the results of a companion study (not 

cited in the report) found that people tend to poorly understand the interaction between the public 

and private health care system. The authors also comment that “… a mixed system of health care 

financing results in high health care prices and sicker, poorer people being left untreated.”1506  

3.7.1.3 Nadeem Esmail (Plaintiffs) 

1233. Nadeem Esmail was certified as an expert in the “health care systems, policies and 

economics of Canada and other developed countries that maintain universal access to health care 

                                                 
1501 Exhibit 215, Response Report of A. McGuire, p. 57 (“[i]t is my opinion that the specific contractual 
arrangements are important to the conclusions reached on dual practice”) [DBE, Tab 66].  
1502 Exhibit 215, Expert Report of A. McGuire, p. 20 [DBE, Tab 66].  
1503 Transcript Day 59 (26 January 2017), Evidence of A. McGuire, p. 48, line 11 – p. 50, line 46 [DBT, Tab 45].  
1504 Transcript Day 59 (16 January 2017), Evidence of A. McGuire, p. 59, line 1-8 [DBT, Tab 45].  
1505 Exhibit 215, Response Report of A. McGuire, p. 18 [DBE, Tab 66].  
1506 Exhibit 191, Response Report of J. Hurley, p. 15 [DBE, Tab 61].  
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including assessing the success of these systems in providing timely, high quality health care to 

patients.”1507 Mr. Esmail has a B.A. from the University of Calgary and an M.A. in Economics 

from the University of British Columbia.1508 None of his academic training involved matters of 

health policy, and he has no affiliation with any college or university.1509  

1234. After graduating from UBC, Mr. Esmail took a position as a researcher at the Fraser 

Institute, where he was primarily responsible for conducting a wait times survey.1510 He has no 

peer-reviewed publications (with the possible exception of one article that formed part of an 

appendix in a German journal) and the vast majority of his articles are published by the Fraser 

Institute and other capitalist, free-market-leaning institutions.1511  

1235. Indeed, most of these articles were published in the Fraser Forum, which was previously 

a “research journal” but is now a blog.1512  

1236. While he continues to be listed as a “senior fellow” at the Fraser Institute, he spends the 

majority of his time running a cabinetry business, and the extent to which he is current on the 

empirical literature relating to health policy is questionable.1513  

1237. Mr. Esmail attempted to bolster his credentials by claiming that he gave expert evidence 

at an Alberta Health Services Inquiry. However, it appears that his involvement in that inquiry 

was limited to completion of a written report. He did not testify or give evidence under oath.1514  

1238. Mr. Esmail also testified, under oath, that he had previously given testimony before the 

Pennsylvania House Policy Committee.1515 However, he acknowledged in cross-examination that 

it was the Pennsylvania House Republican Policy Committee that asked him to testify:  

Q And the other entry there is the Pennsylvania House Policy Committee in 2009. Do 
you see that sir?  

A Yes 
Q That’s not an entirely accurate description of the committee, is it? 
A That’s the best description I could get from the records that I had. It was a the house 

committee for the state legislature, and the hearing was just south of Erie, 

                                                 
1507 Transcript Day 12 (21 September 2016), Evidence of N. Esmail, p. 1, lines 25-33 [DBT, Tab 6].  
1508 Exhibit 18, Expert Report of N. Esmail, p. 1 [DBE, Tab 14]. 
1509 Transcript Day 13, (22 September 2016) Evidence of N. Esmail, p. 41, lines 13-17 [DBT, Tab 7].  
1510 Transcript Day 13, (22 September 2016) Evidence of N. Esmail, p. 37, lines 31-46 [DBT, Tab 7].  
1511 Transcript Day 13, (22 September 2016) Evidence of N. Esmail, p. 46, l. 25 – p. 47, line 12 [DBT, Tab 7].  
1512 Transcript Day 13, (22 September 2016) Evidence of N. Esmail, p. 45, lines 1-46 [DBT, Tab 7].  
1513 Transcript Day 14 (23 September 2016), Evidence of N. Esmail, p. 44, line 26 – p. 45, line 9 [DBT, Tab 8]. 
1514 Transcript Day 13, (22 September 2016) Evidence of N. Esmail, p. 54, lines 8-36 [DBT, Tab 7].  
1515 Transcript Day 14 (23 September 2016), Evidence of N. Esmail, p. 54, line 43 – p. 55, line 6 [DBT, Tab 8]. 
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Pennsylvania. I forget the name of the town.  
Q Well, sir, I take it you’re not going to disagree with me that it was actually the 

Pennsylvanian House Republican Policy Committee?  
A Entirely possible.  
Q Would you not recall which committee you testified before? 
A As I sit here I really don’t recall the specific details of it.  
Q You’re not going to disagree with me that it was the Republican policy committee, are 

you?  
A I can’t really disagree with you, no.1516  

1239. His complete lack of candour with respect to his qualifications significantly undermines 

the opinions set out in his report.  

1240. Mr. Esmail’s report covers a wide range of topics including current wait times in British 

Columbia and the medical effects of waiting.  

1241. His opinion with respect to health economics and policy can be summarized as follows:  

a. While it is not possible to state with certainty that wait times would fall in the 

presence of a private option for patients in British Columbia, they would more 

than likely fall in the public system and decrease overall;  

b. Introducing a system of private finance is likely to have a positive impact on the 

public system; and  

c. A hybrid system which includes a parallel private health care sector and 

duplicative PHI would be economically beneficial.  

1242. What is striking about Mr. Esmail’s report is the extent to which he fails to cite any 

empirical evidence to support his conclusions.1517 Large passages of the report cite no evidence at 

all, while others draw on largely descriptive information that fails to control for important co-

founders and cannot support the inferences he makes.1518 Indeed, the overall impression it leaves 

is that of someone who has “… failed to meaningfully engage with the scientific literature 

relating to the issues at hand.”1519 We turn now to the opinions set out in his report.  

3.7.1.3.1 Private Finance and Wait Times 

1243. With respect to the first issue, Mr. Esmail opines that if a private option is introduced in 

                                                 
1516 Transcript Day 13 (September 22, 2016), Evidence of N. Esmail, p. 55, lines 7-17 [DBT, Tab 7].  
1517 Exhibit 191, Response Report of J. Hurley, p. 17 [DBE, Tab 61].  
1518 Exhibit 191, Response Report of J. Hurley, p. 17 [DBE, Tab 61].  
1519 Exhibit 191, Response Report of J. Hurley, p. 17 [DBE, Tab 61].  
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British Columbia, wait times in the public system would likely fall or remain the same and 

overall wait times (including for those who choose the private option) would fall.1520  

1244. Like many of the plaintiffs’ experts, his analysis is limited to the supply-side effects of 

private finance and fails to consider issues relating to the demand for private care.  

1245. First, he argues that international experience “refutes” the argument that a private option 

would reduce the supply of services in the public system.1521  

1246. In making that argument, he fails to engage in any meaningful comparative analysis or 

otherwise control for the differences between Canada and other developed countries that allow 

for private finance.1522 Even if countries that allow private finance have shorter wait lists, it is not 

necessarily the case that private finance leads to shorter waitlists or that a similar reduction in 

waitlists would be observed if private finance was introduced in British Columbia.1523  

1247. Moreover, there is no empirical basis for the claim that other developed countries have 

shorter wait lists than Canada. Mr. Esmail’s claim that other developed countries have shorter 

waitlists than Canada is based on the Commonwealth Fund International Health Policy Survey 

(which, in turn, is based on data from a survey of Canadians rather than any reliable, scientific 

evidence).1524  

1248. Second, he argues (without any evidence) that concerns about physician effort in the 

public system are overstated for two reasons:  

a. First, it is “implausible” that physicians will not increase their total working hours 

if a system of private finance is introduced;1525  

b. Second, government policies limiting the training of medical professionals and the 

                                                 
1520 Exhibit 18, Expert Report of N. Esmail, p. 17 [DBE, Tab 14].  
1521 Exhibit 18, Expert Report of N. Esmail, pp. 17-18 [DBE, Tab 14]. 
1522 Exhibit 191, Response Report of J. Hurley, p. 17 [DBE, Tab 61].  
1523 Exhibit 191, Response Report of J. Hurley, p. 17 [DBE, Tab 61]. In fairness, Mr. Esmail does try to adjust for 
some of these confounders by looking at health expenditures in these countries. However, his analysis is not 
sufficient to account for differences between these countries. For example, there is evidence that the U.K. has a 
different definition of “need” than the U.S. and Canada: see Transcript Day 33 (4 November 2016), Evidence of A. 
Blovqvist, p. 26, lines 28-42 [DBT, Tab 26]. Moreover, economic conditions in certain countries may mean that the 
cost of health care services is significantly cheaper in some countries: see Exhibit 235, Expert Report of P. Holle, 
Exhibit “B” [Euro-Canada Health Consumer Index], p. 29 (section 6.1) (“[e]ven if healthcare spending is PPP 
adjusted, it is obvious that even PPP dollars go a lot further in purchasing heathcare services in member states where 
the monthly salary of a nurse is €200 than in states where nurses’ salaries exceed €3,500”) [DBE, Tab 70].  
1524 Transcript Day 13 (September 22, 2016), Evidence of N. Esmail, p. 59, line 31 – p. 60, line 43 [DBT, Tab 7]. 
See also Transcript Day 14 (23 September 2016), Evidence of N. Esmail, p. 60, lines 1-7 [DBT, Tab 8].  
1525 Exhibit 18, Expert Report of N. Esmail, pp. 18-19 [DBE, Tab 14].  
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entry of foreign-trained doctors could be altered to overcome any remaining 

supply issues.1526  

1249. Both of these statements ignore the reality that the supply of surgical services depends on 

numerous factors including the availability of doctors, nurses and other clinicians and that there 

is currently a shortage of some of these professionals in British Columbia.  

1250. Moreover, the claim that physicians will increase their total working hours is contrary to 

evidence from Norway and Australia suggesting the opposite.1527  

1251. Similarly, the claim that policies with respect to the licensing of medical professionals 

and foreign-trained doctors could be altered ignores the fact that it is the College of Physicians 

and Surgeons that determines who is permitted to practice medicine.1528 

1252. In cross-examination, Mr. Esmail agreed that Australia provides the best approximation 

of what would happen if private financing was introduced in Canada.1529  

1253. He also agreed that the uptake of PHI had no significant effect on wait times or the use of 

public hospitals in that jurisdiction.1530 Ultimately, he admitted that private parallel health care 

sectors are not particularly useful at reducing wait times:1531 

The OECD has found in their reviews of wait times that private parallel health care sectors are 
not particularly useful at reducing wait times, which leads me to think on the balance of 
probabilities, we’re probably neutral. Australia’s policy regime seems to have found a way to 
benefit at least financially from having a parallel sector. The German system has a -- it’s a 
completely different construct, but certainly they’ve taken great advantage of the private 
sector. But on balance private sectors have not been beneficial in reducing wait times, and 
that’s from the OECD and there’s not a great deal of debate about that. [emphasis added] 

3.7.1.3.2 Impact on the Public System 

1254. With respect to the second issue, Mr. Esmail states that there are “several avenues” by 

which a parallel private system could benefit the public system.1532  

1255. First, he speculates that introducing a private option will give doctors an incentive to 

                                                 
1526 Exhibit 18, Expert Report of N. Esmail, p. 19 [DBE, Tab 14]. 
1527 Exhibit 191, Response Report of J. Hurley, p. 17 [DBE, Tab 61].  
1528 Transcript Day 14 (23 September 2016), Evidence of N. Esmail, p. 17, lines 17-34 [DBT, Tab 8].  
1529 Transcript Day 14 (23 September 2016), Evidence of N. Esmail, p. 20, lines 9-23 (Australia’s private sector 
expanded considerably which may provide some insight into what would happen in British Columbia) [DBT, Tab 
8].  
1530 Transcript Day 14 (23 September 2016), Evidence of N. Esmail, p. 21, line 26 – p. 24, l. 16 [DBT, Tab 8]. 
1531 Transcript Day 14 (23 September 2016), Evidence of N. Esmail, p. 70, ll. 13-26 [DBT, Tab 8].  
1532 Exhibit 18, Expert Report of N. Esmail, p. 22 [DBE, Tab 14]. 
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provide care more efficiently, which will have spill-over effects for the public system.1533  

1256. No empirical evidence is cited in support of that argument, and since physicians are 

already paid on a fee-for-service basis, it is unclear whether any additional incentives would be 

present if a private option is available.  

1257. Second, he speculates that benefits may accrue from having simpler patients treated in 

less-intensive settings.1534 No empirical evidence is provided in support of that statement and in 

any event, PHI is not necessary to achieve those benefits. For example, the Ontario Ministry of 

Health is currently undertaking such an initiative within the public system in Ontario.1535  

1258. Third, he speculates that a system of private finance will encourage investment in 

physical capacity which can be used to treat public patients in times of crisis.1536  

1259. While that may be true, there are a number of private clinics in B.C. operating within the 

bounds of the law (without PHI) which have entered into contracts with the health authorities to 

perform private surgeries, as discussed in Section 3.2.5.7 above. 

1260. Fourth, he speculates that a system of private finance would benefit the public system 

though the adoption of new medical technologies.1537 No empirical evidence is provided for that 

proposition and again, given that physicians are already paid on a fee-for-service basis, it is 

unclear whether any additional incentives would be present if a private option is available.  

1261. Fifth, he makes a number of comments with respect to labour issues, including the fact 

that where there are physician shortages, adjustments could be made to government policies 

surrounding physician training and the acceptance of foreign credentials.1538  

1262. Again, the College of Physicians and Surgeons (and not the Province) determines who is 

permitted to practise medicine in B.C., and the Province has little control over these issues short 

of making fundamental changes to the way physicians are regulated.  

1263. Moreover, there is no assurance that the same quality of care could be maintained if these 

policies are adjusted (which raises serious issues in terms of equity and the extent to which 

                                                 
1533 Exhibit 18, Expert Report of N. Esmail, p. 22 [DBE, Tab 14]. 
1534 Exhibit 18, Expert Report of N. Esmail, p. 23 [DBE, Tab 14]. 
1535 Exhibit 191, Response Report of J. Hurley, p. 18 [DBE, Tab 61].  
1536 Exhibit 18, Expert Report of N. Esmail, p. 23 [DBE, Tab 14]. 
1537 Exhibit 18, Expert Report of N. Esmail, p. 23 [DBE, Tab 14]. 
1538 Exhibit 18, Expert Report of N. Esmail, p. 24 [DBE, Tab 14]. 
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people who rely on the public system will receive quality medical care).  

1264. However, even if he is correct that the public system will benefit in some ways from the 

existence of a parallel private system, these are broad issues of economic policy that engage the 

accountability of the legislature and are not amenable to judicial review.  

3.7.1.3.3 Economic Benefits 

1265. Mr. Esmail also suggests that there will be various economic benefits associated with the 

introduction of a system of private finance.1539 Again, these are broad issues of policy that engage 

the accountability of the Legislature and are not amenable to judicial review.  

3.7.1.4 Gary Walters (Plaintiffs) 

1266. Mr. Walters was qualified as an expert in group insurance and reinsurance, including “the 

purpose of insurance, insurance markets, insurance types and the insurance industry, and in 

particular (a) PHI in Canada, and (b) the current role, use and availability of PHI in Canada.”1540  

1267. His report covers the basic nature of insurance as well as the types of insurance currently 

offered in Canada.  

1268. He begins by stating that the intention of insurance is to cover the expenses associated 

with unforeseen risks. Any insured who has a claim can draw on a pool of money created by the 

premiums paid by all policy-holders. However, the scheme only works if the premiums paid by 

policy-holders exceed the claims paid out by enough to cover the insurer’s expenses.1541  

1269. For individual plans, insurers will try to manage risk by excluding coverage for those they 

know will claim more than they pay because of a pre-existing condition. They will also adjust 

premiums or limit coverage for those they suspect will claim more than they pay because of their 

medical or family history.1542  

1270. In cross-examination, he confirmed that insurance companies will typically exclude the 

elderly, those with chronic conditions and those with disabilities.1543 Evidence from other sources 

                                                 
1539 Exhibit 18, Expert Report of N. Esmail, p. 24 [DBE, Tab 14]. 
1540 Transcript Day 89 (17 April 2018), Evidence of G. Walters, p. 1, lines 35-45 [DBT, Tab 57].  
1541 Exhibit 268, Expert Report of G. Walters, p. 6 [DBE, Tab 73].  
1542 Exhibit 268, Expert Report of G. Walters, pp. 6-7 [DBE, Tab 73].  
1543 Transcript Day 89 (17 April 2018), Evidence of G. Walters, p. 19, line 45 – p. 20, line 2 [DBT, Tab 57].  
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indicates that these are also the people who have the greatest medical needs.1544  

1271. Mr. Walters then reviews the various types of coverage currently offered in Canada 

including disability insurance, extended health insurance, and critical illness insurance.  

1272. With respect to disability insurance, employer-sponsored plans cover approximately 10.1 

million people and individual plans cover approximately 1 million people.1545 With respect to 

extended health insurance, group extended health plans cover approximately 25 million people, 

ASO plans1546 cover approximately 14.1 million people and individual plans cover approximately 

2 million people. With respect to critical illness insurance, group plans cover approximately 

666,000 people and individual plans cover approximately 1.1 million people.1547  

1273. In reviewing these numbers, it is critical to note that there is a significant amount of 

overlap and double-counting. For example: 

a. Individuals may be covered under their own plan and their spouse’s plan;  

b. Dependent children may be covered under both parents’ plans; and  

c. Individuals can be covered under a group plan and an individual plan.1548  

1274. Accordingly, the plaintiffs’ submission that approximately 24 million Canadians are 

covered by extended health insurance is empirically false.1549  

1275. Mr. Walters goes on to say that there are four ways in which private medical services 

could be paid for through insurance. First, he says that LTD insurers could use the private system 

as a claims management tool in the same way that WorkSafe BC uses the private system.1550  

1276. Importantly, LTD benefits are only payable where the claimant has been medically 

certified as being permanently disabled, and it is doubtful that the policy-holder would be able to 
                                                 
1544 Exhibit 121, Expert Report of J. Hurley, p. 16 [DBE, Tab 44]. See also Exhibit 2C, MOH PFF, Volume 3, 
Exhibit 11, p. 24 [DBE, Tab 4].  
1545 Exhibit 268, Expert Report of G. Walters, p. 6 [DBE, Tab 73].  
1546 Exhibit 268, Expert Report of G. Walters, p. 6 [DBE, Tab 73]. ASO refers to coverage provided by the 
employer where the employer (as opposed to the insurance company) has taken on the risk. These plans can 
sometimes be administered by an insurance company but is not technically insurance: Transcript Day 89 (17 April 
2018), Evidence of G. Walters, p. 3, lines 12-17 and p. 16, lines 26-47 [DBT, Tab 57].  
1547 Exhibit 268, Expert Report of G. Walters, p. 6 [DBE, Tab 73]. 
1548 Transcript Day 89, Evidence of G. Walters, p. 15, line 26 – p. 18, line 5 [DBT, Tab 57]. 
1549 PFA, para. 358. In support of that view, they ignore the evidence of their own expert (Mr. Walters) and cite to 
the trial testimony of Michael Law. While Mr. Law initially agrees with those numbers Transcript Day 146, 
Testimony of Michael Law, p. 50, ll. 31-33) [DBT, Tab 86], he qualifies his opinion on the next page by saying that 
these numbers are subject to the double-counting issues he identified in his report (Transcript Day 146, Evidence of 
M. Law, p. 51, ll. 1-3) [DBT, Tab 86].  
1550 Exhibit 268, Expert Report of G. Walters, p. 7 [DBE, Tab 73].  
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return to work simply as a result of having elective surgery.1551 

1277. Second, he says that individuals could use funds paid out under their critical illness policy 

to pay for private surgery. While that may be true, there is nothing in the MPA that would 

prevent an individual from using funds paid out under a critical illness policy for that purpose.1552  

1278. Third, he says that extended health coverage could be expanded to provide coverage for 

private medical procedures.1553 While that may expand access to private medical care among 

those who are employed (or who are dependents of those who are employed), it would not 

improve access among those who are retired, unemployed or unemployable.  

1279. Moreover, each employer will have to assess whether to pay the increased premiums 

associated with access to the private system.1554 While Mr. Walters suggests that some will 

choose to add coverage to all employees and some to an “objectively-defined subset of the 

workforce,” OECD studies have found that higher-paid workers are more likely to be insured, 

with the primary reason for coverage being shorter wait times and luxury accommodations.1555  

1280. In other words, the “objectively-defined subset” who will get insurance coverage will be 

made up of high-paid executives seeking shorter wait times and luxury accommodations.  

1281. Fourth, he suggests that new insurance products could be developed to provide individual 

coverage for private medical services. What is striking about the numbers set out above is the 

very small number of people who have been able to take out individual policies.1556  

1282. If PHI is permitted, one would expect a similar subset of the population to be covered 

with all others being forced to rely on the public system. Such a result would be consistent with 

the international evidence which informs us that “duplicate health private health insurance creates 

conditions and practices that result in unequal, two-tiered health care where privately insured 

patients have shorter waiting times, greater access to specialists, better personal services and 

amenities, and, perhaps greater intensity of care” (emphasis in original).1557  

 

                                                 
1551 Transcript Day 151 (8 May 2019), Evidence of W. Hsiao, p. 21, lines 27-44 [DBT, Tab 91].  
1552 Exhibit 268, Expert Report of G. Walters, p. 10 [DBE, Tab 73].  
1553 Exhibit 268, Expert Report of G. Walters, p. 10 [DBE, Tab 73].  
1554 Exhibit 268, Expert Report of G. Walters, p. 10 [DBE, Tab 73].  
1555 Exhibit 465, Expert Report of W. Hsaio, p. 9 [DBE, Tab 149].    
1556 Exhibit 268, Expert Report of G. Walters, pp. 10-11 [DBE, Tab 73]. 
1557 Exhibit 465, Expert Report of W. Hsaio, p. 7 [DBE, Tab 149].  
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3.7.1.5 Åke Blomqvist (Plaintiff) 

1283. Professor Blomqvist is an adjunct research professor at Carleton University and a Health 

Policy Scholar at the C.D. Howe Institute. He was certified as an expert in “health care systems, 

policies and financing and health economics of Canada and other countries, including many that 

maintain universal access to health care.”1558  

1284. Professor Blomqvist provided the court with a copy of an article entitled “Rethinking 

Canada’s Unbalanced Mix of Public and Private Healthcare: Insights from Abroad” in which he 

and his co-author argue that provincial governments should look to the European experience and 

“relax” the restrictions they currently impose on private financing. While an interesting read, the 

article is essentially an opinion piece which is not based on any empirical evidence and fails to 

account for differences between Canada and the other countries referenced in the report.1559  

1285. Moreover, the authors of that article recognize that there are at least some advantages to a 

single-payer model including the fact that it promotes equitable access to health care, is less 

expensive to administer and is better able to control costs.1560  

1286. Whether to give priority to those interests over the benefits of private financing is 

fundamentally a matter of policy which is not amenable to judicial review.  

1287. In direct examination, Professor Blomqvist expressed the view that the concept of “need” 

is not well-defined and that demand for health care services would be virtually unlimited if every 

patient was given exactly what they want:  

When a person is sick, their principal concern of course is to get better, but the question as to 
well, let me add, often their concern also is, since they often don’t know the exact nature of 
the health problem, to get some degree of certainty as to what might happen if they don’t get 
certain kinds of services. So that if cost was no consideration, the amount of health services, 
including diagnostic services, to get for reassurance that any given patient with health 
problems might want, could be virtually unlimited. Everybody would want to be treated by the 
best surgeon available if you have serious problems that require surgery. Everybody would 
want to have every test, no matter how expensive, that would rule out any possible 
complication of your health problems in the future, even if the probabilities were very low.1561  

1288. Professor Blomqvist went on to state that the concept of need used by the NHS is quite 

                                                 
1558 Transcript Day 33 (4 November 2016), Evidence of A. Blomqvist, p. 2, line 47 – p. 3, line 4 [DBT, Tab 26].  
1559 For example, the article suggests that Canada should move towards the U.K. model but fails to address the fact 
that specialists in the U.K. are salaried employees of the NHS.  
1560 Exhibit 93, Expert Report of A. Blomqvist, pp. 10-11 and 21-22 [DBE, Tab 38].  
1561 Transcript Day 33 (4 November 2016), Evidence of A. Blomqvist, p. 25 line 39 - p. 26, line 9 [DBT, Tab 26].  
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different from the concept of need used by American general practitioners, who “… make a lot of 

money by supplying large volumes of services to relatively well-off people who may not on 

anybody’s reasonable definition need those services.”1562 His comments underscore the point that 

private finance will increase demand for new services (such as unnecessary diagnostic tests and 

associated specialist visits) that would not have been expressed in the public system.  

3.7.1.6 Robert Hollinshead (Plaintiffs) 

1289. Dr. Hollinshead was qualified as an expert in the areas of “orthopedic surgery and the 

operation of the Canadian health care system, including policies and practices relating to patient 

access to timely quality care and the use of health care wait time management and the place of 

private health care.”1563 He also gave lay evidence with respect to his experiences working as an 

orthopedic surgeon in the public and private sector.  

1290. Dr. Hollinshead worked in the public sector for many years but has recently opted out and 

works exclusively in a private clinic. In cross-examination, he confirmed that he owns shares in 

the private clinic where he works and stands to benefit from the emerging market for PHI if the 

plaintiffs’ constitutional challenge is successful.1564 He also testified that he will bill $500-$600 

for a surgical consultation in his private clinic whereas the MSP rate is $120-$140.1565  

1291. Dr. Hollinshead has no peer-reviewed publications in health policy and confirmed that 

this is not a major area of research interest for him.1566 He also agreed that he is a “passionate 

advocate” for private medical care and that he selectively cited from the articles referenced in his 

report in a way that supports his ideological views.1567  

1292. Dr. Hollinshead is a member of an advocacy group called Canadians for Sustainable 

Medicare (“CFSM”) which is a group of business-people, patients and physicians concerned 

about the sustainability and cost of medicare.1568 Three of the six articles he attaches to his report 

are found on the CFSM website, which also includes a letter to the editor entitled “Real Danger if 

                                                 
1562 Transcript Day 33 (4 November 2016), Evidence of A. Blomqvist, p. 26, lines 38-42 [DBT, Tab 26].  
1563 Transcript Day 41 (29 November 2016), Evidence of R. Hollinshead, p. 39, line 46 – p. 40, line 5 [DBT, Tab 
34]. 
1564 Transcript Day 41 (29 November 2016), Evidence of R. Hollinshead, p. 59, ll. 20-42 [DBT, Tab 34].  
1565 Transcript Day 41 (29 November 2016), Evidence of R. Hollinshead, p. 80, ll. 1-18 [DBT, Tab 34].  
1566 Transcript Day 42 (30 November 2016), Evidence of R. Hollinshead, p. 23, ll. 18-30 [DBT, Tab 35].  
1567 Transcript Day 42 (30 November 2016), Evidence of R. Hollinshead, p. 32, ll. 2-11 [DBT, Tab 35].  
1568 Transcript Day 42 (30 November 2016), Evidence of R. Hollinshead, p. 26, ll. 19-33 [DBT, Tab 35].  
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Dr. Day is Not Allowed to Proceed.”1569 While he was not the author of that letter, Dr. 

Hollinshead was involved in the decision to post it and agreed that it accurately reflected his 

views.1570 He also took the position that it was appropriate to post it notwithstanding the fact that 

he had been retained as an expert in these proceedings.1571  

1293. When he was retained as an expert, Dr. Hollinshead received an e-mail from Dr. Day 

telling him to “relax” because the opinions offered by some of the defendant’s experts were 

ideologically quite different from his (something that was known to Dr. Day).1572  

1294. Dr. Day also sent him a document entitled “BC Government Report: Brian Day” which 

set out Dr. Day’s views on the expert reports of Dr. McMurtry and Dr. Frank (to which he was 

responding) and made a number of critical comments about the requirement that experts remain 

neutral (which appear to be motivated by the fact that he would not be permitted to give expert 

evidence).1573 Dr. Hollinshead included no less than six of these points in his report including a 

number of very specific arguments that he is unlikely to have formulated himself.1574  

1295. In these circumstances, it strains credulity to suggest that he was not influenced by Dr. 

Day and in any event, it is respectfully submitted that his evidence should be given no weight on 

the basis that he has assumed the role of an advocate without regard for his obligations as an 

expert witness under Rule 11-2 of the Supreme Court Civil Rules.  

1296. With respect to the substance of his report, Dr. Hollinshead disagrees with many of Dr. 

Cyril Frank’s opinions concerning wait lists and the medical effects of waiting. His opinions with 

respect to these matters are discussed in Section 3.8.2 (below).  

1297. Dr. Hollinshead also makes a number of comments with respect to the implications of 

introducing private finance in British Columbia. In support of those views, he quotes extensively 

from a discussion paper entitled “It’s about access! Informing the debate on public and private 

care”, which was prepared by a committee of the Canadian Medical Association that he co-
                                                 
1569 Transcript Day 42 (30 November 2016), Evidence of R. Hollinshead, p. 29, ll. 17-29 [DBT, Tab 35].  
1570 Transcript Day 42 (30 November 2016), Evidence of R. Hollinshead, p. 29, ll. 17-46 [DBT, Tab 35]. 
1571 Transcript Day 42 (30 November 2016), Evidence of R. Hollinshead, p. 29, ll. 17-46 [DBT, Tab 35].  
1572 Transcript Day 42 (30 November 2016), Evidence of R. Hollinshead, p. 21, ll. 26-31 [DBT, Tab 35]. See also 
Transcript Day 41 (29 November 2016), Evidence of R. Hollinshead, p. 83, ll. 22-34 [DBT, Tab 34].  
1573 Transcript Day 41 (29 November 2016), Evidence of R. Hollinshead, p. 84, ll. 5-11 [DBT, Tab 34] and Exhibit 
135, BC Government Report: Brian Day, p. 1. Dr. Day’s report reads as if it was provided to other experts and 
covers experts to whom Dr. Hollinshead was not responding [DBE, Tab 54].  
1574 Transcript Day 41 (29 November 2016), Evidence of R. Hollinshead, pp. 85-89 [DBT, Tab 34] and Exhibit 
135, BC Government Report: Brian Day [DBE, Tab 54].  
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chaired.1575 What he fails to mention is that the opinions expressed in his report are inconsistent 

with the conclusions reached by the committee on a number of key issues including:  

a. Whether private finance will alleviate cost pressures on the public system (the 

committee concluded it would not);1576  

b. Whether private finance will increase quality of care in the public system (the 

committee found no evidence that PHI will improve quality of care);1577 and  

c. Whether private finance will reduce wait times (the committee found no evidence 

to support the view that expanding private capacity will lead to reduced public 

sector wait times).1578  

1298. While Dr. Hollinshead is not obligated to adopt the views of the committee, he does have 

an obligation to bring those conclusions to the attention of the court.  

1299. One of the key issues addressed in his report is the extent to which physicians will leave 

the public system if private finance is introduced.  

1300. While he accepts that that may be an issue if there is a shortage of specialists in the public 

system, he points to data from the Canadian Orthopedic Association (“COA”) and the Royal 

College of Physicians and Surgeons suggesting that there are a significant number of newly-

graduated orthopedic surgeons who are unable to obtain work.1579  

1301. The COA data appears to have been given to him by Dr. Day and is not attached to the 

report, making it impossible to confirm the validity or otherwise conduct any meaningful 

assessment of that data (an issue that is of particular concern in light of Dr. Hollinshead’s 

obvious bias and his tendency to selectively quote from the evidence he relies upon).1580  

1302. The Royal College of Physicians and Surgeons data (which is attached to the report) 

indicates that only 15 newly-graduated orthopedic surgeons across the country were unable to 

find a position.1581 Moreover, the CEO of the Royal College of Physicians and Surgeons wrote a 

letter to the profession after that study was released cautioning that “one cannot conclude that 

                                                 
1575 Transcript Day 42 (30 November 2016), Evidence of R. Hollinshead, p. 21, ll. 8-27 [DBT, Tab 35].  
1576 Transcript Day 42 (30 November 2016), Evidence of R. Hollinshead, p. 8, ll. 3-18 [DBT, Tab 35]. 
1577 Transcript Day 42 (30 November 2016), Evidence of R. Hollinshead, p. 8, ll. 32-35 [DBT, Tab 35]. 
1578 Transcript Day 42 (30 November 2016), Evidence of R. Hollinshead, p. 9, ll. 16-27 [DBT, Tab 35].  
1579 Exhibit 132, Expert Report of R. Hollinshead, p. 12 [DBE, Tab 51].  
1580 Exhibit 135, BC Government Report: Brian Day [DBE, Tab 54]. 
1581 Exhibit 132, Expert Report of R. Hollinshead, p. 12 [DBE, Tab 51].  
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Canada has too many specialist physicians.”1582 

1303. Dr. Masri’s evidence provides the best evidence with respect to the alleged shortage of 

orthopedic surgeons in Canada. He testified that his group recently made the decision to hire 

another surgeon. They advertised across Canada and had two applicants. One was not suitable 

and the other was their current fellow.1583  

1304. Dr. Hollinshead also addresses issues relating to dual practice, including the incentive for 

those who engage in dual practice to actively divert patients to their private practice. He states 

that he is not familiar with any documentation supporting the assertion that physicians will 

engage in that type of behaviour.1584  

1305. In cross-examination, however, he admitted that he did not review an article cited by Dr. 

Cyril Frank in his report which suggests that the issue is of concern in the United Kingdom.1585 

He also agreed that physicians who engage in dual practice have a potential conflict of interest 

which has been recognized by the medical profession and requires regulation.1586  

3.7.1.7 Albert Schumacher (Plaintiffs) 

1306. Dr. Schumacher was certified as an expert in family medicine and the operation of the 

Canadian health care system, including policies and practices relating to patient access to timely 

quality care and the use of health care wait time management.1587  

1307. Like Dr. Hollinshead, Dr. Schumacher is a close acquaintance of Dr. Day and received an 

email from Dr. Day containing his views on the government’s expert reports and the rules 

governing expert witnesses (which Dr. Day regards as “ineffective and harmful”).1588  

1308. Dr. Schumacher was asked to respond to five of the defendant’s reports, which comprised 

                                                 
1582 Transcript Day 41 (29 November 2016), Evidence of R. Hollinshead, p. 71, line 8 – p. 72, line 7 [DBT, Tab 
34]. Dr. Hollinshead does not attach or otherwise reference in that report.  
1583 Transcript Day 87 (13 April 2018), Evidence of B. Masri, p. 125, lines 3-19 [DBT, Tab 56].  
1584 Exhibit 132, Expert Report of R. Hollinshead, p. 4 [DBE, Tab 51].  
1585 Transcript Day 41 (29 November 2016), p. 77, lines 3-45 [DBT, Tab 34]. On a similar note, Dr. Hollinshead 
testified that he only “scanned” Dr. Devereaux’s report because he thought it was old news: Transcript Day 41 (29 
November 2016), Evidence of R. Hollinshead, p. 81, ll. 28-36 [DBT, Tab 34].  
1586 Transcript Day 41 (29 November 2016), p. 77, line 42 – p. 78, line 9 [DBT, Tab 34]. See also Transcript Day 
42 (30 November 2016), Evidence of R. Hollinshead, p. 38, ll. 7-29 (“physicians are like everybody else. They are 
potentially going to go where the best opportunities are financially) [DBT, Tab 35].  
1587 Transcript Day 38 (November 17, 2016), p. 12, lines 5-10 [DBT, Tab 31].  
1588 Transcript Day 38 (17 November 2016), Evidence of A. Schumacher, p. 21, line 38 p. 22, line 11 [DBT, Tab 
31]. 
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more than 450 pages of material.1589 He received these reports from plaintiffs’ counsel on 9 July 

2014 and responded on 13 July 2014 with what he was able to put together in the “limited time 

available.”1590 He also asked plaintiffs’ counsel to change the format of his report to make it into 

a “real” letter as opposed to an email.1591  

1309. Counsel put the email into letter form but also made a number of substantive changes to 

the report. These changes include:  

a. Adding an article from the Calgary Herald that had been provided by Dr. 

Hollinshead;1592  

b. Changing the wording of one of his sentences to say that Professor Stabile’s 

arguments were surprising and contrary to health care policy;1593 and  

c. Adding a line to the effect that better treatment and monitoring of chronic 

conditions is both beneficial to patients and more cost effective in terms of overall 

health care costs.1594  

1310. Importantly, there was nothing in Dr. Schumacher’s file to suggest that he had ever 

reviewed and approved the revised draft and he could not recall having done so.1595  

1311. Dr. Schumacher did not sign the report until September 2016, a few months before 

testifying in these proceedings.1596  

1312. Dr. Schumacher works in Windsor, Ontario and does not have a great deal of familiarity 

with the health care system of British Columbia.1597 For example, he was not aware that family 

physicians can communicate directly with specialists in British Columbia nor was he aware of 

services like e-case which provide patients with a list of surgeons and the wait time for each 

surgeon.1598 His lack of knowledge with respect to those issues significantly undermines his 

opinion with respect to wait lists in British Columbia and any other matters requiring knowledge 
                                                 
1589 Transcript Day 38 (17 November 2016), Evidence of A. Schumacher, p. 23, line 42 – p. 28, line 3 [DBT, Tab 
31]. 
1590 Transcript Day 38 (17 November 2016), Evidence of A. Schumacher, p. 28, lines 6-28 [DBT, Tab 31]. 
1591 Transcript Day 38 (17 November 2016), Evidence of A. Schumacher, p. 28, lines 16-28 [DBT, Tab 31]. 
1592 Transcript Day 38 (17 November 2016), Evidence of A. Schumacher, p. 30, lines 43-46 [DBT, Tab 31]. 
1593 Transcript Day 38 (17 November 2016), Evidence of A. Schumacher, p. 31, lines 6-9 [DBT, Tab 31].   
1594 Transcript Day 38 (17 November 2016), Evidence of A. Schumacher, p. 31, lines 14-30 [DBT, Tab 31].   
1595 Transcript Day 38 (17 November 2016), Evidence of A. Schumacher, p. 32, lines 4-6 [DBT, Tab 31].   
1596 Transcript Day 38 (17 November 2016), Evidence of A. Schumacher, p. 32, lines 4-6 [DBT, Tab 31].   
1597 Exhibit 118, Expert Report of A. Schumacher, p. 2 [DBE, Tab 42].  
1598 Transcript Day 38 (17 November 2016), Evidence of A. Schumacher, p. 39, ll. 31-41 and p. 43, ll. 39-45 [DBT, 
Tab 31]. 
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of institutional detail.  

1313. Dr. Schumacher made three comments on matters relating to health economics and health 

policy. First, he testified that private health care will not undermine equity of access because 

people are already seeking care in the United States. In cross-examination, he confirmed that the 

basis for that opinion was his experience in Detroit, where public patients are being sent by the 

province of Ontario for treatment.1599  

1314. Second, he gave evidence that privately-financed surgeries had a positive effect in Ontario 

because they kept a number of physicians in the province when income was capped at $400,000. 

In cross-examination, he confirmed that the private services he was referring to were cosmetic 

procedures, and that this was not an example of dual practice. He also acknowledged that he did 

not consider the perverse incentives created by dual practice in his report.1600  

1315. Third, he speculated that if the prohibition on PHI is not removed, physicians will start 

providing off-shore treatment to Canadians. In support of that statement, he cited the Calgary 

Herald article that had been provided by Dr. Hollinshead, and admitted that he had not 

previously been aware of that article or the assertions made by the author.1601  

3.7.1.8 Peter Holle (Plaintiffs) 

1316. Peter Holle was qualified as an expert in “assessing the quality of health care provision 

with a focus on consumer empowerment and the review of comparisons between national health 

care systems in Canada and Europe.”1602  

1317. Mr. Holle is the President of the Frontier Centre for Public Policy, which he describes as 

an independent public policy think tank in Winnipeg, Manitoba.1603  

1318. When asked where the Frontier Centre falls on the political spectrum, he agreed that it 

would be “conservative, pro-free market and small government.”1604 He also acknowledged that 

it has published documents questioning whether climate change is the result of CO2 

                                                 
1599 Transcript Day 38 (17 November 2016), Evidence of A. Schumacher, p. 49, lines 3 – p. 45 [DBT, Tab 31].  
1600 Transcript Day 38 (17 November 2016), Evidence of A. Schumacher, p. 51, line 45 – p. 53, line 45 [DBT, Tab 
31]. 
1601 Transcript Day 38 (17 November 2016), Evidence of A. Schumacher, p. 30, lines 14-45 [DBT, Tab 31]. 
1602 Transcript Day 60 (27 January 2017), Evidence of P. Holle, p. 1, lines 36-44 [DBT, Tab 46].  
1603 Transcript Day 60 (27 January 2017), Evidence of P. Holle, p. 5, lines 16-23 [DBT, Tab 46].  
1604 Transcript Day 60 (27 January 2017), Evidence of P. Holle, p. 18, lines 16-29 [DBT, Tab 46].  
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emissions.1605  

1319. Mr. Holle has no formal training in health economics, health policy, or statistics and has 

no peer-reviewed publications in these areas.1606  

1320. From 2008-2011, he was involved with the collection of data for the Euro-Canada Health 

Consumer Index, which is a report comparing Canada’s health care system with that of European 

countries in five broad areas of consumer health performance.1607  

1321. On 15 July 2014, he swore an affidavit attaching the index for the years 2008-2010 and 

making a number of comments with respect to that data. In cross-examination, he acknowledged 

that the affidavit was sent to him by plaintiffs’ counsel and was not his work product.1608 He also 

agreed that he was not the author of the index and that there is no scientific consensus that these 

are the indicators one should look at in measuring quality.1609  

1322. With respect to the comparative economic analysis, he agreed that the method employed 

lacks scientific support and tends to dramatically elevate less affluent nations like Estonia, where 

the monthly salary of a nurse may be as low as 200 Euros.1610 His testimony with respect to that 

matter underscores the risks associated with any comparative analysis that relies on per capita 

spending to draw conclusions about the health care systems in other countries.  

1323. Ultimately, Mr. Holle agreed that the reports “cannot be considered scientific research” 

and are more in the nature of consumer information.1611  

3.7.1.9 Les Vertesi (Plaintiffs) 

1324. Dr. Vertesi is an emergency room doctor and hospital administrator who was qualified as 

an expert in the following areas: 

a. The measurement, modelling and analysis of queuing activities, including surgical 

and hospital waitlists at the level of hospitals and health authorities, and acute care 

demand and utilization; 

                                                 
1605 Transcript Day 60 (27 January 2017), Evidence of P. Holle, p. 20, lines 18-28 [DBT, Tab 46].  
1606 Transcript Day 60 (27 January 2017), Evidence of P. Holle, p. 11, lines 40-46 [DBT, Tab 46]. 
1607 Exhibit 235, Expert Report of P. Holle, para. 10 [DBE, Tab 70].  
1608 Transcript Day 60 (27 January 2017), Evidence of P. Holle, p. 26, ll. 24-42 [DBT, Tab 46].  
1609 Transcript Day 60 (27 January 2017), Evidence of P. Holle, p. 27, lines 1-12 [DBT, Tab 46].  
1610 Transcript Day 60 (27 January 2017), Evidence of P. Holle, p. 28, lines 8-33 [DBT, Tab 46], Exhibit 235, 
Expert Report of P. Holle, Exhibit “B” [Euro-Canada Health Consumer Index], p. 29 [section 6.1] [DBE, Tab 70].  
1611 Transcript Day 60 (27 January 2017), Evidence of P. Holle, p. 25, ll. 16-34 [DBT, Tab 46].  
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b. The functioning, management and funding of hospitals and health authorities in 

British Columbia, including utilization and management of physicians, the 

allocation and utilization of medical and surgical resources and health care 

provision; and 

c. Emergency medicine.1612 

1325. In his expert report, Dr. Vertesi was asked to respond to four questions concerning wait 

times in British Columbia and the role of health authorities vis-à-vis physicians with respect to 

the provision of medical services.  

1326. His answers with respect to three of these questions were struck from his report and the 

sole remaining question was whether increasing the availability of medical care through 

permitting access to private medical treatment will increase the overall cost of care.1613  

1327. Dr. Vertesi opined that it is “impossible” to answer that question without knowing the 

regulatory structure in place and went on to provide two anecdotes including a personal story 

about his wife and a story about a woman he treated with an infected gall bladder.1614 While these 

stories suggest that capacity constraints can result in some additional costs to the public health 

care system, Dr. Vertesi provided no empirical evidence to support his view, and agreed in cross-

examination that he did not consider the net effect of PHI on costs in the public system.1615  

1328. Dr. Vertesi also gave lay evidence with respect to his experiences working in the public 

health care system as well as the research he has done with respect to wait lists. The plaintiffs 

rely on that evidence for the fact that there is “pent-up” demand in the public system as a result of 

people who go into a prolonged holding pattern and eventually drop-off the wait lists.1616  

1329. Dr. Vertesi’s evidence on that point was struck from his report and the court held that the 

admissibility of his opinions with respect to “drop-offs” would have to be resolved in closing 

argument.1617 Since these opinions were not included in the (admissible) portions of his report, it 

is respectfully submitted that they cannot be admitted into evidence.  

                                                 
1612 Transcript Day 113 (5 September 2018), p. 3, line 41 – p. 4, line 14 [DBT, Tab 69].  
1613 Masri Expert Report Decision. 
1614 Exhibit 334, Expert Report of L. Vertesi, p. 9 [DBE, Tab 91].  
1615 Transcript Day 113 (5 September 2018), Evidence of L. Vertesi p. 68, lines 4-18 [DBT, Tab 69].  
1616 PFA, para. 2624 (“[b]ecause of the long wait times for diagnostic and surgical services in the public system, 
some patients may either not seek these services or give up before receiving them”).  
1617 Transcript Day 113 (5 September 2018), p. 41, line 43 – p. 45, line 43 [DBT, Tab 69].  
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1330. Rule 11-7(1) is clear that expert opinion evidence must not be tendered as evidence at trial 

unless it is included as part of an expert report. The rationale for that rule is that parties should 

not be ambushed by expert evidence at trial and should have a fair opportunity to respond to the 

opinions expressed by the other side’s experts.  

1331. No explanation was provided for the failure to tender Dr. Vertesi’s opinion as part of a 

properly-prepared expert report, and in any event, the plaintiffs did not apply for relief from the 

requirements of Rule 11-7(1).  

1332. Even if his opinions are admitted into evidence, they do not support the assertions made 

by the plaintiffs in their written submission. Dr. Vertesi was very careful to say that while he 

observed the trend of people dropping off wait lists, he was unable to say why that was occurring 

(and in particular, whether it was because people were “giving up”).1618 

1333. Indeed, there may be other reasons that people go into a prolonged holding pattern and 

eventually drop off a waitlist, including the fact that they are not ready for surgery because of 

other health issues. Mr. Pearson’s situation provides an excellent example of a patient who was 

on the wait list for many years because he was unable to lose enough weight to safely undergo 

bariatric surgery (see above). Dr. Masri also acknowledged that there are some patients who go 

on a waitlist who ultimately are never appropriate candidates for surgery.1619 

1334. Accordingly, it cannot be said that patients who are in a prolonged holding pattern reflect 

the amount of latent (or “pent-up”) demand in the public system (i.e. that these are patients who 

have given up as a result of long waiting lists in the public system).  

1335. The plaintiffs also rely on Dr. Vertesi for evidence relating to the complications that can 

occur while waiting for gallbladder surgery. While it is true that patients with frequent 

gallbladder attacks are at risk of infection (which requires admission to hospital for surgery), Dr. 

Vertesi testified that gallbladder attacks will usually go away on their own and that the best 

course of action can be to adopt a strategy of watchful waiting.1620 His evidence on that point 

highlights the fact that rushing into surgery is not always the best clinical option. Moreover, it 

                                                 
1618 Transcript Day 113 (5 September 2018), Evidence of L. Vertesi, p. 70, lines 38-41 [DBT, Tab 69].  
1619 Transcript Day 42 (30 November 2016), Evidence of B. Masri, p. 70 lines 14-28 [DBT, Tab 35]. 
1620 Transcript Day 113 (5 September 2018), Evidence of L. Vertesi, p. 72, lines 4-8 [DBT, Tab 69]. On the 
evidence, it is not clear whether the patient Dr. Vertesi referenced in his report had a chronic condition which 
increased the risk of infection or whether it was her first gallbladder attack and in any event, he did not produce any 
clinical records which would allow these claims to be verified.  
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appears that the public system worked exactly as it should in this scenario: his patient was told 

that the condition would likely go away on its own but once her gallbladder became infected, she 

was accorded a different priority status and admitted to hospital for surgery (which she received).  

1336. Finally, Dr. Vertesi was asked a series of questions with respect to the role of physicians 

in deciding whether to undergo surgery. In responding to those questions, he acknowledged that 

many surgeons used to operate “too easily and too quickly because they [got] paid.”1621 His 

testimony provides support for the opinions expressed by many of the defendant’s experts that 

private finance will increase the total demand for surgical services.1622 It also confirms that some 

physicians will act on financial incentives when recommending treatment in borderline cases.  

3.7.1.10 Professor Hsiao (Defendant) 

1337. Professor Hsiao is a fully-qualified actuary and economist. He is also a world-renowned 

expert in the design and reform of health care systems. Since 1974, he has been a professor at 

Harvard University, where his research work involves the intersection of actuarial science and 

economics. He is currently the K.T. Li Research Professor at the T.H. Chan School of Public 

Health and predominantly teaches executive courses to high-ranking officials. For example, he 

recently finished teaching a course on health policy to health ministers from 18 different 

countries.1623  

1338. Professor Hsiao is a member of the U.S. National Academy of Medicine, which is 

generally considered the most objective and qualified group of physicians and health policy 

experts in the United States. In 1975, the US Senate and House of Representatives passed a joint 

resolution to appoint him as chair of a panel of actuarial and economic experts to examine the 

design of the US Social Security retirement system. He is an advisor to the World Bank and has 

testified numerous times matters relating to Medicare, Medicaid and other issues.1624  

1339. Professor Hsiao is on the editorial board of a number of “Level 1” journals and has 

                                                 
1621 Transcript Day 113 (5 September 2018), Evidence of L. Vertesi, p. 73, lines 14-18 [DBT, Tab 69]. 
1622 See, for example, Transcript Day 151 (8 May 2019), Evidence of W. Hsaio, p. 57, ll. 20-36 where Professor 
Hsaio discusses the concept of “physician-induced demand.” [DBT, Tab 91] While Dr. Vertesi notes that many of 
his colleagues now have “mature” practices and are not looking for additional work, the introduction of a system of 
private finance would fundamentally change these dynamics as surgeons will have much more to gain from 
operating in the private system and will have more of an incentive to recommend surgery in borderline cases.  
1623 Transcript Day 151 (8 May 2019), Evidence of W. Hsaio, p. 5, line 17 – p. 6, line 7 [DBT, Tab 91].  
1624 Exhibit 465, Expert Report of W. Hsiao, pp. 2-3 [DBE, Tab 149].  
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recently been asked to write a piece in Foreign Affairs on lessons learned from health care 

reforms in other countries.1625 He also leads a team from Harvard that has given advice to policy-

makers in numerous countries with respect to health care reform. These countries include China, 

Malaysia, South Africa, Hong Kong, Cyprus, Colombia, Taiwan, and the United States.1626  

1340. Professor Hsiao was qualified as an expert in actuarial science and health care economics 

and in the application of those fields of knowledge to the design of universal health insurance 

schemes and the reform of national health care systems.1627  

1341. Much of his report relates to the implications of allowing private finance and can be 

summarized as follows:  

a. PHI will undermine the equality and fairness of Canadian health care and create an 

unequal, two-tier health care system;  

b. PHI will not reduce wait times for medical services;  

c. Over time, PHI could undermine public support for the health care system; 

d. Risk selection is a major problem for any nation that permits voluntary PHI;  

e. PHI will increase health care costs; and  

f. PHI will have negative effects on the public system even if the prohibition on dual 

practice is maintained.  

1342. In light of his qualifications and the manner in which he testified, it is respectfully 

submitted that the Court should give substantial weight to his opinion. 

3.7.1.10.1 Private Health Insurance Will Undermine the Fairness of the Health Care 
System 

1343. Professor Hsiao opines that allowing PHI in Canada will undermine the fairness of the 

current system by creating an unequal, two-tier health care system.  

1344. In order to be economically viable, PHI has to offer something that the private system 

cannot provide.1628 Typically, that will consist of shorter wait times, better amenities, and greater 

intensity of care whereby physicians apply a higher degree of knowledge, effort and 

                                                 
1625 Transcript Day 151 (8 May 2019), Evidence of W. Hsaio, p. 9, line 16 – 41 [DBT, Tab 91]. Foreign Affairs is 
generally considered the leading US journal on matters of economic policy, international relations and diplomacy.  
1626 Transcript Day 151 (8 May 2019), Evidence of W. Hsaio, p. 8, line 43 – p. 9, line 4 [DBT, Tab 91].  
1627 Transcript Day 151 (8 May 2019), Evidence of W. Hsaio, p. 9, line 42 – p. 10, line 3 [DBT, Tab 91].  
1628 Exhibit 465, Expert Report of W. Hsiao, p. 6 [DBE, Tab 149]. 
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concentration when treating private patients.1629  

1345. International evidence shows that those who purchase duplicative insurance are wealthy 

individuals who have the discretionary income to pay for private access. Moreover, there is 

evidence that physicians who engage in dual practice tend to locate their clinics in more affluent 

communities (creating physician shortages and exacerbating existing inequality in low-income 

and rural communities).1630 The result is an unequal, two-tier health care system where wealthy 

urban elites are able to access better care at the expense of those who rely on the public 

system.1631  

1346. In cross-examination, Professor Hsiao testified that specialists who work in this field 

usually praise Canada for the design of its health care system and the decision to make equal 

accessibility the primary priority:  

Yes. My Lord, may I offer an expert opinion? The specialists who work in this field usually 
praise Canada for its design of the national health insurance [system] because you put equity, 
equal accessibility as the primary priority. And you learned from European countries that did 
not. And we consider [that] Canada actually took a giant step forward. That’s why we study 
[the] Canadian system and your MSP.1632  

1347. His comments stand in stark contrast to the plaintiffs’ submission that “no country in the 

world is considering modelling its health system on the Canadian example” and that “no country, 

other than Canada, believes that prohibiting the private delivery of diagnostic services and 

treatments would solve any problem faced by the health care system.”1633 

1348. From a policy perspective, the experts who work in this field consider that the Canadian 

model is superior to the “hybrid” model adopted in many European countries.  

3.7.1.10.2 Private Health Insurance Will Not Reduce Wait Times  

1349. Professor Hsiao also expresses the view that PHI will not reduce wait times in the public 
                                                 
1629 Exhibit 465, Expert Report of W. Hsiao, p. 7 [DBE, Tab 149]. See also Transcript Day 151 (8 May 2019), 
Evidence of W. Hsiao, p. 72, ll. 18-47 where Professor Hsiao testifies that the latter trend has been observed in 
experimental studies which demonstrate that physicians applied less effort and knowledge when treating public 
patients [DBT, Tab 91].  
1630 Exhibit 465, Expert Report of W. Hsiao, p. 7 [DBE, Tab 149]. Professor McMurtry testified that there are 
already access issues in rural areas: Transcript Day 159 (29 May 2019), Evidence of R. McMurtry, p. 39, ll. 28-41 
[DBT, Tab 97].  
1631 Exhibit 465, Expert Report of W. Hsiao, p. 6 [DBE, Tab 149]. See also Transcript Day 151 (8 May 2019), 
Evidence of W. Hsiao, p. 72, ll. 18-47 where Professor Hsiao explains what he means by a two-tier system [DBT, 
Tab 91].  
1632 Transcript Day 151 (8 May 2019), Evidence of W. Hsiao, p. 27, ll. 32-40 [DBT, Tab 91].  
1633 PFA, para. 2119.  
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system. Unlike many of the plaintiffs’ experts, he recognizes that the supply of surgical services 

is dependent on many factors including the availability of physicians, nurses, and technicians.1634  

1350. He goes on to say that wait times are an indication that demand for those services exceeds 

the available supply (i.e. that there are shortages in these areas).1635 While PHI will have the 

effect of shifting demand to the private system, it does not create more physicians or nurses.1636  

1351. Professor Hsiao went on to describe the concept of physician-induced demand, which 

occurs where physicians “over-treat, over-test and over-hospitalize” patients who could be treated 

through other medical interventions because their income depends on it. 1637  

1352. Such demand is associated with the increased use of PHI and may eat into any capacity 

gains arising from the introduction of PHI.  

1353. Professor Hsiao was also asked whether regulations could be put in place to prevent the 

harmful effects of dual practice. He responded that no nation has been able to find a way to 

eliminate the harmful effects of dual practice.1638  

3.7.1.10.3 PHI Will Undermine Public Support for Health Care System  

1354. Professor Hsiao opines that the introduction of private finance could also have the effect 

of reducing public support for the health care system. His opinion is based on an article by 

Carolyn Tuohy which postulates that as wealthy members of society rely more on PHI, they will 

see less reason to support the public system and put increasing pressure on governments to 

reduce the supply of services provided in the public system (which causes wealthy individuals to 

rely on the private system even more heavily and starts the cycle again).1639  

1355. While he acknowledges that the empirical evidence on this point is inconclusive, his 

evidence suggests that there is a risk of declining support for the public health care system.1640  

                                                 
1634 Exhibit 465, Expert Report of W. Hsiao, p. 8 [DBE, Tab 149].  
1635 Exhibit 465, Expert Report of W. Hsiao, p. 8 [DBE, Tab 149]. His evidence on this point is consistent with 
other evidence establishing that there is a shortage of operating room nurses and anesthesiologists in many of the 
health authorities.  
1636 Transcript Day 151 (8 May 2019), Evidence of W. Hsiao, p. 30, ll. 4-14 [DBT, Tab 91] and Exhibit 465, 
Expert Report of W. Hsiao, p. 8 [DBE, Tab 149]. 
1637 Transcript Day 151 (8 May 2019), Evidence of W. Hsiao, p. 49, l. 41-p. 50, l. 19 and p. 57, ll. 11-19 [DBT, 
Tab 91].  
1638 Transcript Day 151 (8 May 2019), Evidence of W. Hsiao, p. 27, l. 41 – p. 28, l. 3 [DBT, Tab 91].  
1639 Exhibit 465, Expert Report of W. Hsiao, p. 8 [DBE, Tab 149].  
1640 Professor Hsiao does not appear to have been aware of more recent evidence cited by Professor Hurley which 
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1356. Dr. Hendry’s evidence speaks to the harsh realities faced by low-income persons in 

jurisdictions where the public system is limited in scope. She describes the phenomenon of “job 

lock”, where individuals cannot retire, go back to school or take time off to explore life for fear 

of losing their health coverage.1641 She also describes the phenomenon of hospitals turning away 

patients because they are “out of network”, the phenomenon of medical bankruptcies, the low 

morale of physicians who work in the system and the gut-wrenching conversations she has had 

with patients who require “wildly expensive” emergency care but do not have insurance.1642 

3.7.1.10.4 Risk Selection is a Major Problem 

1357. Professor Hsiao also says that risk selection by private health insurers is a major problem 

in every country that allows PHI. Where risk selection is permitted, insurers can systematically 

discriminate against the elderly and those with pre-existing conditions by denying coverage.1643 

Risk selection also makes premiums unaffordable to those who need it the most and allows 

insurers to generate high profits at the expense of individuals who do not fully understand the 

product they have bought.1644  

1358. While these results may be acceptable where the private system operates in a separate 

sphere, the reality is that the two systems are inescapably linked, and the public system provides 

considerable support for patients who receive care at private facilities.1645 Physicians and nurses 

who work in those clinics are typically trained at public universities1646 and the public system 

will typically deal with any complications arising from surgery in private clinics (such as 
                                                                                                                                                              
supports the view that private finance will erode support for the public health care system.  
1641 Exhibit 485, Affidavit #1 of K. Hendry sworn 14 April 2014, para. 8 [DBE, Tab 154].  
1642 Exhibit 485, Affidavit #1 of K. Hendry sworn 14 April 2014, paras. 8, 10, 14 and 20 (“[w]hile practicing in the 
U.S., I had to counsel a patient whom I suspected of having a sentinel bleed for a subarachnoid hemorrhage that he 
must seek emergency care immediately or possibly die, and that doing so would be wildly expensive and beyond his 
means, because he was uninsured”) [DBE, Tab 154].  
1643 Exhibit 465, Expert Report of W. Hsiao, p. 11 [DBE, Tab 149].  
1644 Exhibit 465, Expert Report of W. Hsiao, pp. 11-12 [DBE, Tab 149]. In cross-examination, Professor Hsiao 
addressed the argument that competition among insurers would push down the cost of premiums. He testified that 
that theory was tested in various countries including Switzerland and the Netherlands and was found not to work, in 
part, because consumers do not fully understand the product they are purchasing (and what, exactly, is covered): 
Transcript Day 151 (8 May 2019), Evidence of W. Hsiao, p. 49, ll. 15.47 and p. 51, ll. 2-6 [DBT, Tab 91].  
1645 On this point see Exhibit 121, Expert Report of J. Hurley, p. 16 (“[a]nalyses of mixed systems of public and 
private finance emphasize that the publicly and privately financed sectors inescapably interact”) and p. 41 (“I do not 
believe that it is possible for ‘truly parallel and separate public and private health systems’ to co-exist in the same 
setting. The two systems will draw on the same pool of production inputs and therefore there will be unavoidable 
interactions between the two systems, and each system will create spillover effect on the other, even if only through 
their effects on market prices”) [DBE, Tab 44].  
1646 See discussion in Section 3.2.13. 
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infections and emergency care).1647 Private patients will also rely on their family doctor (before 

and after surgery), and may make strategic use of the private system by seeking diagnostic 

services in the private sector and returning to the public sector for surgery.  

1359. Allowing the insurance industry to systematically discriminate against British 

Columbians while using public resources to prop up the system in which the industry operates 

would be contrary to fundamental constitutional principles.  

1360. Because of these issues, many countries have chosen to regulate risk selection by 

resorting to community rating (where all insured people are pooled into one risk pool and pay the 

same premiums) or by implementing a central risk pool that allocates a risk adjusted premium 

back to the individual insurance companies. However, the experience of other nations 

demonstrates that efforts to regulate risk selection can lead to serious difficulties, and requires 

governments to heavily subsidize the insurance industry in order to prevent market failure.1648  

1361. In Ireland and Australia, for example, governments had to set up their own non-profit 

insurance companies to ensure that premiums remain affordable and for-profit insurers do not 

discriminate on the basis of pre-existing conditions.1649  

1362. Professor Hsiao testified that one of the reasons that policy-makers “admire” the 

Canadian system is that we are able to avoid a lot of these problems.1650  

1363. Indeed, the stark choice faced by governments in deciding whether or not to regulate risk 

selection demonstrates that a ban on PHI is a legitimate policy choice (and likely the best way to 

deal with these complex issues).  

3.7.1.10.5 PHI Will Increase Health Care Costs 

1364. Dr. Hsiao also opines that PHI will increase the cost of health care services in at least 

three ways.  

1365. First, it will lead to a large increase in administrative costs and reduced operational 

efficiency in the health care system. Each company that offers PHI will have to set up their own 

marketing, sales and administrative apparatus which will lead to significant increases in overall 

                                                 
1647 See discussion in Section 3.4.4. 
1648 Exhibit 465, Expert Report of W. Hsiao, pp. 10-11 [DBE, Tab 149].  
1649 Exhibit 465, Expert Report of W. Hsiao, pp. 11 [DBE, Tab 149].  
1650 Transcript Day 151 (8 May 2019), Evidence of W. Hsiao, p. 50, ll. 2-19 [DBT, Tab 91].  
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health care expenditures. Administrative expenses consume close to 25% of total health care 

expenditures in the U.S. and a similar trend has been observed in Australia and Ireland.1651  

1366. More importantly, providers will have to spend a significant amount of time and energy 

mastering with the rules imposed by each insurer. A study from Vermont suggests that a solo 

practitioner will spend more than three hours per week and nurses will spend 10% of their total 

working hours dealing with private insurers and the rules they impose, in addition to a full-time 

staff person.1652  

1367. Dr. Hendry’s evidence confirms the considerable administrative burden that PHI imposes 

on physicians. She states: 

[m]y work in the U.S. required me to devote considerable time to administrative tasks, 
working with creative and dedicated people who were struggling to stay abreast of the 
constantly-changing administrative requirements associated with the various payors and 
programs. Somehow, I also found time for the practise of medicine.1653  

1368. It goes without saying that doctors and nurses could make better use of their time, 

particularly where there are shortages of these important actors.  

1369. Second, Dr. Hsiao says that PHI will lead to an increase in demand for unproven (and 

perhaps unnecessary) medical treatment, thereby increasing the cost of health care services.1654  

1370. Third, Dr. Hsiao says that PHI will reduce the market power of the Province to negotiate 

with providers such as physicians, hospitals and laboratories. If market power declines, the 

Province will have to pay more to provide the same level of service, or else make cuts to the 

public health care system at the expense of those who rely on it for care.1655  

3.7.1.10.6 PHI and Dual Practice 

1371. Finally, Professor Hsiao opines that if the prohibition on PHI is removed, the prohibition 

on dual practice should also be removed. Otherwise, many of the top doctors will flee to the 

private sector, leaving the public system with a shortage of experienced physicians to provide 

necessary medical care.1656 His opinion suggests that PHI and dual practice cannot be viewed in 

                                                 
1651 Exhibit 465, Expert Report of W. Hsiao, pp. 12-13 [DBE, Tab 149].  
1652 Exhibit 465, Expert Report of W. Hsiao, pp. 13 [DBE, Tab 149]. 
1653 Exhibit 485, Affidavit #1 of K. Hendry sworn 14 April 2014 [DBE, Tab 154].  
1654 Exhibit 465, Expert Report of W. Hsiao, pp. 13 [DBE, Tab 149]. 
1655 Exhibit 465, Expert Report of W. Hsiao, pp. 13-14 [DBE, Tab 149]. 
1656 Exhibit 465, Expert Report of W. Hsiao, pp. 14 [DBE, Tab 149].  
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isolation and that the prohibition on PHI cannot be struck down without considering the negative 

impacts of dual practice on the public health care system.  

3.7.1.11 Professor Jeremiah Hurley (Defendant) 

1372. Professor Hurley was qualified as a national and international expert in:  

a. Health economics with a particular focus on its application to the development of 

health care policy;  

b. Health care financing and funding;  

c. Equity in health systems; and  

d. Assessment of health system performance.1657  

1373. Professor Hurley is a professor of economics at McMaster University with a research 

specialization in health economics. He has a BA from John Carroll University and an MA and 

PhD from the University of Wisconsin-Madison.1658 Professor Hurley has published numerous 

articles on health economics in leading international journals and is on the editorial board for the 

international health economics journal, Health Economics Policy and Law. He is also the author 

of one of the leading textbooks on health economics.1659  

1374. Professor Hurley has served as an expert consultant to many provincial, national and 

international organizations, including the Ontario Ministry of Health and Long-Term Care, 

Health Canada, the Canadian Institute for Health Information, the Health Council of Canada, the 

Canadian Institutes for Health Research and the World Bank. He has also served on numerous 

professional and scientific committees, including the Scientific Advisory Committee to the 

Canadian Institute for Health Services Research and Policy, the Canadian Association of Health 

Services and Policy Research and the Canadian Health Economics Association.1660  

1375. As a leading expert in health care economics, his opinion with respect to the impact of 

PHI on the public system is deserving of considerable weight.  

1376. Professor Hurley’s report provides a comprehensive review of the empirical evidence 

with respect to the impact of PHI and can be summarized as follows:  

                                                 
1657 Transcript Day 169 (20 June 2019), Evidence of J. Hurley, p. 15, lines 17-29 [DBT, Tab 105].  
1658 Exhibit 121, Expert Report of J. Hurley, p. 1 [DBE, Tab 44].  
1659 Exhibit 121, Expert Report of J. Hurley, p. 1 [DBE, Tab 44].  
1660 Exhibit 121, Expert Report of J. Hurley, p. 1 [DBE, Tab 44].  
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a. Demand for PHI is strongly correlated with socioeconomic status and gives those 

who can afford it better access to health care services;  

b. The introduction of a system of private finance will not reduce wait times or 

increase access for those who rely on the public system and there is a high 

probability that it will have the opposite effect;  

c. Dual practice provides an incentive for physicians to strategically manipulate their 

wait lists; and  

d. The introduction of a system of private finance will have a number of dynamic, 

long-term effects on the public system.  

3.7.1.11.1 Duplicative Private Health Insurance is Strongly Correlated with 
Socioeconomic Status  

1377. With respect to the first issue, Professor Hurley says that the evidence is “plentiful and 

consistent” that demand for duplicative PHI is strongly correlated with socio-economic status.1661  

1378. In the European Union, a typical subscriber for PHI is … 40-50 years old, relatively well-

off, better educated, [and] employed as a white-collar worker (often at management level or 

higher).”1662 They will typically be male, work for a larger company (or be self-employed) and 

live in an urban area. A similar trend has been observed in Australia, where those who had PHI 

had a mean annual income that was 37% higher than those who did not. Individuals with PHI 

were also 14% more likely to have a post-graduate degree.1663  

1379. Even adjusting for factors such as age, sex, education, occupation, risk attitudes, political 

views and system factors such as the supply of providers and wait times, there is a strong 

correlation between PHI, income and education level.1664  

1380. With respect to the benefits conferred by PHI, it is “incontrovertible” that those with PHI 

enjoy better access to care. Data on average wait times in countries where PHI is permitted 

demonstrates that those in the private system have substantially shorter waits than their 

counterparts in the public system. There is also strong evidence that patients with PHI have 

                                                 
1661 Exhibit 121, Expert Report of J. Hurley, p. 5 [DBE, Tab 44].  
1662 Exhibit 121, Expert Report of J. Hurley, p. 5 [DBE, Tab 44].  
1663 Exhibit 121, Expert Report of J. Hurley, p. 5 [DBE, Tab 44].  
1664 Exhibit 121, Expert Report of J. Hurley, pp. 5-6 [DBE, Tab 44].  
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greater access to specialists and enjoy better amenities (such as private rooms).1665 

1381. While the evidence on this point is largely uncontroversial, it highlights the fact that the 

introduction of a system of private finance in British Columbia will disproportionately benefit 

those who already enjoy substantial advantages (i.e. wealthy urban elites).  

3.7.1.11.2. Private Health Insurance Will Increase Public System Waitlists 

1382. With respect to the second issue, Professor Hurley opines that the impact of private 

finance on the public system is ultimately an empirical matter which depends on certain key 

supply and demand-side responses to the availability of private medical care. He then reviews the 

empirical evidence with respect to each of these matters.  

3.7.1.11.2.1 Demand-Side Factors 

1383. With respect to demand-side factors, Professor Hurley opines that the introduction of 

private finance will have two main effects:  

a. First, it will increase the quantity of services demanded in the public system and 

more importantly, the private system; and  

b. Second, it will change the composition of those who receive health care services. 

1384. With respect to the first issue, he states that determining the need for health care is not 

always an “… objective, technical assessment that unambiguously classifies people as having or 

not having a medical need.”1666 While there are some cases where the treatment options are clear 

and unambiguous, there are many other cases that fall into a grey zone which leaves substantial 

scope for legitimate differences in judgment with respect to the need for health care services. 

Because physicians have the expertise in diagnosing disease and assessing the treatment required 

to cure or manage disease, they exercise considerable influence over the demand for health care 

including the quantity and mix of services that patients receive.1667  

1385. Evidence from a number of countries including Spain, Ireland, Italy, Portugal and the 

United Kingdom establishes that duplicative PHI creates “new” demand for private health care 

services which would not have arisen in the public system. Such demand arises from new referral 

patterns (where specialists change their threshold for recommending treatment) as well as the 
                                                 
1665 Exhibit 121, Expert Report of J. Hurley, p. 19 [DBE, Tab 44].  
1666 Exhibit 121, Expert Report of J. Hurley, p. 29 [DBE, Tab 44]. 
1667 Exhibit 121, Expert Report of J. Hurley, p. 29 [DBE, Tab 44]. 
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creation of a direct channel to specialists for patients who are able to afford PHI.1668 

1386. Dr. Sahjpaul’s evidence provides an excellent example of new demand which would not 

have arisen in the public sector. He testified that he has seen more and more patients undergo 

private MRIs and come to his office “determined” to become surgical candidates.1669  

1387. In the private system, physicians are more likely to accede to demands for surgery in 

borderline cases. But even if the surgeon refuses to operate, the consultation with a patient who 

has obtained a private MRI is not something that would have occurred in the public system. 

These cases create a real risk that any increases in capacity arising from the introduction of PHI 

will be outstripped by new demand for health care services.  

1388. Private finance may also increase demand for public services that would not otherwise 

have arisen. For example, a patient may demand an unnecessary diagnostic test in the private 

system and seek treatment from a specialist, such as Dr. Sahjpaul, in the public system.  

1389. Even if the surgeon refuses to operate, the consultation is not something that would have 

occurred in the public system.  

3.7.1.11.2.2 Supply-Side Factors  

1390. With respect to supply-side factors, Professor Hurley opines that that there are two related 

issues that must be considered.  

1391. The first is whether the introduction of a system of private finance will increase the total 

supply of health care services. The second is whether the introduction of a system of private 

finance will increase the supply of health care services in the public sector.1670  

1392. Both issues depend largely (but not exclusively) on whether physicians will respond to 

the introduction of private finance by increasing their total working hours or by keeping their 

total working hours the same and reallocate more of their time to the private sector (which 

standard economic theory suggests will happen).1671  

1393. Professor Hurley states that studies from Australia and Norway indicate that physicians 

                                                 
1668 Exhibit 121, Expert Report of J. Hurley, p. 30 [DBE, Tab 44]. Professor Kessler acknowledges the existence of 
“new” demand and Professor Hsiao testified that it is something that has been observed across a number of countries.  
1669 Transcript Day 26 (19 October 2016) Evidence of Dr. Ramesh Sahjpaul, p. 77, lines 29-43 [DBT, Tab 20].  
1670 Exhibit 121, Expert Report of J. Hurley, pp. 31-32 [DBE, Tab 44].  
1671 Exhibit 121, Expert Report of J. Hurley, pp. 31-32 [DBE, Tab 44].  



322 

 

are likely to keep their total working hours the same and reallocate time to the private sector.1672  

1394. The Australian study (Cheng et al) analyzed the supply of Australian specialists and 

found that they responded to changes in earning opportunities across the public and private sector 

by reallocating working hours to the sector where they could make the highest earnings and 

leaving their total working hours unchanged.1673  

1395. The Norwegian study (Saether) found that physicians who had one position as a hospital 

consultant and a second position in private practice responded to a private sector earnings 

increase by keeping their total working hours the same and reallocating working hours to the 

sector that was more lucrative.1674  

1396. Both studies are consistent with the more general finding that physician labour supply is 

not highly responsive to wage increases (Nicholson and Propper, 2012). Moreover, they are also 

consistent with the evidence led at trial.1675  

1397. For example, Dr. Sahjpaul testified that in 2013, he scaled back the number of weeks he 

worked from 40-45 weeks to 35-40 weeks per year. However, his reduced work weeks also 

corresponded with his highest volume of surgeries at Cambie.1676 This demonstrates in practice 

how physicians are inclined to reallocate their efforts (work time and activities) from the public 

system to the private system, consistent with the Australian and Norwegian studies and Professor 

Hurley’s opinion.  

1398. Similar evidence was led from Dr. Smith, who testified that he was only working a few 

days a week but was continuing to do a great deal of medical-legal work.1677 Dr. Regan reduced 

the amount of time he spent in the public system at the same time that he increased the amount of 

time he spent working privately.1678  

1399. Dr. Outerbridge’s testimony is also illustrative in that he was able to significantly increase 

                                                 
1672 Exhibit 191, Response Report of J. Hurley, p. 5 [DBE, Tab 61].  
1673 Exhibit 191, Response Report of J. Hurley, p. 5 [DBE, Tab 61].  
1674 Exhibit 191, Response Report of J. Hurley, p. 5 [DBE, Tab 61].  
1675 Exhibit 191, Response Report of J. Hurley, p. 5 [DBE, Tab 61].  
1676 Transcript Day 26 (19 October 2016), Evidence of Dr. Sahjpaul, p. 4, lines 1-16; p. 66, lines 8-16 (57 in 2011, 
83 in 2013, 55 in 2011), lines 26-29 (56 in 2010), lines 35-45 (63 in 2012); p 66 line 47 – p. 67 line 15 (53 in 2014) 
[DBT, Tab 20]. 
1677 Exhibit 391, Affidavit #2 of D. Smith, para. 14 [DBE, Tab 120].  
1678 Appendix J; Transcript Day 49 (9 December 2016), Evidence of Dr. Regan, p. 42 line 26 - p. 43 line 2 [DBT, 
Tab 36]. 
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the volume of work he did in the public system after his private surgical time was reduced.1679 

More specifically, in 2009, Dr. Outerbridge had one full day of private surgical time each week 

and had MSP billings of $146,214. In 2010, his private surgical time was reduced to one day 

every other week, which reduction in private time corresponded with his MSP billings increasing 

to $236,836. In 2011, when he had no private surgical time for the full year, his MSP billings 

increased again to $317,970.1680  

1400. In cross-examination, Professor Hurley was asked whether his opinion would change if 

surgeons made full use of the surgical time allocated to them in the public system. He responded 

that focussing on the allocation of surgical time provides an incomplete picture of the extent to 

which there is an impact on the public system and ignores the other activities that surgeons carry 

out (such as consultations and assessments).1681  

1401. Indeed, the evidence led at trial suggests that almost 70% of patients seen by most 

specialists are treated through non-surgical interventions, and Dr. McCracken’s evidence 

demonstrates that there are ample opportunities for surgeons to contribute outside the OR.  

1402. Professor Hurley also stated that the supply of surgical services includes both physician 

labour and non-physician labour (nurses, technicians, etc.). Even if surgeons are making full use 

of their surgical time in the public system, reallocation of labour by other individuals would have 

the effect of reducing public system capacity, especially when they are already in short 

supply.1682  

1403. Finally, Professor Hurley notes that there is a great deal of international evidence 

indicating that physicians often shirk their public sector obligations. While much of that evidence 

is descriptive and anecdotal, some of the more recent studies are based on larger samples and 

better data. For example, an analysis of tax returns for full-time specialists in the NHS found that 

they drew approximately 26% of their total income from the private sector, notwithstanding the 

requirement that they earn no more than 10% of their total income from private sector activity. 

                                                 
1679 Transcript Day 106 (4 July 2018), Evidence of Dr. Outerbridge, p. 5, lines 1-14; p. 5, line 36 – p. 6, line 8; p. 6, 
line 40 – p. 8, line 10; p. 21, line 24 – p. 22, line 12 [DBT, Tab 65]. 
1680 Transcript Day 106 (4 July 2018), Evidence of R. Outerbridge, p. 5, line 1 – p. 8, line 10 and p. 21, line 24 – p. 
22, line 7 [DBT, Tab 65].  
1681 Transcript Day 169 (20 June 2019), Evidence of J. Hurley, p. 39, lines 5-18, p. 47, lines 22-36 and p. 48, lines 
26-47 (“again my point is the concern or the issue at stake is broader than just surgical time”). [DBT, Tab 105] 
1682 Transcript Day 169 (20 June 2019), Evidence of J. Hurley, p. 37, lines 36 -47 [DBT, Tab 105]. See also 
Exhibit 121, Expert Report of J. Hurley, pp. 31-32 [DBE, Tab 44].  
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These studies cast doubt on the assertion that physicians will fulfill their public sector obligations 

when more lucrative work is available in the private sector, especially where surgeons are paid on 

a fee-for-service basis and are free to spend their time wherever they choose to do so.1683  

3.7.1.11.3 Other Evidence 

1404. A series of Canadian studies with respect to cataract surgery confirm Professor Hurley’s 

opinion with respect to the impact of private finance on wait times in the public system.  

1405. The Manitoba Study (see above) found that wait times for public patients whose surgeon 

worked in both the public system and the private system were significantly longer than wait times 

for those whose surgeon worked only in the public system and increased at a greater rate as more 

cataract surgeries were performed.1684  

1406. Similar results were obtained in two studies involving cataract surgeries in Alberta. The 

first study found that public wait times for surgeons who performed cataract surgery in public 

hospitals and private clinics were “notably longer.” The second study compared wait times for 

cataract surgery in Calgary, Edmonton and Lethbridge (each of which organized the provision of 

cataract surgery differently). In Calgary, 100 percent of cataract surgeries were performed in 

private clinics, with 75 percent of those clinics offering expedited care for a fee. In Edmonton, 80 

percent of cataract surgeries were performed in public facilities and 20 percent were performed in 

private facilities. In Lethbridge, 100 percent of cataract surgeries were performed in public 

facilities. In Calgary, the average wait time for a public patient who did not pay to expedite the 

surgery was 16-24 weeks. In Edmonton, it was 5-7 weeks, and in Lethbridge, it was 4-6 weeks, 

notwithstanding the fact that Calgary had 25% more cataract surgeons per capita.1685  

1407. Studies from the U.K. have also found a correlation between public system wait times and 

the amount of private care provided by a physician.1686  

1408. All of this indicates that PHI will not have the effect of reducing wait lists in the public 

                                                 
1683 Exhibit 121, Expert Report of J. Hurley, pp. 35-36 [DBE, Tab 44]. Dr. Adrian’s evidence illustrates the 
powerful incentives that can arise in this context. He testified that his current case mix is 85% public and 15% 
private. However, he earns approximately $250,000 from his public practice and $965,826 from his private practice.  
1684 Exhibit 121, Expert Report of J. Hurley, pp. 36-37 [DBE, Tab 44]. Importantly, the increase in the number of 
cataract surgeries performed was the result of new technology and not private finance: Exhibit 183A, Expert Report 
of D. Kessler, p. 12 [DBE, Tab 59].  
1685 Exhibit 121, Expert Report of J. Hurley, p. 37 [DBE, Tab 44]. 
1686 Exhibit 121, Expert Report of J. Hurley, p. 37 [DBE, Tab 44]. 
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system or increasing access for public patients and will likely have the opposite effect.  

3.7.1.11.3.1 Dual Practice and the Strategic Manipulation of Wait Lists 

1409. With respect to the strategic manipulation of wait lists, Professor Hurley says physicians 

have an incentive to strategically manipulate wait lists in order to shift demand to the private 

sector, but there is little direct, rigorous evidence that physicians actually do so.1687  

1410. While the empirical evidence may be inconclusive, the evidence before the Court shows a 

tendency on the part of physicians to provide  misinformation to their patients by overstating the 

extent of their public waitlists. (whether intentionally or not).1688  

3.7.1.11.4 Dynamic, Long-Term Effects 

1411. Professor Hurley also states that the introduction of PHI could have a number of long-

term effects on the public system (beyond the issue of wait lists).  

1412. First, it could have the effect of undermining support for the public system among those 

who can afford PHI. As previously noted, those who can afford PHI are typically higher-income, 

better-educated individuals with disproportionate political influence.1689  

1413. Over time, those individuals may come to rely more on PHI and be less willing to support 

the public system through taxes (or advocate for quality in the public system) which slowly 

diminishes the quality of the public system.1690  

1414. While the empirical evidence with respect to that effect is limited, there is some evidence 

from the UK as well as a study from Spain which controlled for problems of simultaneity 

between insurance status and support for the public system as well as other factors relating to 

socioeconomic status and found that demand for PHI negatively effects support for the public 

health care system.1691 Both studies are consistent with the standard economic analysis with 

respect to the optimal tax rate1692 and suggest that concerns about continued support for the 

public health care system are legitimate.  

                                                 
1687 Exhibit 121, Expert Report of J. Hurley, p. 36-37 [DBE, Tab 44]. 
1688 See examples cited at para. 265, above; see also Transcript Day 120 (3 October 2018), Evidence of Dr. 
Parkinson, p. 29, l. 44 – p. 34, l. 38. [DBT, Tab 76] 
1689 Exhibit 121, Expert Report of J. Hurley, pp. 40-41 [DBE, Tab 44].  
1690 Exhibit 121, Expert Report of J. Hurley, pp. 40-41 [DBE, Tab 44].  
1691 Exhibit 121, Expert Report of J. Hurley, pp. 40-41 [DBE, Tab 44].  
1692 Exhibit 191, Response Report of J. Hurley, p. 5 [DBE, Tab 61]. Transcript Day 51 (December 13, 2016), 
Evidence of D. Kessler, p. 52, ll. 19-52. [DBT, Tab 38] 



326 

 

1415. A second long-term effect relates to the price effects arising from competition between 

the public and private sector for the same pool of inputs. Essentially, physicians, nurses and other 

personnel would have a new option with respect to where to work, which increases the price that 

the Province and the Health Authorities must pay to attract those individuals.1693  

1416. Either governments must increase public funding to maintain the same level of service 

delivery or reduce the quantity of care provided to public patients.1694  

1417. Increasing public funding has obvious policy implications and would further undermine 

support for the public system among those with PHI.1695 Indeed, the studies that look at political 

support for the health care system look at whether those with PHI would continue to support the 

public system at existing financing levels. If funding requirements increase, there is no guarantee 

that support for the public system would remain the same. Reducing the quantity of care provided 

to public patients has more drastic implications: not only would it increase waitlists in the public 

system, it would take resources away from those who have greater medical needs.1696  

1418. Both effects must be considered in assessing the impact of PHI on the public system.  

3.7.1.11.5 Studies of Private Health Care in British Columbia 

1419. In cross-examination, it was suggested to Professor Hurley that there has been a de facto 

private system in B.C. for more than 20 years and the effects of private finance on the public 

system is an issue that could have been studied.1697  

1420. Professor Hurley testified that it would not be feasible to conduct that type of study for 

                                                 
1693 See for example Exhibit 121, Expert Report of Prof. Hurley, p. 38 [DBE, Tab 44] (“[t]he introduction of 
duplicative private insurance and the associated expansion of the private sector would create new demand for the 
services of health care providers. Essentially, physicians, nurses, technicians and other personnel would have a new 
option regarding where to devote their professional effort, reducing the strength of monopsony power held by 
provincial public insurers”). 
1694 Exhibit 121, Expert Report of Prof. Hurley, p. 38 [DBE, Tab 44] (“[t]he increased demand exerts upward 
pressure on the prices insurers must pay to attract providers to serve their beneficiaries. These increased prices 
reduce the purchasing power of public health care budgets, requiring that governments either increase those budgets 
or reduce the real quantity of services provided through the public system, with a consequent reduction in access”).  
1695 Indeed, the studies that look at political support for the health care system look at whether those with PHI would 
continue to support the public system at existing financing levels. If funding requirements increase, there is no 
guarantee that support for the public system would remain the same.  
1696 It is axiomatic that the private system typically does simpler, less complex procedures whereas the public system 
treats patients with greater medical need. Given that funding for the public system is based on block grants, funding 
cuts could affect any number of patients with any number of conditions and would not be limited to surgical 
procedures of the type performed in private clinics. Performing knee or shoulder surgeries in private clinics could 
have the result of reducing care for palliative care patients in the public system.  
1697 Transcript Day 169 (20 June 2019), Evidence of J. Hurley, p. 43, lines 3-47. [DBT, Tab 105] 
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three reasons. First, you would need access to a significant amount of data, and it is doubtful that 

a surgical centre conducting an illegal practice would be willing to produce the required 

information (a view confirmed by the document production issues in this trial).1698  

1421. Second, you would need a control group to account for the fact that physicians who 

choose to practise illegally may be different from those who do not.  

1422. Third, the scope of the illegal practice is so small that the results of the study may not be 

representative of what would happen if the prohibition on private finance is removed.  

1423. All three factors suggest that it would be difficult, if not impossible, to study the impact of 

PHI in any meaningful way (as confirmed by numerous other experts).1699  

3.7.1.12 Dr. Turnbull (Defendant) 

1424. Dr. Turnbull was qualified as an expert in the following areas: 

a. Health and health care equity including the consequences of inequitable 

opportunities and the social determinants of health, nationally and internationally; 

and  

b. Canadian physician practices and behaviour, and the factors that influence those 

practices and behaviour including remuneration, guidelines, regulation, policy and 

waitlists.1700  

1425. Dr. Turnbull has a B.Sc. from the University of Toronto, an M.D. from Queens University 

and an M.E.D. from the University of Western Ontario. He has been a fellow of the Royal 

College of Physicians and Surgeons since 1982 and received his accreditation from the American 

Board of Internal Medicine in 1983.1701  

1426. Dr. Turnbull is a full professor of medicine at the University of Ottawa and Medical 

                                                 
1698 Transcript Day 169 (20 June 2019), Evidence of J. Hurley, p. 43, l. 12. While it is true that it will be for the 
court to determine whether the Impugned Provisions are constitutionally valid, the fact that medical services were 
being provided contrary to the provisions of the MPA would provide a significant disincentive for Cambie to be 
forthcoming or for other physicians to provide private services in violation of the MPA. [DBT, Tab 105]  
1699 For example see Transcript Day 160 (4 June 2019), Evidence of A. Oliver, p. 33, ll. 2-6 and p. 42, ll. 11-18 
(“[m]y point, which I think is also quite basic and quite easy to understand, is if you legitimize a parallel private tier, 
then there is a risk that it would be substantially greater in size than what it has been over the last 20 years. So that 
automatically increases the risk to the equity of access principle and to waiting times in the public sector”). [DBT, 
Tab 98] 
1700 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 12, lines 32-46. [DBT, Tab 108] 
1701 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 5, lines 21-39 [DBT, Tab 108] and Exhibit 549, 
Curriculum Vitae of J. Turnbull, p. 1-2 [DBE, Tab 176].  
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Director of the Inner City Health Project, which he described as a health care system for the 

homeless population in Ottawa providing everything from illness-prevention to tertiary care.1702 

1427. From July 2008 to December 2017, he was Chief of Staff at the Ottawa Hospital and did a 

three-year stint as incoming president, president and past-president of the Canadian Medical 

Association from 2009-2012. In the latter role, he led an initiative to address existing weaknesses 

in the health care system and went to town halls across the country to meet with physicians and 

members of the public to get their input on the challenges facing the health care system.1703  

1428. Dr. Turnbull also did a three-year stint in the executive of the College of Physicians and 

Surgeons of Ontario, and was the Chief of Health Quality Ontario, which is an agency 

established by the provincial government to report on the performance of the health care system 

and make recommendations for how the system could be improved.1704 In June 2011, he received 

an honourary law degree from Carleton University and in 2018 he was awarded the gold 

humanitarian award by the Canadian Faculties of Medicine.  

1429. Dr. Turnbull is also a recipient of the Order of Canada, the Order of Ontario, and the 

Queen Elizabeth Diamond Jubilee Medal in recognition of his exemplary contribution to 

Canadian life and in particular, his contributions to equity in the delivery of health care.1705  

1430. Dr. Turnbull is uniquely qualified to assess the impact of private finance on vulnerable 

populations, as well as issues relating to the regulation of physicians.  

1431. His report addresses six topics relating to the impact of private finance on the health care 

system in British Columbia.  

3.7.1.12.1 Equity Considerations 

1432. First, Dr. Turnbull makes some powerful comments with respect to the fundamental 

importance of equity in the health care system.  

1433. He begins with the comment that the principles underlying the CHA aim to ensure that 

every member of society is able to realize the full potential of the health care system irrespective 

of who they are, where they live, or how much they have. He goes on to say that few understand 

                                                 
1702 Exhibit 549, Curriculum Vitae of J. Turnbull, p. 1-2 [DBE, Tab 176] and Transcript Day 172 (10 July 2019), 
Evidence of J. Turnbull, p. 7, line 35 – p. 8, line 18. [DBT, Tab 108] 
1703 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 6, line 13 – p. 7, line 10. [DBT, Tab 108] 
1704 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 9, lines 5-37. [DBT, Tab 108] 
1705 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 10, lines 23-40. [DBT, Tab 108] 
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the magnitude of the current inequities in the health care system and the effect of those inequities 

on individuals and communities: 

I think people don’t really have a clear understanding of just the magnitude of health inequity. 
And so, for example, in Ontario we think the -- through Health Quality Ontario the average 
life expectancy is 82.1 years and we think that all of us -- well that’s great, I’ll have 82.1 years 
in my life and others around me will have the same. We might think that that curve is fairly 
narrow but in fact it’s very wide. And so if you happen to live in the north in Canada it’s four 
years less. If you happen to be homeless in my environment, it’s 21 years less. So these are 
massive differences, comparable to … the developing world that are found … less than a mile 
from here, and in my context, less than a mile from the parliament buildings.1706  

1434. While there is no doubt that surgical wait times are an important issue, the patients he 

treats at the Inner City Health Project will never be on a waitlist for elective surgery because of 

the other challenges they face in their daily life, and a system which prioritizes private surgical 

patients in large urban centres risks leaving these patients behind.1707  

3.7.1.12.2 Private Finance and Wait Lists 

1435. Dr. Turnbull also opines that the introduction of a system of private finance will likely 

have the effect of increasing wait lists in the public system. In support of that conclusion, he 

relies on three pieces of evidence:  

a. The Manitoba Study;  

b. A report by the NHS audit commission finding that specialists were not complying 

with their contractual obligations to the public sector; and  

c. An article written by the Canadian Health Services Research Foundation which 

examined the implications of private health care (the “CHSRF Article”).1708  

1436. In cross-examination, it was suggested to him that the cataract surgeons covered by the 

Manitoba Study were fully utilizing the time allocated to them in the public system with the 

result that any additional surgeries they perform would not have any effect on the number of 

surgeries performed in the public system. Dr. Turnbull agreed that it would not change the total 

number of surgeries performed in the public system but it could “certainly” change the wait times 

for those waiting for surgery (and did in the context of that study).1709  

                                                 
1706 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 20, lines 4-47. [DBT, Tab 108] 
1707 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 86, lines 26-45. [DBT, Tab 108] 
1708 Exhibit 548A, Expert Report of J. Turnbull, p. 4 [DBE, Tab 175].  
1709 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 51, lines 8-10. [DBT, Tab 108] 
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1437. It was also suggested to him that there was an increase in the number of procedures 

performed in Manitoba during the time period covered by the study. Dr. Turnbull agreed that 

there was a net increase in the total number of procedures, but testified that that there is a great 

deal of subjectivity with respect to who sits on a waitlist, and the threshold for performing 

cataract surgery in private clinics may be lower than it would have been in the public system: 

When you look at a wait time there is it’s not everybody is black and white and that they have 
the exact same circumstances and the exact same need. Within a wait time there is grey. There 
are people with different lengths of stay … or disability and … the people who are done 
privately may have advanced their circumstances in such a way that they got earlier access, 
but their need might not have been greater than the person who is now waiting 21 weeks.1710  

1438. His testimony on that point is consistent with the evidence given by Professor Hsiao, 

Professor Hurley, and Dr. McMurtry (below) with respect to the demand for private services and 

the circumstances in which surgeons will operate.1711  

1439. Dr. Turnbull also testified that the cataract surgeons covered by that study could not have 

been using all of their consultation time or they would have had little time left to invest in the 

private system (which they clearly did).1712  

1440. Importantly, even if all of the patients covered by that study met the threshold for surgery, 

there are still implications for the overall fairness of the system. A patient with mild blurring who 

is able to pay would be able to get private surgery within 5 weeks, whereas a less wealthy patient 

with severe visual impairment who is unable to work or drive would have to wait 14-23 weeks to 

see the same surgeon. More importantly, that patient would have to wait 7-13 weeks longer than 

he would if there was no private system and everyone was in the same queue.1713 These numbers 

illustrate the fact that there are trade-offs even if PHI is able to increase surgical capacity.  

1441. With respect to the NHS audit report, Dr. Turnbull acknowledged that he was unable to 

provide any evidence that surgeons who are doing private surgeries in British Columbia are not 

fulfilling the entirety of their commitment to the public system. However, he testified that he has 

seen physicians who could “quite effectively participate in the public health care system” devote 

                                                 
1710 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 51, lines 30-42. [DBT, Tab 108] 
1711 It is also consistent with Dr. Vertesi’s evidence that some surgeons operate too quickly and too easily when there 
are financial incentives: Transcript Day 113 (5 September 2018), Evidence of L. Vertesi, p. 73, lines 14-18. [DBT, 
Tab 69] 
1712 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 85, lines 18-29. [DBT, Tab 108] 
1713 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 89, line 47 – p. 90, line 32. [DBT, Tab 108] 
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substantially all of their time to medical-legal work (where the remuneration is substantial).1714 

He also testified that he has seen surgeons in Ontario who have left the public health care system 

to do plastic surgery and cosmetic surgery.1715  

1442. When pushed on whether there are empty OR slates because there are not enough 

surgeons to perform public surgery he testified that there are some instances where it has been 

difficult to find a plastic surgeon to operate in the public system and attributed those difficulties 

to the fact that plastic surgery is not well-remunerated and plastic surgeons can make three or 

four times as much in the private sector.1716  

1443. While he was not aware of any surgeons who had shirked their responsibility to the public 

system in order to do WCB work, he testified that WCB work does not provide enough volume to 

allow a surgeon to avoid any interaction with the public system.1717  

1444. His comments with respect to these matters underscore the point that many physicians are 

motivated by financial considerations and will reallocate their time to the system that provides 

better remuneration where there is sufficient volume for them to do so.  

1445. Finally, Dr. Turnbull testified that the contractual arrangements in the UK between 

physicians and the NHS is fundamentally different from the situation in Canada, where 

physicians are paid on a fee-for-service basis (with a few exceptions).  

1446. He went on to say that physicians in Canada are “fiercely independent” and would never 

accept an arrangement where they are told where to spend their time:  

Now, we don’t in Canada have the opportunity to contract physicians. … I can’t force 
individuals to be employees as they are in the [NHS] and they you know, physicians are 
fiercely independent, and as the head of the CMA I hard that repeatedly. As the chief of staff I 
would hear that repeatedly. We are not employees. And so if you wish to use an employment 
contract as was done in the [NHS] to restrict people to less than 10 percent use in the … 
private sector, you’re going to have a very significant controversy on your hands, a big fight, 
because physicians will never accept being employees of the government. Not in Canada.1718  

                                                 
1714 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 69, lines 1-10. [DBT, Tab 108] 
1715 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 69, lines 1-10. [DBT, Tab 108] 
1716 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 69, line 38 – p. 70, line 18. [DBT, Tab 108] 
1717 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 66, line 37 – p. 67, line 34. [DBT, Tab 108] 
1718 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 57, line 38 - p. 58, line 3. [DBT, Tab 108] 
While it is true there are certain segments of the health care system where physicians have negotiated agreements to 
become employees, that remains the exception to the rule: Transcript Day 172 (10 July 2019), Evidence of J. 
Turnbull, p. 68, line 6-9 (“I would have to say that the majority of physicians in my experience would resist … an 
employer/employee arrangement with the provincial government”) [DBT, Tab 108]. For similar evidence with 
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1447. In light of his experience as President of the Canadian Medical Association and Chief of 

Staff of the Ottawa Hospital, that statement is deserving of substantial weight.  

3.7.1.12.3 Private Finance and Quality of Care 

1448. Dr. Turnbull also opined that several high-quality systematic reviews published in top-tier 

medical journals have demonstrated that non-profit facilities provide better quality of care than 

for-profit facilities. While these studies are discussed in the context of Dr. Devereaux’s evidence 

(below), it is important to note that Dr. Turnbull agreed (contrary to Professor Kessler) that the 

appropriate comparison when assessing quality of care is for-profit facilities and non-for-profit 

facilities and that the authors of these studies “compared apples with apples.” 1719 

1449. Dr. Turnbull also noted that for-profit facilities are more likely to order unnecessary 

medical tests which can cause harm for a number of reasons, including increased exposure to 

cancer-causing radiation, increased cost, and the many consequences of false-positive tests 

including anxiety, biopsies, and even unnecessary surgery.1720 

3.7.1.12.4 Private Finance and Complications After Discharge 

1450. Another issue addressed in Dr. Turnbull’s report is the fact that private clinics are not 

equipped to deal with serious complications arising from surgery, and the public system will 

“carry the burden of dealing with those complications.”1721 While he acknowledged that many of 

those surgeries would be performed in the public system anyway, the increased demand for 

unnecessary services associated with the introduction of PHI means that the public system will 

have to deal with more of these complications than it would in a public-only system.1722  

1451. Any differences in quality between the public and private system could also increase the 

number of cases the public system has to deal with.  

1452. Importantly, the costs associated with these cases will increase total health care costs and 

                                                                                                                                                              
respect to the situation in the UK see Transcript Day 160 (4 June 2019), Evidence of A. Oliver, p. 34, line 31 - p. 
35, line 33 (“it is very difficult to regulate doctors in these types of environments because they’re a powerful group 
and they could threaten strike action as they did in the 1970’s and defeated the secretary of state’s aims at that time, 
but also, you know, you have to compensate them and … and that can come with very heavy increases in health care 
expenditure”) [DBT, Tab 98] 
1719 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 74, lines 21-22. [DBT, Tab 108] 
1720 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 23, line 31 – 24, line 14. [DBT, Tab 108] 
1721 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 73, lines 5-13. [DBT, Tab 108] 
1722 Transcript Day 172 (10 July 2019), Evidence of J. Turnbull, p. 78, lines 18-40. [DBT, Tab 108] 
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could take resources away from other patients who rely on the public system for care (such as 

those needing access to palliative care).  

3.7.1.12.5 Private Finance and the Costs of Health Care 

1453. Dr. Turnbull also notes that the introduction of a system of PHI will increase the total cost 

of health care services (public and private). In the United States, where PHI dominates, health 

care costs are the highest in the developed world. Similarly, health care spending as a proportion 

of GDP rose sharply with the expansion of PHI in Australia.1723 

1454. Ultimately, these costs will be borne by the citizens of British Columbia and could result 

in fewer resources being available for other needs and desires.  

3.7.1.12.6 Private Finance and Increased Administrative Costs 

1455. Finally, Dr. Turnbull addresses the increased administrative costs that will likely result 

from the introduction of a system of private finance.  

1456. While expressing doubt that it is even possible to effectively address the wide range of 

issues arising from the introduction of private finance, he opines that any such regulation is 

certain to increase total health care expenditures.1724  

3.7.1.13 Dr. McMurtry (Defendant) 

1457. Dr. McMurtry was qualified as an expert in health care policy and system 

administration.1725  

1458. Dr. McMurtry is a practising orthopedic surgeon and a professor emeritus at the 

University of Western Ontario. From 1987 to 1992, he was Chair of the Department of Surgery at 

the University of Calgary and Chief of Surgery at Foothills Hospital.1726  

1459. In 1992, he became Dean of Medicine at the University of Western Ontario and 

subsequently Dean of Medicine and Dentistry, a position he led until 1999.1727  

1460. In 1999, he was appointed as the first Cameron Visiting Chart at Health Canada, a 

position carrying the responsibility of providing policy advice to the Minister of Health and 
                                                 
1723 Exhibit 548A, Expert Report of J. Turnbull, p. 5 [DBE, Tab 175].  
1724 Exhibit 548A, Expert Report of J. Turnbull, p. 5 [DBE, Tab 175].  
1725 Transcript Day 159 (29 May 2019), Evidence of R. McMurtry, p. 6, lines 2-8. [DBT, Tab 97] 
1726 Exhibit 122, Expert Report of R. McMurtry, p. 2 [DBE, Tab 45].  
1727 Exhibit 122, Expert Report of R. McMurtry, p. 2 [DBE, Tab 45]. 
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Deputy Minister of Health.1728 From 2000-2002, he served as Assistant Deputy Minister of the 

Population and Health Branch of Health Canada. In 2003, he was appointed as a special advisor 

to the Romanow Commission and subsequently served as the chair of the Wait Times and 

Accessibility Working Group for the Health Council of Canada.1729 

1461. Dr. McMurtry is a founding member of the Evidence Network, an initiative funded by the 

Canadian Institute for Health Research to conduct non-partisan, unbiased research evidence 

regarding health care in Canada.1730  

1462. He is also a recipient of the Order of Canada and the Queen Elizabeth Diamond Jubilee 

Medal for his work in strengthening the Canadian health care system. In 2003, he was awarded 

the Presidential Award of Excellence from the Canadian Orthopedic Association and he has 

received letters of commendation from the Prime Minister and Health Canada.1731  

1463. Dr. McMurtry is currently a member of the investigation, complaints and review 

committee of the College of Physicians and Surgeons of Ontario, which gives him particular 

insight into the various ways in which surgeons can be influenced by the financial incentives that 

can arise when they engage in dual practice.1732  

1464. Dr. McMurtry’s report provides some important commentary on the values underpinning 

the CHA and the MPA. He wrote that 

Canada’s medicare is much more than a single-payer method of insurance. It is also just and 
equitable, and it contributes in a fundamental way to social inclusion.1733  

1465. He also stated that Canada’s medicare system is based on the “closely held conviction that 

we have a shared responsibility for the vulnerable, the ill and the injured.”1734  

1466. With respect to waitlists, Dr. McMurtry also opined that “[p]rivate for-profit health care 

has not and will not reduce wait times in the public system.”1735 In support of that view, he relied 

on the CHSRF Article which relies, in part, on the Manitoba Study.   

                                                 
1728 Exhibit 122, Expert Report of R. McMurtry, p. 2 [DBE, Tab 45]. 
1729 Exhibit 122, Expert Report of R. McMurtry, p. 2 [DBE, Tab 45]. 
1730 Exhibit 122, Expert Report of R. McMurtry, p. 2 [DBE, Tab 45]. 
1731 Exhibit 122, Expert Report of R. McMurtry, p. 2 [DBE, Tab 45]. 
1732 Exhibit 122, Expert Report of R. McMurtry, pp. 2-3 [DBE, Tab 45].  See also Transcript Day 159 (29 May 
2019), Evidence of R. McMurtry, p. 14, line 13 – p. 16, line 44 [DBT, Tab 97]. 
1733 Exhibit 122, Expert Report of R. McMurtry, p. 6 [DBE, Tab 45].  
1734 Exhibit 122, Expert Report of R. McMurtry, p. 6 [DBE, Tab 45].  
1735 Transcript Day 159 (29 May 2019), Evidence of R. McMurtry, p. 70, lines 34-44 [DBT, Tab 97]. 
and Exhibit 122, Expert Report of R. McMurtry, p. 5 [DBE, Tab 45].  
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1467. In cross-examination, he agreed that the authors of the Manitoba Study were unable to 

explain why waitlists for the public-private surgeons were longer than the waitlists for public-

only surgeons. However, there is no doubt that wait lists for those surgeons were longer and that 

they have an incentive to keep their public wait lists as long as possible.1736  

1468. Patients are far more likely to opt for private surgery if they are told the wait list for 

surgery in the public system is 26 weeks (as opposed to 10 weeks).  

1469. Another issue addressed in his report is the fact that specialist surgeons do not operate on 

every patient they see. He states that the majority of patients who see a surgeon do not require 

surgery but “certainly” require their expertise. For example, a patient may have an undisplaced 

fracture that can be treated with a closed reduction (without the need for surgery).1737  

1470. Any time spent in the private system is time that the surgeon is unavailable to treat such 

patients in the public system.  

1471. Indeed, the quality of care provided in the public system does not rise and fall on wait 

times for surgery, and any increase in wait times for a consultation with an orthopedic surgeon 

would have a significant impact on non-surgical patients in the public system.  

1472. Dr. McMurtry also testified that he has seen people influenced by the financial incentives 

created by dual practice through his personal experience as a practitioner and through his work 

with the College of Physicians and Surgeons of Ontario.1738 One example he gives is private 

clinics providing unnecessary medical treatment, or treatment that has very little utility. For 

example, many private clinics in British Columbia provide knee arthroscopies when the clinical 

evidence shows they are of very little utility.1739 Similarly, many cataract surgeons perform 

private surgeries on patients who have 20/20 vision and score high on their visual acuity tests.1740  

1473. Another example is physicians and private clinics “bundling” insured services with non-

insured services. For example, he has seen a large number of complaints about ophthalmologists 

                                                 
1736 Transcript Day 159 (29 May 2019), Evidence of R. McMurtry, p. 83, line 9 – p. 93, line 19 [DBT, Tab 97]. 
1737 Exhibit 122, Expert Report of R. McMurtry, p. 4 [DBE, Tab 45].  Transcript Day 159 (29 May 2019), 
Evidence of R. McMurtry, p. 13, lines 25-43 [DBT, Tab 97]. 
1738 Transcript Day 159 (29 May 2019), Evidence of R. McMurtry, p. 14, line 13 – p. 16, line 44 [DBT, Tab 97]. 
 See also Transcript Day 159 (29 May 2019), Evidence of R. McMurtry, p. 65, line 46 – p. 66, line 5 (“I think we 
hear a minority of the complaints”) [DBT, Tab 97]. 
1739 Transcript Day 159 (29 May 2019), Evidence of R. McMurtry, p. 28, lines 7-25 [DBT, Tab 97]. 
1740 Transcript Day 159 (29 May 2019), Evidence of R. McMurtry, p. 108, line 26 – p. 109, line 13 [DBT, Tab 97]. 
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convincing their patients to pay for expensive lenses that are not covered by the public plan.1741  

1474. Yet another example is physicians finding a grey area between what is covered and what 

is not covered. For example, the removal of a traumatic scar is an insured service in Ontario but 

some plastic surgeons have advised their patients that it is a cosmetic procedure for which they 

need to pay privately.1742  

1475. Finally, Dr. McMurtry testified that a surgeon can steer his patients towards the private 

system in subtle ways, such as telling them that a resident will be taking more responsibility for 

the operation if they cannot pay for surgery in the private system. Learning that the surgeon they 

have met, talked to, and decided to have surgery with will not be performing the operation can be 

worrisome for the patient and have the effect of pushing them towards the private sector.1743  

1476. His evidence with respect to these matters suggests that some, and perhaps a large number 

of, physicians will act on the perverse incentives created by dual practice, and that this will be a 

difficult conflict to regulate and manage.  

3.7.1.14 Professor Marmor (Defendant) 

1477. Professor Marmor was qualified as an expert in the comparative analysis of international 

health care systems and policy.1744  

1478. Professor Marmor has a B.A. from Harvard College, an M.A. from Oxford and a Ph.D. 

from Harvard University. Since 1979, he has been a tenured professor at Yale and has held 

visiting professorships at six European universities including the London School of Economics 

and Political Science where he was the Centennial Visiting Professor from 2000 to 2003. From 

1993-2003, he was the Director of the Robert Wood Johnson Foundation’s post-doctoral program 

in health policy and is a fellow of the US Institute of Medicine, the National Academy of Social 

Insurance and a Member of the British Academy. His academic writing has focussed on welfare 

state politics and policy using comparative analysis and he has published a number of books and 

articles concerning the methodology of comparative policy analysis as well as the risks and 

                                                 
1741 Transcript Day 159 (29 May 2019), Evidence of R. McMurtry, p. 66, lines 15-26 [DBT, Tab 97]. 
1742 Transcript Day 159 (29 May 2019), Evidence of R. McMurtry, p. 65, lines 20-39 and p. 15, lines 3-25 [DBT, 
Tab 97]. 
1743 Transcript Day 159 (29 May 2019), Evidence of R. McMurtry, p. 15, lines 1-25 [DBT, Tab 97]. 
1744 Transcript Day 152 (9 May 2019), Evidence of T. Marmor, p. 11, line 44 – p. 12, line 2. [DBT, Tab 92] 
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benefits of efforts to import policy lessons across borders.1745  

1479. Professor Marmor has been investigating the Canadian health system for more than 40 

years and has written extensively on the topic. He is a fellow emeritus of the Canadian Institute 

for Advanced Research and was appointed as a Fulbright Visiting Scholar at the Centre for 

Health Law, Policy and Ethics at the University of Ottawa in 2018.1746  

1480. While Professor Marmor testified that the existence of a private system is not 

“incompatible” with a high quality public system, the plaintiffs have significantly overstated the 

import of those remarks. His point was that a ban on private finance would not lead to the 

“demise” of the public system in the ordinary meaning of that term. But that does not mean there 

will be no adverse effects on the public system or that it will allow the public system to thrive.1747  

1481. Indeed, Professor Marmor states that it is “certain” to make the system less fair and is 

likely to reduce access for those who rely on the public system. He also states that it will 

substantially increase administrative costs and put physicians in conflicts which are “… 

extremely difficult to regulate or manage.”1748  

1482. We address each of these issues below.  

3.7.1.14.1 Equity Concerns 

1483. Professor Marmor opined that the introduction of a system of private finance is certain to 

make the health care system less fair by shifting resources from the public system to the private 

system. While that would improve the situation for those who could afford PHI, it will detract 

from the availability of publicly-financed care.1749  

1484. He also noted that privately-funded services would be unfairly subsidized by past and 

present investment in research, capital improvements, and the easy availability of well-equipped 

modern hospitals.1750  

 

                                                 
1745 Exhibit 467, Expert Report of T. Marmor, pp. 3-4.  
1746 Exhibit 467, Expert Report of T. Marmor, pp. 4 [DBE, Tab 150] and Transcript Day 152 (9 May 2019), 
Evidence of T. Marmor, p. 11, lines 21-29. [DBT, Tab 92] 
1747 Transcript Day 152 (9 May 2019), Evidence of T. Marmor, p. 21 line 37 – p. 28 line 45 and p. 35 lines 26-44. 
[DBT, Tab 92] 
1748 Exhibit 467, Expert Report of T. Marmor, pp. 9-11 [DBE, Tab 150].  
1749 Exhibit 467, Expert Report of T. Marmor, pp. 9-10 [DBE, Tab 150].  
1750 Exhibit 467, Expert Report of T. Marmor, p. 10 [DBE, Tab 150].  
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3.7.1.14.2 Increased Costs of Regulation and Administration 

1485. A second justification for the ban on PHI and dual practice relates to the increased cost of 

regulation and administration.  

1486. From a comparative perspective, the Canadian health care system operates with far less 

regulation than other OECD countries. It also has lower administrative costs. If a system of 

private finance is introduced, the Province would have to invest in costly and controversial 

regulation of physician and hospital behaviour. By way of example, the Dutch Treasury hired an 

additional 700 staff to administer monthly cross-subsidies for low-income families after changes 

to the health care system were introduced in 2006.1751  

1487. Given that B.C. has no existing regulatory structure in place, the costs of regulating the 

industry could be substantial.  

3.7.1.14.3 Perverse Incentives 

1488. A third justification for the ban on PHI and dual practice relate to the perverse incentives 

for doctors who engage in dual practice. Such incentives put doctors in a direct conflict of interest 

which is “extremely difficult … to regulate or manage.”1752 

3.7.1.14.4 Erosion of Support for the Public System 

1489. A fourth reason to maintain the ban on PHI and dual practice relates to the erosion of 

support for the public system which would occur if it is permitted. While acknowledging that it is 

difficult to determine the degree to which private finance would undermine support for the public 

system, Professor Marmor opined that it is reasonable to expect at least some erosion of support 

from those who can afford PHI and who have a disproportionate amount of political 

influence.1753  

3.7.1.14.5 Overall Health Care Costs 

1490. Finally, Professor Marmor opined that introducing a system of private finance will have 

the effect of increasing overall health care costs (public and private), which provides a further 

                                                 
1751 Exhibit 467, Expert Report of T. Marmor, pp. 10-11 [DBE, Tab 150]. 
1752 Exhibit 467, Expert Report of T. Marmor, p. 11 [DBE, Tab 150]. 
1753 Exhibit 467, Expert Report of T. Marmor, pp. 12-13 [DBE, Tab 150].  
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justification for maintaining the ban on PHI and dual practice.1754 He also raised the spectre of 

U.S. insurance companies entering the market, driving up the cost of care and “accentuating” the 

pressures for increased spending in Canada.1755  

3.7.1.15 Dr. Eric Bohm (Defendant) 

1491. Dr. Bohm was retained to give expert evidence when one of the defendant’s previous 

experts, Dr. Cyril Frank, passed away.  

1492. He was certified as an expert in access to, appropriateness of, effectiveness of, and safety 

of the delivery of health care and spoke to his and Dr. Frank’s reports.1756  

1493. Dr. Bohm has degrees in mechanical engineering, medicine, and community health 

sciences and epidemiology. He is a practicing orthopedic surgeon specializing in primary and 

revision hip and knee replacement surgeries. He currently serves as medical director of the 

Central Intake Program for Hip and Knee Replacement Surgery in Manitoba and is a full 

professor in the Department of Surgery and the Department of Community Health Sciences at the 

University of Manitoba.1757  

1494. Dr. Bohm is also the lead for the Health Systems Performance Centre for Healthcare 

Innovation at the University of Manitoba and Chair of the PROMs working group of the 

Canadian Institute for Health Information. From 2009-2015, he served as Chair of the National 

Standards Committee for the Canadian Orthopedic Association.1758  

1495. Dr. Bohm (and Dr. Frank) reiterated the view expressed by numerous experts that 

introducing a system of private finance will not have the effect of reducing public system 

waitlists, and will likely have the opposite effect. In support of that view, they cited a report by 

the Council of Australian Governments Reform Council which found that that “[d]espite having a 

large and expanding private system for elective orthopaedic surgical care, public patients waiting 

for knee replacement surgery suffered the longest delays of any surgical discipline …”1759  

1496. Dr. Frank also noted that the allure of private practice has drawn some physicians away 

                                                 
1754 Exhibit 467, Expert Report of T. Marmor, p. 14 [DBE, Tab 150].  
1755 Exhibit 467, Expert Report of T. Marmor, pp. 14-15 [DBE, Tab 150].  
1756 Transcript Day 153 (10 May 2019), Evidence of E. Bohm, p. 11, lines 32-34 [DBT, Tab 93].  
1757 Exhibit 469, Expert Report of E. Bohm, p. 2 [DBE, Tab 152].  
1758 Exhibit 469, Expert Report of E. Bohm, p. 2 [DBE, Tab 152].  
1759 Exhibit 133, Expert Report of C. Frank, p. 9 [DBE, Tab 52].  
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from the public system (thereby undermining the quality of care it provides).1760  

1497. In the UK, the government attempted to “backfill” vacated positions with less qualified 

medical staff and trainees. Quality of care has suffered as a result.1761  

1498. In Australia, maintaining high-quality public emergency services has been given priority 

over elective services, which has also had an impact on quality.1762  

1499. Dr. Bohm (and Dr. Frank) also confirmed that surgeons do not operate on every patient 

they see, and to the extent they operate in private clinics like Cambie and SRC, they will be 

unavailable to treat non-surgical patients.1763  

1500. In cross-examination, Dr. Bohm agreed that a surgeon has to balance their clinic time 

with their OR time or they can end up with an ever-increasing waitlist for surgery.1764  

1501. However, he did not agree that there would be no impact on public system waitlists if 

surgeons were fulfilling the entirety of the OR time allocated to them.1765  

1502. He stated that surgeons do not work alone and need anesthesiologists, OR nurses and 

other clinicians in order to perform a successful operation.1766  

1503. Where surgeons are working in the private sector, there is a tendency for those individuals 

to move out of the public system into the private system, which would have a very significant 

impact on the public system: 

[i]f you go out of the public system to work in a private system, the surgeon is not working on 
their own. I’m not performing operations on my own by myself. You need anesthesiologists, 
you need OR nurses, OR staff, facilities, and there may be a tendency or an issue for those 
health resources to come from the public system into the private system. So you could in fact 
have a negative impact on the provision of care in the public system by if you were working in 
a parallel private system you took those resources with you from the public system into the 
private system, and certainly, we’ve seen issues of shortages of anesthesiologists and nursing 
staff across the country.1767  

1504. Dr. Bohm went on to testify that there are shortages of essential personnel in his hospital 

right now, and if a private hospital were set up in Manitoba, they would lose those individuals to 

                                                 
1760 Exhibit 133, Expert Report of C. Frank, pp. 8-9 and 12 [DBE, Tab 52].  
1761 Exhibit 133, Expert Report of C. Frank, pp. 8-9 and 12 [DBE, Tab 52].  
1762 Exhibit 133, Expert Report of C. Frank, p. 12 [DBE, Tab 52].  
1763 Exhibit 133, Expert Report of C. Frank, p. 10 [DBE, Tab 52]. 
1764 Transcript Day 153 (10 May 2019), Evidence of E. Bohm, p. 39, lines 37-47 [DBT, Tab 93].  
1765 Transcript Day 153 (10 May 2019), Evidence of E. Bohm, p. 39, lines 37-47 [DBT, Tab 93].  
1766 Transcript Day 153 (10 May 2019), Evidence of E. Bohm, p. 39, lines 37-47 [DBT, Tab 93].  
1767 Transcript Day 153 (10 May 2019), p. 41, line 36 - p. 42, line 3 [DBT, Tab 93]. 
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the private clinics and be unable to do public surgeries:  

We have issues right now in my hospital, and I could tell you that if we set up a parallel 
private hospital in Manitoba to do joints, we would lose [nurses and health care staff] from our 
public operating rooms, and I would be unable to provide [public surgeries] in public 
operating rooms.1768  

1505. Finally, Dr. Bohm and Dr. Frank spoke to the perverse incentives created by dual 

practice. Both state that it would be inappropriate to assume that all surgeons would engage in 

inappropriate behaviour in order to move their patients to the private system. However, they 

agreed that there is an incentive for surgeons to provide misinformation to patients and provide 

anecdotal evidence that it does occur in the current system. For example, Dr. Bohm stated that he 

has seen surgeons with very long waiting lists who have not informed their patients that there are 

other surgeons with shorter waiting lists: 

Now, we don’t have really a parallel private system in Manitoba that I’m familiar with. 
However, I can tell you from my experience we’ve seen surgeons with very long waiting lists 
not informing patients of new surgeons who have started with much shorter waiting lists. So 
even within the public system, some surgeons won’t redirect patients to other surgeons with 
shorter waits, and I have no reason to believe that wouldn’t also happen should there be a 
parallel private system that comes into place.1769  

1506. They also stated that they would expect to see more of that type of behaviour if a parallel 

private system was introduced.1770  

3.7.1.16 Dr. Philip Devereaux (Defendant) 

1507. Dr. Devereaux is a cardiologist and a professor of clinical epidemiology and biostatistics 

at McMaster University. He was qualified as an expert in the following areas: 

a. Clinical epidemiology and biostatistics;  

b. Cardiology, surgery and research methodology including research in the area of 

the differences between delivery of health care in not-for-profit and for-profit 

settings in the United States.1771 

1508. Dr. Devereaux completed a Bachelor of Science at Dalhousie University, a Doctor of 

Medicine from McMaster University, a residency in internal medicine at the University of 

                                                 
1768 Transcript Day 153 (10 May 2019), p. 42, lines 3-9 [DBT, Tab 93].  
1769 Transcript Day 153 (10 May 2019), p. 15, line 17 - p. 16, line 3 [DBT, Tab 93].  
1770 Transcript Day 153 (10 May 2019), p. 16, lines 10-13 [DBT, Tab 93] and Exhibit 133, Expert Report of C. 
Frank, p. 13 [DBE, Tab 52].  
1771 Transcript Day 175 (15 July 2019), p. 9, line 38 – p. 10, line 2 [DBT, Tab 61].  
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Calgary, a residency in cardiology at Dalhousie University and a PH.D. in clinical Health 

Sciences (Health Research Methodology) at McMaster University. He is currently the cardiology 

site leader and leader of the perioperative cardiovascular prevention program at the Henderson 

Hospital, the director of the Population Health Research Institute’s Perioperative Medicine and 

Surgical Research Unit at McMaster University, a staff cardiologist in the Department of 

Medicine at Hamilton Health Sciences, a clinical epidemiologist in the Department of Clinical 

Epidemiology and Biostatistics at McMaster University and a recipient of the Heart and Stroke 

Foundation of Ontario’s Career Investigator Award. He has also written extensively in a variety 

of areas including cardiology, surgery, research methodology, and the differences between the 

delivery of health care in for-profit and not-for-profit settings.1772  

1509. Dr. Devereaux swore an affidavit attaching four systematic literature reviews and meta-

analyses1773 comparing the outcomes of patients treated at for-profit facilities and not-for-profit 

facilities in the United States. All four of these studies were published in peer-reviewed medical 

journals and provide evidence that “for-profit delivery of health care services significantly 

increases the risk of death, results in lower quality care, and results in higher payments for health 

care services when compared with non-for-profit delivery of health care services …”1774  

1510. The first study analyzed data from fifteen studies involving more than 38 million patients 

and concluded that investor-owned private for-profit hospitals were associated with an increased 

risk of death for patients.1775  

1511. The second study analyzed data from eight studies involving more than 500,000 patient-

years of data with respect to hemodialysis centres and concluded that for-profit care resulted in an 

8% increase in mortality rates relative to private not-for-profit care.1776  

1512. The third study analyzed data from eight studies involving more than 350,000 patients 

and found that health care services cost 19% more at for-profit facilities than they do at not-for-

                                                 
1772 Exhibit 134, Expert Report of P. Devereaux, paras. 4-5 [DBE, Tab 53].  
1773 Dr. Devereaux describes a meta-analysis as a statistical technique used to combine the results of two or more 
studies and enhance the power of the results: Transcript Day 175 (15 July 2019), Evidence of P. Devereaux, p. 11, 
lines 10-37 [DBT, Tab 111]. He goes on to state that a good meta-analysis will be informed by a high quality 
systematic review, which has very explicit eligibility criteria for deciding what studies will be included in the review 
and what studies will not: Transcript Day 175 (15 July 2019), Evidence of P. Devereaux, p. 11, lines 10-37 [DBT, 
Tab 111]. 
1774 Exhibit 134, Expert Report of P. Devereaux, para. 8 [DBE, Tab 53].  
1775 Exhibit 134, Expert Report of P. Devereaux, para. 9 and Exhibit C [DBE, Tab 53].  
1776 Exhibit 134, Expert Report of P. Devereaux, para. 10 and Exhibit D [DBE, Tab 53].  
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profit facilities.1777  

1513. The fourth study analyzed data from 82 studies involving private for-profit and private 

not-for-profit nursing homes and reached the following conclusions 

a. Not-for-profit nursing homes had more staffing or higher quality staffing than for-

profit nursing homes;  

b. Nursing home residents in Canada would receive approximately 42,000 more 

hours of nursing care a day if not-for-profit institutions provided all nursing home 

care;  

c. Not-for-profit nursing homes had a lower incidence of pressure ulcers (bedsores) 

than for-profit nursing homes; and  

d. Pressure ulcers in six hundred nursing home residents in Canada were attributable 

to for-profit ownership.1778  

1514. It is important to note that the first and second studies examine quality of care issues in 

the delivery of health care services and provide mortality rates for publicly-funded patients in 

private for-profit versus private not-for-profit facilities. However, these studies suggest that all 

else being equal, private for-profit facilities will provide lower quality of care than private-not for 

profit facilities. The implication is that private for-profit facilities will have to increase the price 

they charge their patients in order to provide a comparable level of care.  

1515. If the introduction of private finance causes the private sector to expand, some clinics will 

be able to increase their prices. However, others may be required to cut corners in areas that are 

easy to miss but have a cumulative effect on clinical outcomes:  

Now, no doctor and no nurse and no technician will ever do something if they think what I’m 
about to do is going to result in the patient having a serious complication or dying, but it’s 
collectively when you cut around the edges on multiple things that cumulatively in some 
patients that can result in a very bad outcome.1779  

1516. Importantly, the nursing home study did include data from private patients and found that 

private facilities had less qualified staff, provided fewer hours of nursing care and had a higher 

incidence of bedsores than private not-for-profit facilities. These results confirm that many 

                                                 
1777 Exhibit 134, Expert Report of P. Devereaux, para. 11 and Exhibit E [DBE, Tab 53]. 
1778 Exhibit 134, Expert Report of P. Devereaux, para. 10 and Exhibit F [DBE, Tab 53].  
1779 Transcript Day 175 (15 July 2019), Evidence of P. Devereaux, p. 29, lines 41-47 (emphasis added) [DBT, Tab 
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private facilities will cut corners in areas that can lead to poor clinical outcomes.  

1517. In cross-examination, Dr. Devereaux was asked why the first study excluded data from 

public hospitals in the United States.1780 He responded that they excluded public hospitals from 

consideration because they wanted to find the best comparison to Canada.1781 Although we often 

think of our hospitals as being “public” hospitals, the reality is that the vast majority of our 

hospitals are private not-for-profit facilities which are funded by government but not 

administered by government.1782  

1518. Dr. Devereaux was also challenged on whether the results of these studies were 

“generalizable” to Canada and testified that it is the “consistency of the signal” across all four 

studies as well as the explanatory variables that were uncovered in these studies such as the 

frequency with which dialysis filters were changed and staffing levels in private for-profit 

facilities.1783 Importantly, these explanatory variables were not “hypotheses” developed by Dr. 

Devereaux to explain the results of his studies. They were data found in the studies that reported 

on mortality rates in private for-profit and private not-for-profit facilities. 1784 

3.7.1.17 Conclusion Re: Health Care Policy & Economics 

1519. In conclusion, the plaintiffs rely heavily on the evidence of Professor Kessler, Professor 

McGuire and Mr. Esmail with respect to the likely effects of PHI and dual practice on the public 

system. All three have limited expertise in these areas and fail to consider important evidence 

such as the demand side effects of private finance. By contrast, the defendant’s case is based on 

the testimony of the preeminent experts in the field of health economics and health policy.  

1520. Based on the testimony of those experts, it is respectfully submitted that the 

preponderance of the evidence leads to the following findings:  

a. Allowing PHI and dual practice will create inequities in the health care system by 

giving those who can purchase private insurance better care than those who cannot 

(Hsiao, Hurley, Marmor, Turnbull and McMurtry);  

                                                 
1780 Transcript Day 175 (15 July 2019), Evidence of P. Devereaux, p. 47, lines 1-8 [DBT, Tab 111].  
1781 Transcript Day 175 (15 July 2019), Evidence of P. Devereaux, p. 47, line 19 – page 49, line 8 [DBT, Tab 111].  
1782 Transcript Day 175 (15 July 2019), Evidence of P. Devereaux, p. 47, line 19 – page 49, line 8 [DBT, Tab 111]. 
1783 Transcript Day 175 (15 July 2019), Evidence of P. Devereaux, p. 51, line 25 – page 52, line 12 [DBT, Tab 
111].  
1784 Transcript Day 175 (15 July 2019), Evidence of P. Devereaux, p. 68, lines 3-35 [DBT, Tab 111].  
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b. Allowing PHI and dual practice will not reduce wait lists in the public system and 

will likely increase them (Hsiao, Hurley, Marmor, Turnbull, McMurtry, Esmail);  

c. Allowing PHI and dual practice is unlikely to increase surgical capacity in the 

public system for the following reasons:  

i. Allowing PHI and dual practice does not create more doctors and nurses 

(Hsiao, Hurley, Marmor, Bohm);  

ii. Where PHI and dual practice are permitted, there is a tendency for doctors to 

reallocate labour to the private system without increasing their total hours of 

work (Hsiao, Hurley, Marmor, Frank, Bohm);  

iii. Regulation of the number of hours surgeons spend in the public system is 

extraordinarily difficult, especially where surgeons are paid on a fee-for-

service basis (Hsiao, Hurley, McMurtry, Oliver and Normand);1785  

iv. Empirical evidence shows that the supply of physicians, nurses and other 

health care professionals is not easily increased and that the market for these 

individuals is not self-correcting (Hurley, Marmor); 

v. Even if surgeons make full use of the OR time allocated to them in the 

public system, they will necessarily take nurses, anesthesiologists and other 

clinicians with them to the private system (Hurley, Marmor, Bohm);  

vi. PHI and dual practice will exacerbate existing shortages of anesthesiologists 

and OR nurses thereby increasing wait times in the public system (Hsiao, 

Hurley, Marmor, Bohm); and 

vii. In any event, the demand response to the availability of private treatment 

will likely offset any capacity gains realized by the introduction of PHI and 

dual practice (Hsiao, Hurley, Frank, Bohm).  

d. Allowing dual practice creates perverse incentives which are extremely difficult to 

regulate or manage (Hsiao, Hurley, Frank, Bohm, Oliver, Normand);  

e. Allowing private finance and dual practice will cause other types of harm to the 

public system (beyond the issue of waitlists) including: 

i. Increased administrative costs associated with the use of PHI and the 

                                                 
1785 Professor Oliver and Professor Normand’s evidence is summarized in section 3.7.3 (below).  
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regulation of physicians (Hsiao, Marmor, Hurley);  

ii. Unavailability of surgeons to perform non-surgical activities such as 

consultations and assessments, thereby increasing wait times for patients 

who do not require surgery (Hurley, Frank, Bohm); and 

iii. Increased competition for key personnel such as surgeons, anesthesiologists 

and nurses which could potentially result in cuts to other parts of the health 

care system (Hurley, Marmor, Hsiao); and  

f. Allowing PHI and dual practice may result in higher mortality rates and lower 

quality of care in both the public and private systems (Turnbull, Frank, 

Devereaux).  

3.7.2 Wait Times, Benchmarks, and the Medical Effects of Waiting 

1521. Nine experts gave evidence on issues relating to waitlists, benchmarks and the medical 

effects of waiting. Six experts gave evidence on behalf of the plaintiffs (Matheson, Masri, 

Chambers, Wing, Smith and Younger).1786 Three experts gave evidence on behalf of the 

defendant (Guyatt, Frank and Bohm).  

1522. Dr. McMurtry also spoke to the error rate on wait lists and noted that the empirical 

evidence with respect to the effects of waiting was softer than one would expect.1787  

1523. With respect to waitlists, there was general agreement among the experts that wait times 

provide an imperfect measure of the performance of a health care system. The use of fecal 

immunochemical tests (or “FIT Tests”) to screen for colon cancer provides an excellent example.  

1524. Such tests have a high rate of false positives and result in many more patients being 

referred for a colonoscopy (thus increasing wait lists). However, the use of these tests has 

allowed the health care system to screen everyone between the ages of 50 and 75 and caught 

thousands of colon cancer cases that would not otherwise have been diagnosed until a much later 

stage in the progression of the disease (where treatment is far less successful).1788  

                                                 
1786 While the plaintiffs refer to the evidence of Professor Kessler and Professor McGuire, the sections of their 
reports dealing with medical effects of waiting were struck on the basis that they were not medical doctors and were 
not qualified to opine on these issues. By the same logic, the opinions expressed by Mr. McGurran and Mr. Esmail, 
who are not a medical doctors, should be struck (or in the alternative, given no weight). 
1787 Transcript Day 159 (29 May 2019), Evidence of R. McMurtry, p. 44, line 44 – p. 45, line 3 [DBT, Tab 97].  
1788 Transcript Day 134 (20 February 2019), Evidence of L. Gentile, p. 11, line 26 – p. 18, l. 4 [DBT, Tab 83].  
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1525. Indeed, Laura Gentile testified that the purpose of using FIT tests to screen people for 

colon cancer was to ensure equitable access to colorectal cancer screening (i.e. to make the 

benefits of the screening program available to as many people as reasonably possible).1789  

1526. With respect to benchmarks, there was general agreement that there is no “magic” in these 

numbers and that patients who wait beyond the benchmarks set by government will not 

necessarily suffer any long-term effects.1790  

1527. The implication is that the plaintiffs cannot prove harm merely by showing that some 

people have waited beyond the benchmark for a particular procedure. 

1528. With respect to the medical effects of waiting, the defendant does not contest that patients 

who are waiting for elective surgery continue to experience the symptoms associated with their 

condition while they are waiting.  

1529. However, there was considerable disagreement on whether waiting has any long-term 

effects such as increased mortality or deterioration of the underlying medical condition.  

1530. On that issue, the plaintiffs have relied on a great deal of evidence which is not properly 

before the court.1791 Moreover, the experts tendered by the plaintiffs made no effort to identify 

studies that conflict with their opinion or comply with their obligations under Rule 11-2.  

1531. Where the empirical evidence is mixed and there are studies going both ways, it is 

particularly important for the experts to be mindful of those obligations and give the Court an 

objective, unbiased view of which studies should be preferred (and why).  

1532. In what follows, we review the expert evidence on this issue with particular emphasis on 

(i) the qualifications of the experts; (ii) the opinions they express; and (iii) the evidentiary basis 

of those opinions. Indeed, it is only by engaging in that type of analysis that the Court will have a 

complete picture of the evidence and be in a position to make accurate findings.  

1533. On the evidence led at trial, we will ask the court to make the following findings: 

a. Waitlists have a high error rate which may lead to an overstatement of the number 

of people waiting for elective surgery;  

                                                 
1789 Transcript Day 134 (20 February 2019), Evidence of L. Gentile, p. 16, lines 32-45 [DBT, Tab 83].  
1790 Transcript Day 87, (13 April 2018), Evidence of Dr. Masri, p. 101, line 23 – p. 102, line 22 [DBT, Tab 56]. 
1791 Three particularly egregious examples are paragraphs 1960, 1983 and 1990, which quote from an article attached 
to Dr. Matheson’s report which is not properly in evidence.  
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b. Benchmarks and maximum acceptable wait times have severe limitations as a 

measure of system performance;  

c. The mere fact that someone has waited longer than a benchmark or the maximum 

acceptable wait time does not mean they have (or will) suffer any harm; 

d. Evidence with respect to the long-term effects of waiting must be assessed on a 

condition-by-condition basis;  

e. For most conditions requiring elective surgery, the progression of the underlying 

disease is highly variable and there is no predictable pattern of progression;  

f. Empirical evidence with respect to the long-term effects of waiting for elective 

surgery is inconsistent and ultimately inconclusive; and  

g. For joint replacement surgery, the best available evidence indicates that waiting 

for surgery will not have any permanent or long-term effects.  

1534. We turn now to the evidence of each of these experts.  

3.7.2.1 Gordon Matheson 

1535. Dr. Matheson was qualified as an expert in the following areas: 

h. Emergency medicine, family medicine and sports and exercise medicine; 

i. Assessing the validity of medical conclusions published in research journals; and 

j. Assessing the quality of clinical care, clinical outcomes and patient satisfaction 

following medical services.1792  

1536. His report covers a number of topics relating to the medical effects of waiting and can be 

summarized as follows: 

a. Evidence published in peer-reviewed journals demonstrates “consistently and 

irrefutably” that waiting for medical or surgical treatment can lead to increased 

morbidity and mortality and reduce quality of life and functional outcomes 

following treatment or surgery; 

b. There is similar evidence that waiting for medical or surgical treatment causes 

worsening or progression of the patient’s disease while waiting, and increases the 

frequency of complications of the disease prior to treatment;  

                                                 
1792 Transcript Day 90 (18 April 2018) p. 4, lines 26-34 [DBT, Tab 58] and Transcript Day 91, p. 37, lines 21-22 
[DBT, Tab 59].  
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c. The medical evidence underpinning these conclusions is strong; 

d. Waiting for treatment can cause psychological harm including anxiety, depression, 

angst, uncertainty and disruption; 

e. Current methods of triaging are flawed; and 

f. Physicians providing medical care to patients are put in a conflict of interest when 

they are asked to triage their patients through the use of wait lists.  

1537. Dr. Matheson has an MD from the University of Calgary and an MPE and PhD from the 

University of British Columbia. While qualified as an expert in emergency medicine and family 

medicine, the entirety of his clinical experience in those areas comprises a three-year stint as a 

family doctor in Inuvik and Rocky Mountain House from 1997-1981 and a three-year stint as an 

emergency room physician at the Calgary General Hospital from 1981-1984.1793  

1538. In 1994, Dr. Matheson accepted a position at Stanford University where he developed a 

clinical program in sports and exercise medicine (something that has been the focus of his 

academic and clinical work since that time).1794 

1539. Dr. Matheson is not an orthopedic surgeon and has no clinical training in cardiology, 

gastroenterology, neurology or pediatrics. In cross-examination, he agreed that he has no 

expertise in epidemiology, the medical effects of waiting, the progression of disease, research 

methodology, or study design and evaluation (i.e. the areas covered by his report).1795  

1540. Dr. Matheson was asked to provide an expert report after Professor Kessler’s opinions 

with respect to the medical effects of waiting were struck. Immediately after being retained, he 

was provided with excerpts from Professor Kessler’s report including his conclusion that there is 

“overwhelming and irrefutable” evidence of harm to BC residents as a result of waiting for health 

services.1796 Dr. Matheson was also provided with expert reports prepared by Dr. Wing, Dr. 

Younger, Dr. Masri and Mr. Esmail as well as a list of 65-58 articles to review (some of which he 

read “more fully than others”).1797  

                                                 
1793 Exhibit 274A, Expert Report of G. Matheson, p. 5 [DBE, Tab 74] and Transcript Day 90, p. 25, line 10 – p. 
26, line 23 [DBT, Tab 58].  
1794 Exhibit 274A, Expert Report of G. Matheson, p. 5 [DBE, Tab 74]. 
1795 Transcript Day 90 (18 April 2018) , Evidence of G. Matheson, p. 46, l. 25 – p. 47, line 19 [DBT, Tab 58].  
1796 Dr. Matheson’s conclusion that the evidence “consistently and irrefutably” demonstrates that waiting can cause 
harm is remarkably similar to that conclusion.  
1797 Transcript Day 90 (18 April 2018), Evidence of G. Matheson, p. 59, lines 15-18 [DBT, Tab 58].  
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1541. Dr. Matheson responded that “we aren’t going to have much data on the effects of delays 

because medical research doesn’t do that” and suggested that “the best way to deal with a power 

struggle (objective vs subjective data) is through personal stories – the more the better so they 

cannot be discarded by the science types as simply anecdotal.”1798  

1542. However, he went on to state: “if you simply want an MD to make the submission of 

Dan’s report happen, I will help if I can.”1799  

1543. A few days later, he sent another email to plaintiffs’ counsel stating that he is “committed 

to helping the cause.”1800 In the circumstances, Dr. Matheson’s independence and impartiality are 

questionable, especially when combined with his lack of expertise beyond sports medicine, such 

that his opinion evidence ought to be given little to no weight, especially where he gave opinions 

falling outside the field of sports medicine. 

3.7.2.1.1 Morbidity and Mortality 

1544. With respect to the first issue addressed in his report, Dr. Matheson opines that the 

evidence “consistently and irrefutably” shows that waiting for medical or surgical treatment can 

increase morbidity and mortality.1801  

1545. Eleven of the twelve studies he cites in support of that conclusion were cited by Professor 

Kessler and the one remaining study was provided by plaintiffs’ counsel. 

1546. Moreover, a close examination of the studies cited in his report reveals that the evidence 

is far from consistent and irrefutable. Eight of these studies are observational and many of them 

explicitly state that their findings should be approached with caution.  

1547. For example, the first study cited in his report looks at outcomes following lumbar spine 

surgery measured as “persistent or intractable pain or loss of function.”1802 However, the authors 

of that study were unable to control for medication use in a study designed to measure persistent 

and intractable pain.1803  

                                                 
1798 Transcript Day 90 (18 April 2018), Evidence of G. Matheson, p. 55, lines 28-41 [DBT, Tab 58]. 
1799 Transcript Day 90 (18 April 2018), Evidence of G. Matheson. p. 55, line 42 – p. 56, line 7 [DBT, Tab 58].  
1800 Transcript Day 91 (19 April 2018), Evidence of G. Matheson p. 40, lines 20-24 [DBT, Tab 59].  
1801 Exhibit 274A, Expert Report of G. Matheson, p. 7 [DBE, Tab 74]. Notably, the language he uses to express his 
conclusion (“consistently and irrefutably”) is remarkably similar to the language used by Professor Kessler 
(“overwhelming and irrefutable”).  
1802 Exhibit 274A, Expert Report of G. Matheson, p. 7 [DBE, Tab 74].  
1803 Transcript Day 90, (18 April 2018) Evidence of G. Matheson, p. 78, lines 27-43 [DBT, Tab 58]. As the court 
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1548. Another example relates to Dr. Matheson’s opinion that “[p]atients waiting longer for 

radical cystectomy for bladder cancer have a lower survival rate.”1804 His opinion with respect to 

that matter is based on a study by Kulkarni which did find an association between wait times and 

survival rates. However, the authors of that report cite four previous studies which found no such 

link and specifically state that patients with the longest waits were older and had more 

comorbidities than those with shorter waits.1805 The implication is that non-cancer deaths may 

have contributed to the finding that there is an association between wait times and survival rates. 

1549. More importantly, Dr. Matheson acknowledged that he was aware of at least nine 

additional studies which did not support his conclusion including two randomized control trials 

and one systemic review.1806 None of these studies were cited in his report and no explanation 

was given for his decision not to include them (something that is particularly troubling where he 

opines that the empirical evidence is “consistent and irrefutable”). 

3.7.2.1.2 Disease Progression 

1550. With respect to the second issue, Dr. Matheson cites thirteen (13) studies in support of his 

view that waiting for treatment causes progression of the underlying disease.  

1551. All of these studies were cited in Professor Kessler’s report or contained in the list of 

studies provided to him by plaintiffs’ counsel.1807  

1552. With respect to the first study (reference 13 in his report), Dr. Matheson provided only the 

abstract and could not confirm what methodology was used, what limitations were identified by 

the authors or whether the study was ever published.1808  

1553. In cross-examination, Dr. Matheson agreed that all the study really shows is that a group 

of people with severe systematic aortic valve stenosis and a mean age of 81.5 years died while 

waiting for surgery, not that they died because they were waiting.1809  

1554. Likewise, the second study cited in that section (reference 14) looked at mortality for 
                                                                                                                                                              
correctly noted, the subjects of that study could have been using narcotics at the time their pain was measured 
1804 Exhibit 274A, Expert Report of G. Matheson, p. 8 [DBE, Tab 74]. 
1805 Transcript Day 90 (18 April 2018), Evidence of G. Matheson, p. 83, line 32 – p. 84, line 19 [DBT, Tab 58]. 
The implication is that non-cancer deaths may well have contributed to the finding that there is an association 
between wait times and survival rates.  
1806 Transcript Day 90, (18 April 2018), Evidence of G. Matheson, p. 90, ll. 14-28 [DBT, Tab 58].  
1807 Transcript Day 90, (18 April 2018), Evidence of G. Matheson, p. 91, lines 39-44 [DBT, Tab 58].  
1808 Transcript Day 90, (18 April 2018), Evidence of G. Matheson, p. 92, lines 13-44 [DBT, Tab 58].  
1809 Transcript Day 90, (18 April 2018), Evidence of G. Matheson, p. 92, line 45 – p. 93, line 29 [DBT, Tab 58].  
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patients requiring coronary bypass surgery but failed to adjust for severity of illness. Dr. 

Matheson agreed that all it really shows is that sicker patients are more likely to die while they 

wait, not that they will necessarily die from waiting.1810  

1555. At paragraphs 1712 and 1724-1732 of their written submission, the plaintiffs rely heavily 

on these studies for the proposition that waiting for cardiac surgery is associated with an 

increased risk of death. However, they cite only to Dr. Matheson’s report and do not include any 

reference to the evidence he gave in cross-examination.  

1556. Similarly, the plaintiffs refer to Dr. Matheson’s opinion with respect to wait times for 

bladder surgery and quote from the Kulkarni study (above) without making any mention of the 

four previous studies which are inconsistent with his view or the limitations expressed by the 

authors which suggest that non-cancer deaths may have contributed to the association between 

wait times and survival rates.1811  

1557. While it is not possible to engage in a line-by-line analysis of every statement made by 

the plaintiffs, these examples demonstrate that the Court must use extreme caution in making 

findings based on statements made by the plaintiffs in their written submission.  

1558. Yet another problem with Dr. Matheson’s evidence is that he referred only to studies that 

are supportive of his opinion. For example, he failed to cite a systematic review of 15 studies 

examining progression of osteoarthritis which concluded: “[p]atients with osteoarthritis do not 

experience deterioration in pain or self-reported functional status whilst waiting <180 days for 

total joint replacement. Changes over a longer waiting period are unclear.”1812  

1559. Earlier in his testimony, he agreed that systematic reviews are generally more reliable 

than observational studies.1813 It is troubling that he failed to bring this study to the attention of 

the court and explain why it was appropriate to disregard it. 

3.7.2.1.3 Strength of the Evidence 

1560. With respect to the third issue addressed in his report, Dr. Matheson states that the 

medical evidence underlying his opinion is strong and cites the consistency of the results and the 

                                                 
1810 Transcript Day 90, (18 April 2018), Evidence of G. Matheson, p. 94, lines 23-28 [DBT, Tab 58].  
1811 PFA, para. 814.  
1812 Exhibit 577A, Expert Report of G. Guyatt, p. 14 [DBE, Tab 193].  
1813 Transcript Day 90, (18 April 2018), Evidence of G. Matheson, p. 40, line 44 – p. 41, line 8 [DBT, Tab 58].  
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robustness of the study designs as the primary reasons for that opinion.  

1561. While the studies cited in his report are consistent, that is because he only cited studies 

which are supportive of his opinion. Moreover, the studies he did cite are predominantly 

observational studies which were unable to control for important confounders such as the use of 

narcotics in a study which measures pain or the fact that those with the longest waits were older 

and had more comorbidities than those with shorter waits.  

1562. When these factors are considered, it is readily apparent that the studies cited by Dr. 

Matheson are selective, inconsistent and provide only “low or very low quality evidence 

regarding the impact of waiting on long-term outcomes.”1814 

3.7.2.1.4 Psychological Harm 

1563. With respect to the fourth issue identified in his report, Dr. Matheson opined that waiting 

for care can cause psychological harm including anxiety, depression, angst and uncertainty.  

1564. In cross-examination, Dr. Matheson agreed that he is not a psychologist, and does not 

hold himself out to be an expert in that area.1815  

1565. He also agreed that he was not qualified to testify as an expert in psychology.1816  

1566. Dr. Matheson acknowledged that there is very little evidence with respect to 

psychological harm caused by waiting and stated that his opinion was based on anecdotal 

evidence as well as other “reports” dealing with psychological well-being.1817  

1567. Given his complete lack of expertise in the area and the lack of any research evidence to 

support his conclusion, it is respectfully submitted that his opinion with respect to psychological 

harm should be given no weight and that the submissions made by the plaintiffs at paras. 1848-

1856 should be disregarded insofar as they rely on his opinion. 

3.7.2.1.5 Triaging 

1568. With respect to the fifth issue, Dr. Matheson opines that current methods of triaging are 

flawed and there is “no collective, scientific evidence upon which to base strategies for assigning 

                                                 
1814 Exhibit 577A, Expert Report of G. Guyatt, p. 15 [DBE, Tab 193].  
1815 Transcript Day 90, (18 April 2018), Evidence of G. Matheson, p. 103, lines 31-38 [DBT, Tab 58].  
1816 Transcript Day 90, (18 April 2018), Evidence of G. Matheson, p. 103, lines 31-34 [DBT, Tab 58].  
1817 Transcript Day 90, (18 April 2018), Evidence of G. Matheson, p. 104, lines 1-3 and lines 18-23 [DBT, Tab 58].  
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priority to patients waiting for medical or surgical treatment.”1818  

1569. Dr. Matheson cites no empirical evidence which directly supports the conclusion that 

current methods of triaging are flawed. For example, he cites a study by Sobolev which found 

that there were similar death rates for coronary bypass patients who were classified as “urgent” 

and “semi-urgent.”1819 While he opines that the similar death rates in these categories show that 

attempts to triage patients by disease severity have failed, there is no research to support that 

contention and it is arguable that it is the effective prioritization of urgent patients that has 

brought the death rate for those patients in line with the semi-urgent patients.1820  

1570. For these reasons, it is respectfully submitted that his opinion with respect to current 

methods of triaging is of no utility and should not be accepted. 

3.7.2.1.6 Conflicts 

1571. With respect to the sixth and final issue addressed in his report, Dr. Matheson opines that 

physicians providing medical care to patients are put in a conflict of interest when they are asked 

to triage their patients through the use of wait lists. While Dr. Matheson cites nine studies in 

support of that conclusion, these studies relate primarily to the rationing of health care services in 

the U.S. for financial reasons and have very little to do with triaging based on medical need in 

Canada. For example, one of the studies he cites begins with the following statement:  

The privatization of our health care system and the increased prevalence of managed care 
practices are significant sources of growing public distrust of medicine.1821  

1572. Moreover, Dr. Matheson has not practiced in British Columbia since 1994 and has no 

first-hand knowledge about what is expected of physicians in this province.1822  

1573. Finally, Dr. Matheson agreed that clinical judgment will be impaired whenever physicians 

have a personal financial interest in the decision being made by his or her patient.1823  

1574. As set out above, physicians will often have a financial stake in the decision being made 

when they are permitted to engage in dual practice.  
                                                 
1818 Exhibit 274A, Expert Report of G. Matheson, p. 10 [DBE, Tab 74].  
1819 Exhibit 274A, Expert Report of G. Matheson, p. 10 [DBE, Tab 74]. 
1820 Transcript Day 91 (19 April 2018), Evidence of G. Matheson, p. 6, lines 10-21 [DBT, Tab 59].  
1821 Transcript Day 91 (19 April 2018), Evidence of G. Matheson p. 30, lines 1-14 [DBT, Tab 59]. 
1822 Transcript Day 91 (19 April 2018), Evidence of G. Matheson p. 11, lines 34-44 [DBT, Tab 59].  
1823 Transcript Day 91 (19 April 2018), Evidence of G. Matheson p. 34, lines 35-41 [DBT, Tab 59]. See also 
Transcript Day 91 (19 April 2018), Evidence of G. Matheson p. 35, lines 4-5 (“[i]n fact, it doesn’t even have to be a 
lot of money”) [DBT, Tab 59].  
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3.7.2.2 Keith Chambers 

1575. Dr. Chambers was certified as an expert in the following areas: 

a. Clinical practice in the area of family practice;  

b. Applied statistics, health sciences and epidemiology; 

c. Medical risk analysis including mortality, adverse events, and loss of quality of 

life; and 

d. Critical appraisal of medical research studies.1824  

1576. Dr. Chambers has a Bachelor of Science, an MD and a Master of Health Science from the 

University of British Columbia.1825 He practiced as a family physician until 1996, when he retired 

and took on an academic role at UBC (where he is currently an adjunct professor).1826  

1577. Dr. Chambers reviews the literature on the medical effects of waiting for a number of 

high-frequency and serious elective procedures including cardiac surgery, hip and knee 

replacement surgery and cataract surgery. He also reviews the literature on the effects of waiting 

for other procedures including back surgery, bladder cancer surgery and carotid endarterectomy.  

1578. Like Dr. Matheson, Dr. Chambers was retained by the plaintiffs after Professor Kessler’s 

opinions with respect to the medical effects of waiting were struck. Dr. Chambers was initially 

asked to review the studies identified by Professor Kessler and comment on whether he thought 

they were valid and whether he agreed with Professor Kessler’s opinion: 

Initially, I was asked to review the studies that Dr. Kessler had found and reviewed in his 
literature search and then comment on whether I thought they were valid studies and whether I 
agreed with his opinion.1827 

1579. Earlier in the trial, the court found that Dr. Chambers had simply adopted a number of 

Professor Kessler’s opinions and ordered him to re-write his report to remove those opinions:1828 

The significance of that history here is that Dr. Chambers in his report undertakes a review of 
the parts of Dr. Kessler’s report that were given no weight. Dr. Chambers goes further and 
adopts Dr. Kessler’s opinions. It is a fair reading of Dr. Chambers’ report that Dr. Kessler’s 

                                                 
1824 Transcript Day 91 (19 April 2018), Evidence of K. Chambers, p. 48, lines 36-43 and p. 49, lines 17-18 [DBT, 
Tab 59].  
1825 Exhibit 289A, Expert Report of K. Chambers, p. 5 [DBE, Tab 75].  
1826 Transcript Day 91 (19 April 2018), Evidence of K. Chambers p. 70, lines 36-38 [DBT, Tab 59].  
1827  Transcript Day 92 (20 April 2018), Evidence of K. Chambers, p. 10, lines 13-17 [DBT, Tab 60]. See also 
Transcript Day 92, Evidence of K. Chambers p. 12, lines 43-47 (Dr. Chambers understood that his report was to 
focus on the studies identified by Professor Kessler in his report) [DBT, Tab 60].  
1828 Matheson/Chambers Reports Decision, at paras. 24-25.  
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previous report constitutes a significant component of his report. This is a problem because 
Dr. Chambers is relying on something that has no weight in this trial. That this weakens his 
report is for the plaintiffs to worry about. However, as a matter of evidence, Dr. Kessler’s 
opinions on issues he is not qualified to opine on cannot be indirectly tendered through the 
report of Dr. Chambers. The opinions of the latter must stand on their own. 

I have the authority under sub-Rule 11-7(6) to set conditions for the admissibility of a late 
report. I conclude that, before the report of Dr. Chambers is admitted, it will be re-written to 
exclude the non-expert opinions of Dr. Kessler and to represent only the opinions of 
Dr. Chambers. This is not an opportunity for Dr. Chambers to provide opinions not already in 
his current report – that would be another late report. It is only for him to confirm that he has 
reached his expressed opinions by himself and independent of information that has no weight 
in this trial. 

1580. While Dr. Chambers re-worked his report to remove the offending references, the fact that 

his initial report adopted Professor Kessler’s opinions significantly undermines the weight to be 

given to his opinion, particularly where he appears to have done little if any independent research 

in order to confirm the validity of Professor Kessler’s opinions.1829  

1581. Moreover, he approached his task by citing literature that is supportive of his opinion and 

relying on the defendant’s experts to produce literature in support of their view.1830 

1582. His working file includes at least two studies which found that there were no irreparable 

or permanent health consequences associated with waiting for care. One of these studies (Derrett) 

found that “[n]either general quality of life nor condition-specific health appeared to worsen with 

the duration of wait.”1831 A second study (Rexius) found that “mortality after [coronary artery 

bypass grafting] is not influenced by prolonged waiting time.”1832 

1583. Neither of these studies are referenced in his report, and Dr. Chambers was highly evasive 

when asked why he chose not to include them.1833  

1584. Ultimately, he acknowledged that the literature is varied, with some studies suggesting 

                                                 
1829 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 21, ll. 22-29 [DBT, Tab 61]. Out of thirty 
studies referenced in his report, there were only four studies which were not cited by Professor Kessler or otherwise 
given to him by plaintiffs’ counsel. Moreover, the surgical procedures covered in his report are the same procedures 
chosen by Professor Kessler: Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 21, lines 1-4 [DBT, 
Tab 61]. 
1830 Transcript Day 91 (19 April 2018), Evidence of K. Chambers, p. 93, lines 16-42 (“[t]his case we’re involved in 
here is a totally different situation [from the publication of a study]. We have checks and balances. There is other 
experts here producing their own literature… And if – in the case where you have more than one expert then you rely 
on the other experts. If you’ve missed something major, they will surely bring it up and point it out”) [DBT, Tab 
59].  
1831 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 10, lines 23-30 [DBT, Tab 61].  
1832 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 15, lines 25 – p. 16, ll. 30 [DBT, Tab 61].  
1833 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 17, lines 24-46 [DBT, Tab 61].  
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there is no deterioration and some studies suggesting there is:  

Well, there’s two aspects to waiting. There is the burden and suffering while you’re waiting, 
which ethically you want to keep as short as possible. And then there’s the notion of are you 
deteriorating, and that literature is varied. Some says there’s not a great deterioration 
depending on the condition, and others say there is.1834 

1585. We turn now to Dr. Chambers’ opinion with respect to the three specific conditions 

identified in his report. 

3.7.2.2.1 Cardiac Bypass Surgery 

1586. Dr. Chambers relied on nine studies in support of his conclusion that longer waits for 

cardiac bypass surgery lead to an increased risk of mortality.1835  

1587. One of those studies (Yusuf) is a systematic review of randomized control trials and the 

other eight studies are observational studies.1836  

1588. The Yusuf study compared the benefits of providing cardiac bypass surgery as opposed to 

other treatments and did not directly investigate the effects of wait times on health or medical 

outcomes.1837 While the study found that there was a decreased risk of mortality for those who 

underwent surgery, it measured mortality rates at 5 and 10 years1838 and does not establish that 

current wait times for cardiac bypass surgery are associated with any increased risk or mortality. 

Moreover, the study looked at clinical trials that started 15-20 years before the date of publication 

(which was 1994) and “reflect the surgical and medical approaches prevalent at that time.”1839  

1589. Dr. Chambers’ response to that comment is indicative of his general approach to the 

evidence. While agreeing that the authors of the study felt their information was outdated, he 

testified that the study was not outdated and was “pretty current.” 1840  

1590. Indeed, Dr. Chambers relied on the very same study in another case where he testified as 

an expert witness. In that case, Justice Grauer preferred the testimony of another expert (Dr. 

Isserow) on the basis that Dr. Isserow had more expertise and was in a better position to comment 

                                                 
1834 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 10, lines 34-41 [DBT, Tab 61].  
1835 While there are ten references in this part of his report, the first reference is a link to the American Heart 
Association website.  
1836 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 22, lines 16-22 [DBT, Tab 61].  
1837 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 22, lines 16-22 [DBT, Tab 61].  
1838 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 23, lines 32-33 [DBT, Tab 61].  
1839 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 26, lines 3-24 [DBT, Tab 61].  
1840 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 26, lines 27-36 [DBT, Tab 61].  



358 

 

on the proper interpretation of that study.1841  

1591. Without any expertise in cardiology, Dr. Chambers is unable to say whether advances in 

surgical and non-surgical treatment for heart disease since the 1970s would affect the results of 

that study (or whether there is any more recent evidence on point). 

1592. With respect to the observational studies cited in his report, Dr. Chambers agreed that he 

only referred to studies cited by Professor Kessler and that he did not actively try to find any 

articles that would contradict Professor Kessler’s opinion:  

Q Dr. Chambers, my question was you did not actively try to find articles that would 
contradict the conclusions made by Professor Kessler; correct? 

A No, I did not.1842  

1593. Rather, his approach was to look at the footnotes in the articles cited by Professor Kessler 

to see if there was anything that would “add” to his opinion.1843  

1594. While Dr. Chambers claims to have conducted keyword searches for “waiting list” and 

“coronary artery bypass”, these searches would have turned up a number of studies which are not 

found in his file including a 2016 cohort study authored by Giuseppe Moscelli which found no 

association between wait times and in-hospital mortality.1844 

3.7.2.2.2 Hip and Knee Replacement 

1595. Dr. Chambers cited ten studies in support of his conclusion with respect to the impact of 

wait times on hip and knee replacement surgery. With one exception, every study cited in this 

part of his report was cited by Professor Kessler or otherwise provided to him by plaintiffs’ 

counsel.1845 Moreover, his expert file included summaries of four of the studies cited in his 

                                                 
1841 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 26, lines 37-40 [DBT, Tab 61].  
1842 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 37, lines 2-5 [DBT, Tab 61].  
1843 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 35, lines 1-7 and 21-25 [DBT, Tab 61].  
1844 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 35, lines 8-15 and p. 37, lines 6-12 [DBT, Tab 
61]. See also Transcript Day 93 (23 April 2018), Evidence of K. Chambers p. 37, line 33 – p. 38, line 9 and p. 38, 
line 41 – p. 39, line 1 [DBT, Tab 61]. For expert evidence with respect to the Moscelli study see Exhibit 577A, 
Expert Report of G. Guyatt, p. 13 [DBE, Tab 193]. Dr. Guyatt opines that this study used sophisticated statistical 
methods to adjust for differences in prognosis and found that patients waiting longer for coronary artery bypass 
surgery died no more frequently than patients with shorter wait times. 
1845 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 39, lines 42-46 [DBT, Tab 61]. The one 
exception is an article with respect to the increase in demand for joint replacement over the next decade which has 
very little to do with the medical effects of waiting: Transcript Day 93 (23 April 2018), Evidence of K. Chambers p. 
41, lines 13-25 [DBT, Tab 61].  
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report, suggesting that he did not review these study in full.1846  

1596. In one of these studies (Mahon), the authors stated that they “did not confirm [their] 

hypothesis that a longer wait is associated with poorer postoperative results” and could not be 

sure that the increase in HRQOL and mobility seen in the shorter wait group could be explained 

by the fact that the surgery was done sooner.1847  

1597. Dr. Chambers agreed in cross-examination that he did not address those comments in his 

report. He also agreed that there are at least two randomized control trials, one systemic review 

and one cohort study which are not cited in his report and contradict his opinion.1848 

1598. With respect to the randomized control trials, Dr. Chambers made the strident claim that 

one of these studies was a “duplicate” of a study published in another journal and suggested that 

it was improper for the authors to have done that:  

Q Dr. Chambers, are you aware of the Tuominen – 
A  So I am aware of those two studies because they're an absolute copy of the other -- 

they were doubly published, which is, actually, in academic centres a no-no.1849 

1599. Upon closer examination, it came out that the second study was an extension of the first 

study insofar as it considered the use and cost of medication and used some but not all of the 

same patients.1850 When confronted with that evidence, Dr. Chambers was highly evasive and 

refused to admit that they were not absolute copies of one another.1851  

3.7.2.2.3 Cataract Surgery 

1600. Dr. Chambers cites three studies in support of his conclusion with respect to the impact of 

wait times on cataract surgeries. A summary of the first report was included in his file and there 

was nothing in his file with respect to the other two.1852  

1601. All three studies were cited in the reports provided by plaintiffs’ counsel and Dr. 

Chambers did not consider at least three other studies with respect to wait times for cataract 

                                                 
1846 Transcript Day 93 (23 April 2018), Evidence of K. Chambers p. 41, lines 35-39, p. 46, lines 31-35, p. 47, lines 
38-44, p. 48, lines 7-9 [DBT, Tab 61]. Dr. Chambers stated that he did review these studies but was unable to 
provide an explanation for the fact that his file included only a summary.  
1847 Transcript Day 93 (23 April 2018), Evidence of K. Chambers , p. 42, lines 22-47 [DBT, Tab 61].  
1848 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 52, lines 10-24 [DBT, Tab 61]. 
1849 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 49, lines 32-36 [DBT, Tab 61].  
1850 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 53, line 12 – p. 55, line 10 [DBT, Tab 61].  
1851 Transcript Day 93 (23 April 2018), Evidence of K. Chambers , p. 53, line 12 – p. 55, line 10 [DBT, Tab 61].  
1852 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 55, line 24 – p. 56, line 9 [DBT, Tab 61].  
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surgery in preparing his report.1853 

3.7.2.2.4 Other Interventions 

1602. Finally, Dr. Chambers refers to five additional studies which suggest that wait times are 

associated with negative health outcomes. All five studies were referenced in the expert reports 

provided to him by plaintiffs’ counsel and many of them were not included in his working 

file.1854  

1603. Dr. Chambers agreed that he did not conduct a thorough review of the literature in 

preparing his report. He also agreed that his report does not include a “quality appraisal” of the 

evidence with respect to the medical effects of waiting.1855 While he claims to have conducted 

such an appraisal in preparing his report, there is no way to determine what methodology he used 

and he admitted that he did not read many of the studies which contradict his opinion.1856  

1604. In fact, the evidence suggests that he conducted only a cursory review of the studies that 

support his opinion.  

1605. For these reasons, it is respectfully submitted that he has utterly failed to comply with his 

obligations as an expert witness and his opinion should be given no weight. 

3.7.2.3 Bassam Masri 

1606. Dr. Masri is an orthopedic surgeon and a Professor in the Faculty of Medicine at the 

University of British Columbia. He was certified as an expert in the following areas: 

a. Orthopedic surgery, particularly in the area of hip and knee arthroplasty, including 

the assessment and treatment of patients with arthritis in the hip or knee joints; 

b. Clinical research in the areas of hip and knee reconstruction, including clinical 

outcomes of surgery, the performance of hip and knee replacement surgeries, 

evaluation of implants and surgical processes, and effects of waiting for surgery 

on surgical outcomes after joint replacement; and  

                                                 
1853 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 56, line 10 – p. 57, line 23 [DBT, Tab 61].  
1854 Transcript Day 93 (23 April 2018, Evidence of K. Chambers, p. 57, line 40 to p. 63, line 10 [DBT, Tab 61].  
1855 Transcript Day 93 (23 April 2018), Evidence of K. Chambers, p. 68, lines 9-11 [DBT, Tab 61]. While he 
claims to have conducted such an appraisal, there is no way to know why he decided to exclude some studies and 
include others.  
1856 Transcript Day 93 (23 April 2018), Evidence of K. Chambers p. 71, lines 27-40 [DBT, Tab 61].  
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c. Management, allocation and utilization of surgical resources in the public health

care system in British Columbia in the areas of orthopaedic surgery in which he

has expertise.1857

1607. Dr. Masri swore an affidavit which attaches the following documents: 

a. An article he published in the Journal of Clinical Orthopaedics and Related

Research (the “JCO Study”); and

b. Three reports published on the website of the Canadian Institute of Health

Research (the “CIHR Reports”).1858

1608. Earlier in this trial, the court ruled that Dr. Masri’s evidence is limited to the opinions set 

out in the body of the affidavit and the attachments are to be considered background material:1859 

I conclude that Dr. Masri’s opinions are contained in the body of his affidavit. Subject to the 
discussion below, the four exhibits are background and they are supportive materials only 
inasmuch as they conform to his opinions within his certified expertise and set out in the body 
of his affidavit. 

1609. The court also noted that there are issues with the authorship of the CIHR reports which 

may affect the weight to be given to his opinion: 

A related matter is that there are parts of the CIHR reports that were written by a researcher 
identified in the reports but not listed as an author. Some of these are literally a cut and paste 
from previous work of this researcher and his company. This is not plagiarism because it is the 
use by an author of his own previous work. As well, Dr. Masri testified that the researcher was 
retained because of his previous work. Any problems with this arrangement as an issue related 
to Dr. Masri’s expert opinion are a matter of weight that can be developed in cross-
examination and in argument. And, this issue of authorship, by itself, is not one that supports 
the exclusion of Dr. Masri’s report. Likewise, any issues related to the extent to which 
Dr. Masri was involved in the design of the studies go to weight and are subject to cross-
examination.1860 

1610. With respect to the JCO Study, Dr. Masri states that the study assessed 201 patients with 

osteoarthritis who were on the waiting list for total hip arthroplasties.1861 The study found that 43 

percent of those in the shorter waiting group achieved better than expected clinical outcomes 

whereas 31 percent of those in the longer waiting group achieved better than expected surgical 

1857 Masri Expert Report Decision, at para. 27.  
1858 Exhibit 263, Affidavit #1 of B. Masri Sworn December 22, 2016 (“Masri Affidavit”) [DBE, Tab 71].  
1859 Masri Expert Report Decision, at para. 33.  
1860 Masri Expert Report Decision, at para. 34.  
1861 Exhibit 263, Masri Affidavit, para. 14 [DBE, Tab 71]. While Dr. Masri states that the study assessed 201 
patients with osteoarthritis, the study was based on a survey which was only returned by 147 people: Exhibit 263, 
Masri Affidavit, Exhibit B, p. 126 (80) and p. 128 (82) [DBE, Tab 71].  
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outcomes.1862 Importantly, the study does not speak to whether those who waited more than six 

months had lower than expected surgical outcomes, and one of the limitations identified by the 

authors was that the response rate was rather low.1863  

1611. In cross-examination, Dr. Masri agreed that numerous observational studies have been 

conducted on the effect of wait times on health outcomes for joint replacement surgery and that 

the results have not been consistent.1864 He also agreed that there are two randomized control 

trials and one systemic review that have found no statistically significant connection between 

wait times and clinical outcomes for hip replacement surgery.1865 While there may be flaws in the 

design of those studies, they demonstrate that the empirical evidence with respect to the medical 

effects of waiting is inconclusive.  

1612. Indeed, the plaintiffs conceded that these studies are not “worthless or of no value” 1866 

and there are numerous observational studies which find no association between wait times and 

surgical outcomes for joint replacement surgery (see above).  

1613. With respect to the CIHR Reports, Dr. Masri makes a number of important comments 

with respect to the operation of waitlists in British Columbia.  

1614. First, he testified that not everyone wants their surgery as soon as possible. Many people 

have work and family commitments that prevent them from taking the first available surgical date 

and some patients are willing to wait for a particular surgeon even if it means their wait time is 

longer. In these circumstances, their recorded wait time will be longer than it otherwise would 

have been if they took the first available date with the first available surgeon.  

1615. Likewise, some surgeons will put their patient on the waitlist to save a spot for them until 

they are ready for surgery (thus increasing their total wait time even though they were not ready 

for surgery when they first went on the list). Mr. Pearson’s case provides a good example of that 

practice: he appears to have been placed on Dr. Amson’s waitlist for bariatric surgery despite not 

                                                 
1862 The shorter waiting group was defined as patients who waited less than 6 months for surgery and the longer 
waiting group was defined as patients who waited more than 6 months for surgery.  
1863 Exhibit 263, Masri Affidavit, Exhibit B, p. 128 (82) [DBE, Tab 71].  
1864 Transcript Day 87 (13 April 2018), Evidence of B. Masri, p. 76, lines 17-24 and p. 77, lines 3-6 [DBT, Tab 
56].  
1865 Transcript Day 87 (13 April 2018), Evidence of B. Masri, p. 78, l. 14 – p. 87, l. 47 [DBT, Tab 56].  
1866 PFA, para. 1989 (“[t]he point of all this is not that the studies are worthless or of no value”).  
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in fact being ready for that surgery.1867 These factors indicate that wait times are not always 

measured in the same way, and that reported wait times can be flawed.  

1616. Dr. Masri also confirmed that patients will not suffer adverse clinical outcomes merely 

because they have waited past the benchmark for a particular procedure.1868 Some patients may 

wait longer than the benchmark and not suffer any harm whereas others may suffer harm even 

though they get their surgery within the benchmark.1869  

1617. The implication is that the plaintiffs cannot prove harm merely by showing that people 

have waited beyond the benchmark for a particular procedure. While the plaintiffs suggest that 

maximum acceptable wait times are conceptually different from benchmarks because they are 

based on clinical evidence, they have significantly overstated the evidence on that point.  

1618. Dr. Masri stated that maximum acceptable wait times were achieved by looking at what 

“kind of makes sense” and there is no “hard and fast rule” beyond which disaster will happen. To 

the contrary, they are intended to help with the balancing process inherent in any health care 

system and give health care providers “something to work towards.”  

1619. Indeed, the plaintiffs quote Dr. Masri as saying that “the longer [patients] wait, the higher 

the probability that they’re not going to achieve an above-expected outcome”1870 but fail to 

include what he says in the very next line: 

But I can’t tell you just because you waited nine months now your outcome’s going to be 
terrible; let’s cancel the surgery; there’s no point in doing it anymore. …  

Whether you wait six months less one week or six months plus one week, like, that six month 
target isn’t the magic number that’s going to tip you over the edge.1871 

1620. Finally, Dr. Masri confirmed much of what Professor Hsiao, Professor Hurley, Dr. Bohm 

and Dr. McMurtry said about the utilization of health care services in the private sector, including 

the fact that there is a distinction between demand for treatment (which refers to the treatment 

requested by patients) and need for treatment (which refers to the level of health services which 

reasonably objective medical opinion deems necessary to meet particular health targets).1872 

                                                 
1867 See discussion in paras. 204-205, above. 
1868 Transcript Day 87 (13 April 2018), Evidence of B. Masri, p.101, line 15 – p. 102, line 12 [DBT, Tab 56].  
1869 Transcript Day 87 (13 April 2018), Evidence of B. Masri, p.101, line 15 – p. 102, line 12 [DBT, Tab 56].  
1870 PFA, para. 462.  
1871 Transcript Day 87 (13 April 2018), Evidence of B. Masri, p. 101, lines 35-45 [DBT, Tab 56].  
1872 Transcript Day 87 (13 April 2018), Evidence of B. Masri, p. 113, line 22 – p. 114, line 25 [DBT, Tab 56]. For 
example, he testified that the empirical evidence suggests that physiotherapy is just as effective as surgery for certain 
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3.7.2.4 Kevin Wing 

1621. Dr. Wing is an orthopedic surgeon specializing in foot and ankle care. He was qualified as 

an expert in the following areas: 

a. Orthopedic surgery with subspecialty experience in foot and ankle surgery. 

b. The nature, symptoms and cause of orthopedic conditions including the effect of 

these medical conditions on patients' physical health, including pain, discomfort, 

mobility, physical activity and overall physical well-being, both in individual 

patients and larger groups of patients; 

c. The assessment, diagnosis and treatment of patients with orthopedic and 

musculoskeletal conditions and the impact that these problems have on a patient's 

body throughout their lifetime; 

d. Assessing and quantifying the level of physical disability as a result of orthopedic 

and/or musculoskeletal problems; 

e. Patient access to foot and ankle care in British Columbia, including how foot and 

ankle care is provided to patients and delivered by physicians and other 

practitioners, including referral and triage, in British Columbia; and 

f. Clinical research regarding both individual and groups of patients' health states, 

including level of pain and disability and depression/anxiety, while waiting for 

foot and ankle treatment, including the changes in these health states.1873 

1622. Dr. Wing was asked to provide a description of two studies he conducted with respect to 

the impact of wait times on those waiting for foot and ankle surgery.1874 He was also asked 

whether the conclusions of these studies accord with his personal observations and experiences as 

a foot and ankle surgeon.1875  

1623. The first of these studies (the “EMR” study) was an attempt to better understand wait 

times for orthopedic surgery by uploading wait time data from electronic medical records 

maintained by orthopedic surgeons. Dr. Wing states that he was able to inform the SSC (who 

provided funding for the study) that some of the patients involved in the study suffered 

                                                                                                                                                              
degenerative knee conditions.  
1873 Transcript Day 115 (14 September 2018), Evidence of K. Wing, p. 2, line 45 – p. 3, line 38 [DBT, Tab 72].  
1874 Exhibit 343, Expert Report of K. Wing, p. 110 [DBE, Tab 93].  
1875 Exhibit 343, Expert Report of K. Wing, p. 110 [DBE, Tab 93].  
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“irreparable physical, mental and financial harm as a result of excessive wait times.”1876  

1624. While highly evasive in cross-examination, he ultimately agreed that those views were 

based on his clinical experience and not on any data collected in the study.1877 

1625. The second study (the “STATE” study) is a longitudinal study which measures changes in 

health states while individuals wait for surgery. At the time he prepared his report, the study had 

not been completed, and his opinion is based on a “preliminary analysis” of the data (without any 

peer review).1878  

1626. Moreover, there are a number of limitations associated with the study which are not set 

out in his report. One such limitation is the fact that the study is based on a health questionnaire 

that had a response rate of 44 percent. In cross-examination, Dr. Wing acknowledged that he was 

unable to control for the fact that patients who are experiencing more pain and anxiety are more 

likely to respond to the questionnaire which is one of the limitations of the study.1879  

1627. Another limitation is the fact that the study is based on a general health questionnaire 

which is not specifically focussed on foot and ankle issues.1880 In cross-examination, Dr. Wing 

agreed that patients may rate themselves high on the pain scale for reasons that have nothing to 

do with those issues: 

I’m willing to concede that it’s a reasonable observation that that’s a general health 
instrument and that the limitations you’ve described are well-recognized in the literature.1881  

1628. Finally, it is important to note that the STATE study looks at changes in health states as 

people wait for surgery and does not investigate the effects of wait times on post-surgical 

outcomes.1882 As a result, the study says nothing about the permanent or long-term effects of 

waiting for foot and ankle surgery. 

3.7.2.5 Derryck Smith 

1629. Dr. Smith gave lay evidence with respect to waitlists for psychiatry. He was also qualified 

                                                 
1876 Exhibit 343, Expert Report of K. Wing, p. 6 [DBE, Tab 93].  
1877 Transcript Day 115 (14 September 2018), Evidence of K. Wing, p. 48, lines 31-36 [DBT, Tab 72]. See also 
Transcript Day 115 (14 September 2018), Evidence of K. Wing p. 48, line 37 – p. 49, line 46 [DBT, Tab 72].  
1878 Exhibit 343, Expert Report of K. Wing, p. 7 [DBE, Tab 93]. 
1879 Transcript Day 115 (14 September 2018), Evidence of K. Wing, p. 50, lines 10-42 [DBT, Tab 72].  
1880 Transcript Day 115 (14 September 2018), Evidence of K. Wing, p. 52, lines 12-28 [DBT, Tab 72].  
1881 Transcript Day 115 (14 September 2018), Evidence of K. Wing, p. 52, line 41-p. 53, line 3 and p. 56, lines 6-31 
[DBT, Tab 72].  
1882 Exhibit 343, Expert Report of K. Wing, pp. 6-7 [DBE, Tab 93].  
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as an expert in the following areas: 

a. Clinical psychology; 

b. The effects of illness or injuries on an individuals psychological or psychiatric 

health; and 

c. The effect of waiting for a diagnosis or treatment for illness or injuries on an 

individual’s psychological or psychiatric health.1883  

1630. While the plaintiffs rely heavily on his evidence for the proposition that untreated or 

delayed treatment of psychological illness can lead to depression, addiction, violence against 

others or self-harm, these are not areas covered by his expert report.1884 If the plaintiffs wanted to 

adduce expert evidence with respect to these matters, they ought to have served an expert report 

in accordance with the rules.  

1631. Moreover, it is important to note that these are “sequelae” of mental illness generally and 

there was no evidence (lay or expert) which addressed the extent to which these sequelae are 

exacerbated by delayed treatment.1885  

1632. It is also noteworthy that patients with psychological illness can seek treatment from their 

family doctor (unlike surgery, where patients must wait for the surgeon), and that psychiatrists 

are able to see urgent cases on a priority basis.1886  

1633. Dr. Smith’s expert evidence consists of two substantive points which can be summarized 

as follows:  

a. Individuals who are experiencing chronic stress can develop various psychological 

or psychiatric conditions as well as other medical conditions; and 

b. Physical illness and injuries can lead to the development of psychological or 

psychiatric conditions, especially when individuals must wait a long time for 

diagnosis and treatment.1887  

1634. Neither of these statements is supported by any empirical evidence, and there is nothing 

in his report suggesting that waiting for surgery will result in any permanent psychological or 
                                                 
1883 Transcript Day 121 (4 October 2018), Evidence of D. Smith, p. 19, line 39 – p. 20, line 16 [DBT, Tab 77].  
1884 PFA, paras. 1871-1873.  
1885 Transcript Day 121 (4 October 2018), Evidence of D. Smith, p. 51, lines 20-25 [DBT, Tab 77].  
1886 Transcript Day 121 (4 October 2018), Evidence of D. Smith, p. 50, lines 23-31 (patients can seek treatment 
from their family doctor) and p. 28, lines 19-32 (urgent patients can be seen on a priority basis) [DBT, Tab 77].  
1887 Transcript Day 121 (4 October 2018), Evidence of D. Smith, p. 52, lines 34-46 [DBT, Tab 77].  
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psychiatric harm (or any condition that cannot be treated).1888 

3.7.2.6 Alastair Younger 

1635. Dr. Younger is an orthopedic surgeon who provided expert evidence on the effects of foot 

and ankle conditions on the mental and physical health of his patients.  

1636. While he opines that early surgical interventions can increase the likelihood of a 

successful outcome, it is unclear whether he is talking about surgical outcomes.1889  

1637. Moreover, Dr. Younger cites no empirical evidence in support of that statement, making it 

impossible to assess the basis on which he came to that conclusion. 

1638. Finally and most importantly, Dr. Younger’s ability to fulfill his duty to assist the court 

by giving independent expert opinion evidence and not be an advocate for the plaintiffs is highly 

questionable given that he is a shareholder of both of the Corporate Plaintiffs and received over 

$1.4 million from the Corporate Plaintiffs immediately prior to and during the course of this 

trial.1890  

3.7.2.7 Gordon Guyatt 

1639. Professor Guyatt was qualified as an expert in health research methods including clinical 

epidemiology and has considerable expertise in randomized trials, observational studies, 

systematic reviews, clinical practice guidelines and medical decision making.1891  

1640. Professor Guyatt is a Distinguished Professor in the Department of Health Research 

Methods at McMaster University. He is also a medical doctor and has been practicing as a 

specialist in internal medicine since 1982.1892 

1641. A first-rate scientist, he was a leader in the development of evidence-based medicine and 

is one of the twenty most-cited scientists in history. He is also a member of the Order of Canada 

and has been inducted into the Canadian Medical Hall of Fame.1893  

1642. Professor Guyatt has been instrumental in developing a system for grading the quality and 

                                                 
1888 Transcript Day 121 (4 October 2018), Evidence of D. Smith, p. 52, lines 34-47 [DBT, Tab 77].  
1889 Exhibit 312A, Expert Report of A. Younger, pp. 7-8 [DBE, Tab 88].  
1890 Supreme Court Civil Rules, Rule 11-2(1); Appendix H. 
1891 Transcript Day 177 (17 July 2019), Evidence of G. Guyatt, p. 17, lines 22-40 [DBT, Tab 113].  
1892 Transcript Day 177 (17 July 2019), Evidence of G. Guyatt, p. 10, line 26 – p. 11, line 9 [DBT, Tab 113]. 
1893 Exhibit 578, Expert Report of G. Guyatt, pp. 1-2 [DBE, Tab 194].  
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trustworthiness of the evidence that forms the basis of treatment recommendations provided to 

physicians. His system has been adopted by more than 110 international organizations including 

the World Health Organization and the American College of Physicians.1894  

1643. Professor Guyatt has also published a series of articles aimed at helping physicians use 

the medical literature in their clinical practice. The articles have become the basis of the 

curriculum for evidence-based medicine in medical schools throughout the world.1895  

1644. Professor Guyatt responds to Dr. Matheson’s evidence with respect to the medical effects 

of waiting and says there are three “serious” problems with his approach: 

a. Dr. Matheson relies on observational studies which provide at best low quality 

evidence with respect to the medical effects of waiting; 

b. Dr. Matheson cites the literature selectively, including only studies which support 

his opinion; and 

c. Dr. Matheson ignores higher-quality evidence with respect to the medical effects 

of waiting for joint replacement.  

1645. Each of these issues is addressed below.  

3.7.2.7.1 Dr. Matheson Relies on Observational Studies Which Provide Low-Quality 
Evidence 

1646. With respect to the first issue, it is well-established that observational studies provide low 

quality evidence with respect to the effect being observed. 

1647. One of the main problems with observational studies is confounding, which occurs when 

patient characteristics associated with the outcome of interest are distributed differently in the 

two groups being compared (thus biasing the study results). While researchers can deal with that 

issue by adjusting for known characteristics such as age and gender, there will often be unknown 

or unmeasured characteristics that bias study results (known as “residual confounding”).1896  

1648. Moreover, there are other factors that can bias study results including loss to follow-up, 

which occurs where researchers lose track of some patients and are unable to find out the 

                                                 
1894 Transcript Day 177 (17 July 2019), Evidence of G. Guyatt, p. 12, line 31 – p. 13, line 37 [DBT, Tab 113].  
1895 Transcript Day 177 (17 July 2019), Evidence of G. Guyatt, p. 15, line 13 – p. 16, line 27 [DBT, Tab 113]. 
1896 Exhibit 577A, Expert Report of G. Guyatt, pp. 11-12 [DBE, Tab 193].  
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outcome of interest (in this case, how they did after surgery).1897  

1649. Dr. Guyatt opines that two of the studies cited by Dr. Matheson fail to adequately adjust 

for confounders and four of them are plagued by excessive loss to follow-up.1898  

1650. And, of course, there is the potential for residual confounding in all of these studies. 1899  

1651. While Professor Guyatt was mistaken about the factors taken into account in one of these 

studies, the plaintiffs devote a substantial portion of their argument to Dr. Guyatt’s opinion 

without mentioning the other problems associated with these studies.1900 

1652. Finally, Professor Guyatt stated that where there is inconsistency across observational 

studies, the quality of the evidence will be lower than it would be if the results are consistent 

across multiple studies.1901 In this case, the results of the observational studies are highly 

inconsistent, which provides another reason to doubt the quality of the evidence relied upon by 

Dr. Matheson.  

3.7.2.7.2 Dr. Matheson Engages in Selective Citation of the Medical Literature 

1653. With respect to the second issue, the plaintiffs effectively concede that Dr. Matheson is 

guilty of selective citation but argue that Professor Guyatt is guilty of the same sin.1902  

1654. The difference, however, is that Dr. Matheson was asked to prepare an originating report 

whereas Professor Guyatt was asked to prepare a responding report. 

1655. His point was that Dr. Matheson’s report was not reliable because he failed to consider 

studies that contradict his opinion.  

1656. At paragraph 1927, the plaintiffs allege that Professor Guyatt “refashioned” his 

instructions as a request to identify weaknesses in the expert report of Dr. Matheson. However, 

that is precisely what is contemplated when preparing a responding report. Moreover, he does 

provide an opinion with respect to the medical effects of waiting which is based on the studies 

brought forward by Professor Matheson as well as the studies cited in his report. He states:  

                                                 
1897 Exhibit 577A, Expert Report of G. Guyatt, pp. 11-12 [DBE, Tab 193].  
1898 Exhibit 577A, Expert Report of G. Guyatt, pp. 11-12 [DBE, Tab 193].  
1899 Exhibit 577A, Expert Report of G. Guyatt, pp. 11-12 [DBE, Tab 193].  
1900 Indeed, the statement made at paragraph 1953 of the Plaintiffs’ Final Argument is demonstrably false: there were 
in fact many other criticisms of these studies which have not been addressed.  
1901 Exhibit 577A, Expert Report of G. Guyatt, p. 12 [DBE, Tab 193].  
1902 PFA, paras. 1923 (“Dr. Guyatt was, however, even more selective in his choice of studies”).  
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In summary, there are situations in which undue waiting surely leads to suffering while 
waiting, and to adverse long-term outcomes. There are many others in which this is not the 
case and, with respect to adverse long-term outcomes, this likely includes elective joint 
replacement.1903  

1657. The plaintiffs then engage in an unfair and unfounded attack on Dr. Guyatt where they 

allege that he was “evasive and disingenuous” when asked about his personal views on private 

health care.1904 However, a close review of the transcript reveals that he was extraordinarily 

candid and forthright. For example, he acknowledged that he was involved with various groups 

which were opposed to private health care,1905 that he was opposed to increased private pay 

surgeries,1906 that he would like to see health care delivered on the basis of need rather than 

ability to pay,1907 and that he opposed Dr. Day’s candidacy for president of the Canadian Medical 

Association.1908  

1658. At the same time, he clearly stated that he understood his responsibility to adhere to the 

oath he made to the court and his responsibilities as an expert: 

Your Lordship, it seems that this line of questioning is suggesting that my policy activities 
somehow, if I understand it correctly, compromise my ability to adhere to the oath I have 
made and my responsibilities to act as an expert in the area of my expertise and to help the 
court and to put aside and not allow my previous advocacy activities or the opinions that the 
counsel is asking me to – asking me about, and I have made that commitment, and I am aware 
that I must faithfully adhere to that commitment.1909  

1659. Professor Guyatt was also very measured in his approach, stating, for example, that it is 

“inappropriate and inaccurate” to characterize those who run private clinics as being greedy.1910  

3.7.2.7.3 Dr. Matheson Ignores Higher-Quality Evidence 

1660. With respect to the third issue, Professor Guyatt argues that Dr. Matheson has ignored the 

highest-quality evidence regarding the impact of wait times including two randomized control 

trials on long-term outcomes for hip replacement and knee replacement.1911  

1903 Exhibit 577A, Expert Report of G. Guyatt, p. 15 [DBE, Tab 193].  
1904 PFA, paras. 1923-1943.  
1905 Transcript Day 177 (17 July 2019), Evidence of G. Guyatt, p. 32, lines 32-44 [DBT, Tab 113]. 
1906 Transcript Day 177 (17 July 2019), Evidence of G. Guyatt, p. 34, lines 32-44 [DBT, Tab 113].  
1907 Transcript Day 177 (17 July 2019), Evidence of G. Guyatt p. 52, lines 18-31 [DBT, Tab 113].  
1908 Transcript Day 178 (18 July 2019), Evidence of G. Guyatt, p. 2, lines 3-12 [DBT, Tab 114].  
1909 Transcript Day 177 (17 July 2019), Evidence of G. Guyatt, p. 39, line 33 – p. 40, line 40, line 4 [DBT, Tab 
113].  
1910 Transcript Day 177 (17 July 2019), Evidence of G. Guyatt, p. 41, ll. 24-34 and p. 46, ll. 13-18 [DBT, Tab 113].  
1911 Exhibit 577A, Expert Report of G. Guyatt, p. 13 [DBE, Tab 193].  
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1661. Both studies found that waiting for hip and knee-replacement surgery had no effect on 

health-related quality of life and functional outcomes.  

1662. While the plaintiffs argue that there were flaws with the design of the study (see below), 

the point is that Dr. Matheson failed to consider high-quality evidence relevant to his opinion.  

1663. Indeed, these studies are qualitatively different from the observational studies cited in his 

report and even if there is reason to discount them (which is not admitted), he ought to have 

brought them to the attention of the court and explained why they do not affect his opinion.  

1664. At paragraphs 1954-1984, the plaintiffs provide what is effectively their own (lay) 

interpretation of these studies. Not only is their interpretation based on evidence not before the 

court,1912 it also mischaracterizes the evidence given by Professor Guyatt in a fundamental way.  

1665. The plaintiffs’ theory is that these are not true randomized control studies because there 

was substantial crossover between the short wait time group and the non-fixed wait time group. 

1666. In cross-examination, Professor Guyatt acknowledged that there was crossover between 

the two groups but testified that the studies nevertheless provide high-quality evidence with 

respect to long-term outcomes for hip and knee replacement surgery because they reflect what 

would happen in the real world, where some patients postpone elective surgery for work or 

personal reasons and other patients need to be reprioritized and moved up in the queue.1913  

1667. In other words, the mere fact that someone has waited more than six months for a hip or 

knee replacement does not mean that they have (or will) suffer any permanent harm.  

1668. His opinion is consistent with the evidence of Dr. Bohm and Dr. Cyril Frank to the effect 

that the progression of the underlying disease is highly variable with some patients progressing 

quickly and others progressing very slowly (and almost not at all) and underscores the point that 

the plaintiffs cannot prove harm by showing that some patients have waited more than 6 months.  

1669. While the plaintiffs allege that Professor Guyatt “repeatedly restated the obvious point … 

that for ethical and other reasons, it was not always possible to maintain the integrity of two 

randomized groups,”1914 that is simply not the case. His interpretation of these studies had 

                                                 
1912 On three occasions, the plaintiffs cite to articles attached to Dr. Matheson’s report which are not in evidence and 
were never put to Professor Guyatt: see Plaintiffs’ Final Argument, paragraphs 1960, 1983 and 1990.  
1913 See generally Transcript Day 178 (18 July 2019), Evidence of G. Guyatt, p. 52, line 1 – p. 61, line 3 [DBT, Tab 
114].  
1914 PFA, paras. 1969 - 1971.  
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nothing to do with “ethical considerations” and he repeatedly stated why, in his view, the study 

had value to the court even though there was crossover between the two groups. He may not have 

given the plaintiffs the answer they wanted, but that does not mean he was being evasive.  

1670. Finally, it is important to note that Dr. Matheson ignored other high-quality evidence 

including a systematic review of the literature conducted by Professor Hoogeboom.1915  

3.7.2.8 Eric Bohm and Cyril Frank 

1671. Dr. Bohm and Dr. Cyril Frank also gave evidence with respect to the issue of waitlists and 

the medical effects of waiting.  

1672. Dr. Frank gave evidence that waitlists have a high error rate, which may result in wait 

times for elective surgery being overstated. In support of that view, he referred to a study 

conducted by the Alberta Bone and Joint Health Institute which reviewed the lists of 20 

orthopedic surgeons in Alberta and found that 11 percent of patients on the waitlist could not be 

contacted by phone or mail and another 14 percent were not actually waiting for surgery. In other 

words, a full 25 percent of people on the waitlist were not actually waiting for surgery.1916 

1673. Dr. Frank opined that it is not possible to predict disease progression with any certainty 

and thus there are no scientifically defined, standard definitions of “appropriate wait times” or 

“maximum acceptable wait times.”1917  

1674. He went on to say that he would be “hard pressed” to define a list of progressive 

conditions for which surgery must be accelerated because of predictable deterioration.1918  

1675. Dr. Bohm agreed that the progression of most degenerative conditions is highly variable, 

with some patients progressing very quickly and some patients almost not at all.1919  

1676. Importantly, Dr. Bohm also stated that many hip replacements are not done for pain and 

stiffness but because the implant is wearing out.1920  

1677. The latter statement underscores the point that waiting beyond the benchmark will not 

necessarily cause harm (or even pain) and that harm must be proven on an individual basis.  

                                                 
1915 Exhibit 577A, Expert Report of G. Guyatt, p. 14 [DBE, Tab 193].  
1916 Exhibit 133, Expert Report of C. Frank, p. 4 [DBE, Tab 52].  
1917 Exhibit 133, Expert Report of C. Frank, p. 7 [DBE, Tab 52].  
1918 Exhibit 133, Expert Report of C. Frank, p. 7 [DBE, Tab 52].  
1919 Transcript Day 153 (10 May 2019), p. 49, lines 11-19 [DBT, Tab 93].  
1920 Transcript Day 153 (10 May 2019), p. 54, lines 7-12 [DBT, Tab 93].  
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3.7.2.9 Conclusion Re: Wait Times, Benchmarks & Medical Effects of Waiting 

1678. In conclusion, the two experts retained after Professor Kessler’s report was excluded 

(Matheson and Chambers) made no attempt to critically evaluate his opinion or otherwise 

provide a fair and balanced assessment of the evidence. Moreover, the other experts called by the 

plaintiffs spoke to their observations rather than any rigorous, scientific evidence. By contrast, 

the experts called by the defendant were more measured in their approach and testified that the 

evidence with respect to the medical effects of waiting was inconsistent if not inconclusive.  

1679. On the evidence presented at trial, it is respectfully submitted that the plaintiffs have not 

met their burden of proof, and the Court should make the following findings:  

a. Waitlists have a high error rate which may lead to an overstatement of wait times 

for elective surgery (Bohm, Frank) 

b. Benchmarks and maximum acceptable wait times have severe limitations as a 

measure of system performance (Bohm, Frank Guyatt);  

c. The mere fact that someone has waited longer than a benchmark or the maximum 

acceptable wait time does not mean they have (or will) suffer any harm (Bohm 

Frank, Guyatt); 

d. Evidence with respect to the long-term effects of waiting must be assessed on a 

condition-by-condition basis (Bohm, Frank, Guyatt);  

e. For most conditions requiring elective surgery, the progression of the underlying 

disease is highly variable and there is no predictable pattern of progression 

(Bohm, Frank, Guyatt);  

f. Empirical evidence with respect to the long-term effects of waiting for elective 

surgery is inconsistent and ultimately inconclusive (Bohm, Frank Guyatt); and  

g. For joint replacement surgery, the best available evidence indicates that waiting 

for surgery will not have any permanent or long-term effects (Guyatt, Bohm).  

3.7.3 International Comparative Evidence 

1680. We turn now to the international evidence with respect to the impact of PHI and dual 

practice on the public health care system. While the plaintiffs’ argument focusses on the United 

Kingdom, Ireland, New Zealand, Australia and Quebec, we begin by outlining some of the 

differences between the Canadian system and the health system in a few other countries.  
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1681. In Switzerland and the Netherlands, there is no “universal” public coverage and citizens 

are required by law to purchase health insurance. While there are subsidies for low income 

people, most citizens are required to pay out of pocket for health insurance and may be subject to 

co-payments of 10-20% when they seek medical treatment. The private insurance industry is 

heavily regulated to discourage providers from using risk selection and there are high costs 

associated with the administration of monthly cross-subsidies for low income people.1921  

1682. In France, the purpose of private health insurance is to cover the mandatory co-payments 

that all citizens must pay when they seek medical treatment.1922  

1683. In Germany, those who take out private health insurance must opt-out of the public health 

plan entirely and cannot rely on it to supplement their private insurance.1923  

1684. A number of organizations have made a cottage industry out of “ranking” the health care 

systems in each of these countries on measures such as access and wait times.  

1685. However, there is no scientific basis for those rankings and no real effort is made to adjust 

for the differences between these countries.  

1686. For example, the Commonwealth Fund International Health Policy Survey, which the 

plaintiffs describe as the “most reliable and widely used comparison between healthcare systems 

in Canada and other developed countries” is based on a telephone survey of those who have 

recently undergone surgery rather than any reliable scientific data.1924  

1687. Broad pronouncements about how Canada compares internationally cannot be made on 

the basis of a telephone survey.  

1688. A similar point can be made with respect to arguments that Canada spends more on health 

care services as a percentage of GDP. These types of comparisons lack scientific support and 

assume that the cost of procuring health care services is the same in every country.1925  

                                                 
1921 Transcript Day 151 (8 May 2019), Evidence of W. Hsaio, p. 63, lines 41-46 and p. 81, line 34 – p. 82, line 34 
[DBT, Tab 91]. 
1922 Exhibit 467, Expert Report of T. Marmor, p. 17 [DBE, Tab 150].  
1923 Exhibit 467, Expert Report of T. Marmor, p. 12 [DBE, Tab 150]. 
1924 Transcript Day 13 (September 22, 2016), Evidence of N. Esmail, p. 59, line 31 – p. 60, line 43 [DBT, Tab 7]. 
See also Transcript Day 14 (September 23, 2016), Evidence of N. Esmail, p. 60, lines 1-6 [DBT, Tab 8].  
1925 Exhibit 235, Expert Report of P. Holle, Exhibit “B” [Euro-Canada Health Consumer Index], p. 29 (section 6.1) 
(“[e]ven if healthcare spending is PPP adjusted, it is obvious that even PPP dollars go a lot further in purchasing 
heathcare services in member states where the monthly salary of a nurse is €200 than in states where nurses’ salaries 
exceed €3,500”) [DBE, Tab 70]. See also Transcript Day 33 (4 November 2016), Evidence of A. Blovqvist, p. 26, 
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1689. We turn now to the evidence with respect to the health care system in the United 

Kingdom, Ireland, New Zealand, Australia and Quebec.  

1690. While the plaintiffs argue that the United Kingdom and New Zealand are the most 

comparable to Canada, one of their own experts testified that Australia provides the closest 

“approximation” of what would happen if private finance is introduced in Canada.1926  

1691. Moreover, the evidence demonstrates that the existence of PHI and dual practice has had 

no measurable effect on public wait times in any of these jurisdictions.  

3.7.3.1 The United Kingdom 

1692. The United Kingdom has always had a private tier operating beside the NHS.  

1693. The private system is not large, with about 10.8% of the population (or 4 million people) 

being covered by private insurance policies. About half of those with private coverage buy the 

policies themselves and the other half receive private insurance as an employment perk.1927  

1694. Private insurance is not heavily regulated and facilitates more convenient hospital care 

such as shorter wait times and single occupancy hospital rooms.1928  

1695. Between 1981 and 2001, the private sector experienced an expansionary period, with 

private coverage increasing from 4.1 million people to 6.7 million people. As the percentage of 

people holding PHI increased, there was no corresponding change in public wait times.1929  

1696. In the early 2000’s, the Blair government was able to achieve a substantial reduction in 

wait times for elective surgery. However, the primary driver of those reforms was increased 

public spending and a performance management system whereby NHS hospitals were assessed 

annually on a number of indicators including the extent to which they met wait time targets.1930 

1697. Extra capacity was added by increasing operating room time in public hospitals, 

                                                                                                                                                              
lines 28-42 [DBT, Tab 26]. The plaintiffs make this type of argument at paragraph 2165 of their final argument, 
writing that “Canada has consistently rated much lower than the UK and other countries in the Commonwealth Fund 
surveys since then, even through it spends far more on per capita health costs than the UK.”  
1926 Transcript Day 14 (23 September 2016), Evidence of N. Esmail, p. 20, lines 9-23 (Australia’s private sector 
expanded considerably which may provide some insight into what would happen in British Columbia) [DBT, Tab 
8].  
1927 Exhibit 490, Expert Report of A. Oliver, p. 1 [DBE, Tab 204].  
1928 Exhibit 490, Expert Report of A. Oliver, p. 1 [DBE, Tab 204].  
1929 Transcript Day 160 (4 June 2019), p. 17, lines 7-21 [DBT, Tab 98]. 
1930 Exhibit 490, Expert Report of Dr. Adam Oliver, p. 2 [DBE, Tab 204].  



376 

 

establishing new independent sector treatment centres (or “ISTCs”) and later, contracting out 

surgeries to private clinics.1931  

1698. Professor McGuire argues that these clinics would not have existed had they not been 

“underwritten” by private insurance.1932 However, a significant reduction in waitlists was seen in 

the early years of the reforms before surgeries were contracted out to these clinics.1933  

1699. Moreover, private insurance is not a sine qua non for the existence of private clinics, as 

demonstrated by the situation in British Columbia, where there are numerous private clinics that 

routinely contract with the Health Authorities.  

1700. Even assuming that private health insurance contributed in some small way to the 

reduction of public system wait times, the evidence suggests that it would have the opposite 

effect in British Columbia.  

1701. In the UK, surgeons are salaried employees of the NHS, which allows the government to 

control the number of hours they spend in the public system through contract. Even so, it took 

more than 50 years, and a substantial increase in remuneration, to put those regulations in place, 

and there continues to be concern about specialists cheating on their public system obligations to 

spend more time in private clinics.1934  

1702. Where doctors are paid on a fee-for-service basis, the government has far less control 

where they spend their time and there is a very real risk that doctors will reallocate most of their 

time to the more lucrative work in the private system. 

1703. Professor Oliver testified that the risks associated with the introduction of private finance 

are simply too great to pursue that course of action:1935  

I would have concluded and I would advise that the risks are too great in order to pursue that 
particular option. But, you know, these are questions for His Honour – Your Honour to 
decide. 

1704. He also testified that regulating the number of hours that physicians spend in the public 

                                                 
1931 Exhibit 491, Reply Report of Dr. Adam Oliver, p. 1. To be clear, the surgeries performed at private clinics were 
publicly-financed surgeries [DBE, Tab 157].  
1932 Exhibit 215, Expert Report of A. McGuire, p. 10 [DBE, Tab 66].  
1933 Exhibit 191, Response Report of J. Hurley, p. 14 [DBE, Tab 61].  
1934 Transcript Day 160 (4 June 2019), Evidence of A. Oliver, p. 34, l. 31 – p. 35, l. 33 [DBT, Tab 98].  
1935 Transcript Day 160 (4 June 2019), Evidence of A. Oliver, p. 33, l. 25 – p. 34, l. 20 and p. 38, ll. 7-11) [DBT, 
Tab 98].  
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system is not a simple matter, even where doctors are salaried employees, and that the plaintiffs 

have underestimated the difficulty of imposing these types of regulations.1936  

1705. In response to these concerns, the plaintiffs state that “… there is no evidence, only 

speculation, that … specialists will devote more time to the private system.”1937 However, there is 

a great deal of empirical evidence suggesting that doctors will devote more time to the private 

system, including evidence from one of their own experts (Dr. Hollinshead), who stated:1938 

[P]hysicians are like everybody else. They are potentially going to go where the best 
opportunities are financially, so I think it would be important that physicians be guided in 
making sure they didn’t ever get into a [conflict of interest] situation. 

1706. Moreover, the reality is that surgeons do not work alone and need anesthesiologists, 

operating room nurses and other clinicians in order to perform a successful operation. As 

physicians perform more surgeries in private clinics, they will take those resources into the 

private system (thus exacerbating existing shortages).1939  

1707. Dr. Bohm stated that if a private hospital was set up in Manitoba, they would be unable to 

provide joint surgery in the public system:1940 

We have issues right now in my hospital, and I could tell you that if we set up a parallel 
private hospital in Manitoba to do joints, we would lose [nurses and health care staff] from 
our public operating rooms, and I would be unable to provide [public surgeries] in public 
operating rooms. 

1708. Professor McGuire sought to address these concerns by stating that shortages of doctors 

and nurses would “only ever be a short-term phenomenon given appropriate operation of the 

labour market and would be self-correcting in the long-run.”1941  

1709. While that may be true in some markets, the labour market for health care professionals is 

fundamentally different. Professor Hurley stated that “[t]he general notion that health 

                                                 
1936 Transcript Day 160 (4 June 2019), Evidence of A. Oliver, p. 34, l. 31 – p. 35, l. 33 [DBT, Tab 98]. For similar 
comments see Transcript Day 172 (10 July, 2019), Evidence of J. Turnbull, p. 57, l. 38 – p. 58, l. 3 [DBT, Tab 
108], Transcript Day 164 (11 June 2019), Evidence of A. Gillespie, p. 46, l. 39-47 (the Australian Medical 
Association is a very powerful trade union) and p. 47, ll. 18-30 (the government allowed private treatment in public 
hospitals after a doctors’ strike when Medicare was introduced) [DBT, Tab 102] and Transcript Day 154 (13 May 
2019), Evidence of M-C Premont, p. 59, ll. 2-12 referring to the specialist strike in Quebec when medicare was 
introduced [DBT, Tab 94]. 
1937 PFA, para. 2187.  
1938 Transcript Day 42 (30 November 2016), Evidence of R. Hollinshead, p. 38, ll. 23-29 [DBT, Tab 35].  
1939 Transcript Day 160 (4 June 2019), Evidence of A. Oliver p. 41, l. 36 – p. 42, l. 3 [DBT, Tab 98]. 
1940 Transcript Day 160 (4 June 2019), Evidence of A. Oliver p. 42, l. 3-9 [DBT, Tab 98].  
1941 Exhibit 215, Expert Report of A. McGuire, p. 17 [DBE, Tab 66].  
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professional labour markets are self-correcting in the long run is questionable” and that such 

markets can “persist in disequilibrium for extended period of time.”1942  

1710. Moreover, there is empirical evidence from Canada suggesting that the supply of 

physicians, nurses, and other health care professionals is “not easily increased.”1943  

1711. In the UK, the government has sought to address that issue by “backfilling” vacated 

positions with less qualified medical staff and trainees. 1944 However, that has led to serious 

concerns about the quality of clinical care that is provided in public hospitals.1945  

1712. For these reasons, the UK experience demonstrates that there are significant risks 

associated with the introduction of a system of private finance in British Columbia. 

3.7.3.2 Ireland 

1713. The Irish health system is financed by a combination of tax revenue, private health 

insurance and out-of-pocket payments. At present, somewhere between 70-80% of total health 

care funding comes from tax revenues with the other 20-30% coming from an even mixture of 

private health insurance and out-of-pocket payments. Private medical insurance is provided on a 

community-rated system and covers the cost of most private inpatient services. It does not cover 

primary care services, prescription drugs or outpatient services.1946  

1714. Primary care is provided by general practitioners who are mostly self-employed. Anyone 

with a medical card or a GP visit card can see a general practitioner free of charge while 

everyone else must pay around 50 euros. Between 33-38% of the population have medical cards 

and 5-10% of the population have GP visit cards.1947 

1715. Emergency care is provided at public hospitals and patients must pay approximately 100 

                                                 
1942 Exhibit 191, Response Report of J. Hurley, p. 15 [DBE, Tab 61]. Professor McGuire’s opinion also ignores the 
fact that the College of Physicians and Surgeons determines who is entitled to practice medicine in British Columbia 
and the province has limited control over the number of physicians who are licensed short of making changes to the 
way that physicians are regulated in British Columbia.  
1943 Exhibit 468, Response Report of T. Marmor, p. 6, citing Irfan Dhalla, “Private Health Insurance: An 
International Overview and Considerations for Canada”, Longwoods Review (2007) [DBE, Tab 151].  
1944 Exhibit 133, Expert Report of C. Frank, p. 12 [DBE, Tab 52].  
1945 Exhibit 133, Expert Report of C. Frank, p. 12 [DBE, Tab 52].  
1946 Exhibit 501, Expert Report of C. Normand, p. 4 [DBE, Tab 159].   
1947 Exhibit 501, Expert Report of C. Normand, pp. 4-5 [DBE, Tab 159]. Medical cards and GP visit cards are 
issued on the basis of a means test as well as other factors including the age of the patient.  
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euros to see a physician (though the rule is not strictly enforced).1948  

1716. In-hospital physicians are paid on salary but can charge additional fees to the insurer if the 

patient declares him or herself to be a private patient. Typically, private patients will get faster 

access to care in public hospitals as well as access to more senior physicians.1949 

1717. For elective surgery, the patient must pay a “day charge,” up to an annual maximum of 

approximately €1,000. Where an individual has PHI, their insurance provider will cover that 

charge.1950  

1718. Private hospitals exist outside of the public system and provide a wide range of 

procedures including those requiring an inpatient stay. While physicians can opt to treat only 

private patients, that is relatively rare and most doctors work in both systems.1951  

1719. The government regulates the amount of time that physicians must spend in the public 

system through contracts with physicians (though the extent to which these attempts have been 

successful is a mater of considerable controversy).1952  

1720. In recent years, there have been bipartisan efforts to reform the health system by taking 

private patients out of public hospitals and removing some of the incentives faced by doctors who 

practise in both the public and private system.1953  

1721. One of the lessons that can be drawn from the Irish experience is that complexity in the 

funding and delivery of health care services should be avoided. Professor Normand notes that the 

administration and transaction costs associated with the private system in Ireland are very high 

relative to the small amounts of private funding and private provision.1954  

1722. Moreover, it has been “difficult to achieve integration in … care pathways where part of 

the service is delivered by a private contractor.”1955  

1723. For example, cancer care in Ireland (which, incidentally, is based on the BC model), 

1948 Transcript Day 163 (10 June 2019), Evidence of C. Normand, p. 26, lines. 32-42 [DBT, Tab 101].  
1949 Transcript Day 163 (10 June 2019), Evidence of C. Normand, p. 36, lines 1-47 [DBT, Tab 101]. 
1950 Transcript Day 163 (10 June 2019), Evidence of C. Normand, p. 29, lines 26-41 [DBT, Tab 101]. 
1951 Exhibit 501, Expert Report of C. Normand, pp. 5-6 [DBE, Tab 159]. 
1952 Transcript Day 163 (10 June 2019), p. 48, lines 2-20 [DBT, Tab 101].  
1953 Transcript Day 163 (10 June 2019), p. 40, line 34 – p.-41. Line 35 [DBT, Tab 101].  
1954 Exhibit 501, Expert Report of C. Normand, p. 6 [DBE, Tab 159]. In this respect, his evidence confirms what 
Professor Hsiao says about the increased administrative costs associated with multiple insurers.  
1955 Exhibit 501, Expert Report of C. Normand, p. 12 [DBE, Tab 159].  
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places great emphasis on coordination between different specialists and providers.1956 However, 

many private providers have been unwilling to abide by national treatment protocols for things 

like radiation therapy, which makes coordination more difficult.1957  

1724. Another lesson that can be drawn from the Irish experience is that private insurance 

creates new demand for private health care services.1958 For example, there is good evidence that 

the rate of elective caesarean sections was significantly higher for private patients.  

1725. The numbers presented in Professor Normand’s report are consistent with the trend 

observed across numerous countries that private insurance creates new demand for private 

services that would not have been expressed in the public system. More importantly, however, 

the presence of a parallel private system has had no meaningful effect on wait times or capacity.  

1726. While Professor Normand states that parallel private insurance does add to the “net 

resources” available to the health system, he was referring to the financial resources available to 

the health system and not surgical capacity (i.e. his point was that private finance increases the 

total funds available to the health care system as a whole). In cross-examination, he clearly stated 

that one of the ironies of the Irish health system is that it apparently has the “safety valve” of 

private health insurance but wait lists have been as long as anywhere in Europe:1959 

Yes. I mean, one of the ironies of the Irish health system is that it has apparently this safety 
valve of the private insured system allowing people shorter waits, but the public waiting times 
have been about as long as you get anywhere in Europe, so that safety valve of people opting 
out and going themselves has not been enough to reduce waiting times in the public system, 
and indeed some people would argue that that has lengthened waiting times in the public 
system because it’s diverted resources away. 

1727. With respect to capacity, Professor Normand agreed that the government has increased 

system capacity by contracting out publicly-funded surgeries to private hospitals but it is “not 

obvious that that increases surgeries as compared to the same resource being given to the public 

                                                 
1956 Exhibit 501, Expert Report of C. Normand, p. 12 [DBE, Tab 159]. For comments with respect to the cancer 
treatment model in the UK see Transcript Day 163 (10 June 2019), Evidence of C. Normand, p. 39, lines 16-38 
[DBT, Tab 101].  
1957 Exhibit 501, Expert Report of C. Normand, p. 12 [DBE, Tab 159]. While the plaintiffs’ case is primarily 
focussed on orthopedic surgery, there is evidence from other jurisdictions that cancer treatment has “migrated” to the 
private sector along with orthopedics: see Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 103, ll. 
38-47 [DBT, Tab 102]. Accordingly, this concern cannot be dismissed.  
1958 Transcript Day 163 (10 June 2019), p. 63, line 26 - p. 70, line 20 [DBT, Tab 101].  
1959 Transcript Day 163 (10 June 2019), p. 45, lines 36-47 and p. 95, lines 24-28 (“I believe there is a small net 
increase in revenues available to the public health care system as a result of the private system, and I would say that 
was not a negative outcome.”) [DBT, Tab 101] 
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hospitals to do the same thing.”1960  

1728. He also observed that there has been a loss of skilled staff from the public system because 

they have been attracted to better paid private practice and that those losses have been 

particularly heavy in “highly marketable” areas such as surgery, anaesthetics, and other 

specialized medical services.1961  

1729. Finally, the Irish experience demonstrates that it is exceptionally difficult to regulate the 

conflicts that arise when physicians are allowed to engage in dual practice.  

1730. Irish regulators have put in place a complex set of rules and constraints on those who 

practice in both systems. However, a 2009 report from the Comptroller and Auditor General 

found that “the proportion of consultants in breach of their 2008 contract terms is in the order of 

33 per cent” and was more than 50% in some hospitals.1962  

1731. While the magnitude of the problem may be different in British Columbia, the point is 

that regulation may seem like an attractive option but it is “very difficult to do” and has not been 

successful in Ireland despite the best efforts of health care regulators:1963 

But the point about the regulation I think is a really important one because regulation in 
health systems is really difficult, and we have here I think a single example, but an example 
where the government controller and auditor general has done a very extensive review of how 
much that regulation was working or was not working, and I think by any standards the 
findings there were very shocking. To have in some places more than half of the people 
cheating on the system that they were supposed to be working -- cheating on the rules they 
were meant to be working to, and the average being about a third of the people cheating on 
the rules they're meant to be working to does seem to me to be a quite a good indication that 
regulation, well-intended and present throughout this period, has been very unsuccessful in 
preventing people from cheating at the margins as they have here. That's my only point is that 
within the best efforts of the Irish health care regulators to do good and effective regulation, 
it hasn't worked. And I think that is a warning sign that regulation may seem like an attractive 
option sometimes. Regulation in health services is a very difficult thing to do. We have a 
particular problem in the case of regulating the behaviour of doctors, is that it is also the 
case that senior doctors are regulating -- are meant to be enforcing some of these rules on 
other senior doctors, and that doesn't seem to have worked very well in this case. 

1732. The Irish experience with respect to the regulation of dual practice is not an isolated case: 

to the contrary, it is consistent with the evidence from many other countries and suggests that the 

                                                 
1960 Transcript Day 163 (10 June 2019), p. 46, lines 7-26 [DBT, Tab 101]. Professor Normand also observes that 
there has been a loss of skilled staff from key positions.  
1961 Exhibit 501, Expert Report of C. Normand, p. 13 [DBE, Tab 159].  
1962 Exhibit 501, Expert Report of C. Normand, p. 13 [DBE, Tab 159].  
1963 Transcript Day 163 (10 June 2019, p. 89, lines 8-39 [DBT, Tab 101]. 
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issue is a significant policy concern for governments across the globe. 

3.7.3.3 New Zealand 

1733. Like the UK and Ireland, New Zealand has long had a parallel private system and has 

long struggled with wait lists for elective surgery.1964  

1734. The New Zealand health system is predominantly a publicly-financed system with 

approximately 83% of financing coming from public sources including the Ministry of Health 

and the ACC, which is a statutory insurance body owned by the NZ government which provides 

compulsory, no-fault insurance coverage for accident-related injuries.1965  

1735. Private financing accounts for the other 17%, with approximately 10.5% coming from 

out-of-pocket payments and 4.5% coming from private insurance.1966  

1736. New Zealanders are able to purchase private health insurance from a range of privately 

owned insurance companies. Most of these policies provide faster access to specialist and 

hospital care, private facilities and a choice of specialist.1967  

1737. New Zealanders can be excluded from coverage because of pre-existing conditions and 

there appears to be no community-rated policies. While a small percentage of people will have 

their premiums paid for by their employer, most people purchase it individually and pay the 

premiums out of pocket.1968  

1738. Services covered by private health insurance and delivered by privately-owned hospitals 

are located largely in main centres and some provincial centres.1969  

1739. Private hospitals can provide ACC care and the health authorities (called DBBs) will 

sometimes contract out public surgeries to these hospitals.1970  

1740. GPs are mostly self-employed, whereas specialists are paid on salary and can work in 

both the public system and the private system.  

1741. New Zealand has a long history of concerns about wait times (despite the existence of a 

                                                 
1964 Exhibit 499, Expert Report of J. Cumming, p. 4 [DBE, Tab 158]. 
1965 Exhibit 499, Expert Report of J. Cumming, p. 2 [DBE, Tab 158]. 
1966 Exhibit 499, Expert Report of J. Cumming, p. 2 [DBE, Tab 158]. 
1967 Exhibit 499, Expert Report of J. Cumming, p. 3 [DBE, Tab 158]. 
1968 Exhibit 499, Expert Report of J. Cumming, p. 3 [DBE, Tab 158]. 
1969 Exhibit 499, Expert Report of J. Cumming, p. 3 [DBE, Tab 158]. 
1970 Exhibit 499, Expert Report of J. Cumming, p. 3 [DBE, Tab 158]. 
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parallel private tier). Long wait lists became a significant political and public policy issue in the 

1960s, with attempts to reduce wait lists largely relying on the allocation of new funding to 

increase the number of operations delivered. Starting in the 1990s, various governments have 

tried to reform the way in which access to publicly-funded surgery works.1971  

1742. Under the current system, a patient who requires elective surgery needs a referral from 

their GP. Within 10 days of the referral being sent, the patient will be advised if and when they 

will receive a specialist assessment. Within 4 months of that date, the patient will be assessed by 

a specialist using a formal, points-scoring process. If the patient qualifies for surgery, they will be 

booked and treated within 4 months of the assessment.1972  

1743. While the plaintiffs characterize this as a wait time guarantee, it is important to note that 

patients who do not qualify for surgery will be returned to their GP, where they will be put under 

“active review” and re-referred to a specialist if their condition worsens.1973 Moreover, the system 

is largely driven by financial and capacity constraints that limit how many patients can be treated 

within a certain time frame:1974 

And I think what I said there is that the system is actually driven by financial considerations. 
So a hospital will decide in part what the threshold is depending on whether they think you 
can be treated within four months. So because the target is you can be treated within four 
months, the threshold is going to move around depending on whether the hospital thinks you 
can be treated within four months or not, and if they think you can’t, that’s when they’ll send 
you back to your GP.  

1744. Professor Cumming estimates that as many as 3000 people are returned to their GP every 

year, where they are forced to wait until their condition worsens before they can be re-referred for 

surgery. She also testified that the 4-month time frame for the initial assessment and the actual 

surgery have “proved to be very difficult to achieve” and most hospitals are not meeting those 

timeframes at the moment.1975 Accordingly, the claim that surgical patients in New Zealand 

receive their surgery within four months of an initial assessment is simply not accurate.  

1745. Nor is the claim that surgical patients in New Zealand have shorter wait times than 

similarly-situated patients in British Columbia. The reality is that many patients in New Zealand 

                                                 
1971 Exhibit 499, Expert Report of J. Cumming, p. 4 [DBE, Tab 158]. 
1972 Exhibit 499, Expert Report of J. Cumming, p. 4 [DBE, Tab 158]. 
1973 Transcript Day 162 (6 June 2019), p. 8, line 41 to p. 9, line 3 and p. 20, lines 36-41 [DBT, Tab 100].  
1974 Transcript Day 162 (6 June 2019), p. 20, line 36 – p. 21, line 4 [DBT, Tab 100]. See also And Exhibit 499, 
Expert Report of J. Cumming, p. 4 [DBE, Tab 158].  
1975 Transcript Day 162 (6 June 2019), Evidence of J. Cumming, p. 24, lines 38-47 [DBT, Tab 100].  
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who require surgery are put on “active review” until their condition worsens, and those who are 

lucky enough to qualify do not always get surgery within 4 months. 

3.7.3.4 Australia 

1746. The Australian experience is a cautionary tale for those who believe that private insurance 

will reduce public sector wait lists.  

1747. The Australian health system is financed through a combination of public funds, out of 

pocket payments, and private health insurance. Approximately 70% of total health care funding 

comes from the federal and state governments, 20% comes from out of pocket payments, 8% 

comes from private health insurance and the other 2% from a combination of other funding 

sources such as WCB.1976 Currently, about 45% of Australians hold private insurance policies.1977  

1748. Private health insurance uses a community rating system1978 and allows patients to seek 

treatment in public and private hospitals.1979 While government regulations require private and 

public patients to be treated equally in public hospitals, studies have shown that private patients 

do, in fact, get priority over public patients (something that is “tacitly encouraged” by state 

governments).1980 Public patients are restricted to using public hospitals except in rare cases 

where public hospitals contract-out work to private hospitals.1981 Private insurers are legally 

barred from insuring any service offered outside the hospital setting (such as a GP visit).1982  

1749. GPs typically have their own practices in the community and are paid through a 

combination of fee for service and direct billing.1983 Where GPs bill the patient directly, they are 

entitled to charge whatever they like and the cost can sometimes be exorbitant.1984  

1750. Specialists are paid differently depending on whether they are performing services inside 

or outside the hospital setting. Outside the hospital, they are paid the same way as GPs (i.e. they 

can bill the government on a fee for service basis or they can bill the patient directly).1985 In the 

                                                 
1976 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 14, lines 5-18 [DBT, Tab 102].  
1977 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 33, lines 35-40 [DBT, Tab 102].  
1978 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 22, line 39 – p. 23, line 36 [DBT, Tab 102].  
1979 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 15, lines 2-3 [DBT, Tab 102].  
1980 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 79, line 46 – p. 80, line 1 [DBT, Tab 102].  
1981 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 15, lines 7-8 [DBT, Tab 102].  
1982 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 36, lines 2-6 [DBT, Tab 102].  
1983 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 38, lines 41-45 [DBT, Tab 102].  
1984 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 36, lines 45-47 [DBT, Tab 102].  
1985 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p.40, lines 2-10 [DBT, Tab 102].  
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hospital setting, they are paid a salary based on negotiations between the Australian medical 

association and the state government.1986 There is also room for negotiation between the 

specialist and the individual hospital with respect to matters such as hours of work and whether 

the specialist is permitted to treat private patients in the public hospital.1987  

1751. Treatment of private patients is generally encouraged because it brings in additional 

revenue for the public hospital.1988 Moreover, there are no restrictions on specialists working in 

private hospitals, which is a source of consternation because they often shirk their public sector 

obligations in order to do so:1989 

And there’s an area of tension again I know there’s nothing collected on this. I know this 
anecdotally from hospital managers, but it’s an area of tension that some of these doctors will 
cancel public sessions because they’re overloaded with their private patients in the private 
hospital, and so they will sort of disappear, and they have a lot of trouble rostering because of 
this tension. That’s particularly in areas where there may be a shortage of surgeons and so the 
public hospital can’t just say you’re in breach of contract because they need them.  

1752. In 2000, the Australian government introduced a series of policy interventions aimed at 

increasing the number of people holding private health insurance.1990  

1753. Almost overnight, the percentage of people holding private health insurance increased 

from 30 percent to just under 45 percent. 1991  

1754. While one of the stated goals of these policies was to reduce the pressure on the public 

system, there has been no reduction of public sector waitlists.  

1755. Indeed, there is evidence that public waitlists are longest in areas where there is the most 

private sector activity and that waitlists for hip and knee replacements have increased despite a 

                                                 
1986 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 44, line 2 – p. 46, line 9 [DBT, Tab 102]. There 
is also room for negotiation between the specialist and the individual hospital with respect to matters such as hours of 
work and whether the specialist is permitted to treat private patients in the public hospital 
1987 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 46, lines 32-37 [DBT, Tab 102].  
1988 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 20, line 11 – p. 21, line 17, and p. 52, line 13 – 
p. 54, line 29 [DBT, Tab 102].  
1989 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 45, lines 35-47 [DBT, Tab 102].  
1990 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 24, line 31 – p. 26, line 8 [DBT, Tab 102].  
1991 Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 24, line 31 – p. 26, line 8 [DBT, Tab 102]. For 
this reason, many health policy experts regard Australia as a good “natural experiment” and the “best approximation” 
of what would happen if a system of private finance was introduced in British Columbia. For an excellent review of 
why that is the case see Transcript Day 169 (20 June 2019), Evidence of J. Hurley, p. 25, l. 13 – p. 26, l. 31 [DBT, 
Tab 105]. See also Transcript Day 14 (23 September 2016), Evidence of N. Esmail, p. 20, l. 9 – p. 22, l. 24 
(Australia provides the “closest approximation” of what would occur in Canada”) [DBT, Tab 8] and Exhibit 504, 
Expert Report of J. Gillespie, Tab 1, p. 8 [DBE, Tab 160]. 
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“… large and expanding private system for orthopedic care.” 1992 

1756. Professor McGuire acknowledges that the policy interventions had no effect on public 

waitlists but attributes the lack of progress to “pent-up” demand. While that may explain an 

initial increase in wait times, it has been 19 years since the reforms were introduced and waitlists 

continue to increase. A better explanation for that phenomenon is the well-documented 

“migration” of specialists from the public sector to the private sector.  

1757. A 2013 census conducted by the Royal Australasian College of Surgeons found that a full 

40% of surgeons work only in the private sector.1993  

1758. Broken down by specialty, more than 30% of orthopedic, neuro and plastic surgeons did 

no public sector consulting, while cardiac surgeons and pediatric surgeons were the only 

specialists who did more work in the public system than the private system.1994  

1759. More importantly, there is a “demonstrable” shortage of specialists in areas where 

specialists are devoting the majority of their time to the private sector:1995 

Yeah, what they were saying was – what they found was in certain areas there’s a 
demonstrable shortage of specialists, psychiatry was one, and they list a few other specialties, 
and in those [specialities] their statistics showed the majority were working in the private 
sector, so it was almost – the implications they’re drawing are that where there’s a lot of 
demand for services and a shortage of supply, that [physicians] tended to gravitate towards the 
private sector.  

1760. While these trends raise obvious concerns about the reallocation of physician labour to the 

private system, they also disprove Professor McGuire’s assertion that physician labour shortages 

will be “self-correcting” in the long run. Indeed, Professor Gillespie confirmed, in cross-

examination, that the “number of specialist physicians has not grown as one would expect….”1996  

1761. Another concerning development in the Australian system is the expansion of large 

international hospital chains to provide care to private patients. Together with the private 

                                                 
1992 For the proposition that public sector waitlists for hip and knee surgery have increased see Exhibit 133, Expert 
Report of C. Frank, p. 8 [DBE, Tab 52].  See also Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, p. 
85, line 18 – p. 89, line 40 [DBT, Tab 102]. While early studies on that point (Duckett) were unable to make a 
causal link between increased private sector activity and increased public sector wait times, more recent evidence 
(MABEL) makes a stronger link between the two: see Transcript Day 164 (11 June 2019), Evidence of J. Gillespie, 
p. 88, line 19 – p. 89, line 40 [DBT, Tab 102]. 
1993 Exhibit 133, Expert Report of C. Frank, Expert Report, p. 9 [DBE, Tab 52].  
1994 Exhibit 133, Expert Report of C. Frank, Expert Report, p. 9 [DBE, Tab 52].  
1995 Transcript Day 164 (11 June 2019), p. 18, lines 3-11 [DBT, Tab 102].  
1996 Transcript Day 164 (11 June 2019), p. 73, lines 1-10 [DBT, Tab 102].  
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insurance industry, these hospital chains are a formidable lobby group that has blocked a number 

of proposed reforms that would otherwise benefit patients in the public system.1997  

1762. At paragraph 2270, the plaintiffs claim that there are “no proposals to eliminate private 

surgeries as a way to reduce wait times in the public system.”1998  

1763. However, a 2016 article put to Professor McGuire in cross-examination called for 

Australia to “scrap” its current system and replace it with a single-payer model. The article was 

written in response to numerous reports from government, consumer groups and health 

bodies.1999 

1764. While Professor McGuire was not aware of the specific reports cited in that article, he 

stated that he was not “terribly surprised that this may not be operating effectively.”2000  

3.7.3.5 Québec 

1765. We make two brief comments with respect to the current situation in Quebec.  

1766. First, there continues to be a prohibition on dual practice which prevents enrolled 

physicians from performing privately funded surgeries. However, there has been a “sharp” 

increase in the number of general practitioners and specialists who have opted-out of the public 

system in recent years. The number of physicians opting-out is consistent with the overall trend 

of specialists “migrating” to the private sector for better remuneration.2001  

1767. Second, there are strict regulations on “co-mingling” of enrolled and non-enrolled 

physicians within the same clinic. However, these prohibitions have been easily by-passed by 

physicians using complex corporate structures which allows patients to make strategic use of the 

private sector by paying for one service (such as a GP visit or a diagnostic test) in the private 

sector in order to get faster access to a specialist in the public system.2002  

1768. These factors illustrate some of the difficulties that can arise in a hybrid system even 

where dual practice is prohibited. 

 

                                                 
1997 Transcript Day 164 (11 June 2019), p. 32, line 17-47 and p. 69, line 47 – p. 70, line 7 [DBT, Tab 102].  
1998 PFA, para. 2270.  
1999 Transcript Day 58 (24 January 2017), Evidence of A. McGuire, p. 71, lines 34-42 [DBT, Tab 44].  
2000 Transcript Day 58 (24 January 2017), Evidence of A. McGuire, p. 72, lines 5-8 [DBT, Tab 44].  
2001 Exhibit 473, Expert Report of M-C Premont, p. 22 [DBE, Tab 153].  
2002 Exhibit 473, Expert Report of M-C Premont, p. 17 and 21-22 [DBE, Tab 153].  
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3.7.3.6 Conclusion Re: International Comparative Evidence 

1769. In conclusion, the experience of these countries suggests that PHI is not the panacea that 

many proponents of private health care expect it to be.  

1770. All of these countries have struggled with wait lists despite allowing PHI, and Australia 

saw an increase in public system waitlists after increasing the number of people holding PHI.  

1771. While the UK was able to achieve some success in reducing wait lists, it is historically 

inaccurate to attribute those reductions to PHI.  

1772. Moreover, the UK, Ireland, and Australia have all struggled to regulate the issues that 

arise when dual practice is permitted.  

1773. All of this confirms the evidence given by the defendant’s health economics and policy 

experts with respect to the effects of introducing PHI and dual practice in British Columbia.  

3.8 Official Reports and Recommendations 

1774. A number of reports from Royal Commissions, and similar official bodies, have been 

tendered in evidence during the course of this trial. The collective wisdom of those bodies is 

therefore available to this Court to draw on in rendering judgment in this trial.  

1775. The most salient of these reports include: 

a. Royal Commission on Health Services, Report, Volumes 1 & 2 (the “Hall 

Commission Report”), 1964;2003 

b. Canada’s National-Provincial Health Program for the 1980s (the “Hall Report 

1980”), 1980;2004 

c. British Columbia Royal Commission on Health Care and Costs, Closer to Home, 

Volumes 1 & 2 (the “Seaton Commission Report”), 1991;2005 

d. Commission on the Future of Health Care in Canada, Building on Values: The 

Future of Health Care in Canada (the “Romanow Commission Report”), 

2002;2006 and 

                                                 
2003 Exhibit 435A, 435B, and 435C, Affidavit #1 of Gigi Mandy, Exhibit “E” (also Exhibit 450A, AGCSCBD, for 
Prima Facie Truth). 
2004 Exhibit 435D, Affidavit #1 of Gigi Mandy, Exhibit “L” (also Exhibit 450A, AGCSCBD, for Prima Facie Truth). 
2005 Exhibit 575A, DSCBD, pages 704 and 747. 
2006 Exhibit 435G, Affidavit #1 of Gigi Mandy, Exhibit “V” (also Exhibit 450A, AGCSCBD, for Prima Facie Truth). 
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e. Standing Senate Committee on Social Affairs, Science and Technology, The 

Health of Canadians The Federal Role, Volumes 1 through 6 (the “Kirby 

Report”), 2001-2002.2007 

1776. As was noted by the federal Advisory Panel on Healthcare Innovation in 2015:2008 

Canadian healthcare has been studied over the past 25 years by a multitude of task forces, royal 
commissions and inquiries on healthcare across provinces and nationally. The most prominent 
provincial reviews, arguably, were Seaton in BC, Mazankowski in Alberta, Fyke and Dganone 
in Saskatchewan, Sinclair and Drummond in Ontario, and Clair in Quebec. However, there 
have been many other provincial task forces and committees. At the national or federal level, 
key reviews included the National Forum on Health, the Romanow Commission, the Kirby 
Senate Committee, and most recently, at the inter-provincial level, the Council of the 
Federation’s Health Care Innovation Working Group. 

With so many reviews arising at different times and places, some divergence occurs in the 
analyses and recommendations, as would be expected. However, what is more striking is the 
consistency in both diagnoses and prescriptions for change. … 

These reviews have also reaffirmed the values of universal, portable public insurance for 
healthcare, and the principle of access based on need rather than ability to pay. Greater private 
financing has been consistently rejected due to equity and efficiency concerns. [footnotes 
omitted; emphasis added] 

1777. In the context of the plaintiffs’ argument, which effectively seeks to have this Court 

engage in the same kind of task that these task forces, Royal Commissions, and inquiries already 

have, it is significant that the relief sought by the plaintiffs has been “consistently rejected”. 

PART 4 THE LEGAL ANALYSIS 

1778. The plaintiffs’ primary claim is brought pursuant to section 7 of the Charter; there is also 

a subsidiary claim pursuant to section 15. Even if the plaintiffs were able to establish a breach of 

either section 7 or section 15, however, they are not entitled to relief if the defendant satisfies the 

Court that the breach is justified pursuant to s. 1 of the Charter. 

1779. The defendant will address each of the plaintiffs’ claims in turn, and will then explain 

why, even if the plaintiffs have made out a breach (which the defendant says they cannot), the 

Impugned Provisions are justified as a reasonable limit pursuant to section 1. 

 

                                                 
2007 Exhibits 433A and 433B, PSCBD, pp. 1645 through 2751. 
2008 Exhibit 575B, DSCBD, Volume 2, Advisory Panel on Healthcare Innovation, Unleashing Innovation: Excellent 
Healthcare for Canadians (Ottawa: July 2015, Health Canada), p. 1349 at p. 1382 [DBE, Tab 192]. 
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4.1 The Issues to be Determined 

1780. With respect to the plaintiffs’ section 7 claim, the Court must decide the following issues: 

a. First, have the plaintiffs established, on the balance of probabilities and on the 

basis of admissible, cogent, and compelling evidence, that one or more of the 

Patient Plaintiffs have been deprived of life, liberty, or security of the person as 

those terms are understood in the section 7 jurisprudence? 

b. Second, if such a loss has been established, have the plaintiffs established, on the 

balance of probabilities and on the basis of admissible, cogent, and compelling 

evidence, that the deprivation was not in accordance with a principle of 

fundamental justice? 

i. In order to establish that the Impugned Provisions are arbitrary, the 

plaintiffs must establish that their effect on the Patient Plaintiff(s) has no 

rational connection with their purpose. 

ii. In order to establish that the Impugned Provisions are overbroad, the 

plaintiffs must establish that some of their effects on one or more of the 

Patient Plaintiffs have no rational connection with their purpose. 

iii. In order to establish that the Impugned Provisions are grossly 

disproportionate, the plaintiffs must establish that their effects on the 

Patient Plaintiffs are so extreme that they are per se disproportionate to any 

legitimate governmental interest. 

1781. With respect to the plaintiffs’ section 15 claim, the Court must decide the following 

issues: 

a. First, have the plaintiffs established, on the balance of probabilities and on the 

basis of admissible, cogent, and compelling evidence, that the Impugned 

Provisions have a disproportionate and negative effect on one or more of the 

Plaintiff Patients based on their membership in an “enumerated or analogous” 

group? 

b. Second, if the plaintiffs have established such an effect, have they also established, 

on the balance of probabilities and on the basis of admissible, cogent, and 

compelling evidence, that the Impugned Provisions fail to respond to the actual 

capacities and needs of the members of the group, and instead impose burdens or 
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deny benefits in a manner that has the effect of reinforcing, perpetuating, or 

exacerbating their disadvantage? 

1782. If the Court gets to the section 1 stage of analysis, it must decide: 

a. Is the objective of the Impugned Provisions pressing and substantial? 

b. Are the Impugned Provisions reasonable and demonstrably justifiable in a free and 

democratic society? 

i. First, is there a rational connection between the effects of the Impugned 

Provisions and their objective? 

ii. Second, has the Legislature made a reasonable effort to minimize the 

impairment of the specific Charter right that has been infringed? 

iii. Finally, is the effect of the Impugned Provisions on the plaintiffs’ rights so 

disproportionate to the benefit that they achieve that they cannot constitute 

a reasonable limit on those rights? 

1783. Finally, if the Court is persuaded that the plaintiffs are entitled to a remedy, it must decide 

on an appropriate remedy. 

1784. The defendant will now review the applicable law, and the relevant evidence, relating to 

each of these issues. 

4.2 The Claim Under Section 7 of the Charter 

1785. The plaintiffs effectively argue that section 7 of the Canadian Charter of Rights and 

Freedoms guarantees a right of access to necessary and appropriate healthcare within a 

reasonable time. This is not an accurate statement of the law. 

The Charter does not confer a freestanding constitutional right to health care.2009 

4.2.1 The (Ir)Relevance of Chaoulli 

1786. The plaintiffs rely heavily on the 2005 decision of the Supreme Court of Canada in 

Chaoulli, referring to it over 140 times in the course of the PFA. It is not an exaggeration to say 

that Chaoulli forms the linchpin of the plaintiffs’ legal argument.2010 

                                                 
2009 Chaoulli SCC, at para. 104. See also PCRM BCCA; Toussaint; Canadian Doctors for Refugee Care; Allen, at 
para. 35. 
2010 And much of its factual argument as well. See, e.g., PFA paras. 173, 267, 2340, 2342, 2369, 2506, 2614, 2757, 
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1787. There are an abundance of reasons, however, why Chaoulli is of no assistance to the 

plaintiffs, and of limited or no relevance to the decision that the Court must make in this matter. 

4.2.1.1 Chaoulli Was a Much Narrower Claim 

1788. The plaintiffs bring a much broader challenge in this case than was brought by the 

plaintiffs in Chaoulli. They seek to strike down not merely a prohibition on insurance similar to 

the one in issue in Chaoulli, but also legislative provisions that inhibit the ability of physicians 

(and others) to charge British Columbia residents for services that are deemed medically 

necessary, either in lieu of, or in addition to, billing the publicly-funded Medical Services Plan 

for those services. 

1789. Professor Prémont described the difference in scope between what was in issue in 

Chaoulli and the relief sought by the plaintiffs in this litigation:2011 

The impugned sections of legislation at stake in the Chaoulli case represented one of three 
generic regulatory measures commonly used by provinces to regulate their healthcare systems. 
… 
 
While the Chaoulli challenge involves only one of the three measures, the present Cambie 
Surgeries challenge deals with all three measures of Provincial regulation of healthcare. 

1790. Professor Marmor also testified regarding the scope of the plaintiffs’ claim:2012 

It is important here to emphasize that Dr. Day’s challenge is fundamental. He is aiming to 
abolish the ban on extra billing, and allow all physicians in Canada to charge whatever price 
they wished. This is quite different from the situation in other systems where public physicians 
work predominantly on salary (e.g. England, New Zealand) rather than on a fee-for-service 
basis as Canadian doctors do. In such cases, there would still be a “free” public health care 
system for those left in the public system. The “solution” that this suit proposes makes no such 
provision. [footnotes omitted] 

1791. In Chaoulli, the majority (per Deschamps J.) acknowledged that preserving the public 

health care system is a pressing and substantial purpose, and their decision to strike down the 

prohibition on private insurance relied on their finding that the prohibition was not necessary 

because the government had other measures available to it – including precisely the kind of 

measures that are challenged in this litigation – to protect the integrity of the public health care 

                                                                                                                                                              
2769, 2775, 2845, and 2890. 
2011 Exhibit 158, Expert Report of Professor Prémont, p. 5 [DBE, Tab 57]. 
2012 Exhibit 467, Expert Report of Professor Marmor, p. 9 [DBE, Tab 150]. 
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system.2013 

1792. Although the plaintiffs in effect argue that the result in Chaoulli is dispositive of their 

claim, this reads far more into that decision than it can actually bear. As the Court of Appeal has 

warned, when assessing the precedential value of a decision, “it is important not to lose sight of 

what was actually decided, as opposed to how it was decided, in a given case”.2014 

1793. In Chaoulli, what was decided (as opposed to how it was decided) was that Quebec’s 

prohibition of private insurance for certain medically necessary services violated s. 1 of the 

Quebec Charter of Human Rights and Freedoms on the facts as found by the majority. What was 

not decided was that any legislative prohibition violated either s. 7 or s. 15 of the Canadian 

Charter of Rights and Freedoms, which are the claims brought by the plaintiffs in this 

proceeding. 

1794. Furthermore, the majority in Chaoulli only decided that private insurance ought to be 

available to pay for services provided by physicians who were not enrolled in the public system. 

The relief sought by the plaintiffs in Chaoulli was described by the trial judge, Piché J., as 

follows:2015 

The applicants asked the Court to be allowed to obtain a private insurance policy to cover the 
costs inherent in private health services and hospital services when the latter are furnished by 
physicians who are not participating in the Québec public health system. [emphasis added] 

1795. Deschamps J. (who wrote for the majority of the Supreme Court on this point) 

specifically noted this:2016 

Finally, because of s. 1(e), non-participating physicians may not practise as participants; they 
will not therefore be faced with the conflict of interest described by certain witnesses. As for 
physicians who have withdrawn (s. 1(d) HEIA), the state controls their conditions of practice by 
way of the agreements (s. 1(f) HEIA) they are required to sign. Thus, the state can establish a 
framework of practice for physicians who offer private services. 

1796. The plaintiffs in this case, on the other hand, seek to strike down provisions that prevent 

physicians from simultaneously billing the public health care system and billing patients for 

providing health care privately. 

                                                 
2013 Chaoulli SCC, at paras. 49-56, 74-84. 
2014 Carter v. Canada (Attorney General), 2013 BCCA 435 (“Carter BCCA”) at para. 271. 
2015 Chaoulli v. Québec (Attorney General), [2000] R.J.Q. 786, 2000 CarswellQue 182 at para. 7 (C.S.) 
[TRANSLATION]. 
2016 Chaoulli SCC, at para. 66. 
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4.2.1.2 The Reasoning on Which the Plaintiffs Rely is Flawed 

1797. To the extent that the plaintiffs rely on the reasoning of Deschamps J., and of McLachlin 

C.J. and Major J., not only is that reasoning not binding on this court, it has been widely 

discredited: 

 F. Béland, “The Supreme Court Missed a Good Opportunity” (2005) Law & 
Governance 0, online: <http://www.longwoods.com/content/17234>; 

 J. Cameron, “From the MVR to Chaoulli v. Quebec: The Road Not Taken and the 
Future of Section 7” (2006) 34 Sup. Ct. L. Rev. 105; 

 Canadian Medical Association Journal Editorial Board, “Lament for a health care 
system” (2005) 173:2 CMAJ 117; 

 R.E. Charney & S.Z. Green, “Auton and Chaoulli: Who Decides the Future of 
Health Care in Canada?” (2005) 19 Nat. J. Const. L. 263; 

 S. Choudhry, “Worse than Lochner?” in C. Flood, K. Roach, & L. Sossin, eds., 
Access to Care, Access to Justice: The Legal Debate over Private Health Insurance 
in Canada (Toronto: University of Toronto Press, 2005) at 75; 

 M. Cousins, “Health Care and Human Rights after Auton and Chaoulli” (2009) 54 
McGill L.J. 717; 

 R.G. Evans, “Preserving Privilege, Promoting Profit: The Payoffs from Private 
Health Insurance” in C. Flood, K. Roach, & L. Sossin, eds., Access to Care, Access 
to Justice: The Legal Debate over Private Health Insurance in Canada (Toronto: 
University of Toronto Press, 2005) at 347; 

 C. Flood, “Chaoulli’s Legacy for the Future of Canadian Health Care Policy” 
(2006) 44 Osgoode Hall L.J. 273; 

 C. Flood, M. Stabile, & Sasha Kontic, “Finding Health Policy ‘Arbitrary’: The 
Evidence on Waiting, Dying, and Two-Tier Systems” in C. Flood, K. Roach, & L. 
Sossin, eds., Access to Care, Access to Justice: The Legal Debate over Private 
Health Insurance in Canada (Toronto: University of Toronto Press, 2005) at 296; 

 J.M. Gilmour, “Fallout from Chaoulli: Is It Time to Find Cover?” (2006) 44 
Osgoode Hall L.J. 327; 

 A. Gross, “Is There a Human Right to Private Health Care?” (2013) 41 J. L. Med. & 
Ethics 138; 

 M. Jackman, ““The Last Line of Defence for [Which?] Citizens”: Accountability, 
Equality, and the Right to Health in Chaoulli” (2006) 44 Osgoode Hall L.J. 349; 

 J.A. King, “Constitutional Rights and Social Welfare: A Comment on the Canadian 
Chaoulli Health Care Decision” (2006) 69 Mod. L. Rev. 631; 

 E. Macfarlane, Governing from the Bench: The Supreme Court of Canada and the 
Judicial Role (Vancouver: UBC Press, 2013), c. 5; 

 C.P. Manfredi & A. Maioni, “Judicializing Health Policy: Unexpected Lessons and 
an Inconvenient Truth” in J.B. Kelly & C. Manfredi, eds., Contested 
Constitutionalism: Reflections on the Canadian Charter of Rights and Freedoms 
(Vancouver: UBC Press, 2009) at 129; 

 C. Newdick, “Preserving Social Citizenship in Health Care Markets: There May be 
Trouble Ahead” (2008) 94 McGill J. Law & Health 93; 



395 

 

 A. Petter, “Wealthcare: The Politics of the Charter Revisited” in C. Flood, K. 
Roach, & L. Sossin, eds., Access to Care, Access to Justice: The Legal Debate over 
Private Health Insurance in Canada (Toronto: University of Toronto Press, 2005) 
at 116; 

 D. Schneiderman, “Common Sense and the Charter” (2009) 45 Sup. Ct. L. Rev. 15; 
 Y.-S. Soh, “Shooting from the Hip: The Health of Universal Health Care Following 

Chaoulli v. Quebec” (8 March 2007) The Court, online: 
<http://www.thecourt.ca/2007/03/08/shooting-from-the-hip-the-health-of-universal-
health-care-following-chaoulli/>; 

 H. Stewart, “Implications of Chaoulli for Fact-Finding in Constitutional Cases” in 
C. Flood, K. Roach, & L. Sossin, eds., Access to Care, Access to Justice: The Legal 
Debate over Private Health Insurance in Canada (Toronto: University of Toronto 
Press, 2005) at 207; 

 K. Syrett, Law, Legitimacy and the Rationing of Health Care (Cambridge: 
Cambridge University Press, 2007), c. 7, “Rationing in the Courts: Canada”. 

1798. The reasoning in Chaoulli on which the plaintiffs rely has not been applied in any 

subsequent decision involving health care.2017 

1799. Indeed, in its much more recent decision in Allen, the Alberta Court of Appeal reviewed the 

Chaoulli decision in detail and held that it is of limited assistance or relevance in a case such as 

this one.2018 

1800. In particular, the Allen court was highly critical of the reasoning of those judges on whose 

reasons the plaintiffs rely:2019 

There is another interesting aspect of the Chaoulli decision. It appears that the constitutionality 
of the public health care monopoly depends on the resources dedicated to the system, and how 
those resources are allocated within the system. The prohibition was said to be unconstitutional 
because the waiting lists were too “long”, and because the government was “doing nothing” (at 
paras. 97, 108, 124). Presumably, if more resources were dedicated to health care, the 
government would no longer be “doing nothing”, and there would come a point in time when 
the waiting lists would be “just right”. Rather than reflecting a fundamental constitutional 
norm, the validity of the prohibition on private health insurance would vary from time to time, 
and from province to province. Only Goldilocks would know when the statute was 
constitutional. This supports the argument that Chaoulli involved disagreements with specific 
health care policy decisions, not the application of foundational constitutional principles. 
 
In Chaoulli the standard was said to be the provision of health care to a “reasonable standard 
within a reasonable time”. As noted, this looks more like a policy objective than a 
constitutional norm. The Supreme Court decision in Chaoulli was not based on any particular 

                                                 
2017 See, e.g.: Flora v. Ontario Health Insurance Plan, 2008 ONCA 538; C. (C.) (Litigation Guardian of) v. Ontario 
Health Insurance Plan, 2009 CarswellOnt 127, 246 O.A.C. 115 (Div. Ct.); Toussaint; Allen. 
2018 Allen, at paras. 28-53. See also PCRM at para. 32, aff’d PCRM BCCA. 
2019 Allen, at paras. 43-44. 
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finding of fact about the delay experienced by the plaintiff Zéliotis. (The plaintiff Chaoulli was 
a doctor who was interested in private health care insurance for economic reasons.) One of the 
expert witnesses had suggested that there were 12 month delays for one particular procedure: 
Chaoulli at para. 42. Does that mean that a 12 month delay is unconstitutional? How about 11 
months? Another expert testified that for certain conditions: “... the risk of mortality rises by 
0.45 percent per month”: Chaoulli at para. 40. Does that mean that anything short of “health 
care on demand” makes the public system’s monopoly unconstitutional? Would a two month 
delay (i.e., less than 1% increase in risk) be in accordance with the principles of fundamental 
justice? Is the constitutionality of the length of the waiting lists as variable as the length of the 
Chancellor’s foot? Is the test of a “reasonable standard within a reasonable time” impermissibly 
vague because there is no adequate basis for legal debate or it is impossible for the government 
to delineate its area of risk: Harper v Canada (Attorney General), 2004 SCC 33 at para. 90, 
[2004] 1 SCR 827? 

1801. Professor Hamish Stewart, cited repeatedly by the plaintiffs in the course of the PFA as an 

authority on section 7, has the following to say about Chaoulli:2020 

The majority decision in Chaoulli was quite surprising because one would have expected the 
Court to show more deference to legislative policy choices on matters of health care policy. 
Many commentators regarded the decision as at best an unwise assertion of judicial power in an 
area particularly unsuited to regulation by constitutional means and at worst as a catastrophe for 
Canada’s public health care system. …Moreover, most critics of Chaoulli understand the facts 
differently than the Court did. The majority was somehow persuaded, contrary to the trial 
judge’s findings of legislative fact, that the government’s “monopoly” on health care, combined 
with its failure to provide the system with enough resources, threatened people’s lives, and that 
the introduction of private health insurance would not damage the system of public insurance. 
But it seems unlikely that if the Court were to revisit the issues in Chaoulli, it would again take 
such an eccentric view of the facts…. [emphasis added] 

4.2.1.3 Chaoulli Is Not Binding in Any Event 

1802. As the Court of Appeal observed in 2016, “A case is only authority for what it actually 

decides.”2021 This principle has been described as “trite law” by Braidwood J.A.2022 

1803. All that Chaoulli decides is that, in the particular factual context of the Quebec health care 

system in the late 1990s, s. 11 of the HOIA and s. 15 of the HEIA are inoperative, by operation of 

s. 52 of the Québec Charter, insofar as they derogate from the rights guaranteed by s. 1 of the 

Québec Charter and are not saved by s. 9.1. That is the ratio decidendi of Chaoulli. Chaoulli is 

only authority for that statement of law and is authority for no other statement of law. 

1804. In particular, Chaoulli does not decide whether or not the prohibitions against extra-

                                                 
2020 H. Stewart, Fundamental Justice: Section 7 of the Canadian Charter of Rights and Freedoms, 2d ed. (Toronto: 
Irwin Law Inc., 2019), pp. 175-176. 
2021 Cowichan Valley, at para. 85. 
2022 R. v. Kindt (1998), 52 B.C.L.R. (3d) 391 (C.A.) at para. 24. 
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billing and duplicative private insurance found in the Impugned Provisions violate rights 

guaranteed by s. 7 of the Charter. Chaoulli is not authority for any statement of law regarding the 

Charter as applied to the prohibition against private medical insurance found either in the Québec 

statutes or in any other provincial or federal statutes. The Alberta Court of Appeal has suggested 

that “there is no clear ratio decidendi” in Chaoulli.2023 

1805. The duelling obiter of the “sharply divided judgment” of the court in Chaoulli provides 

no guidance to other courts on the s. 7 Charter issue as applied to statutes prescribing medical 

health care in any of the provinces. The obiter of the three justices speaking through Binnie and 

LeBel JJ is equally authoritative and equally persuasive as the obiter of the three justices 

speaking through the Chief Justice and Major J.2024 

1806. This Court already held in March of 2018, after reviewing the Decision in Chaoulli:2025 

The result is, as accepted by the plaintiffs in this litigation, that there is no majority 
decision that is binding on British Columbia. 

4.2.1.4 The Irrelevance of Chaoulli’s Findings of Fact 

1807. In addition to all of the reasons why the fractured legal reasoning in Chaoulli is of little or 

no relevance in these proceedings, none of the factual “findings” made by the various members 

of the Supreme Court in that case are even relevant or admissible in these proceedings. 

1808. Specifically, the plaintiffs’ contention that this Court should or could rely on factual 

findings made in Chaoulli2026 is contrary to the principle of res inter alios acta: “Things done 

between strangers ought not to injure those who are not parties to them”. As set out by the British 

Columbia Supreme Court in 2016:2027 

In any event, as stated in Dhillon v. Dhillon, 2006 BCCA 524 (B.C. C.A.) at paras. 56-61 by 
Thackray J.A. (Finch C.J.B.C. concurring), the reasons for judgment in one case are not 
admissible in evidence and have no probative value in other litigation. [emphasis added] 

1809. The Supreme Court of Canada has confirmed the continuing vitality of this principle:2028 

While I acknowledge that Smith J.A. prefaced her reliance on this case by noting “one must 
exercise extreme caution when comparing the evidence adduced in another case” (para. 140), I 

                                                 
2023 Allen, at para. 38. 
2024 Abarquez v. Ontario, 2009 ONCA 374 at paras. 47-48. 
2025 Day Affidavit Decision, at para. 287. 
2026 PFA, paras. 2335ff. 
2027 Araya v. Nevsun Resources Ltd., 2016 BCSC 1856, at para. 200. 
2028 R. v. Daley, 2007 SCC 53 at para. 86. 
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am of the view that it was improper for her to rely on the evidence in another case to prop-up 
the evidence in this case. The significance of Dr. Richardson’s testimony in this case is a 
question of fact. Subject to judicial notice, the answer to a question of fact, as it rests wholly on 
the evidence in a particular case, cannot be presumed to be true for any situation outside the 
specific one before the trial court. [emphasis added] 

1810. Thus, any findings of fact made by any of the judges in Chaoulli are not only not binding 

on this Court, they are not even relevant or admissible. 

1811. Indeed, it is doubtful that it is even open to the Supreme Court of Canada to make 

findings of fact that could be binding on other courts, outside perhaps the context of an argument 

regarding res judicata.2029 

1812. Furthermore, whatever the Supreme Court of Canada may have made of the evidentiary 

record before it, that record related to the situation in Québec in the late 1990s. This court must 

base its decision on the facts applicable to British Columbia in 2019.2030 

1813. As the Allen court noted:2031 

A second factor is the applicability of the precedent. The age of the precedent is one 
consideration. Chaoulli was decided in 2005, based on a record established in 2000. 
Circumstances may have changed: Carter at paras. 44-5. 
 
A related issue is the jurisdiction in which the precedent originated. Chaoulli arose in Québec 
(as noted, based on the Québec health care system as it stood in 2000). About 20 witnesses 
testified at the trial. It does not necessarily follow that the health care system in Alberta in 2015 
has the same constitutional features.… 
 
It is not possible to take judicial notice of the fact that waiting times in Alberta in 2015 are the 
same as they were in Québec in 2000, or that the context is even comparable…. 

1814. The evidence shows that the situation in British Columbia today is, in fact, very different 

from the situation in Québec as described by the Supreme Court of Canada in Chaoulli. Dr. 

Bassam Masri, for example, testified that “the bad old days when patients regularly waited in 

excess of a year” are “very much in the past”, and that “the days of extremely long waits are 

over”.2032 In addition, as set out in Section 3.2.8 above, the evidence is clear that patients in 

British Columbia who require urgent or emergency care receive that care in a timely way, 

contrary to the “finding” of the Supreme Court of Canada in Chaoulli. 

                                                 
2029 “Of course, the Supreme Court of Canada cannot find facts…”: Rumley v. British Columbia, 2003 BCSC 234 at 
para. 27. 
2030 See, e.g., Lamb v. Canada (Attorney General), 2018 BCCA 266 at paras. 85-90; leave denied 13 Dec. 2018. 
2031 Allen, at paras. 29-30, 51. 
2032 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 65, line 45 – p. 66 line 13 [DBT, Tab 56]. 
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1815. In addition, the evidence in this case is significantly different from the evidence that was 

before the Court in Chaoulli: it is broader, richer, and deeper. This Court is able to consider in a 

much more informed way the circumstances of other jurisdictions and their relevance to the legal 

issues raised by the plaintiffs. In addition, as noted above, the factual circumstances of British 

Columbia in 2019 are significantly different from those of Quebec in the late 1990s, the context 

in which the Chaoulli case arose – and, furthermore, as noted above, the factual findings of the 

majority in Chaoulli were “eccentric”. 

4.2.1.5 This Court Would Not be Bound by Chaoulli In Any Event 

1816. Even if this Court would otherwise be bound to consider Chaoulli a binding precedent 

with respect to the plaintiffs’ section 7 argument, the Supreme Court of Canada has made it clear 

that its decisions are not binding on lower courts in the circumstances of this claim. 

1817. In 2015, the Supreme Court enunciated the applicable principle as follows:2033 

The doctrine that lower courts must follow the decisions of higher courts is fundamental to 
our legal system. It provides certainty while permitting the orderly development of the law in 
incremental steps. However, stare decisis is not a straitjacket that condemns the law to stasis. 
Trial courts may reconsider settled rulings of higher courts in two situations: (1) where a new 
legal issue is raised; and (2) where there is a change in the circumstances or evidence that 
"fundamentally shifts the parameters of the debate" (Bedford v. Canada (Attorney General), 
2013 SCC 72, [2013] 3 S.C.R. 1101 (S.C.C.), at para. 42). 

1818. As noted above, the circumstances and evidence in this case are profoundly different from 

the facts described by the Supreme Court in Chaoulli. Some of that evidence included: 

 “Some patients die as a result of long waits for treatment in the public system when they 

could have gained prompt access to care in the private sector. Were it not for s. 11 HOIA 

and s. 15 HEIA, they could buy private insurance and receive care in the private 

sector.”;2034 

 “Dr. Eric Lenczner, an orthopaedic surgeon, testified that the usual waiting time of one year 

for patients who require orthopaedic surgery increases the risk that their injuries will 

become irreparable.”;2035 

 “For many years, the government has failed to act; the situation continues to deteriorate.” 

                                                 
2033 Carter v. Attorney General (Canada), 2015 SCC 5 (“Carter SCC”) at para. 44. 
2034 Chaoulli SCC, para. 37. 
2035 Chaoulli SCC, para. 42. 
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(Deschamps, para. 97);2036 

 “Delays in the public system are widespread and have serious, sometimes grave, 

consequences. There was no dispute that there is a waiting list for cardiovascular surgery 

for life-threatening problems. Dr. Daniel Doyle, a cardiovascular surgeon who teaches 

and practises in Quebec City, testified that a person with coronary disease is 

[TRANSLATION] "sitting on a bomb" and can die at any moment. He confirmed, 

without challenge, that patients die while on waiting lists: A.R., vol. 3, p. 461. Inevitably, 

where patients have life-threatening conditions, some will die because of undue delay in 

awaiting surgery.”;2037 

 “Dr. Lenczner also testified that 95 per cent of patients in Canada wait well over a year, and 

many two years, for knee replacements.”;2038 

 “people in urgent need of care face the same prospect: unless they fall within the wealthy 

few who can pay for private care, typically outside the country, they have no choice but to 

accept the delays imposed by the legislative scheme and the adverse physical and 

psychological consequences this entails”;2039 

 “there is unchallenged evidence that in some serious cases, patients die as a result of 

waiting lists for public health care”. 2040 

1819. The evidence adduced in this trial and set out in earlier sections of these submissions 

makes it clear that in British Columbia in 2019, unlike Quebec in 1999, urgent care is provided 

urgently, the kind of extraordinary waits described by Dr. Lenczner are “long gone”, and the 

Province has patently not “failed to act”. 

1820. The circumstances and evidence in this case, therefore, provide the Court with ample 

scope to revisit the findings in Chaoulli, even if that case were otherwise in any way binding or 

even authoritative, which it is not. 

1821. For all of the foregoing reasons, the decision in Chaoulli is of limited, if any, relevance to 

the decision that this court must make regarding this claim. 

                                                 
2036 Chaoulli SCC, para. 97. 
2037 Chaoulli SCC, para. 112. 
2038 Chaoulli SCC, para. 114. 
2039 Chaoulli SCC, para. 119. 
2040 Chaoulli SCC, para. 123. 



401 

 

4.2.2 The Test under Section 7 

1822. In order to establish that the Legislature has breached their rights under section 7, the 

plaintiffs must establish that:2041 

a. The Patient Plaintiffs have experienced a deprivation of life, liberty, or security of the 

person; 

b. the Impugned Provisions have a sufficient causal connection to that deprivation; and 

c. that deprivation is not consistent with the principles of fundamental justice. 

1823. The defendant says that none of the plaintiffs have established that they themselves 

experienced a deprivation of their life, liberty, or security of the person within the meaning of 

those terms in as used in section 7. 

1824. The defendant says further, and in the alternative, that none of the Impugned Provisions, 

either individually or in combination, have a sufficient causal connection with any deprivation of 

the Patient Plaintiffs, or any of them, of life, liberty, or security of the person. 

1825. Further, and in the further alternative, the defendant says that if the Patient Plaintiffs, or 

any of them, have in fact been deprived of life, liberty, or security of the person, and if there is a 

sufficient causal connection to the Impugned Provisions, any such deprivation was consistent 

with the principles of fundamental justice.2042 

Section 7 does not promise that the state will never interfere with a person’s life, liberty or 
security of the person — laws do this all the time — but rather that the state will not do so in a 
way that violates the principles of fundamental justice. 

1826. Each of these points will be dealt with in detail in the following sections of this argument. 

4.2.3 No Deprivation of Life, Liberty, or Security of the Person 

1827. First, the plaintiffs have not established that they have themselves been deprived of life, 

liberty, or security of the person by the Impugned Provisions. In particular: 

a. The Patient Plaintiffs have not experienced deprivation of life, liberty, or security of 

the person; 

b. There is no causal connection between the Impugned Provisions and any deprivation 

of life, liberty, or security of the person experienced by the Patient Plaintiffs; and 

                                                 
2041 Bedford v. Canada (Attorney General), 2013 SCC 72 (“Bedford”) at paras. 74-78; Carter SCC, at para. 55. 
2042 Carter SCC, at para. 71. See also PCRM BCCA, supra, at para. 92. 
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c. Whatever deprivation of life, liberty, or security of the person the Patient Plaintiffs 

may have experienced could have been avoided within the existing public health care 

system within the restrictions imposed by the Impugned Provisions. 

4.2.3.1 No Deprivation Has Been Made Out 

1828. For the reasons set out in detail in Section 3.5 above, the plaintiffs have failed to establish 

that the Patient Plaintiffs, or any of them, have been deprived of life, liberty, or security of the 

person. 

1829. In addition, for the reasons set out in Section 2, the plaintiffs cannot rely on evidence of 

the experiences of non-party witnesses to establish any deprivation. 

1830. Certainly the Corporate Plaintiffs do not, and cannot, complain that they have experienced 

any deprivation of life, liberty, or security of the person. 

1831. The plaintiffs therefore fail at the first hurdle: they have not made out a deprivation of any 

interest protected by section 7. 

4.2.3.2. There Is No Sufficient Causal Connection 

1832. In addition, however, and in a very profound and fundamental sense, the plaintiffs cannot 

succeed in their claim because they cannot establish that, in the absence of the Impugned 

Provisions, the Patient Plaintiffs’ health care experiences would have been any different. 

4.2.3.2.1 The Impugned Provisions Do Not Cause Wait Time Problems 

1833. In the first place, the evidence establishes that wait time problems in individual cases, 

including the waits experienced by the individual Patient Plaintiffs, are not caused by the 

Impugned Provisions. This was conceded by the plaintiffs’ counsel in argument in March of 

2018:2043 

The challenge is to the prohibitions. And as I say in paragraph 23, it’s not the prohibitions that 
cause the waitlists. It’s not the prohibitions that cause or mean that British Columbians aren’t 
getting timely medical service in the public system. 

1834. Instead, waits for scheduled surgery are the result of a variety of factors, described in 

Section 3.2.7 above. 

1835. There is an abundance of evidence before the court that patients in British Columbia do 
                                                 
2043 Transcript Day 82ZM (7 March 2018), Application, p. 25 lines 21-26 [DBT, Tab 55]. 
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not wait for care because of the Impugned Provisions. The plaintiffs have therefore failed to 

establish an essential element of causation. 

4.2.3.2.2 The Impugned Provisions Did Not Cause Wait Time Problems for the 
Patient Plaintiffs 

1836. The expert evidence as to the general propositions set out above is borne out by the 

evidence relating to the specific experiences of the Patient Plaintiffs, detailed in Section 3.5. 

1837. The plaintiffs thus cannot establish that the Impugned Provisions caused the wait times 

that form the basis for their claim.  

1838. Rather, the evidence establishes that the causes of their wait times were failures by one or 

more of their treating physicians to provide them with appropriate assistance. Such failures, while 

certainly regrettable, cannot ground an argument that the Province has caused a breach of the 

plaintiff patients’ security of the person. 

1839. As a result, the plaintiffs’ claim ought to be dismissed. 

4.2.3.2.3 Public System Wait Times Would Increase Without the Impugned 
Provisions 

1840. Further, the expert evidence establishes that, in the absence of the Impugned Provisions, 

waiting times in the public health care system would not improve, and may well become longer. 

This evidence is described in detail in Section 3.7 above. 

1841. The Kirby Commission made similar observations:2044 

First, if waiting lines are caused by a shortage of physicians and other health care providers, as 
evidence before the Committee strongly suggests they are, at least in part, then allowing a 
parallel private system will not reduce the total waiting time between the two lines, and may 
even make the public waiting lines worse. This is because, in this case, the bottleneck is the 
number of service providers and not the number of medical facilities, such as equipment or 
hospital beds, so increasing the latter will have no effect on the total length of the waiting line, 
and siphoning off a finite number of health care personnel to service private patients will mean 
that fewer are available to care for the public ones. 
 
Second, even if the supply of human resources is not the problem, experience from other 
countries shows that allowing the creation of a parallel private system does not shorten the 
waiting lines in the public system. Among the reasons for this is the fact that health care 
providers (e.g. physicians) and/or patients use the waiting lists for somewhat less urgent cases 
than they might otherwise have done. 

                                                 
2044 Exhibit 433A, PSCBD, Report of the Standing Senate Committee on Social Affairs, Science and Technology, 
vol. 4 (September 2001), at p. 2087. [Prima Facie Truth] [DBE, Tab 128] 
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1842. The plaintiffs thus cannot establish that the Impugned Provisions are the cause of any 

problems that the Patient Plaintiffs experienced because the evidence does not establish that 

striking down the Impugned Provisions would address the wait times that they say constitute the 

breach of s. 7. 

4.2.3.2.4 The Patient Plaintiffs Would Not Have Had Access to the Private System 

1843. Finally, as set out in detail in Section 3.5 above, the Patient Plaintiffs cannot establish on 

the evidence that, if the Impugned Provisions had not existed, they would have been able to 

access the services offered by private clinics such as Cambie and SRC. Indeed, the evidence 

strongly suggests that they would not have been able to do so. 

1844. Thus, even if the Impugned Provisions had not existed, the Patient Plaintiffs’ experiences 

would not have been different. In a very profound and meaningful sense, therefore, it cannot be 

said that the Impugned Provisions caused whatever harm the plaintiffs seek to establish. 

4.2.3.2.5 There Is No Prohibition 

1845. Finally, although the plaintiffs refer hundreds of times in the course of the PFA to a 

supposed “prohibition on access,” the fact of the matter is that the Impugned Provisions (a) do 

not “prohibit” access to private pay medical services, and (b) do not apply to the Patient 

Plaintiffs. 

1846. The plaintiffs claim, in effect, that the Patient Plaintiffs’ rights under s. 7 are infringed 

because physicians are not permitted to charge Beneficiaries privately, forcing the Beneficiaries 

to wait for care in the publicly-funded system. 

1847. In actual fact, though, the Impugned Provisions do not prohibit physicians from providing 

medically necessary services and charging Beneficiaries for them. The only limitations that the 

MPA places on such charging is that the physician must not be enrolled in the MSP, and may not 

charge more than MSP rates if providing services in a publicly-funded facility. 

1848. As described in Section 3.1.2 above, the effect of the Impugned Provisions is to put limits 

on the ability of physicians who are enrolled in the MSP to charge Beneficiaries for Benefits. 

They do not in any way preclude physicians from providing medical services. Professor Prémont 
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commented on this aspect of the regulatory regime:2045 

Provinces have never forced physicians to enrol into the public system. Physicians can decide 
not to enrol or be non-participants. As a corollary, Canadian provinces do not forbid physicians 
from engaging in a completely separate and private practice, so long as it is financed privately. 
Instead, what provinces do is ensure that the public funds cannot be directed to support a 
private healthcare system. In other words, provinces have used their regulatory powers in 
healthcare to minimize cross-subsidization from the public system to a private delivery of care 
set up to cater to customers or patients paying with private insurance or out-of-pocket money, 
be it to jump the queue or not (Flood, 2001). Thus, physicians are free to engage into a totally 
private practice (with some limitations, in particular regarding hospital care), but when doing 
so, they must assume all the risks of a private practice. They cannot count on public funding to 
round up their private revenues. This is achieved with the prohibition of co-mingling. 
Physicians cannot simultaneously be in the public system and out of it; they must choose. 

1849. To the extent that the Impugned Provisions affect physicians who are not enrolled under 

the Act, they only apply to charges for medically necessary services provided in publicly-funded 

facilities. Physicians who wish to provide medically necessary services outside of the public 

system are able to do so, so long as they do not provide those services in what are essentially 

public facilities. The Act discourages this kind of practice, because it does have an effect on the 

equitable provision of medically necessary services to British Columbia residents, but it does not 

prohibit it. 

1850. There is no question that the legislation does not encourage provision of medically 

necessary services outside of the publicly-funded system, because of the effects that such 

provision has on the principle that care should be equally available to all on the basis of need and 

not ability to pay, but the legislation does not prohibit it. 

1851. The plaintiffs’ own expert evidence acknowledges this fact. Åke Blomqvist, one of the 

plaintiffs’ expert witnesses, testified as follows:2046 

Provinces limit, to varying degrees, the opportunities for private insurance and for private 
practice outside the provincial plans through regulations regarding physicians opting out of the 
public plans, limits on fees, bans on private insurance or direct patient billing, etc. (Boychuk 
2008). As a result of these restrictions, privately supplied hospital and physician services have 
become a negligible part of most provinces’ healthcare systems, even in New Brunswick and 
PEI where the restrictions are somewhat more relaxed (see Table 1). Canada’s provinces 
implemented these restrictions on private insurance and service provision as a way to ensure 
that the public plans would remain the main healthcare funding channel and to remove barriers 
against access for those with limited financial means (Bliss 2010). … [footnotes omitted] 

                                                 
2045 Exhibit 158, Expert Report of Professor Prémont, pp. 6-7 [DBE, Tab 57]. 
2046 Exhibit 93, Expert Report of Professor Blomqvist, Ex. “A”, pp. 4-5 [DBE, Tab 38]. 
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1852. Thus there is no sufficient causal connection between the Impugned Provisions and 

whatever deprivation the plaintiffs may be able to make out. This is again sufficient, in and of 

itself, to entitle the defendant to dismissal of the plaintiffs’ section 7 claim. 

4.2.4 Principles of Fundamental Justice 

1853. Even if the plaintiffs were able to persuade the Court that the Patient Plaintiffs have 

suffered a deprivation of their life, liberty, or security of the person, and that the Impugned 

Provisions have a sufficient causal connection to such deprivation, they have not made out a 

breach of s. 7 unless they are also able to establish on the evidence that their deprivation was not 

in accordance with the principles of fundamental justice. It must be emphasized that on this issue, 

the onus of proving a breach is on the plaintiffs. 

1854. In their pleadings, the plaintiffs identified four principles of fundamental justice that they 

allege apply to their claim: arbitrariness, overbreadth, gross disproportionality, and vagueness. 

They have since abandoned the claim regarding vagueness. The defendant will address each of 

the remaining three principles in turn. 

1855. It must first be noted, however, that these three principles are not entirely distinct and 

independent of each other.  

1856. The Supreme Court of Canada has acknowledged the interrelated nature of the principles 

of arbitrariness, overbreadth, and gross disproportionality:2047 

As these principles have developed in the jurisprudence, they have not always been applied 
consistently. The Court of Appeal below pointed to the confusion that has been caused by the 
“commingling” of arbitrariness, overbreadth, and gross disproportionality (at paras. 143-51). 
This Court itself recently noted the conflation of the principles of overbreadth and gross 
disproportionality (R. v. Khawaja, 2012 SCC 69, [2012] 3 S.C.R. 555 (S.C.C.), at paras. 38-40; 
see also R. v. C. (S.S.), 2008 BCCA 262, 257 B.C.A.C. 57 (B.C. C.A.), at para. 72). In short, 
courts have explored different ways in which laws run afoul of our basic values, using the same 
words — arbitrariness, overbreadth, and gross disproportionality — in slightly different ways. 
 
Although there is significant overlap between these three principles, and one law may properly 
be characterized by more than one of them, arbitrariness, overbreadth, and gross 
disproportionality remain three distinct principles that stem from what Hamish Stewart calls 
“failures of instrumental rationality” — the situation where the law is “inadequately connected 
to its objective or in some sense goes too far in seeking to attain it” (Fundamental Justice: 
Section 7 of the Canadian Charter of Rights and Freedoms (2012), at p. 151). As Peter Hogg 
has explained:  

                                                 
2047 Bedford, at paras. 106-107. 
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The doctrines of overbreadth, disproportionality and arbitrariness are all at bottom 
intended to address what Hamish Stewart calls “failures of instrumental rationality”, 
by which he means that the Court accepts the legislative objective, but scrutinizes the 
policy instrument enacted as the means to achieve the objective. If the policy 
instrument is not a rational means to achieve the objective, then the law is 
dysfunctional in terms of its own objective. 
 
(“The Brilliant Career of Section 7 of the Charter” (2012), 58 S.C.L.R. (2d) 195, at p. 
209 (citation omitted)) 

1857. As the Court of Appeal noted relatively recently:2048 

As we demonstrate below, however, laws that come under Charter scrutiny are assessed 
according to a number of standards that, while couched as discrete tenets of the justice system, 
overlap, oscillate and even merge. This doctrinal imprecision and pliability are likely 
unavoidable consequences of dealing with normative and abstract ideas. Although the standard, 
or particular “test”, varies, the essential exercise undertaken with respect to fundamental justice 
under s. 7 is to evaluate broadly the rationality and normative balance struck by the law in 
question. (See, e.g., Manitoba (Director of Child & Family Services) v. C. (A.), 2009 SCC 30 
(S.C.C.), where the majority conducted this evaluation explicitly at para. 108.) 

1858. There will thus necessarily be a great deal of overlap in the treatment of the various 

principles identified by the plaintiffs, and the ultimate question for the court will be whether the 

plaintiffs have discharged the burden of establishing that the Impugned Provisions deprive them 

of life, liberty, or security of the person in a manner that violates a principle that is vital or 

fundamental to our societal notion of justice. 

4.2.4.1 The Challenge Facing the Plaintiffs 

1859. One reason why the plaintiffs are not able to establish a breach of a principle of 

fundamental justice is because their challenge is brought in the context of the administration of 

the public health care system, rather than in the administration of the justice system. 

1860. The application of section 7 of the Charter has traditionally been restricted to the 

administration of the justice system. As Professor Hogg has noted:2049 

Section 7 leads off a group of sections (ss. 7 to 14) entitled “Legal Rights”. These provisions 
are mainly addressed to the rights of individuals in the criminal justice system: search, seizure, 
detention, arrest, trial, testimony and imprisonment are the concerns of ss. 8 to 14. It seems 
reasonable to conclude, as Lamer J. has done, that “the restrictions on liberty and security of the 

                                                 
2048 Carter BCCA, at para. 289; rev’d on other grounds in Carter SCC. 
2049 P.W. Hogg, Constitutional Law of Canada, 5th ed., looseleaf (Toronto: Carswell, 2007) at 47-10 to 47-11. 
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person that s. 7 is concerned with are those that occur as a result of an individual’s interaction 
with the justice system, and its administration”. 

1861. Bastarache J., for the majority of the Supreme Court of Canada, noted in Blencoe that the 

scope of s. 7 had been broadened beyond the criminal justice system, but that it still only applied 

where state action directly implicated the justice system and its administration.2050 

1862. The Supreme Court of Canada has more recently confirmed that “[t]he extent to which s. 

7 of the Charter applies outside the context of the administration of justice has yet to be settled in 

this Court”.2051 

1863. In Chaoulli, the Court did not directly address this limitation on the scope of s. 7. The 

three sets of reasons each approached the issue differently. 

1864. Deschamps J, who authored the majority decision, declined to make any finding with 

respect to the application of s. 7. She stated, instead:2052 

The trial judge adopted a liberal approach to applying the protection afforded by s. 7 of the 
Canadian Charter. She expressed the opinion that the protection is not limited to situations 
involving the administration of justice. This Court has not yet achieved a consensus regarding 
the scope of this protection. In Gosselin, at paras. 78 and 83, McLachlin C.J. did not consider it 
necessary to answer the question definitively. In my opinion, the same question of law does not 
arise in the context of the Quebec Charter. The Quebec Charter has a very broad scope of 
application. It extends to relationships between individuals and relationships between 
individuals and the state. Limiting the scope of s. 1 of the Quebec Charter to matters connected 
with the administration of justice is not justified in light of the general scope of this quasi-
constitutional instrument. 

1865. Thus the reasoning of Justice Deschamps does not provide any assistance relating to the 

scope of s. 7. 

1866. The reasons for decision of McLachlin CJ and Major and Bastarache JJ, the only reasons 

in Chaoulli to suggest that section 7 had been breached, stressed that section 7 was only engaged 

because, in their view, Québec had failed to provide public health care “of a reasonable standard 

within a reasonable time”:2053 

By imposing exclusivity and then failing to provide public health care of a reasonable standard 
within a reasonable time, the government creates circumstances that trigger the application of s. 
7 of the Charter. 

                                                 
2050 Blencoe v. British Columbia (Human Rights Commission), 2000 SCC 44 at para. 45-46. 
2051 Association des juristes de justice c. Canada (Procureur général), 2017 SCC 55 at para. 49. 
2052 Chaoulli SCC, at para. 33. 
2053 Chaoulli SCC, at para. 105. 
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1867. Finally, Binnie, LeBel, and Fish JJ held as follows:2054 

We cannot find in the constitutional law of Canada a “principle of fundamental justice” 
dispositive of the problems of waiting lists in the Quebec health system. In our view, the 
appellants’ case does not rest on constitutional law but on their disagreement with the Quebec 
government on aspects of its social policy. …2055 
 
Claimants whose life, liberty or security of the person is put at risk are entitled to relief only to 
the extent that their complaint arises from a breach of an identifiable principle of fundamental 
justice. The real control over the scope and operation of s. 7 is to be found in the requirement 
that the applicant identify a violation of a principle of fundamental justice. The further a 
challenged state action lies from the traditional adjudicative context, the more difficult it will be 
for a claimant to make that essential link. As will become clear, that is precisely the difficulty 
encountered by the claimants here: they are unable to demonstrate that any principle of 
fundamental justice has been contravened.2056 [emphasis in original] 
 
Thus, the formal requirements for a principle of fundamental justice are threefold. First, it must 
be a legal principle. Second, the reasonable person must regard it as vital to our societal notion 
of justice, which implies a significant societal consensus. Third, it must be capable of being 
identified with precision and applied in a manner that yields predictable results. These 
requirements present insurmountable hurdles to the appellants. The aim of “health care to a 
reasonable standard within reasonable time” is not a legal principle. There is no “societal 
consensus” about what it means or how to achieve it. It cannot be “identified with precision”. 
As the testimony in this case showed, a level of care that is considered perfectly reasonable by 
some doctors is denounced by others. Finally, we think it will be very difficult for those 
designing and implementing a health plan to predict when its provisions cross the line from 
what is “reasonable” into the forbidden territory of what is “unreasonable”, and how the one is 
to be distinguished from the other.2057 [emphasis in original] 

1868. Thus, applying the rationale of those three judges, which is equally as authoritative as the 

reasoning of McLachlin CJ and Major and Bastarache JJ, it will be particularly difficult for the 

plaintiffs to establish a breach of a principle of fundamental justice because the operation of the 

public health care system is so far removed from the administration of the justice system. 

1869. The plaintiffs have not established, and cannot establish, any breach of a principle of 

fundamental justice, and that this is particularly so because the administration of justice is in no 

way implicated in their challenge. 

                                                 
2054 Chaoulli SCC, at para. 199. 
2055 Chaoulli SCC, at para. 167. 
2056 Chaoulli SCC, at para. 199. 
2057 Chaoulli SCC, at para. 209. 
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1870. The Alberta Court of Appeal has recently warned of the risks inherent in attempting to 

apply the principles of fundamental justice in the context of social programs such as the MSP:2058 

Part of the problem is the breadth of terms used in constitutional documents. They speak of 
“peace, order and good government”, “life, liberty and the pursuit of happiness”, and “life, 
liberty, and security of the person”. They say nothing about the difficult social issues that come 
before the courts: capital punishment, euthanasia, abortion, prostitution, drug treatment, etc. 
Controlling this vague language falls to the courts, and an absence of institutional self-restraint 
by the judiciary makes the problem worse, not better. The Supreme Court has recast the phrase 
“principles of fundamental justice” with even less precise terms like overbreadth, 
disproportionality and arbitrariness, none of which have been comprehensively defined. It is, 
unfortunately, sometimes difficult to discern the difference between these concepts and a 
simple disagreement by the judiciary with the public policy decisions of democratically elected 
officials. 

1871. The Supreme Court of Canada has recently confirmed that the principles of fundamental 

justice relate to the operation of the legal system:2059 

Principles of fundamental justice have three characteristics. They must be legal principles, there 
must be “significant societal consensus” that they are “fundamental to the way in which the 
legal system ought fairly to operate” and they must be sufficiently precise so as “to yield a 
manageable standard against which to measure deprivations of life, liberty or security of the 
person”: R. v. Malmo-Levine, 2003 SCC 74, [2003] 3 S.C.R. 571 (S.C.C.), at para. 113, per 
Gonthier and Binnie JJ.; R. v. B. (D.), 2008 SCC 25, [2008] 2 S.C.R. 3 (S.C.C.), at para. 46, per 
Abella J.; R. v. Anderson, 2014 SCC 41, [2014] 2 S.C.R. 167 (S.C.C.), at para. 29, per 
Moldaver J. [emphasis added] 

1872. The Alberta Court of Appeal noted in 2007 that the majority of the Supreme Court of 

Canada has held that “s. 7 is not for the ‘adjudication of policy matters’.” The Court of Appeal 

went on to say, after reviewing the decision in Chaoulli:2060 

These lengthy extracts demonstrate that the Court in Chaoulli did not adopt a rule that s. 7 
permits the review by the courts of all government policies on the basis that they are 
“arbitrary”, as that term was used by McLachlin C.J.C., and Bastarache and Major JJ. There 
being no majority view on the subject, the law as laid down by the clear majority in Canadian 
Foundation for Children, that s. 7 is not for the “adjudication of policy matters”, continues to 
prevail. 

1873. The same court more recently warned of the dangers associated with invoking s. 7 in the 

context of social programs:2061 

The text of s. 7 signals that the drafters of the Charter never intended it to be applied to the 
review of social and economic policies. It certainly was not drafted with that in mind. In 

                                                 
2058 Allen, at para. 32. 
2059 Federation of Law Societies of Canada, at para. 87. 
2060 Trang v. Alberta, 2007 ABCA 263 at paras. 32-33. 
2061 Allen, at paras. 32-34. 
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addition to its wording being open-ended, there is no obvious link between 1) the concept of a 
social or economic policy impinging on security of the person, and 2) the exception “in 
accordance with the principles of fundamental justice”. As Prof. Hogg has pointed out, the 
intention of the framers of the Charter to restrict judicial review to procedural matters has been 
“totally disregarded by the Supreme Court of Canada” with dramatic consequences: P. Hogg, 
The Brilliant Career of Section 7 of the Charter (2012), SCL Rev (2d) 195 at p. 198. 
 
The Ontario Court of Appeal highlighted the problem of attempting to constitutionalize social 
policies in Tanudjaja v Canada (A.G.), 2014 ONCA 852, 123 OR (3d) 161, leave to appeal 
denied, June 25, 2015, SCC #36283. That case involved an assertion of a free-standing 
constitutional right to “adequate housing”, and amounted to an open invitation to the courts to 
take charge of housing policy in Ontario. In holding that the issue was not even justiciable, the 
majority noted:  
 

Finally, there is no judicially discoverable and manageable standard for assessing in 
general whether housing policy is adequate or whether insufficient priority has been 
given in general to the needs of the homeless. This is not a question that can be 
resolved by application of law, but rather it engages the accountability of the 
legislatures. Issues of broad economic policy and priorities are unsuited to judicial 
review. Here the court is not asked to engage in a “court-like” function but rather to 
embark on a course more resembling a public inquiry into the adequacy of housing 
policy. 
 

While Tanudjaja was premised on allegations of unconstitutional inaction, the analytical issues 
are no less acute when an existing social policy is challenged. 

1874. In this case, as in Tanudjaja, the court “is not asked to engage in a ‘court-like’ function 

but rather to embark on a course more resembling a public inquiry into the adequacy of [health] 

policy.” As has been noted above, the plaintiffs’ claim has been advanced in a manner similar to 

the claim that was summarily dismissed by the Court of Appeal in Canadian Bar Association.2062 

The context is simply not an appropriate one in which to apply section 7. 

1875. Emmett Macfarlane has delineated some of the reasons why it is appropriate, in the 

context of a claim such as this one, for the court to decline the plaintiffs’ invitation to wade into 

matters of public policy:2063 

The comparative advantage of legislatures over courts is the result of a number of factors. First, 
judges do not have the resources necessary to assist them in evaluating public policy. By 
contrast, legislatures have abundant resources from which to draw in order to evaluate 
empirical evidence, from policy analysts in the bureaucracy to researchers who are part of 
legislative staff; and legislatures can thus account for issues like “public and expert opinion, 
cost to the public treasury, [and] administrative feasibility” more readily than can judges 

                                                 
2062 CBA BCCA. See also MacLaren. 
2063 E. Macfarlane, “The Dilemma of Positive Rights: Access to Health Care and the Canadian Charter of Rights and 
Freedoms” (2014) 48:3 J. Can Studies 49 at pp. 59-60. 
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(Smiley 1975, 98). While courts can and do take notice of social facts (often in the form of 
social scientific research and third-party reports) in adjudicating charter cases, doing so poses a 
number of problems. As F.L. Morton and Rainer Knopff argue, “the adversarial process was 
not designed to elicit or test the reliability of social facts, since there is no guarantee that the 
relevant social facts will be brought before the court, and even when they are, there is a 
question of whether judges will understand them” (2000, 142-3). It is true that elected 
legislators are also generalists rather than experts in most of the policy areas they are faced 
with, but their ability to draw on the capacity of the bureaucracy for policy analysis, as well as 
on other resources, gives them a near-absolute advantage in forecasting potential difficulties in 
policy implementation and in being able to learn from evaluation of past policies. When the 
Supreme Court has engaged in evaluation of policy evidence, it has not always done a good 
job. A key example of this is the Chaoulli case, where the plurality judgement’s assessment of 
comparative health evidence was lambasted by experts (Macfarlane 2013, 150-54). Other 
studies of the court’s use of facts and evidence are equally critical (Pinard 2004; Jamal 2005).  
 
Second, by virtue of the fact that legislatures control their agendas and courts do not (they are 
restricted to hearing cases on specific claims that come before them), legislatures have the 
advantage of being able to take a wider view with respect to social policy (Smiley 1975, 97-
98). By wider view, I mean that the welfare state is properly regarded as a system of different 
sets of policies, distributed through a variety of policy instruments and delivered by multiple 
levels of governments, sometimes in co-operation. The adjudicative context of court cases, 
which centre on litigants’ circumstances and usually on specific laws or individual policies, is 
not amenable to a holistic view of the policy landscape. As Christopher Manfredi notes, judicial 
emphasis on rights and duties, as opposed to the legislative policy concern with costs and 
benefits, means that court analysis “truncates the assessment of alternatives” (2001, 153-54), in 
that judges are neither interested in or necessarily capable of providing any sort of systematic 
analysis of policy alternatives. 

1876. Others have provided similar cautions, with specific reference to health care policy: 

… [G]overnment departments are better equipped than courts to manage complex programs 
and use resources effectively. They may not always make the best use of available data and 
expertise, but they have far more of it than judges do, and more practice at using it. Moreover, 
they have the major advantage of perspective: they not only can, but must, look at the entire 
system. In the context of health care, they must consider the needs of all patients, compare the 
sometimes incommensurable, and make often tragic trade-offs. In contrast, courts run a higher 
risk of telescopic vision: focussing on the case before them magnifies that case, and removes 
other needs and problems from their field of vision. 2064 
 
… 
 
Although courts serve the important functions of protecting vulnerable beneficiaries and acting 
as a mechanism to enhance governmental accountability, these considerations must be balanced 
against the countervailing concern regarding the judiciary’s competence to adjudicate complex 
matters of social policy. An intricate web of variables influences health sector decision making, 
including the availability of resources (temporal, monetary, and human), public and media 

                                                 
2064 D. Greschner & S. Lewis, “Auton and Evidence-Based Decision-Making: Medicare in the Courts” (2003) Can. 
Bar Rev. 501 at 507-508. 
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pressure, provider and interest group advocacy, bureaucratic self-interest, political factors (for 
example, the timing of the next election), and technical and often contradictory scientific and 
policy evidence. As Cohen and Smith argue, “the state is likely to be involved in polycentric 
disputes in which the determination of any particular factor or issue involves the simultaneous 
adjustment of numerous other factors and issues, and affects the interests of numerous 
individual and collective interests.” Judges must account for the complexity of the health 
system by according government policy choices an appropriate degree of deference.2065 
 
… 
 
Our second proposition about judicial policy making – that its adversarial character impedes 
comprehensive information gathering and processing – is derived from several attributes of 
adjudication. The judicial process is designed primarily to ascertain historical/adjudicative facts 
about discrete events that transpired in the past, rather than social/legislative facts about causal 
relationships, “recurrent patterns of behavior,” and future impact…. Policy making, however, 
requires extensive reliance on social/legislative facts. Adversarial fact-finding complicates 
matters further at the trial court level by presenting information in a manner that detracts from 
its comprehensiveness, quality, and integrity; that promotes unrealistic simplification; and that 
hinders the “logical order needed for a systematic consideration of findings on a specific 
topic”…. At the appellate level, the adversarial nature of adjudication tends to exaggerate the 
authoritativeness of information and to encourage courts to treat hypotheses as axioms…. The 
adjudicative process’s affinity for historical facts also affects its capacity to measure the impact 
of decisions on future behavior…. Courts may be equipped to determine cause-and-effect 
relationships in the context of discrete, historical events, but their ability to do so in the context 
of ongoing phenomena is limited.2066 

1877. The concurring reasons of Watson J.A. in Allen are similar:2067 

Since health management and health care services are important to everyone, Canadians rely on 
their governments to make wise decisions and to respond to needed changes with agility. 
Governments learn of problems or developments, engage experts, consult the public, and 
allocate scarce public resources accordingly. The courts are not there to second guess the policy 
choices of governments, and they lack the governments' ability to acquire information and 
expert advice. There are probably many mixed models, options for exemptions, alliances 
between public and private institutions and so forth that have or could be considered. Some 
might actually improve the existing health care system, but a current defect in the provision of 
services by government is not per se a constitutional wrong. Imperfect as it might be, a result 
may still be what our society would characterize as consistent with fundamental justice under 
our current social realities. Where the rule of law is engaged, the courts are required to act. 
Where an individual can establish not merely adverse consequences, but that those arose due to 
a breach of s. 7 rights by the state, the court is required to give a remedy. But mere 
imperfections in or disagreements about social polices do not rise to that level. 

                                                 
2065 L. Hardcastle, “Douglas v. Independent Living Center: Litigating Access to Publicly Funded Health Services in 
the United States and Canada” (2013), 7 McGill J. L. & Health 67 at 81-82. 
2066 C.P. Manfredi & A. Maioni, “Courts and Health Policy: Judicial Policy Making and Publicly Funded Health 
Care in Canada” (2002), 27 J. Health Politics, Policy & L. 213 at 218-219. 
2067 Allen, at para. 61. 
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1878. For all of these reasons as well, this Court ought to decline the plaintiffs’ invitation to 

interpret the principles of fundamental justice in such a way as to permit the invalidation of 

legislative provisions that are central to the operation of the Province’s public health care system. 

4.2.4.2 The Purpose of the Impugned Provisions 

1879. In order to address the principles of arbitrariness and overbreadth, the purpose of the 

legislative provisions being challenged must be identified. 

1880. The objective of the Impugned Provisions, as set out in s. 2 of the MPA, is to preserve a 

publicly managed and fiscally sustainable health care system for British Columbia in which 

access to necessary medical care is based on need and not an individual’s ability to pay.2068 The 

plaintiffs have effectively accepted this statement of the Act’s purpose:2069 

[T]he Plaintiffs say that the clear purpose of the impugned provisions are to protect the viability 
of and access to the public health care system, which public system is to be available to all 
based on need and not ability to pay. 

1881. Section 17, which prohibits extra-billing by enrolled physicians, furthers this objective by 

preventing all of the potential harms described below under “arbitrariness”. 

1882. Section 18, which limits the amounts that can be charged by non-enrolled physicians who 

provide services in publicly-funded facilities, furthers the objective in precisely the same way. 

1883. Section 45, which prohibits contracts of insurance intended to cover the cost of private 

provision of benefits to beneficiaries, furthers the objective by limiting the profitability of the 

provision of benefits to beneficiaries by non-enrolled physicians. This furthers the objective in 

the same manner as sections 17 and 18, but less directly. 

1884. The plaintiffs have never explained how Section 14 relates to their claim, and they do not 

do so in the PFA. That section merely provides physicians with the option of “opting out” of the 

MSP, allowing them to bill patients directly, subject to the limits set out in section 18. 

4.2.4.2.1 The Principle of Equity 

1885. The plaintiffs set up a straw man by asserting that the defendant “contends that the 

purpose of the impugned provisions are [sic] not only to protect the viability and accessibility of 

                                                 
2068 Medicare Protection Act, R.S.B.C. 1996, c. 286, s. 2. 
2069 PFA, para. 2873. 
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the public system, but also to ensure that everyone in the province has identical access to health 

care treatment”.2070 This is an inaccurate caricature of the defendant’s position. 

1886. As set out elsewhere in this argument and the AGCFA, the principle of equity is central to 

both the CHA and the MPA.  

1887. Professor Hsiao made the following observation:2071 

The specialists who work in this field usually praise Canada for its design of the national health 
insurance because you put equity, equal accessibility as the primary priority. And you learned 
from European countries which did not. And we consider Canada actually took the lessons 
from other countries, made a giant step forward. That's why we study Canadian system and 
your MSP. 

1888. Dr. McMurtry testified as follows with respect to the importance to Canadian society of 

the principle of equity in the Canada Health Act:2072 

Canada’s medicare is much more than a single-payer method of insurance. It is also just and 
equitable, and it contributes in a fundamental way to social inclusion. It is universal: every 
citizen is covered. It is characterized by inclusive risk pooling, not selective risk adjustment. 
The latter is an essential feature of private, for-profit insurance coverage and by its nature 
leaves the most vulnerable to fend for themselves. … 

1889. The short answer to the plaintiffs’ argument at paras. 2874-2887 is that “equitable” is 

different from “identical,” and that it is entirely legitimate for the Legislature to seek to ensure 

and protect equitable access by British Columbians to medically necessary care. The fact that the 

Legislature also seeks to ensure that the public system is preserved, and remains fiscally 

sustainable (“viable”, in the plaintiffs’ terminology), does not detract from the fact that a core 

purpose of the MPA, and the Impugned Provisions, is equitable access to medical care for all 

British Columbians.2073 

4.2.4.3 Arbitrariness 

1890. A law will only be arbitrary if it has no connection to the purpose that lies behind it. 

Arbitrariness asks whether there is a direct connection between the purpose of the law and the 
impugned effect on the individual, in the sense that the effect on the individual bears some 
relation to the law’s purpose. There must be a rational connection between the object of the 
measure that causes the s. 7 deprivation, and the limits it imposes on life, liberty, or security of 

                                                 
2070 PFA, para. 2874. 
2071 Transcript Day 151 (8 May 2019), Evidence of Professor Hsiao, p. 27 lines 32-40 [DBT, Tab 91]. 
2072 Exhibit 122, Expert Report of Dr. McMurtry, p. 7 [DBE, Tab 45]. 
2073 As the AGC has pointed out at para.253 of the AGCFA, it is entirely possible and legitimate for statutes to have 
multiple objectives. 
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the person (Stewart, at p. 136). A law that imposes limits on these interests in a way that bears 
no connection to its objective arbitrarily impinges on those interests. Thus, in Chaoulli, the law 
was arbitrary because the prohibition of private health insurance was held to be unrelated to the 
objective of protecting the public health system.2074 [Bedford, at para. 111] 
 
The principle of fundamental justice that forbids arbitrariness targets the situation where there 
is no rational connection between the object of the law and the limit it imposes on life, liberty 
or security of the person: Bedford, at para. 111. An arbitrary law is one that is not capable of 
fulfilling its objectives. It exacts a constitutional price in terms of rights, without furthering the 
public good that is said to be the object of the law.2075 [Carter, at para. 83] 

1891. The onus is thus on the plaintiffs to establish, on the basis of evidence, that there is no 

connection between the Impugned Provisions and the purpose of the Act. As the Supreme Court 

of Canada explained in Bedford:2076 

An ancillary question, which applies to both arbitrariness and overbreadth, concerns how 
significant the lack of correspondence between the objective of the infringing provision and its 
effects must be. Questions have arisen as to whether a law is arbitrary or overbroad when its 
effects are inconsistent with its objective, or whether, more broadly, a law is arbitrary or 
overbroad whenever its effects are unnecessary for its objective (see, e.g., Chaoulli, at paras. 
233-34). 
 
As noted above, the root question is whether the law is inherently bad because there is no 
connection, in whole or in part, between its effects and its purpose. This standard is not easily 
met. The evidence may, as in Morgentaler, show that the effect actually undermines the 
objective and is therefore “inconsistent” with the objective. Or the evidence may, as in 
Chaoulli, show that there is simply no connection on the facts between the effect and the 
objective, and the effect is therefore “unnecessary”. Regardless of how the judge describes this 
lack of connection, the ultimate question remains whether the evidence establishes that the law 
violates basic norms because there is no connection between its effect and its purpose. This is a 
matter to be determined on a case-by-case basis, in light of the evidence. [emphasis added] 

1892. Professor Hamish Stewart has noted:2077 

The defect of an arbitrary law is that it affects the section 7 interests for no reason. The lack of 
connection that is the key to arbitrariness can be demonstrated by showing either that the law 
undermines its own purpose or that the law does not connect with that purpose at all. 

1893. Professor Stewart more recently described the test this way:2078 

To hold that a law is arbitrary is to hold that the legislature that enacted it was, in a very basic 
sense, irrational: the legislature had an acceptable objective in mind but chose a completely 

                                                 
2074 Bedford, at para. 111. 
2075 Carter SCC, at para. 83. See also R. v. Smith, 2015 SCC 34 at paras. 23, 25, 27. 
2076 Bedford, at paras. 118-119. 
2077 Hamish Stewart, “Bedford and the Structure of Section 7” (2015) 60 McGill L.J. 575 at 584. 
2078 Hamish Stewart, Fundamental Justice: Section 7 of the Canadian Charter of Rights and Freedoms, 2d ed. 
(Toronto: Irwin Law, 2019) at 169-170. 
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unsuitable means for achieving it. A court will understandably be quite reluctant to attribute 
this level of irrationality to the legislature, and so claims of arbitrariness have frequently been 
rejected. There are only two cases in which a clear majority of the Supreme Court of Canada 
has found a law or a decision by a public official to be arbitrary: Canada (AG) v. PHS 
Community Services Society … and R. v. Smith. 

1894. The plaintiffs attempt to argue that they merely need to establish that the Impugned 

Provisions are “insufficiently connected or unnecessary” in order to succeed in establishing 

arbitrariness.2079 They even go so far as to suggest (rather incoherently) that “the issue is whether 

the elimination of these prohibitions … can be justified on the basis that this is necessary to 

preserve the public system”.2080 

1895. Either formulation is simply wrong, and is inconsistent with the Supreme Court’s most 

recent decisions. In June of 2018, for example, the Court stated:2081 

The trial judge reasonably concluded that, given the concerns relating to cultural bias, it was 
problematic for the CSC to continue to use the impugned tools without qualification or caution. 
Be that as it may, to establish arbitrariness or overbreadth, Mr. Ewert had to show on a balance 
of probabilities that the CSC’s practice of using the impugned tools with respect to Indigenous 
offenders had no rational connection to the relevant government objective. The fact that a 
government practice is in some way unsound or that it fails to further the government objective 
as effectively as a different course of action would is not sufficient to establish that the 
government practice is arbitrary. [emphasis added] 

4.2.4.3.1 The Impugned Provisions Are Not Arbitrary 

1896. For the reasons that follow, the Impugned Provisions are not arbitrary. There is a rational 

connection – indeed, there are many rational connections – between the effects of the Impugned 

Provisions and their purpose. 

4.2.4.3.2 The Majority in Chaoulli Found a Rational Connection 

1897. It must be noted, first, that a majority of the judges who decided Chaoulli at the Supreme 

Court of Canada held that there was a rational connection between the legislative provisions at 

issue in that case and the purpose of the legislation, which was to “preserve the public health care 

system”. 

1898. The three judges on whose definition of “arbitrary” the plaintiffs rely did find that 

Quebec’s prohibition of private insurance was arbitrary. However, the three other judges who 

                                                 
2079 PFA, para. 2820. 
2080 PFA, para. 2375. 
2081 Ewert v. Canada, 2018 SCC 30 at para. 73. 
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addressed section 7 held that the legislation was not arbitrary, because “it cannot be said that the 

prohibition against private health insurance ‘bears no relation to, or is inconsistent with’ 

preservation of a health system predominantly based on need rather than wealth or status”.2082 

1899. Furthermore, with respect to s. 9.1 of the Quebec Charter, the seventh judge, Deschamps 

J, held as follows:2083 

The next question is whether the prohibition on private insurance has a rational connection 
with the objective of preserving the public plan. Does this measure assist the state in 
implementing a public plan that provides high-quality health care services that are accessible 
to all residents of Quebec? 
 
According to the trial judge, the effect of the measure adopted by the state is to “significantly” 
limit private health care. Although the effect of a measure is not always indicative of a 
rational connection between the measure and its objective, in the instant case the 
consequences show an undeniable connection between the objective and the measure…. 

1900. Thus, to the extent that Chaoulli is relevant, a majority of the Supreme Court of Canada in 

that case found that there was a rational connection between the effect of the prohibition on 

private insurance and the objective of the legislation. 

4.2.4.3.3 Rational Connection 

1901. In the absence of the Impugned Provisions, the Province would be unable to ensure the 

sustainability of the public health care system, and would be unable to ensure that access to 

necessary medical care in British Columbia would be based on need, and not on ability to pay. 

The expert evidence, as set out in Section 3.7 above, establishes the following reasons why that is 

so: 

a. Allowing private insurance and dual practice will create inequities in the health care 

system by giving those who can afford private insurance better access to health care 

services; 

b. Allowing private insurance and dual practice will not reduce wait lists in the public 

system and is likely to increase them; 

c. Allowing private insurance and dual practice will not increase system capacity, 

particularly where there are existing shortages of doctors, nurses and other clinicians, 

                                                 
2082 Chaoulli SCC, at para. 257. 
2083 Chaoulli SCC, at paras. 57-58. 
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and in any event, the demand response to the availability of private treatment will 

likely outweigh any capacity gains; 

d. Allowing private insurance gives rise to concerns about risk-adjustment; 

e. Allowing dual practice creates perverse incentives which are extremely difficult to 

regulate or manage; and 

f. Allowing private finance and dual practice will cause other types of harm to the public 

system, including: 

i. increased administrative costs associated with the regulation of private health 

insurance and dual practice; 

ii. unavailability of physicians to consult in the public system; and 

iii. increased competition for key personnel such as surgeons, anesthesiologists, 

and nurses. 

1902. The plaintiffs assert2084 that the Legislature has simply “assumed” that these are actual 

risks associated with permitting a two-tier health care system. This is belied by the legislative 

history detailed in Section 3.1.4 above. It is also worth noting in this context that a report 

prepared for the Ministry of Health in March of 2004 identified the following as potential risks of 

increased private sector participation in the provision of health care:2085 

 Equity and access concerns – two-tier health care 
 Cost containment 
 Sustainability 
 Quality and safety 
 Impact of patient charges 
 Potential for private sector to generate need 
 Private sector siphoning resources from public system 
 Public sector subsidizing various aspects of private funding and delivery 
 Cream-skimming easy, high-margin procedures leaving difficult cases for public 

system 
 Adverse selection problems in an expended private insurance market 
 Increased utilization of inappropriate care (e.g. through unnecessary reliance on 

high technology equipment and over-reliance on laboratory tests) 
 Increased availability and demand for cost-ineffective interventions 

                                                 
2084 See, e.g., PFA paras. 11, 279, 289-290, 292, 296, 302, 316, 2879, and 2882. 
2085 Exhibit 565, DSCBD, Kathleen Osborne, “Moving Beyond Ideology: Ensuring the Integrity and Sustainability 
of Medicare in an Era of Increasing Private Sector Involvement – Final Report” (31 March 2004), p. 127 at p. 140. 
[Authenticity] [DBE, Tab 183]. 
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 “Quality competition” may create inappropriate emphasis on investment in high 
technology equipment and hotel aspects of care 

 Inappropriate service mix 
 Inappropriate distribution of facilities and providers 
 Labour market impacts (exacerbating [existing] human resource shortages by 

drawing away personnel from the public sector) 
 Potential decrease in overall funding and service provision in public system 
 Risk of service gaps due to facility closures 

1903. Professor Daniel Kessler agreed that there are legitimate concerns raised by permitting 

private pay health care and dual practice for physicians:2086 

A Well, I’m not saying that dual practice is not harmful. What I’m saying is that 
there is no empirical evidence of the theoretically proposed harms, and it is that 
which the Cochrane Collaboration report states. 

Q All right. So you don’t take the -- you don’t say that merely because the Cochrane 
Collaboration could not find studies which supported the proposition that the ban 
didn’t lead to improvement, you don’t go the next step to say that therefore dual 
practice is not harmful? 

A Oh, no, certainly not. I can’t assure the court that dual practice is not harmful. 
There are theoretically reasons to be concerned about it. 

1904. Professor Kessler’s personal assessment was that the potential benefits of doing so 

outweighed those concerns.2087 That weighing of risks and benefits, however, is appropriately 

made by the Legislature, and not by the courts – let alone individual expert witnesses. 

1905. The evidence establishing each of the assertions set out above will now be reviewed. 

1906. Before doing so, however, it must be stressed again that the onus is not on the defendant 

to prove that any of these concerns would manifest themselves if the Impugned Provisions were 

struck down. Rather, the onus is on the plaintiffs to prove that they would not. This is because the 

plaintiffs’ onus is to prove, on a balance of probabilities, and on admissible, cogent, and 

compelling evidence, the absence of a rational connection between the purpose of the impugned 

legislation and its effects. So long as the Legislature has a rational basis for believing that any 

one or more of these concerns could eventuate, the Impugned Provisions cannot be said to be 

arbitrary. 

 

                                                 
2086 Transcript Day 52 (14 December 2016), Evidence of Daniel Kessler, p. 75 lines 16-43 [DBT, Tab 39]. 
2087 See, e.g., Transcript Day 52 (14 December 2016), Evidence of Daniel Kessler, p. 56 line 17 – p. 57 line 16 
[DBT, Tab 39]. 
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4.2.4.3.4 Striking Down the Impugned Provisions Will Create Inequity 

1907. The Standing Senate Committee on Social Affairs, Science and Technology held 

extensive hearings on the Canadian health care system in 2001 and 2002. In its final report, the 

Committee stated as follows:2088 

The Committee is keenly aware that shifting more of the cost to individual patients and their 
families via private payments, the facile “solution” recommended by many, is really nothing 
more than an expensive way of relieving or, at the least, diminishing governments’ problem. 
Regardless of how it is expressed (as a share of GDP, share of government spending, etc.), 
there is only one source of funding for health care – the Canadian public – and it has been 
shown conclusively that the most cost-effective way of funding health care is by using a single 
(in our case, publicly administered or governmental) insurer/payer model. 
 
The Committee believes strongly that Canada should continue to adhere to this most efficient 
and effective model of universal health care insurance, and it is clear to the Committee that 
Canadians believe this too. … 
 
Therefore, the Committee strongly believes that funding for medically required hospital care 
and physician services must remain the responsibility of a publicly funded and administered 
health care insurance program. This is consistent with Principle Four in our Volume Five, 
which stated: “Health services covered under the Canada Health Act should remain publicly 
insured. Other health services should continue to be funded using a mix of public and private 
sources, as they are now.” 

1908. These comments echoed comments made a decade earlier by the British Columbia Royal 

Commission on Health Care and Costs:2089 

If the provincial economy is healthy, then government revenues will be ample and the health 
care system can maintain itself or expand without straining financial resources. But if the 
economy stagnates or declines, the government’s revenue is reduced and some combination of 
deficits, increased taxes and program cutbacks follows. Private funding is not a way out of this 
circumstance. In the face of slow growth, transferring the costs of programs from government 
to private budgets does not make them more affordable, it just charges them to someone else. 

1909. The expert evidence reviewed in Section 3.7 above establishes that allowing private 

insurance and dual practice will create inequities in the health care system by giving those who 

can afford private insurance better access to health care services. 

1910. There are at least six ways in which these inequities will be created or exacerbated: 

a. Physicians will leave the public system for the private system; 
                                                 
2088 Exhibit 433B, PSCBD, Volume 2, Report of the Standing Senate Committee on Social Affairs, Science and 
Technology, vol. 6 (October 2002), p. 2382 at pp. 2406, 2669. [Prima Facie Truth] [DBE, Tab 129] 
2089 Exhibit 575A, DSCBD, Closer to Home: Summary of the Report of the British Columbia Royal Commission on 
Health Care and Costs, vol. 1 (Victoria: Crown Publications Inc., 1991), p. 704 at p. 715. [Prima Facie Truth] 
[DBE, Tab 191] 
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b. Physicians operating in a private system will be unavailable to provide 

consultations and emergency services in the public system; 

c. Ensuring an adequate supply of physicians for the public system will become 

more difficult; 

d. Making improvements to the public system would become more difficult; 

e. Those British Columbians in the greatest need would be unable to access private 

insurance or the private system; and 

f. Waits for scheduled surgeries in the public system will not improve, and may well 

become worse. 

4.2.4.3.4.1 Physicians and Other Health Professionals Would Leave the Public 
System for the Private System 

1911. As set out in detail in Section 3.4 above, physician remuneration at private clinics in 

British Columbia is significantly higher than remuneration in the public system.  

1912. Dr. Day himself admitted that physicians “are not immune to established economic 

pressures and principles,”2090 and he himself has not worked in the public system for many years. 

1913. The incentive for physicians to shift their effort from the public system into the private 

system is plain, as is the lure of such an incentive. 

1914. Dr. Regan testified that after he had open heart surgery in 2013, he reduced the amount of 

work that he did both in the public system and at Cambie. He specifically testified that he did not 

substitute work at Cambie for work he could have been doing in the public system.2091 

1915. Appendix J, however, shows that although Dr. Regan dramatically reduced the amount of 

work he did in the public system after 2013, his work at Cambie continued at more or less the 

same level, and even increased in 2017. This is a concrete example in the evidence of a physician 

preferring work in the private system over work in the public system. 

1916. This applies to anesthesiologists as much as to any other type of physician, and it is plain 

from the evidence described in Section 3.2.10.3 above that anesthesiologists, whose availability 

is critical to most surgeries, are in such short supply that the public health care system simply 

cannot afford to allow them to leave to work in private clinics. 

                                                 
2090 Transcript Day 116 (17 September 2018), Evidence of Dr. Day, p. 47 lines 35-41 [DBT, Tab 73]. 
2091 Transcript Day 49 (9 December 2016), Evidence of Dr. Regan, p. 42 line 26 - p. 43 line 2 [DBT, Tab 36]. 
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1917. The evidence of Professor Hurley actually suggests that allowing physicians to earn more 

money in a private system may have the effect of reducing the amount of services they provide 

overall.2092 

1918. As discussed in Section 3.2.10, there was significant evidence at trial that shortages of 

allied health professionals, such as skilled OR nurses, have also had significant impacts on the 

ability of hospitals and health authorities to schedule surgeries. 

1919. This is in the face of evidence from Dr. Day that Cambie has never had any difficulty 

recruiting all of the OR nurses it requires, beginning by paying them significantly higher wages 

than nurses in the public system and offering them greater flexibility.2093 

1920. There is evidence as well that allied health professionals such as physiotherapists are 

already being attracted to the private sector:2094 

Following a trend that is occurring nationally, the balance is shifting between private and public 
sector employment in physiotherapy in BC. In 2012, 42.6% of physiotherapists worked in the 
private sector. By 2016, this percentage had increased to 47.85%. Health authorities indicate 
new grads are increasingly drawn to private sector opportunities that offer competitive 
compensation, greater flexibility of scheduling, a more manageable caseload and a focus on 
musculoskeletal practice desired by many new entrants to the occupation. [footnote omitted] 

1921. It is obvious that a loss of physicians, nurses, and other health professionals from the 

public health care system to a private tier would impact the ability of the public sector to provide 

quality care to ordinary British Columbians, demonstrating a rational connection between the 

effects of the Impugned Provisions and their purpose. 

4.2.4.3.4.2 Physicians Operating in a Private System Would Be Unavailable to 
Consult in the Public System 

1922. The evidence before the Court, referred to in Section 3.2.6.2.2, shows that specialist 

surgeons do not operate on the majority of patients they see for consultations. Rather, most 

patients seen by most specialists have their conditions treated non-surgically. 

1923. The significance of this lies in the fact that time spent by a specialist in a private clinic 

operating on patients with the means to “jump the queue” necessarily reduces the amount of time 

                                                 
2092 Exhibit 121, Report of Professor Hurley, p. 34; Tab 2, Supplementary Report, p. 2 [DBE, Tab 44]. 
2093 Transcript Day 116 (17 September 2018), p. 29 line 24 – p. 30 line 21 [DBT, Tab 73]; Exhibit 346A, Affidavit 
#9 of Dr. Brian Day, made 26 January 2018, p. 19, paras. 96-101. 
2094 Exhibit 565, DSCBD, “British Columbia Provincial Health Workforce Strategy 2018/2019 – 2020/2021”, p. 233 
at p. 284. [Prima Facie Truth] [DBE, Tab 183] 
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that the specialist is available to consult with those patients – by definition, those of lesser means 

– who would benefit from non-surgical treatment. 

1924. Stefan Fletcher made the linkage quite explicit: “if a surgeon is spending more time doing 

surgery, they’re spending less time in the office, so the office is starting to get out of control”.2095 

ReBalanceMD has dramatically reduced Wait One times for patients whose conditions require 

non-surgical treatment.2096 Similar arrangements could be made by other groups of physicians, 

but introducing that kind of change of mindset can be challenging.2097 

1925. The plaintiffs make the remarkable assertion that reducing Wait One times for non-

surgical patients would have “no health care benefit to patients,” and would not “serve any 

conceivable healthcare purpose” or “reduce the amount of harm that patients suffer while 

waiting”.2098 They refer to no evidence, however, that would suggest that non-surgical patients 

are deserving of less concern than those whose conditions are treated by surgery. 

1926. As discussed in Section 3.4.1.2 above, when a specialist sees a patient for a private paid 

consultation at SRC (referred to as an “independent medical assessment”), they will typically 

spend two or three times as long as they would with a patient in the public system. That means 

that for every private patient that a specialist sees at SRC, there are two or three public patients 

who are not being seen for a consultation. 

1927. This once again demonstrates a rational connection between the effects of the Impugned 

Provisions and their purpose, since encouraging specialist physicians to focus their efforts on 

public patients affects the ability of the public system to provide timely and quality care. 

4.2.4.3.4.3 Ensuring an Adequate Supply of Physicians for the Public System 
Would Become More Difficult 

1928. If the Impugned Provisions were struck down, it would become more difficult for the 

public health care system to attract and retain sufficient physicians and other health care 

professionals to provide the standard of care that the public expects from their public health care 

system. 

                                                 
2095 Transcript Day 30 (1 November 2016), Evidence of Stefan Fletcher, p. 62 lines 42-44 [DBT, Tab 24]. 
2096 As discussed above in Section 3.2.6.4. 
2097 See discussion in Section 3.2.10.1 above. 
2098 PFA, paras. 2411, 2412, and 2425. 
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1929. Not only will valuable human resources be drawn away from the public system, the 

public will have to incur the cost and delay involved in training the physicians, nurses, and others 

to replace them. As detailed in Section 3.2.13 above, this is expensive and time-consuming. 

1930. Again, this demonstrates a rational connection between the effects of the Impugned 

Provisions and their purpose of protecting the sustainability of the public health care system.  

4.2.4.3.4.4 Making Improvements to the Public System Would Become More 
Difficult 

1931. There is ample evidence before the Court, described in Section 3.2.10, that the structure 

of the British Columbia health care system, and specifically the level of autonomy enjoyed by 

physicians, makes systemic improvement difficult to co-ordinate.  

1932. The difficulties identified would simply be magnified and rendered more intractable if the 

Impugned Provisions were struck down, and physicians were free to charge beneficiaries for the 

provision of insured services. Their motivation not only for remaining in, but for improving, the 

public system would be weakened, as the expert evidence amply demonstrates. 

1933. The inevitable result would be that further improvement of wait times – and other aspects 

of the public health care system – would become more difficult, with the perverse result that 

granting the relief the plaintiffs seek would exacerbate the very problem that they say entitles 

them to that relief. 

4.2.4.3.4.5 The Neediest Would Not be Able to Access Private Insurance or 
the Private System 

1934. As described in Section 3.7.1 above, the expert witnesses agreed that private health 

insurance is not available to those who need it the most. 

1935. It is relevant in this regard that:2099 

[T]hree population segments stand out as using a significant percentage of health services 
and health dollars: 
 

(a) The frail senior population living in residential care; 
(b) Patients with low, medium or high complex chronic conditions; and 
(c) Patients with severe mental illness and/or substance use issues. 

1936. Thus the people who depend the most on the public health care system are the very people 

who would be least able to access private insurance or a private health care system.  
                                                 
2099 Exhibit 2C, MOH PFF, Volume 3, Exhibit 11, p. 24 [DBE, Tab 4]. 



426 

 

1937. This effect would be exacerbated by the fact that private providers of health care do not 

provide a full spectrum of services. Rather, the services they provide are focussed narrowly on 

those services that are most profitable. This means that permitting a for-profit private health care 

system would only “benefit” those who required those specific services, and would have the 

potential to produce demand for inappropriate services. 

1938. Professor Himmelstein testified regarding the existence of this reality in the United 

States,2100 and Professor Kessler confirmed that evidence.2101 Ross Davidson, one of the 

plaintiffs’ witnesses, confirmed that in New Zealand “[i]t is the more minor procedures that are 

done in the private hospitals”.2102 

1939. There is also compelling evidence from Australia, where physicians are permitted to work 

simultaneously in the public and private systems, that private hospitals select less complex 

patients and transfer more complex patients to the public system.2103 Professor James Gillespie 

noted the existence of this phenomenon.2104 

1940. This is yet another way in which the Impugned Provisions inhibit inequity in British 

Columbia. 

4.2.4.3.4.6 Waitlists Will Not Be Reduced, And May Well Increase 

1941. As noted in Section 3.7 above, the expert evidence establishes that in the absence of the 

Impugned Provisions, waits for scheduled surgeries in the public system will not improve, and 

may well get worse. 

1942. This would create unequal access to health care for British Columbians based on their 

ability to pay: those who could afford private care would receive preferential treatment, contrary 

to the purpose of the MPA. 

4.2.4.3.5 The Health Care System’s Capacity Would Be Reduced 

1943. As set out in Section 3.7 above, allowing private insurance and dual practice will not 

increase system capacity, particularly where there are existing shortages of doctors, nurses and 

                                                 
2100 Exhibit 529, Expert Report of Professor Himmelstein, pp. 6-7, 8 [DBE, Tab 169]. 
2101 Exhibit 183A, Second Expert Report of Professor Kessler, p. 57 [DBE, Tab 59]. 
2102 Exhibit 200, Expert Report of Ross Davidson, p. 3 [DBE, Tab 64]. 
2103 Exhibit 504, Expert Report of Professor Gillespie, Tab 2, pp. 3-5 [DBE, Tab 160]. 
2104 Exhibit 504, Expert Report of Professor Gillespie, Tab 1, pp. 6-8 [DBE, Tab 160]. 
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other clinicians. In any event, the demand response to the availability of private treatment will 

likely outweigh any capacity gains. 

1944. There are two aspects to this latter issue: 

a. Permitting a private tier of care would increase the overall demand for health care; 

and 

b. Permitting a private tier would increase overall health care costs. 

4.2.4.3.5.1 Overall Demand for Health Care Would Increase 

1945. As noted in Section 3.7.1, the expert witnesses broadly agreed that permitting duplicate 

private insurance will stimulate an overall increase in demand for health care. Professor McGuire, 

one of the plaintiffs’ expert witnesses, stated, for example:2105 

The OECD study states that this implies that increasing health service capacity (for example 
through greater use of private sector facilities) would lead to some offset in waiting times, but 
this would be accompanied by a rise in demand (assuming this proportionate effect to be 
symmetrical), which would itself put pressure on waiting times. 

1946. Professor McGuire agreed that it was possible that this rise in demand would not only be 

“pent-up” demand, but also new demand that would not have existed but for the existence of 

privately-financed health care.2106 

1947. Dr. Masri testified about some of the concerns that are created when “surgery on demand” 

is available:2107 

So if you simply allow everybody to request whatever they want and book whatever they 
want at any time and then you’re not looking at appropriateness, you might end up with a 
overutilization. 

1948. Thus, striking down the Impugned Provisions would cause an increase in overall demand 

for health care. 

4.2.4.3.5.2 Overall Health Care Costs Would Rise 

1949. Inevitably, not only would demand for health care increase: overall health care costs are 

likely to rise as well. As noted in Section 3.7.1, the expert witnesses were in broad agreement on 

                                                 
2105 Exhibit 215, Expert Report of Professor McGuire, p. 15 [DBE, Tab 66]. 
2106 Transcript Day 59 (26 January 2017) p. 20 line 6 – p. 24 line 35 [DBT, Tab 45]; Exhibit 228, “The Impact of 
Having Supplementary Private Health Insurance on the Use of Specialists” [DBE, Tab 68]; Exhibit 229, “Double 
Health Insurance Coverage and Health Care Utilisation: Evidence From Quantile Regression” [DBE, Tab 69]. 
2107 Transcript Day 87 (13 April 2018), Evidence of Dr. Masri, p. 114 lines 10-17 [DBT, Tab 56]. 
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this point. Professor McGuire, for example, confirmed that generally the existence of duplicate 

private insurance would cause overall expenditures on health care to increase.2108 

1950. This phenomenon was noted in British Columbia as long ago as 1991, in the Report of the 

Seaton Commission:2109 

The experience of the United States indicates that mixed systems of private and public funding 
support a continuing expansion of the health care sector relative to the rest of the economy. The 
contrary notion, that private financing can lower overall expenditures through various types of 
user fees, has been disproved. 

1951. One of the plaintiffs’ experts, Dr. Vertesi, admitted that in his expert report he did not 

actually address the question of whether overall costs, or costs for the public health care system, 

would increase. He testified that that question was too complex, too dependent on other factors, 

and too contextual.2110 

1952. The Impugned Provisions thus play a role in limiting costs for the health care system as a 

whole. 

4.2.4.3.6 Costs for the Public System Would Rise 

1953. Even more significant than increasing costs for the health care system as a whole, 

however, would be the inevitable increases in costs for the public system that would follow the 

introduction of a private tier of care. There are at least two aspects to this issue: 

a. Competition for scarce human health care resources would increase costs for the 

public system’s provision of existing services; and 

b. The need for regulation of the private tier would introduce new costs. 

1954. This increase in costs would be rendered even more problematic by the fact that federal 

funding for the Province’s health care system would be reduced to the extent that Beneficiaries 

were charged privately for the provision of Benefits. 

 

                                                 
2108 Transcript Day 58 (24 January 2017), Evidence of Professor McGuire, p. 56, lines 13-31 [DBT, Tab 44]; 
Exhibit 217, “First draft of Alistair McGuire's expert report entitled "The Use of Parallel Private Health Insurance in 
a Mixed System of Health Care: Arguments For and Against and Application to the Case of Canada” [DBE, Tab 
67]. 
2109 Exhibit 575A, DSCBD, Closer to Home: The Report of the British Columbia Royal Commission on Health Care 
and Costs, vol. 2 (Victoria: Crown Publications Inc., 1991), p. 747 at p. 850 [DBE, Tab 191]. 
2110 Transcript Day 113 (9 May 2018), Evidence of Dr. Vertesi, p. 68 lines 4-43 [DBT, Tab 69]. 
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4.2.4.3.6.1 Competition for Health Human Resources 

1955. What follows inevitably from the loss of physicians and other health care professionals to 

the private system, described above, is an increase in costs for the public system in order to 

simply maintain the same level of service that it presently provides. The expert evidence on this 

point has already been reviewed in Section 3.7. 

1956. Professor McGuire, one of the plaintiffs’ expert witnesses, suggested that the operation of 

the labour market would “correct” any shortage of health care practitioners in the public system. 

He testified that this meant increasing the number of graduates from medical school, and 

regulating their ability to practise in the private system.2111 

1957. Physician recruitment, however, is not something that can happen overnight. As set out in 

Section 3.2.9 above, medical education is lengthy, and it costs the public a considerable amount 

of money. The challenges associated with attempting to regulate physician behaviour have also 

been discussed in Section 3.2.10.1, and elsewhere. 

1958. Increasing the cost of the most significant component of the public health care system can 

only have a negative impact on the sustainability of that system, providing yet another rational 

connection between the Impugned Provisions and their purpose. Furthermore, it could only 

exacerbate the inequity between the public and private tiers of care. 

4.2.4.3.6.2 The Need for Regulation 

1959. As set out in Section 3.7.1, the expert witnesses were in broad agreement that regulation 

is essential when duplicate private health insurance is permitted. 

1960. Professor Kessler, one of the plaintiffs’ expert witnesses, suggested that higher wages 

would be one method of ensuring an adequate physician supply for the public system, but that 

another would be imposing a regulatory regime requiring physicians to spend a certain amount of 

time working in the public system before they would be permitted to work in the private 

system.2112 Even if such a regulatory regime were practical (and the plaintiffs led no evidence 

that it would be), it would clearly impose costs on the public system. 

                                                 
2111 Exhibit 215, Expert Report of Professor McGuire, p. 17 [DBE, Tab 66]; Transcript Day 58 (24 January 2017), 
p. 43 lines 9-36 [DBT, Tab 44]; Transcript Day 59 (26 January 2017) at p. 36, lines 7-27 [DBT, Tab 45]. 
2112 Transcript Day 51 (13 December 2016), Evidence of Professor Kesssler. p. 38 lines 9-45 [DBT, Tab 38]. 
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1961. If the Court were to strike down the Impugned Provisions, the Province would be forced 

to adopt an extensive regulatory structure in order to address the many negative effects that have 

been discussed above – not merely the pull that a private tier would exert on physicians. 

1962. The Kirby Commission noted that “Countries in which parallel private systems compete 

with publicly funded health care coverage exhibit a number of problems, including: risk selection 

and cream skimming; no reduction in waiting lists in the public sector; queue jumping; and 

preferential treatment.”2113 

1963. Professor Prémont described in some detail the kinds of regulation that would be required 

specifically to deal with duplicative private insurance, which falls squarely under provincial 

jurisdiction:2114 

Canadian Provinces quickly grasped the innate structural dangers of the co-habitation of 
duplicative private insurance with a public insurance plan that covered all hospital and 
medically necessary services. While other types of private insurance (complementary, 
supplemental, and substitutive) may contribute to public insurance, duplicative insurance 
competes with public insurance. Although competition may be a good thing to promote better 
services and lower costs under the right conditions, the kind of competition between duplicative 
and public insurance is inherently biased and unfair, requiring intricate and extensive 
regulations. 
 
For example, public and private insurers do not operate on a level playing field as they are not 
under the same obligations to potential patients. Unless complex regulations are adopted, 
private insurers are free to cherry-pick the lower risk clienteles and focus on more profitable 
services, while the public insurer has duties to all citizens of all risks. When duplicative 
insurance is free to cream-skim the insurance market, public insurance is crowded out to the 
higher risk citizens and services. The history of implementation of public healthcare in Canada 
demonstrates that provinces have effectively barred the entry of private duplicative insurance 
into the Canadian healthcare market. Canadian provinces were also concerned about distortions 
and inequity in access to care introduced by private insurance. International evidence shows 
that private insurance usually requires the insured person to pay significant premiums, 
deductibles, and copayments. The patient may also have to make out-of-pocket payments to the 
service providers such as user charges or block fees not covered by private insurance. The 
patient may also confront extra-billing by physicians charging more than the tariff grid allowed 
by the private insurance contract. In addition to the impact on equity of access to care, the 
repercussions of allowing the private insurance industry to cover the same publicly insured 
services inspired most provinces to ban duplicative private insurance from the market on the 
assumption that private insurance would injure more than it would help provinces to meet the 
pan-Canadian public policy of providing good quality services to all without distortion based 
on means. 

                                                 
2113 Exhibit 433B, PSCBD, Report of the Standing Senate Committee on Social Affairs, Science and Technology, 
vol. 6 (October 2002), at p. 2686 [DBE, Tab 129]. 
2114 Exhibit 158, Expert Report of Professor Prémont, p. 14 [DBE, Tab 57]. 
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1964. Specifically with respect to the plaintiffs’ suggestion that it would be open to the 

Legislature to require physicians to work a certain number of hours in the public system before 

they would be permitted to do any privately-paid work, Professor Marmor testified:2115 

The problem is the cost of regulation, the unrest of the physician groups of being told what they 
can do and what they can’t do. Canadian physicians have an unusual degree of medical 
autonomy as to when they work, with whom they work, and that’s threatened by a regulatory 
regime that is trying to cushion the effects of the change. 

1965. The plaintiffs have tendered no evidence whatsoever that this kind of regulation would be 

acceptable to physicians, or to the organizations that represent physicians’ interests, but have in 

fact ignored the very real challenges that would have to be overcome before any such regulation 

could realistically be imposed on physicians with a history of tremendous autonomy.2116 

1966. Professor Hsiao pointed out that although many countries regulate duplicate private 

insurance, no nation has yet found a way “to eliminate the harmful effects of duplicate 

insurance”.2117 He also testified that “strong regulations and controls” are necessary to deal with 

dual practice.2118 

1967. Professor Himmelstein opined that it is likely that if the Impugned Provisions were struck 

down, British Columbia (and the rest of Canada) would be required to deal with an influx of 

powerful U.S. insurance companies:2119 

Finally, there is strong reason to believe that U.S. health care and insurance firms would 
avidly seek, and gain, markets in Canada. Already, the major U.S. insurers have 
established, and rapidly expanded, subsidiaries in several Latin American nations. The 
largest dialysis firm in the U.S., (whose dismal record is documented in the studies of for-
profit dialysis performance discussed above), is a subsidiary of a German firm, that would 
surely seek expansion in Canada as well. U.S. for-profit hospital chains have already 
opened hospitals in several other nations, and would clearly do so in Canada if given the 
chance. 
 
Canada would also likely become an attractive investment locale for outpatient clinics, 
surgical centers and imaging centers. In all cases, the U.S. experience warns that these 
profit-seeking entities would seek to provide (and often over-provide) lucrative services, 
while avoiding money-losing but essential ones, which would be left to public provision. 
They would use their very great financial resources to exert political influence in order to 

                                                 
2115 Transcript Day 152 (9 May 2019), Evidence of Professor Marmor, p. 49 lines 40-47 [DBT, Tab 92]. 
2116 For more on the history of physician autonomy, see Sections 3.1.3 and 3.1.4 and AGCFA, paras. 20-53. 
2117 Transcript Day 151 (8 May 2019), Evidence of Professor Hsiao, p. 27 line 41 – p. 28 line 3 [DBT, Tab 91]. 
2118 Transcript Day 151 (8 May 2019), Evidence of Professor Hsiao, p. 54 lines 32-35 [DBT, Tab 91]. 
2119 Exhibit 529, Expert Report of Professor Himmelstein, p. 8 [DBE, Tab 169]. 
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escape effective regulation and shape public programs to effectively subsidize their profit-
making. [footnotes omitted] 

1968. Professor Prémont described in detail the regulatory challenges that the government of 

Quebec has faced since the Chaoulli decision.2120 

1969. Professor McGuire also acknowledged that “incentives created by higher payment levels 

in [private insurance] markets have also encouraged providers to maintain long queues in the 

public system or refer patients to their own private facilities in order to sustain their private 

practice”, and that this requires regulation.2121 

1970. The Impugned Provisions thus prevent the need for extensive, and challenging, regulation 

of the activities of physicians and clinics operating in the private tier, and of insurance companies 

providing duplicate insurance. This provides yet another rational connection between the 

Impugned Provisions and their purpose of ensuring the sustainability of the public health care 

system. 

4.2.4.3.6.3 Loss of Federal Funding 

1971. As set out in para. 116 of the AGCFA, the CHA requires the federal Minister of Health to 

deduct from the CHT an amount equivalent to the amount of extra-billing and user charges 

permitted by the Province.2122 In recent years, this has resulted in the loss of approximately $16 

million annually as a direct result of the activities of private surgical clinics that the plaintiffs 

seek to legitimize.2123 

1972. The CHA is not in issue in this litigation. Notwithstanding the plaintiffs’ idiosyncratic 

interpretation of the CHA’s requirements,2124 and their unsupported assertion that it would be 

“unconstitutional” for the federal government to deduct funds from the CHT if the Impugned 

2120 Prémont Report, pp. 15-21. 
2121 Trial Transcript, Day 58 (24 January 2017), p. 54. 
2122 CHA, s. 20(1)-(2); Exhibit 435A, Affidavit #1 of Gigi Mandy, made 2 August 2016, p. 6, para. 20 [DBE, Tab 
131]; Transcript Day 144 (16 April 2019), p. 70 lines 8-16 [DBT, Tab 85]. 
2123 Exhibit 444, “Canada Health Act Annual Report 2017-2018”, p. 31 [DBE, Tab 139]; Exhibit 436, Affidavit #2 
of Gigi Mandy, Exhibit W [DBE, Tab 136]; Exhibit 441, “Health Canada Deduction Certificate” [DBE, Tab 137]; 
Exhibit 442, “Canada Health Act: Financial Statement of Actual Amounts of Extra-Billing and User Charges for the 
Period April 1, 2016 to March 31, 2017” [DBE, Tab 138]; Transcript Day 144 (16 April 2019) at pp. 74 line 20 – 
p. 75 line 34 [DBT, Tab 85].
2124 See, e.g., PFA para. 2651.
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Provisions were struck down,2125 further deductions will follow if the Legislature is forced to 

permit extra-billing and/or user charges in British Columbia.2126 

1973. If the plaintiffs are successful, therefore, the Province will have less money available to 

provide publicly-financed health care to British Columbians. 

4.2.4.3.6.4 Effects on Entire Health Care System 

1974. It must be pointed out here that, contrary to what the plaintiffs seem to imply, the effects 

of the increased costs described above, and the loss of CHT funds, are not only relevant to the 

provision of surgical services in the public system. 

1975. As set out in detail in Section 3.2 above, the public health care system is responsible for a 

multitude of services that are vital to the health and wellbeing of British Columbians. All of those 

services have to be funded from the same source: the Provincial treasury. To the extent that a 

parallel private system increases costs for the public health care system, those effects are felt 

across the health care system. 

1976. The health workforce accounts for nearly 70% of government health spending.2127 

The public health system engages the services of 166,500 British Columbians – 109,000 work 
directly for the health authorities in nursing or allied health, 32,000 are employed through the 
publicly funded affiliate system, approximately 11,500 are physicians, and 14,000 are managers 
or administrative employees. 

1977. If the Province has to increase the amount of money paid to physicians, to nurses, and to 

other health care professionals, that will necessarily impact the ability of the public health care 

system to deliver such services as, for example: 

a. Primary care;2128 

b. Pharmacare;2129 

c. Dealing with emergent health crises, such as the public health emergency around 

opioid overdose deaths;2130 

                                                 
2125 PFA para. 2653. 
2126 See AGCFA, paras. 312-313. 
2127 Exhibit 565, DSCBD, “British Columbia Provincial Health Workforce Strategy 2018/19 – 2020/21”, p. 254 at 
pp. 262, 266. [Prima Facie Truth] [DBE, Tab 183] 
2128 Exhibit 2A, MOH PFF, p. 102, para. 247(b) [DBE, Tab 2]; Exhibit 2C, MOH PFF, Volume 3, Exhibit 12, p. 1 
[DBE, Tab 4]; Exhibit 2D, MOH PFF, Exhibit 20, pp. BC5258225/6-7 [DBE, Tab 5]. 
2129 Exhibit 2A, MOH PFF, p. 55, para. 112(b) [DBE, Tab 2]; Exhibit 2D, MOH PFF, Exhibit 20, pp. 
BC5258225/7-11 [DBE, Tab 5]. 
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d. Residential care for the frail senior population; 2131 

e. Treatment for mental health and substance use;2132  

f. Non-surgical cancer treatments;2133 and 

g. Disease prevention and health promotion.2134 

1978. The Province is certainly entitled to treat the sustainability of the entire public health care 

system as a legitimate objective. As Professor Hogg has written:2135 

What is entailed by the principles of fundamental justice may well vary from situation to 
situation, depending at least in part on the resources involved in providing hearing and appeal 
rights of differing extent. Similarly, the right to equal benefit of the law can hardly be defined 
without regard for the claims on resources of policies and programmes that compete with a 
challenged programme: all roads cannot be paved at once. The right to a trial within a 
reasonable time and the right not to be subjected to cruel and unusual punishment do not 
require that the facilities of criminal justice and corrections should be allocated the resources 
now allocated to health care or education. 

1979. In this way the Impugned Provisions have the effect of enhancing the sustainability of the 

whole of the public health care system – a clear rational connection between their effects and 

their purpose. 

4.2.4.3.7 Physicians Would Face Perverse Incentives 

1980. As noted in Section 3.7 above, the expert evidence establishes that allowing dual practice 

creates perverse incentives which are extremely difficult to regulate or manage. 

1981. It must be reiterated that one of the factors relied on by the majority in Chaoulli was the 

fact that under the Québec legislation physicians would not be permitted to practise in both the 

private and the public systems, thus eliminating the risk of such perverse incentives:2136 

                                                                                                                                                              
2130 Exhibit 565, DSCBD, “British Columbia Provincial Health Workforce Strategy 2018/19 – 2020/21”, p. 254 at p. 
270. [Prima Facie Truth] [DBE, Tab 183] 
2131 Exhibit 2A, MOH PFF, p. 83, para. 187(b) [DBE, Tab 2]; Exhibit 2C, MOH PFF, Volume 3, Exhibit 11, p. 24 
[DBE, Tab 4]; Exhibit 565, DSCBD, “British Columbia Provincial Health Workforce Strategy 2018/19 – 2020/21”, 
p. 254 at p. 278ff. [Prima Facie Truth] [DBE, Tab 183] 
2132 Exhibit 2A, MOH PFF, p. 84, para. 187(e) [DBE, Tab 2]; Exhibit 2D, MOH PFF, Exhibit 20, p. BC5258225/12 
[DBE, Tab 5]; Exhibit 565, DSCBD, “British Columbia Provincial Health Workforce Strategy 2018/19 – 2020/21”, 
p. 254 at p. 298ff. [Prima Facie Truth] [DBE, Tab 183] 
2133 Exhibit 3A, Health Authorities PFF, p. 102, para. 120 [DBE, Tab 6]; Exhibit 2C, MOH PFF, Volume 3, 
Exhibit 11, p. 28 [DBE, Tab 4]; Exhibit 2C, MOH PFF, Volume 3, Exhibit 12, p. 5 [DBE, Tab 4]. 
2134 Exhibit 2D, MOH PFF, Exhibit 20, p. BC5258225/16 [DBE, Tab 5]; Exhibit 565, DSCBD, “Ministry of Health 
2018/19 – 2020/21 Service Plan”, p. 233 at p. 243. [Prima Facie Truth] [DBE, Tab 183] 
2135 Hogg, Constitutional law of Canada, 5th ed. (looseleaf) at p. 38-31. 
2136 Chaoulli SCC, at para. 66, per Deschamps J. 
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Finally, because of s. 1(e), non-participating physicians may not practise as participants; they 
will not therefore be faced with the conflict of interest described by certain witnesses. 

1982. If the plaintiffs are successful in their challenge in this case, however, there would be no 

such safeguard:2137 British Columbia physicians engaging in dual practice would be faced with 

this conflict of interest. 

1983. In this way the Impugned Provisions protect the integrity of the public health care system, 

and prevent patients from falling prey to unscrupulous physicians. They also prevent or limit the 

need for the public to incur the cost of regulating the behaviour of physicians faced with those 

perverse incentives. 

4.2.4.3.8 Support for the Public System Will Weaken 

1984. As set out in Section 3.7 above, the expert evidence demonstrates that if those who can 

afford to are permitted to “jump the queue” and pay for health care privately, their commitment 

to the public system is likely to weaken. As they form the very segment of society that is most 

politically influential, this introduces the likelihood of a vicious circle, in which the quality of the 

public system gradually diminishes, encouraging further flight to the private system, which in 

turn further degrades support for the public system. 

1985. Far from being a “wholly illegitimate, unprecedented, and ultimately disturbing 

justification,” as the plaintiffs suggest,2138 this demonstrates a rational connection between the 

effects of the Impugned Provisions and their purpose as articulated by the plaintiffs: “to protect 

the viability of … the public health care system”.  

1986. Justices Binnie, LeBel, and Fish noted in Chaoulli:2139 

[I]t cannot be contested that as a matter of principle, access to private health care based on 
wealth rather than need contradicts one of the key social policy objectives expressed in the 
Canada Health Act. The state has established its interest in promoting the equal treatment of its 
citizens in terms of health care. The issue of arbitrariness relates only to the validity of the 
means adopted to achieve that policy objective. Counsel for the appellant Zeliotis was not 
oblivious to the potential danger posed by the re-allocation of health resources to the private 
sector. In opening his oral submissions to the Court, he acknowledged the need as a matter of 
social policy to protect the public health system:  
 

                                                 
2137 See also the discussion on Predetermined Coverage and previous efforts by private clinics to undermine it at 
paras. 362-364, 381-383, 448-451, and 472-475 above. 
2138 PFA, para. 2487. 
2139 Chaoulli SCC, at para. 181. 
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[TRANSLATION] May a person use his or her own resources to obtain medical care 
outside the public system if the public system is unable to provide medical care within 
an acceptable time and if doing so would not deprive the public system of the 
resources it needs?... 
 
We recognize that it is perfectly legitimate for the state to make sure that the public 
system has on a priority basis all the resources it needs to function. We concede that, 
if this were in fact impossible, our appeal should fail. [Emphasis added.] (Oral 
Transcript, Me Trudel, p. 24) [Emphasis in original] 

1987. Unless the plaintiffs are arguing – unlike the plaintiffs in Chaoulli – that only a second-

rate and weakened public system need be viable, and therefore available to those British 

Columbians unable to access the private tier, this is another example of a clear rational 

connection between the effects and the purpose of the Impugned Provisions.  

4.2.4.3.9 Care Provided in For-Profit Facilities May Be of Lower Quality 

1988. As noted in Section 3.7.1.16 above, the evidence suggests that the quality of care 

provided in for-profit facilities may be lower than the quality of care provided, and funded, by the 

public system. Regulating those facilities creates costs that must be borne by the public. 

1989. This difference in quality has implications as well for increasing the cost of the public 

system, a subject discussed in Section 4.2.4.3.6 above. The fact is that when a patient who has 

obtained services from a private clinic experiences adverse results – something that is, on 

average, entirely predictable – the costs of dealing with those adverse results falls entirely on the 

public system.2140 The overall increase in health care demand and the potential overuse of health 

care, discussed in Section 4.2.4.3.5.1, would exacerbate this problem. Additionally, the draw of 

physicians and other health professionals to the private system, discussed in Section 4.2.4.3.4.1 

above, and the competition for those professionals, discussed in Section 4.2.4.3.6.1, could skim 

the cream of health professionals away from the public system, and further compromise the 

ability of the public system to deal with such complications. Therefore, it is not the case that even 

a normal number of complications arising within an expanded private system would represent no 

additional burden on the public system. Contrary to what the Plaintiffs argue at PFA paras. 2613-

2614, the problem is not just about the amount or the acuity of care that the public system has to 

provide, it is also with the capacity of the public system to provide that care properly.  

                                                 
2140 Examples of this occurring at Cambie are described in Section 3.4.4. 
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4.2.4.3.10 A Parallel Private Health Care System is Unethical 

1990. Professor Kluge testified that a parallel private health care system is unethical. He 

referred in his expert report to his 2013 text, Ethics in Health Care: A Canadian Focus, and 

stated:2141 

Chapter 10 is titled “Resource Allocation” and discusses the right to health care when resources 
are limited. It distinguishes between macro-allocation (allocation at the policy level involving 
groups of individuals) and micro-allocation (allocation at the hands-on level of individual 
patients) and suggests some important considerations that are relevant when trying to resolve 
the conflicts that arise between competing claims. 
 
In Chapter 10 I note that it is tempting to suggest that if macro-allocation decisions were made 
better, or if a parallel private system of health care were available to those who could afford it, 
there would be no micro-allocation problems. I point out that this suggestion ignores reality. 
The reason for macro-allocation is that health care resources are finite, and there is nothing 
anyone can do about that. Therefore, when demand exceeds supply, as sooner or later it 
invariably does, micro-allocation decisions have to be made. 
 
Further, to set aside sufficient resources and train sufficient health care professionals so that 
each potential health care consumer would have the necessary resources ready and waiting 
when needed would require virtually infinite resources. No society is in that position; other 
areas of legitimate social endeavour, such as education, infrastructure, transportation, and 
research must also be funded. 
 
Recommending the adoption of a two-track approach to health care likewise ignores the fact 
that, because the number of health care professionals is finite, the private track would compete 
with the public track and reduce the number of professionals available to the latter. It also 
ignores the fact that certain health care resources are, by their very nature, in limited supply. 
Finally, it ignores the fact that a private track cannot function (except in a very limited way) 
unless it has access to public goods. 
 
For these reasons, I conclude in Chapter 10 that the suggestion that a two-track approach to 
health care would alleviate the micro-allocation problem is not only factually false but also 
ethically objectionable. 

1991.  It must be legitimate for the Legislature to enact the Impugned Provisions in accordance 

with the overall ethical framework outlined by Professor Kluge. 

4.2.4.4 Overbreadth 

1992. A law will only be overbroad if it is clear that it infringes a right protected by section 7 in 

a manner that is broader than necessary to accomplish the law’s purpose: 

                                                 
2141 Exhibit 463, Expert Report of Professor Kluge, paras. 22-26 [DBE, Tab 148]. 
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Overbreadth deals with a law that is so broad in scope that it includes some conduct that bears 
no relation to its purpose. In this sense, the law is arbitrary in part. At its core, overbreadth 
addresses the situation where there is no rational connection between the purposes of the law 
and some, but not all, of its impacts. For instance, the law at issue in Demers required unfit 
accused to attend repeated review board hearings. The law was only disconnected from its 
purpose insofar as it applied to permanently unfit accused; for temporarily unfit accused, the 
effects were related to the purpose. 
 
Overbreadth allows courts to recognize that the law is rational in some cases, but that it 
overreaches in its effect in others. Despite this recognition of the scope of the law as a whole, 
the focus remains on the individual and whether the effect on the individual is rationally 
connected to the law’s purpose. For example, where a law is drawn broadly and targets some 
conduct that bears no relation to its purpose in order to make enforcement more practical, there 
is still no connection between the purpose of the law and its effect on the specific individual. 
Enforcement practicality may be a justification for an overbroad law, to be analyzed under s. 1 
of the Charter.2142 [Bedford, paras. 112-113] 
 
The overbreadth inquiry asks whether a law that takes away rights in a way that generally 
supports the object of the law, goes too far by denying the rights of some individuals in a way 
that bears no relation to the object: Bedford, at paras. 101 and 112-13. Like the other principles 
of fundamental justice under s. 7, overbreadth is not concerned with competing social interests 
or ancillary benefits to the general population. A law that is drawn broadly to target conduct 
that bears no relation to its purpose “in order to make enforcement more practical” may 
therefore be overbroad (see Bedford, at para. 113). The question is not whether Parliament has 
chosen the least restrictive means, but whether the chosen means infringe life, liberty or 
security of the person in a way that has no connection with the mischief contemplated by the 
legislature. The focus is not on broad social impacts, but on the impact of the measure on the 
individuals whose life, liberty or security of the person is trammelled.2143 [Carter, para. 85] 
 
A law that goes too far and interferes with life, liberty or security of the person in a way that 
has no connection to its objective is fundamentally flawed: Bedford, at para. 101. At the outset 
of an overbreadth analysis, it is critically important to identify the law’s purpose and effects 
because overbreadth is concerned with whether there is a disconnect between the two. The 
overbreadth analysis thus depends on being able to distinguish between the objective of the law 
and its effects (resulting from the means by which the law seeks to achieve the objective). With 
respect to both purpose and effects, the focus is on the challenged provision, of course 
understood within the context of the legislative scheme of which it forms a part. … 
 
The overbreadth analysis turns on the relationship between the objective of the law and the 
effects flowing from the means which the law adopts to achieve it — in other words the 
relationship between the law’s purpose and what it actually does. It follows that the statement 
of the challenged provision’s purpose should, to the extent possible, be kept separate from the 
means adopted to achieve it. While of course the means adopted may throw light on the 
objective, the focus must remain on the objective: see, in a roughly analogous context, Ward v. 
Canada (Attorney General), 2002 SCC 17, [2002] 1 S.C.R. 569, at para. 25. If undue weight is 

                                                 
2142 Bedford, at paras. 112-113. 
2143 Carter SCC, at para. 85. 
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given to the means in articulating the legislative objective in an overbreadth analysis, there will 
be nothing left to consider at the rational connection stage of the analysis. … 
 
The overbreadth analysis does not evaluate the appropriateness of the objective. Rather, it 
assumes a legislative objective that is appropriate and lawful. …2144 [Moriarity, paras. 24, 27-30] 

1993. While related to arbitrariness, overbreadth is a distinct principle of fundamental justice. 

For both overbreadth and arbitrariness, the question is whether there is no connection between the 

effects of a law and its objective. Overbreadth is distinct from arbitrariness in that it allows a 

court to recognize the lack of connection can arise in a law that goes too far: that some but not all 

of a law’s effects may have no connection to its objective.2145 

1994. As set out above in relation to arbitrariness, the plaintiffs must establish, on the evidence, 

that there is no connection between the purpose of the Act and the effect of the Impugned 

Provisions on particular individuals. This is a difficult standard to meet and must be done based 

on the evidence on a case-by-case basis. Whether a claimant attempts to show that a law’s effects 

in fact undermine its purpose or to show that a law’s effects are unnecessary to accomplish its 

purpose, the ultimate question remains whether there is no connection between a law’s purpose 

and its effects.2146 

This is key. For a law to be unconstitutional under s. 7 based on the overbreadth principle, it is 
not enough to simply say that there is an absence of any rational connection between the law’s 
purpose and some of its general effects. In other words, a law is not overbroad just because its 
scope is broader than necessary to carry out its purpose. To succeed on this basis, a claimant 
must instead establish that the law interferes with the right to life, liberty or security of the 
person in some ways that are unconnected to its objective (Carter, at para. 85). What matters, 
therefore, is the relationship between the law’s purpose and the manner in which it deprives a 
person of life, liberty or security.2147 

1995. Under the discussion of “Arbitrariness” in Section 4.2.4.3 above, the defendant identified 

the purpose of the Impugned Provisions: to ensure a publicly managed and fiscally sustainable 

health care system for British Columbia in which access to medically necessary medical care is 

based on need and not ability to pay. Further, the defendant identified a number of different ways 

in which that purpose would be undermined in the absence of the Impugned Provisions, 

demonstrating the many rational connections between the identified purpose and the Impugned 

Provisions.  
                                                 
2144 R. v. Moriarity, 2015 SCC 55 at paras. 24, 27-30. 
2145 Bedford, at para. 117. 
2146 Bedford, at para. 119. 
2147 R. v. Boudreault, 2018 SCC 58 at para. 196 per Côté and Rowe JJ. 
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1996. The remaining question under the overbreadth analysis, then, is whether or not certain 

effects of the Impugned Provisions, notwithstanding the general connection set out above, have 

no connection to their purpose. It is for the plaintiffs to identify and prove on the basis of 

evidence that no connection exists. 

1997. The plaintiffs argue that the Impugned Provisions are overly broad because:2148 

a. The experience in other jurisdictions shows that it is possible to maintain a viable and 

universal public health care system while at the same time permitting individuals to 

access private insurance and treatment; 

b. There is no reason for finding that an effective prohibition on access to private 

treatment is necessary to preserve the public health care system; and 

c. The prohibitions capture conduct entirely unrelated to the preservation of a viable and 

universal health care system, such as preventing doctors from providing medically 

necessary treatment privately even if they have already reached their maximum 

operating time in the public system. 

1998. The argument posed by the plaintiffs, then, is that the Impugned Provisions are overly 

broad insofar as they prevent individuals from paying to obtain health care on demand or to 

obtain private health insurance for this purpose. As a starting point, this description of the 

overbreadth of the Impugned Provisions is not an argument of overbreadth at all. Instead it is an 

attack on the dominant purpose of the Impugned Provisions: to ensure access to health care on 

the basis of need and not ability to pay. Rather than a true argument on overbreadth, the 

plaintiffs’ claims are simply a restatement of their argument that the Impugned Provisions are 

arbitrary. The defendant’s response to the plaintiffs’ arbitrariness claims have been extensively 

set out above.  

1999. The plaintiffs have not identified a situation where the Impugned Provisions apply and yet 

bear no connection to the law’s objectives. Moreover, it is impossible to conceive of any 

exception to the general prohibitions contained in the Impugned Provisions that would not result 

in the very impacts the Impugned Provisions are aimed at preventing. Specifically, no matter how 

tailored, the creation of a parallel private system of providing health care would at least result in a 

drain on resources for the public system, perverse incentives for physicians operating in both 

                                                 
2148 PFA, paras. 2920-2925. 
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public and private arenas, and violation of the principle that health care is to be provided on the 

basis of need and not ability to pay. 

2000. Even if the plaintiffs were to frame their claims of overbreadth on more limited 

applications that it says are unnecessarily swept under the Impugned Provisions, the evidence 

outlined above demonstrates that the breadth of the Impugned Provisions is absolutely necessary 

to accomplishing their purpose. Any exception that would allow for private provision of 

medically necessary health care would result in many of the 13 identified ways in which the 

objective of the Impugned Provisions would be undermined. 

2001. For example, any provision of privately funded medical care results in the pull of 

resources from the publicly funded system to the privately funded. The breadth of the Impugned 

Provisions is necessary to prevent the cannibalization of public care provided on the basis of need 

in favour of privately provided care on the basis of ability to pay. 

2002. Furthermore, the existence of a parallel private system for delivering health care, even 

under limited circumstances, would create the perverse incentives described in Section 4.2.4.3.7 

for any physicians who were practising in both systems. Such a parallel system would create 

incentives to increase wait times in order to create more pressure for patients to select the private 

provide option. 

2003. More fundamentally, any exception to the Impugned Provisions on the basis of ability to 

pay would be inconsistent with the objective of the Impugned Provisions to preserve a system 

where provision of health care is on the basis of need and not on the ability to pay. That goal 

would be undermined by any exception to the general prohibitions contained in the Impugned 

Provision that would allow for obtaining medical care or private insurance on the basis of ability 

to pay. 

2004. The Impugned Provisions are therefore not overbroad. 

4.2.4.5 Gross Disproportionality 

2005. A law will only be grossly disproportionate if it is so extreme that it is per se 

disproportionate to any legitimate governmental interest: 

Gross disproportionality asks a different question from arbitrariness and overbreadth. It targets 
the second fundamental evil: the law’s effects on life, liberty or security of the person are so 
grossly disproportionate to its purposes that they cannot rationally be supported. The rule 
against gross disproportionality only applies in extreme cases where the seriousness of the 
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deprivation is totally out of sync with the objective of the measure. This idea is captured by the 
hypothetical of a law with the purpose of keeping the streets clean that imposes a sentence of 
life imprisonment for spitting on the sidewalk. The connection between the draconian impact of 
the law and its object must be entirely outside the norms accepted in our free and democratic 
society. [emphasis added]2149 [Bedford, para. 120] 
 
This principle is infringed if the impact of the restriction on the individual’s life, liberty or 
security of the person is grossly disproportionate to the object of the measure. As with 
overbreadth, the focus is not on the impact of the measure on society or the public, which are 
matters for s. 1, but on its impact on the rights of the claimant. The inquiry into gross 
disproportionality compares the law’s purpose, “taken at face value”, with its negative effects 
on the rights of the claimant, and asks if this impact is completely out of sync with the object of 
the law (Bedford, at para. 125). The standard is high: the law’s object and its impact may be 
incommensurate without reaching the standard for gross disproportionality (Bedford, at para. 
120; Suresh v. Canada (Minister of Citizenship and Immigration), 2002 SCC 1, [2002] 1 S.C.R. 
3, at para. 47). [emphasis added]2150 [Carter, para. 89] 

2006. The plaintiffs assert that: “The laws are grossly disproportionate because, on the facts and 

evidence of this case, the harms caused to the section 7 interests of patients is out of all 

proportion to the degree of protection it allegedly affords the public system”.2151In framing their 

argument this way, the plaintiffs fail to come to grips with the actual test: they must establish a 

gross disproportionality between the effects of the Impugned Provisions and their purpose, not a 

gross disproportionality between their effects and their effectiveness. 

2007. For the reasons set out above under “Arbitrariness”, the effects of the Impugned 

Provisions are not in any sense disproportionate to the purpose of the Act, let alone grossly 

disproportionate. The objective of the Impugned Provisions, which is to be taken at “face value”, 

is to ensure the provision of a fiscally sustainable publicly funded system of health care in which 

medically necessary services are available on the basis of need and not ability to pay. The 

importance of that objective cannot be overstated. In contrast, the hypothetical posed in Bedford 

compared the desire for clean streets with life imprisonment for spitting. Likewise, the actual 

facts before the Court in Bedford compared street nuisance with the lives and safety of 

prostitutes. 

2008. It must be emphasized again that the effects that the Court is to consider in this context 

are the effects on the Patient Plaintiffs, in accordance with the direction of the Supreme Court of 

                                                 
2149 Bedford, at para. 120. 
2150 Carter SCC, at para. 89. 
2151 PFA, para. 2721(iv). 
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Canada in Carter, above: “the focus is not on the impact of the measure on society or the public, 

which are matters for s. 1, but on its impact on the rights of the claimant”.2152 

2009. This is not the extreme case contemplated by the concept of gross disproportionality: the 

impact of the Impugned Provisions cannot possibly be said to be “entirely outside the norms 

accepted in our free and democratic society”. The importance of a fiscally sustainable public 

system of health care based on need and not ability to pay is not “completely out of sync” with 

the alleged impact on the Patient Plaintiffs of the Impugned Provisions – let alone their actual 

impact. 

4.2.5 Conclusion Regarding Section 7 

2010. The evidence is clear that striking down the Impugned Provisions would neither create, 

nor compel the creation of, a health care system similar to a supposedly preferable system in 

some other jurisdiction. Instead, it would simply create a health care system in which medical 

care is provided preferentially to those who are more able to pay for it. This would be directly 

contrary to the purpose of the Medicare Protection Act. 

2011. Professor Hurley made a very important point regarding the evidence of the undesirable 

effects of striking down the Impugned Provisions, when he responded to Professor Kessler’s 

report as follows:2153 

I concur with the report’s conclusion that many of the concerns expressed in the paper are 
valid. Here, as in a number of places, it is asserted that the specific effect of concern does not 
justify a ban. But even if each of a series of effects does not justify a ban, the cumulative 
impact of all of them can justify a ban. [emphasis added] 

2012. The Court must bear in mind the repeated admonishment of the Supreme Court of Canada 

that the Charter ought not to become a means by which individuals with superior resources are 

able to strike down legislative provisions that are aimed at protecting those without such 

resources: 

In interpreting and applying the Charter I believe that the courts must be cautious to ensure that 
it does not simply become an instrument of better-situated individuals to roll back legislation 
which has as its object the improvement of the condition of less-advantaged persons.2154 
[Edwards Books, at para. 136] 

 

                                                 
2152 Carter SCC, at para. 89. 
2153 Hurley Response Report, p. 10. 
2154 R. v. Edwards Books & Art Ltd., [1986] 2 S.C.R. 713, 1986 CarswellOnt 141 at para. 136 per Dickson C.J.C. 



444 

 

The same principle has been repeated and emphasized in Irwin Toy Ltd. c. Québec (Procureur 
général), [1989] 1 S.C.R. 927 … at p. 993 [S.C.R.], and in Slaight Communications Inc. v. 
Davidson, [1989] 1 S.C.R. 1038 … at p. 1051 [S.C.R.]. This principle recognizes that much 
government regulation is designed to protect the vulnerable. It would be unfortunate indeed if 
the Charter were used as a weapon to attack measures intended to protect the disadvantaged 
and comparatively powerless members of society. It is interesting to observe that in the United 
States, courts struck down important components of the program of regulatory legislation 
known as “the New Deal.” This so-called “Lochner era” is now almost universally regarded by 
academic writers as a dark age in the history of the American Constitution.2155 [Wholesale 
Travel, at para. 68] 

 
Those who seek private health insurance are those who can afford it and can qualify for it. They 
will be the more advantaged members of society. They are differentiated from the general 
population, not by their health problems, which are found in every group in society, but by their 
income status. We share the view of Dickson C.J. that the Charter should not become an 
instrument to be used by the wealthy to “roll back” the benefits of a legislative scheme that 
helps the poorer members of society. He observed in Edwards Books, at p. 779:  
 

In interpreting and applying the Charter I believe that the courts must be cautious to 
ensure that it does not simply become an instrument of better situated individuals to 
roll back legislation which has as its object the improvement of the condition of less 
advantaged persons. 

 
The concern, of course, is that once the health needs of the wealthier members of society are 
looked after in the “upper tier”, they will have less incentive to continue to pressure the 
government for improvements to the public system as a whole.2156 [Chaoulli, at para. 274] 

2013. The remedy that the plaintiffs seek in this case can only benefit those of means. Even if 

insurance were to become available, the overwhelming evidence – and, indeed, the consensus of 

the expert witnesses2157 – is that such insurance universally benefits the well-off 

disproportionately more than those without means. 

2014. Indeed, if the plaintiffs were to succeed in this claim, one might well paraphrase Anatole 

France and say that “the law, in its majestic equality, permits rich and poor alike to spend 

thousands of dollars to access speedy medical care”. 

2015. It must also be remembered that the principles of fundamental justice comprehend more 

than just the interests of the individual claimant: 

                                                 
2155 R. v. Wholesale Travel Group Inc., [1991] 3 S.C.R. 154, 1991 CarswellOnt 117 at para. 68. 
2156 Chaoulli SCC, at para. 274 per Binnie, LeBel, and Fish JJ. See also Attis v. New Brunswick School District No. 
15, [1996] 1 S.C.R. 825, 1996 CarswellNB 125 at para. 86; and R. v. Sharpe, 2001 SCC 2 at para. 133 per 
L’Heureux-Dubé, Gonthier, and Bastarache JJ. 
2157 As set out in Section 3.7.1. 
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This leaves the question of whether the law infringes liberty and security of the person in a 
manner that is contrary to the principles of fundamental justice. This inquiry reflects the fact 
that the s. 7 liberty or “autonomy” right is not absolute, even for adults. In Rodriguez v. British 
Columbia (Attorney General), [1993] 3 S.C.R. 519 (S.C.C.), there was broad agreement that the 
s. 7 right to make decisions about one’s body and life may be constrained by law to reflect 
other competing societal interests. In that case, the competing societal interest was the 
protection of vulnerable persons who may be subject to coercion to end their life prematurely. 
The majority (per Sopinka J.) held that this balancing of interests occurs under s. 7 through the 
rubric of the principles of fundamental justice. I took the view (in dissent) that the competing 
interests should be considered under the s. 1 justification analysis. Notwithstanding these 
different approaches, all members of the Court who addressed the issue accepted that limits on 
personal autonomy that advance a genuine state interest do not violate s. 7 if they are shown to 
be based on rational, rather than arbitrary grounds. [emphasis added]2158 [Manitoba, at para. 
137] 
 
The jurisprudence is clear, moreover, that principles of fundamental justice encompass not only 
the accused’s interests but also collective, societal interests, and that an accused person is not 
entitled to the most favourable procedures possible. In R. v. Mills, [1999] 3 S.C.R. 668 
(S.C.C.), the Supreme Court of Canada summarized the body of law reflected in that statement 
in the following passage, at para. 72: 
 

[T]he principles of fundamental justice do not entitle the accused to “the most 
favourable procedures that could possibly be imagined”: R. v. Lyons, [1987] 2 S.C.R. 
309, per La Forest J., at p. 362. This is because fundamental justice embraces more 
than the rights of the accused. For example, this Court has held that an assessment of 
the fairness of the trial process must be made “from the point of view of fairness in 
the eyes of the community and the complainant” and not just the accused: R. v. E. 
(A.W.), [1993] 3 S.C.R. 155, per Cory J., at p. 198. In a similar vein, McLachlin J., in 
Seaboyer, [R. v. Seaboyer, [1991] 2 S.C.R. 577], at p. 603, stated: 

 
The principles of fundamental justice reflect a spectrum of interests, from the 
rights of the accused to broader societal concerns. Section 7 must be construed 
having regard to those interests and “against the applicable principles and 
policies that have animated legislative and judicial practice in the field” 
(Beare, [1988] 2 S.C.R. 387], at pp. 402-3 per La Forest J.). The ultimate 
question is whether the legislation, viewed in a purposive way, conforms to 
the fundamental precepts which underlie our system of justice. [Emphasis 
added by Ontario Court of Appeal.]2159 [Centre for Addiction, at para. 49] 

2016. There has been some suggestion that there may have been a change in this aspect of the 

law relating to s. 7 as a result of the Supreme Court of Canada’s decisions in Carter and Bedford. 

                                                 
2158 Manitoba (Director of Child & Family Services) v. C. (A.), 2009 SCC 30 at para. 137. 
2159 Centre for Addiction and Mental Health v. R., 2012 ONCA 342 at para. 49. 
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However, as Professor Hamish Stewart has noted, the Supreme Court’s statement in those cases 

that “societal interests” ought not to play a role in the s. 7 analysis is difficult to comprehend:2160 

While it may be possible to understand overbreadth and gross disproportionality in 
individualistic terms, it is very hard to understand the norm against arbitrariness in this way. A 
law is arbitrary if there is no rational connection between its objectives and its effects on 
section 7 interests. So, it seems that as long as a law goes some way to achieving its objectives, 
it is not arbitrary. For that reason, it seems that a court would need some empirical evidence 
concerning both the effectiveness of the law in achieving its purposes and its impact on section 
7 interests. Instead, the Court said, an “arbitrary effect on one person is sufficient” to establish 
arbitrariness, and that “how well the law achieves its object” is not to be considered in 
determining arbitrariness. It is unclear how a court is supposed to decide that a law has no 
rational connection to its objective without considering how well it achieves that objective; put 
another way, it is hard to see how a law’s effect on one person, or any number of persons, can 
be said to be arbitrary without some assessment of whether that effect contributes in some 
measure to the achievement of the law’s purpose. [footnotes omitted] 

2017. It may be that the Supreme Court’s comments can best be understood as an attempt to 

distinguish the respective considerations to be taken into account by the Court when conducting 

its analyses under sections 7 and 1 respectively, and that the type of considerations that ought 

only to be taken into account in the s. 1 analysis are purely practical or utilitarian 

considerations.2161 

[W]hile alluding to the rareness of the possibility, but without containing it to “exceptional 
circumstances,” both the Bedford and Carter decisions imply that the Court may, in the future, 
consider upholding some overbroad laws as minimal impairments under the Oakes test, in the 
(societal) interests of “[e]nforcement practicality” or other “practical reasons.” In that event, it 
may be the case that, in presuming to deny societal interests a role under s. 7, the Court is really 
only excluding the most utilitarian of them, which may then weigh into the proportionality 
stage of s. 1 analysis, and minimal impairment in particular. 

The rights that the plaintiffs are asserting must be balanced, in the context of the principles of 

fundamental justice, against the principle of equity and society’s indisputable interest – reflected in 

the purpose of the Act – in ensuring the fiscal sustainability of a public health care system in which 

access to necessary medical services is provided on the basis of need and not ability to pay. 

4.3 Section 15 of the Charter 

2018. Section 15 of the Canadian Charter of Rights and Freedoms provides as follows: 

                                                 
2160 Hamish Stewart, “Bedford and the Structure of Section 7” (2015) 60 McGill L.J. 575 at 587. 
2161 Mark Carter, “Carter v. Canada: “Societal Interests” Under Sections 7 and 1” (2015) 78 Sask. L. Rev. 209 at 
215. 
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(1) Every individual is equal before and under the law and has the right to the equal 
protection and equal benefit of the law without discrimination and, in particular, without 
discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental 
or physical disability. 
 

(2) Subsection (1) does not preclude any law, program or activity that has as its object the 
amelioration of conditions of disadvantaged individuals or groups including those that are 
disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or 
mental or physical disability. 

2019. The plaintiffs claim that the Impugned Provisions violate their rights under s. 15(1). This 

claim has no merit. 

2020. The plaintiffs effectively acknowledged that their s. 15 claim had no merit when they 

advised the case management judge in October of 2009 that they would not be pursuing it.2162 

They have never explained why they subsequently changed their minds. 

4.3.1 Overview 

2021. The MSP does not cover services that a person is eligible for and entitled to under a 

number of federal and provincial enactments, 2163 including the Workers Compensation Act.2164 

Most physician services covered under the Workers Compensation Act are compensated on a fee-

for-service basis at the same rate as MSP. In some cases, however, WorksafeBC will pay a 

physician an “expedited services fee” for diagnostic and other services, so that the service is 

performed more quickly and the worker returns to work. The principal policy rationale is that, in 

these cases, the cost of the expedited services fee is less than the amount saved in wage loss 

payments. Unlike direct billing of patients, expedited services fees do not give preference based 

on ability to pay. 

2022. The plaintiffs argue that the existence of this expedited services fee violates their rights 

under section 15 of the Charter to “equal protection and equal benefit of the law without 

discrimination.” In particular, they say these differences constitute discrimination based on age or 

physical disability. They also raise a novel claim that they have a right not to be subject to any 

differential treatment “in respect of an interest of fundamental importance.” 

                                                 
2162 Schooff BCSC, at para. 4. 
2163 Medical and Health Care Services Regulation (“MHCS Reg”), B.C. Reg. 426/97, s. 27. 
2164 MHCS Reg, s. 27(l). 
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2023. The plaintiffs’ claim is without merit. Section 15 is about substantive equality. It is not 

engaged by differences in legal treatment that do not effect substantive disadvantage. A 

successful section 15 claim has the following elements: 

a. The impugned law must be shown to have a disproportionate and negative effect on 

the claimant based on his or her membership in an enumerated or analogous group 

(the “distinction” stage). 

b. The law must be shown to fail to respond to the actual capacities and needs of the 

members of the group and instead imposes burdens or denies a benefit in a manner 

that has the effect of reinforcing, perpetuating or exacerbating their disadvantage (the 

“discrimination” stage). 

2024. The plaintiffs’ claim fails at the distinction stage for the following reasons: 

a. There is no evidence of “negative effect”: no evidence that MSP beneficiaries have 

worse health outcomes than WorkSafeBC beneficiaries because of any difference in 

legal treatment. 

b. There is no evidence of a distinction based on physical disability: MSP beneficiaries, 

as a group, are no more or less “physically disabled” than WorkSafeBC beneficiaries. 

c. There is no evidence of a distinction: there is no evidence age is a disproportionate 

factor in any difference in treatment between MSP and WorkSafeBC beneficiaries. 

2025. The section 15 claim also fails at the discrimination stage for the following reasons: 

a. There is no evidence that MSP beneficiaries – particularly MSP beneficiaries with the 

resources to buy private health care -- are historically disadvantaged relative to 

WorkSafeBC beneficiaries. 

b. The distinction reflects real differences in the needs of the two systems of health 

service coverage. The workers’ compensation system evolved to provide employers 

with incentives to minimize such injury and illness. The use of expedited services fees 

by WorkSafeBC does not result in anyone getting better health care based on wealth 

or income, nor is there any evidence that it has the same negative effects on the 

healthcare system as the payments prohibited by the Impugned Provisions. 

2026. The Court should reject the plaintiffs’ novel theory that section 15 prevents differential 

treatment in respect of “an interest of fundamental importance.” The theory is contrary to three 
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decades of Supreme Court of Canada jurisprudence. It would promote uncertainty and create an 

unworkable constitutional standard. Most importantly, it would transform section 15 from an 

instrument of substantive equality to one of intrusion into ordinary legislative policy making. 

4.3.2 Workers Compensation and the MPA 

2027. As set out in Sections 3.1.4.3 and 3.1.5 above,2165 medically necessary services to which a 

Beneficiary is entitled under the provincial workers’ compensation legislation have been 

exempted from the definition of Benefits for the entire history of the MSP.  

2028. The scheme similarly exempts services that a Beneficiary is entitled to under a number of 

other provincial and federal enactments. In each case, these are statutory rights to coverage at 

public expense. 

2029. The history and operation of the WorkSafeBC system in British Columbia has been set 

out in detail in Section 3.3, above. 

2030. There is no evidence before the Court on the following issues: 

a. differences, if any, in healthcare treatment or outcomes between MSP covered 

services and those under the Workers Compensation Act; 

b. differences, if any, in the conditions treated under the two systems; 

c. differences, if any, in the demographic age profile of MSP beneficiaries and 

Workers Compensation beneficiaries; 

d. what demographic factors might explain those differences; 

e. the effect of expedited service payments on the availability of health services for 

those covered by MSP. 

2031. Remarkably, the plaintiffs’ section 15 argument, spanning 46 paragraphs over 7 pages, 

does not contain a single citation to a single piece of evidence. That absence of evidence speaks 

volumes: the entire argument is one made in the air, with no grounding in any facts whatsoever. 

4.3.3 The test under section 15: distinction and discrimination 

2032. Section 15 protects substantive equality. The Supreme Court of Canada’s approach to 

section 15 recognizes that persistent systemic disadvantages have operated to limit the 

                                                 
2165 And contrary to the plaintiffs’ assertion at para. 2033 of the PFA. 
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opportunities available to members of certain groups in society and seeks to prevent conduct that 

perpetuates those disadvantages. The approach rests on the idea that not every difference in 

treatment will necessarily result in inequality and that identical treatment may frequently produce 

serious inequality.2166 The Supreme Court has most recently articulated the test as follows, in a 

manner that echoes its original formulation in Andrews:2167 

Since Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143, this Court has 
emphasized substantive equality as the engine for the s. 15 analysis (R. v. Kapp, [2008] 2 
S.C.R. 483; Quebec (Attorney General) v. A, [2013] 1 S.C.R. 61; Kahkewistahaw First Nation 
v. Taypotat, [2015] 2 S.C.R. 548). The test for a prima facie violation of s. 15 proceeds in two 
stages: does the impugned law, on its face or in its impact, create a distinction based on 
enumerated or analogous grounds; if so, does the law impose "burdens or denies a benefit in a 
manner that has the effect of reinforcing, perpetuating, or exacerbating ... disadvantage" 
(Taypotat, at paras. 19-20). 

2033. The first part of the s. 15 analysis asks whether, on its face or in its impact, a law creates a 

distinction on the basis of an enumerated or analogous ground. Limiting claims to enumerated or 

analogous grounds screens out those claims having nothing to do with substantive equality and 

helps keep the focus on equality for groups that are disadvantaged in the larger social and 

economic context.2168 The inquiry is whether the law has a disproportionate effect on the claimant 

based on his or her membership in an enumerated or analogous group.2169 

2034. A distinction need not be a facial or intentional distinction in the law, and may be based 

on the unintended effect of the law on the enumerated or analogous group. If so, however, the 

effect must be disproportionate and must be based on the characteristics of being a member of 

the enumerated or analogous group. 

2035. The second part of the analysis focuses on arbitrary — or discriminatory — disadvantage, 

that is, whether the impugned law fails to respond to the actual capacities and needs of the 

members of the group and instead imposes burdens or denies a benefit in a manner that has the 

                                                 
2166 Kahkewistahaw First Nation v. Taypotat, 2015 SCC 30, [2015] 2 S.C.R. 548 (“Taypotat”) at para. 17; Quebec 
(Attorney General) v. A, 2013 SCC 5, [2013] 1 S.C.R. 61 (“Quebec v. A”) at paras. 319-47; Withler v. Canada 
(Attorney General), 2011 SCC 12, [2011] 1 S.C.R. 396 at para. 2; R. v. Kapp, 2008 SCC 41, [2008] 2 S.C.R. 483 
(“Kapp”) at para. 16; Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143 (“Andrews”). 
2167 Québec (Procureure générale) c. Alliance du personnel professionnel et technique de la santé et des services 
sociaux, 2018 SCC 17 at para. 25 (“Alliance”). 
2168 Taypotat, at para. 19; Alliance, at para. 26. 
2169 Taypotat, at para. 21. 
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effect of reinforcing, perpetuating or exacerbating their disadvantage.2170 This stage of the 

analysis can be called the “discrimination” stage. 

2036. The discrimination inquiry is highly contextual. Factors relevant to this stage include the 

extent and nature of pre-existing disadvantage, correspondence between the grounds on which the 

government acted and the actual need, capacity or circumstances of the affected group, any 

ameliorative purpose of the government action, and the nature of the interest affected.2171 

2037. At each stage in the inquiry, the evidentiary onus is on the claimant.  

4.3.3.1 No evidence of negative effect 

2038. The very first thing the plaintiffs must demonstrate, on the basis of admissible, cogent, 

and compelling evidence, is that there is a negative effect on the Patient Plaintiffs of the legal 

differences they point to. But they have failed to submit any evidence at all of any such effect. 

We just do not know how the services for MSP beneficiaries differ from those available to 

WorkSafeBC beneficiaries. 

2039. It is self-evident that systematic differences in health outcomes between MSP 

beneficiaries and WorkSafeBC beneficiaries cannot be proven by anecdote. There must be 

properly-qualified expert evidence.2172 In the absence of such evidence, the plaintiffs’ section 15 

claim is bound to fail at the very first hurdle. 

4.3.3.2 Distinctions based on workplace status are not protected under section 15 

2040. The next thing the plaintiffs must do is to show that any effect that they have established 

is based on a ground enumerated in section 15 (race, national or ethnic origin, colour, religion, 

sex, age or mental or physical disability) or a ground analogous to those listed grounds. 

2041. The purpose of the enumerated and analogous ground approach – first adopted in 1988 in 

Andrews and consistently adhered to by the Supreme Court of Canada ever since – was to give 

section 15 real content as a vehicle for addressing substantive inequalities in Canadian society, 

while avoiding subjecting every distinction made by law to constitutional scrutiny as a violation 

of equality. 

                                                 
2170 Taypotat, at para. 20. 
2171 Kapp, at paras. 19-25, modifying the analysis in Law v. Canada (Minister of Employment and Immigration), 
[1999] 1 S.C.R. 497 at paras. 62-75.  
2172 Taypotat.  
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2042. In Andrews, the Supreme Court of Canada consciously recognized this dilemma. The 

concept of equality, as embodied in section 15, was recognized as both a central feature of 

Western thought, and an elusive concept, which, even more than the other rights and freedoms 

guaranteed by the Charter, lacks precise definition.2173 Equality cannot mean that the law never 

differentiates between people. As Justice McIntyre put it, “It must be recognized at once, 

however, that every difference between individuals under the law will not necessarily result in 

inequality and, as well, that identical treatment may frequently produce serious inequality.”2174 

2043. All laws treat people differently: physicians are treated differently from those unqualified 

to practice medicine, patients with covered medical conditions are treated differently from well 

people, and people realizing capital gains are treated differently from those accruing employment 

income. Treating every distinction made by the law as a breach of section 15 would have 

subjected every legislative decision to judicial scrutiny while doing nothing for the substantively 

disadvantaged. 

2044. At the same time, it was critical to give equality rights real content. Section 15 was 

drafted in large part to remedy perceived deficiencies in the way the guarantee of “equality before 

the law” had been interpreted in relation to the Canadian Bill of Rights.2175 

2045. Before Andrews, Canadian courts attempted to resolve this dilemma by adopting the 

“similarly situated” test. As McLachlin JA put it when she was on the division of the Court of 

Appeal in the Andrews case, “the essential meaning of equal protection and equal benefit is that 

persons who are ‘similarly situated be similarly treated’ and conversely, that persons who are 

‘differently situated be differently treated.’”2176 In McLachlin JA’s approach, the question of 

whether the similarities/differences created by the statute were consistent with equality would 

turn on whether the distinctions were unreasonable or unjustified.  

                                                 
2173 Andrews, at p. 165, McIntyre J (in dissent, but not on this issue). 
2174 Andrews, at p. 165. 
2175 Andrews at pp. 167-8 and at p. 170. McIntyre J referred to Bliss v. Attorney General of Canada, [1979] 1 S.C.R. 
183 (discrimination based on pregnancy not discrimination on grounds of sex) as exemplifying the problems with the 
Canadian Bill of Rights) and Attorney General of Canada v. Lavell, [1974] S.C.R. 1349 (upholding loss of Indian 
status for women who married non-Indian men). 
2176 Andrews v. Law Society of British Columbia (1986), 27 D.L.R. (4th) 600 (B.C. C.A.) at p. 605, cited in Andrews 
at p. 165. McIntyre J noted that this test had been “widely accepted with some modifications in both trial and appeal 
court decisions throughout the country.” The Supreme Court of Canada’s discussion and critique of this approach is 
found in Andrews, at pp. 179-182. 



453 

 

2046. Another approach was proposed by Professor Hogg, in the second edition of his 

Constitutional Law of Canada. On Professor Hogg’s approach, any distinction drawn by a law 

would be a prima facie violation of section 15 and its constitutionality would turn on whether it 

could be justified under section 1. 

2047. In Andrews, the Supreme Court of Canada rejected the similarly-situated test as “seriously 

deficient in that it excludes any consideration of the nature of the law.”2177 It rejected Professor 

Hogg’s approach as denying any role for section 15, while a focus on the unreasonableness or 

unjustifiability of the distinction would have left no role for section 1.2178 What these two 

approaches held in common was that they did not refer to a sociological reality of substantive 

disadvantage, stereotyping, or subordination. 

2048. In contrast to these two approaches, the Andrews court focused on the phrase “without 

discrimination” in section 15(1). Discrimination is the evil against which section 15(1) is 

directed. Discrimination needs to be understood in the context of the history of discrimination 

against indigenous peoples, other racial and ethnic minorities, and women of the kind that post-

second world war anti-discrimination statutes (like BC’s Human Rights Code) were designed to 

address in society.2179 

2049. Justice McIntyre defined discrimination as “a distinction, whether intentional or not but 

based on grounds relating to personal characteristics of the individual or group, which has the 

effect of imposing burdens, obligations, or disadvantages on such individual or group not 

imposed upon others, or which withholds or limits access to opportunities, benefits and 

advantages available to other members of society.”2180 

2050. By focusing on discrimination and substantive equality, the Supreme Court of Canada 

avoided the dilemma of choosing between labelling every type of distinction made by law a 

prima facie constitutional violation, on the one hand, and giving section 15 little or no content, on 

the other. 

2051. The relationship between the doctrinal elements developed in Andrews and the underlying 

anti-discriminatory purpose of section 15 was demonstrated concretely in the very first section 15 

                                                 
2177 Andrews, at p. 166. 
2178 Andrews, at p. 179-181. 
2179 Andrews, at p. 172. 
2180 Andrews, at p. 174.  
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decision the Supreme Court of Canada made after it announced the Andrews test. The Reference 

Re Workers’ Compensation Act, 1983 (Nfld.)2181 arose out of a decision by a trial judge that the 

statutory bar on tort actions in Newfoundland’s workers compensation legislation infringed the 

rights of a widow of a man electrocuted while working for a bakery under section 15.2182 The 

Supreme Court of Canada unanimously dismissed the case from the bench, stating in a one-

paragraph decision, “The situation of the workers and dependents here is in no way analogous to 

those listed in s. 15(1), as a majority in Andrews stated was required to permit recourse to s. 

15(1) .”2183  

2052. In short, the legal distinction between those who suffer as a result of workplace injuries and 

illnesses and those whose suffering is caused by injuries and illnesses occurring outside the 

workplace is precisely the kind of difference that the Court in Andrews rejected as a basis for a 

section 15 claim, because it is the kind of difference that did not raise substantive equality concerns. 

2053. This approach has been followed consistently since then. In Delisle v. Canada (Deputy 

Attorney General),2184 for example, the Court held that differential treatment of police officers in 

comparison with other occupational groups did not constitute a distinction based on an 

enumerated or analogous ground.2185 

2054. In constitutional terms, the distinction between victims of accidents outside the workplace 

as opposed to victims of accidents inside the workplace is not meaningfully different from the 

distinction between recipients of health services in relation to medical conditions caused or 

contributed to by events in the workplace as opposed to recipients of health services in relation to 

other medical conditions. The Supreme Court of Canada has already ruled that this is not an 

analogous ground, and that distinctions that turn solely on workplace status do not give rise to 

section 15 concerns. 

 

                                                 
2181 Reference Re Workers’ Compensation Act, 1983 (Nfld.), [1989] 1 S.C.R. 922 (“Reference Re Workers’ 
Compensation Act”). 
2182 Piercey v. General Bakeries Ltd., 31 D.L.R. (4th) 373, 1986 CarswellNfld 195 (S.C.T.D.). 
2183 Reference Re Workers’ Compensation Act. 
2184 Delisle v. Canada (Deputy Attorney General), [1999] 2 S.C.R. 989. 
2185 Delisle, at para. 44. Delisle was subsequently overruled in relation to s. 2(d) (freedom of association) in Mounted 
Police Association of Ontario v. Canada (Attorney General), 2015 SCC 1, but remains the law in relation to equality 
rights. 
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4.3.3.3 There is no distinction based on any enumerated or analogous ground 

2055. The plaintiffs attempt to get over this established case law by advancing an incoherent 

argument that the WorkSafeBC exemption from the Impugned Provisions (notably, not the 

Impugned Provisions themselves) have a “substantively discriminatory effect on the basis of age, 

disability, and type of disability” based on speculation about the characteristics of those who are 

members of the workforce.2186 

2056. A distinction between two groups is a distinction based on a disability only if the 

existence of the disability is a factor in any difference between them.2187 

2057. MSP beneficiaries and WorkSafeBC beneficiaries suffer from all kinds of illnesses, 

injuries and medical conditions. The difference between these groups is not in the nature or 

existence of those medical conditions, but in their cause – whether the condition was, in whole or 

in part, workplace related. 

2058. The disability itself is not a factor in any difference between these two groups. Therefore 

differences between the groups are not distinctions based on disability. 

2059. The other enumerated ground that the plaintiffs refer to is “age.” They wish to argue that a 

distinction between WorkSafeBC beneficiaries and MSP beneficiaries is, in effect, a distinction 

based on age. 

2060. There is of course no automatic correspondence between whether a medical condition is 

covered by the Workers Compensation Act and age. WorkSafeBC beneficiaries – like those who 

have medical conditions covered by MSP – are of all ages. There is no retirement age in British 

Columbia, so a person of any age can have a workplace injury or illness. Furthermore, a chronic 

condition that is causally related to work can continue to trouble a person long after he or she has 

left the workforce. Equally, of course, an MSP beneficiary can be of any age. 

2061. The plaintiffs rely on the common-sense inference that the average age of a person who 

suffers from an illness or injury that is covered under the Workers Compensation Act is probably 

lower than the average for patients whose service is covered by MSP. This would seem to follow 

from the fact that occupational injuries generally occur during a person’s working career, while 

generally the need for health services is positively correlated with age. 

                                                 
2186 PFA, para. 2969. 
2187 Moore v. British Columbia (Education), 2012 SCC 61, [2012] 3 S.C.R. 360 at para. 33. 
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2062. But this common-sense inference is not enough to establish a disproportionate effect 

based on age. In the absence of expert evidence, it would be pure speculation to conclude that age 

is a disproportionate factor in any differences between WorkSafeBC beneficiaries and MSP 

beneficiaries. 

2063. More is required to make out a claim of a section 15 breach based on age.2188 

2064. The plaintiffs’ claim in relation to age discrimination is remarkably similar to the one 

rejected by the Supreme Court of Canada in Taypotat. In that case, a 76-year-old member of the 

Kahkewistahaw First Nation challenged a provision in the First Nation’s election code requiring 

that candidates for chief or band councillor have at least a Grade 12 education.  

2065. Census data showed that older Canadians were less likely to have completed high 

school.2189 There was also a report in evidence from the C.D. Howe Institute that this is 

particularly true among indigenous Canadians. But the Supreme Court of Canada rejected the 

claim of age discrimination for lack of evidence: 2190 

I think intuition may well lead us to the conclusion that the provision [requiring high school 
education as a condition of Band council membership] has some disparate impact, but before 
we put the Kahkewistahaw First Nation to the burden of justifying a breach of s. 15 in 
its Kahkewistahaw Election Act, there must be enough evidence to show a prima facie breach. 
While the evidentiary burden need not be onerous, the evidence must amount to more than a 
web of instinct. The evidence before us, even in combination, does not rise to the level of 
demonstrating any relationship between age, residence on a reserve, and education among 
members of the Kahkewistahaw First Nation […] 

2066. Remarkably, the plaintiffs have submitted even less evidence of differences in age 

between MSP beneficiaries and WorkSafeBC recipients, and the significance of these 

differences, than was the case in Taypotat. There is no evidence before the Court here even of the 

basic demographic facts. 

2067. Judicial notice is not available here. Judicial notice can only be used if the fact of which 

the court is asked to take judicial notice is (1) so notorious or generally accepted as not to be the 

subject of debate among reasonable persons; or (2) capable of immediate and accurate 

demonstration by resort to readily accessible sources of indisputable accuracy.2191 

2188 See, e.g., Bemister v. Canada (Attorney General), 2017 FC 749 at para. 99. 
2189 Taypotat, at para. 30. 
2190 Taypotat, at para. 34. 
2191 R. v. Find, 2001 SCC 32 at para. 48. 
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2068. In R. v. Spence,2192 the Supreme Court of Canada established that the strict Find standard 

for judicial review applies to social or legislative facts, at least if those facts are “dispositive” of 

an essential element in the litigation.2193 In this case, whether distinctions between MSP 

beneficiaries and WorkSafeBC beneficiaries is disproportionately based on age is an essential 

element of the plaintiffs’ section 15 claim, and so the strict test for judicial notice applies. It is 

obviously a matter of reasonable dispute whether such differences are disproportionate effects of 

age, and no source of indisputable accuracy can possibly demonstrate this alleged fact 

immediately and accurately. 

2069. But let us assume that the court can take judicial notice that the average age on receipt of 

an MSP-covered service is greater than the average age on receipt of a service covered under the 

Workers Compensation Act. In itself, this raw demographic fact says nothing about whether the 

differences are disproportionate. Correlation is not causation.  

2070. As noted in Andrews, all laws treat people differently. All laws therefore subdivide the 

population into categories: for example, income tax law divides people into groups that pay 

different marginal tax rates, while trust law divides people into those who are trustees, those who 

are beneficiaries and those who are neither. Those who own land zoned residential are 

differentiated from those who own commercial land. Examples are easy to multiply.  

2071. Members of these categories would rarely, if ever, have exactly the same demographic 

profile, particularly in respect of age. The average age of a tenant no doubt differs from the 

average age of a landlord. Since there are no six-year-old RCMP officers, the demographic age 

distribution of RCMP officers surely differs from that of the population as a whole. It is difficult 

even to conceive of a distinction made by any statute or regulation between people of which this 

would not be true. 

2072. Obviously, if the mere existence of a difference in statistical demographic profiles 

between two groups were sufficient to render differences in treatment between those two groups 

a “distinction based on an enumerated ground”, then the distinction stage would not screen out 

claims having nothing to do with substantive equality. 

                                                 
2192 R. v. Spence, 2005 SCC 71 (“Spence”). See also the discussion in Brandeis Brief Decision. 
2193 Spence, at para. 61. 
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2073. In R. v. Ejigu,2194 Justice Davies was faced with a challenge under s. 15 to the reverse 

onus requirement on an accused to show that he or she is not criminally responsible by reason of 

mental disorder under s. 16 of the Criminal Code (“NCRMD”). The claimant submitted evidence 

that 15.6% of persons found to be NCRMD were women (at para. 160). Justice Davies rejected 

the inference that this difference was “disproportionate” on the basis that it was consistent with 

the general proportion of women accused of crimes. Justice Davies went on to dismiss similar 

arguments of “disproportionate effect” based on membership in an ethnic, linguistic and national 

minority. 

2074. It is not enough to observe some co-variance between membership in an enumerated and 

analogous group and facially-neutral classifications in legislation. Expert statistical and social-

science evidence would be required to pull apart spurious correlations from those that really do 

indicate a disproportionate effect. In the absence of such evidence, a claim based on effects-based 

discrimination must be dismissed. 

4.3.3.4 Beneficiaries are not disadvantaged relative to workers’ compensation 
claimants 

2075. At the second, discrimination, stage of the section 15 analysis, the issue is whether the 

impugned state conduct widens the gap between the historically disadvantaged group and the rest 

of society. In this case, the distinction is between Beneficiaries with sufficient resources to pay 

for private treatment and those who suffer similar medical conditions at work. Case law, common 

sense and the lack of any evidentiary record lead to the same conclusion. Either there is no gap to 

widen, or the Beneficiaries are the relatively advantaged ones. 

2076. As we have seen, in the Workers Compensation Act Reference, the Supreme Court of 

Canada rejected the idea that those subject to workplace illness or injury are subject to 

disadvantage relative to others suffering from similar conditions. This conclusion was followed 

in Delisle, which rejected occupational status as a ground of disadvantage.  

2077. The converse proposition – that Beneficiaries, especially those with sufficient resources to 

pay for private treatment, are disadvantaged relative to those suffering from workplace injury or 

illness – is not just inconsistent with these prior rulings: it defies common sense. Beneficiaries, as 

a class, are essentially the entire population of residents of British Columbia. Those who have the 

                                                 
2194 R. v. Ejigu, 2016 BCSC 1487. 
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option of paying for private care are necessarily disproportionately drawn from the relatively 

affluent part of this population. They are not a discrete and insular minority. There is no evidence 

of historic stereotyping relative to those suffering from workplace injury or illness. 

2078. The claimants have provided no evidence that conflicts with the common sense point that 

those well off enough to pay for private medical services are not disadvantaged compared to 

those injured or made sick in the workplace. Since this is a necessary component of the 

discrimination stage of the analysis, for this reason alone the plaintiffs’ section 15 claim has no 

merit. 

4.3.3.5 No discrimination because distinction takes into account actual needs and 
capacities 

2079. Finally, the WorkSafeBC exemption is not discriminatory because it reflects the actual 

needs and capacities of workers’ compensation recipients.  

2080. The workers’ compensation system differs fundamentally from MSP in two relevant 

respects: first, the scope of coverage includes both health services and income replacement; 

second, the cost of the system is internalized by employers as a way to incentivize reductions in 

workplace injury and illness. Employers and society as a whole have an interest in keeping the 

total costs to a minimum. In some cases, this may make expedited service fees a cost-justified 

approach. 

2081. At the same time, because the payment of expedited service fees is within the control of 

WorksafeBC, it does not have the same potential for affecting the overall market for physician 

services that extra-billing does.  

2082. These distinctions are based in the actual needs associated with each system, and are 

therefore not discriminatory. 

4.3.3.6 Court should reject novel “interest of fundamental importance” theory 

2083. In addition to trying to argue that the expedited services fee constitutes discrimination 

based on age or physical disability, the plaintiffs advance what they concede to be a novel 

argument that they can establish a breach of equality rights under section 15 without showing a 
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distinction based on an enumerated or analogous ground at all, so long as there is differential 

treatment in relation to an “interest of fundamental importance.”2195 

2084. As we have seen, this would be a departure from the way the Supreme Court of Canada 

has instructed lower courts to analyze section 15 claims since Andrews. In Andrews, Justice 

McIntyre insisted that under the approach the Supreme Court of Canada was adopting the 

analysis of discrimination “must take place within the context of the enumerated grounds and 

those analogous to them.”2196 In the development of section 15 jurisprudence since Andrews, that 

requirement has been consistently adhered to: a section 15 claim must begin with the claimant 

showing a distinction, whether facial, intentional, or in effect, based on an enumerated or 

analogous ground.  

2085. It is simply not consistent with our understanding of vertical stare decisis for a lower 

court to engage in such a radical departure from well-established jurisprudence on a fundamental 

point. 

2086. In Bedford,2197 the Supreme Court of Canada defined the principle of “vertical stare 

decisis” as follows: 2198 

[A] lower court is not entitled to ignore binding precedent, and the threshold for revisiting a 
matter is not an easy one to reach…. [T]his threshold is met when a new legal issue is raised, or 
if there is a significant change in the circumstances or evidence.  

2087. The requirement of a distinction based on an enumerated or analogous ground is 

obviously not a new legal issue, having been repeatedly affirmed in all major section 15 cases 

since Andrews. Since it is a foundational question of what the meaning of the guarantee of 

equality “without discrimination”, changes in circumstances or evidence are not relevant to the 

test itself, as opposed to its application. It therefore remains binding on lower courts until and 

unless the Supreme Court of Canada itself decides to reverse course (in which case issues of 

horizontal stare decisis will be engaged). 

2088. What the claimants are proposing here is quite different from what the Supreme Court 

upheld in Bedford and then in Carter.2199 In those cases, lower courts revised past conclusions of 

                                                 
2195 PFA, paras. 2983-2994. 
2196 Andrews, at para. 25  
2197 Bedford. 
2198 Bedford, at para. 44.  
2199 Carter SCC. 
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the Supreme Court of Canada about the constitutionality of Canada’s communication-for-the-

purposes-of-prostitution and assisted-suicide laws. The lower courts justified this departure based 

on a combination of new social-scientific evidence, not available to the earlier Supreme Court of 

Canada, and on developments in the Court’s legal framework for analysis. 

2089. In contrast, what the plaintiffs are asking for here is a wholesale revision of the 

framework for analysis itself. They are asking for an approach that is not based on substantive 

equality and historic disadvantage, which have been the lodestars of Charter equality analysis 

from Andrews to the present. In R. v. Henry,2200 Justice Binnie described the distinction as 

follows: 

[M]uch of the Court’s work (particularly under the Charter) required the development of a 
general analytical framework which necessarily went beyond what was essential for the 
disposition of the particular case. In those circumstances, the Court nevertheless intended that 
effect be given to the broader analysis. In R. v. Oakes, [1986] 1 S.C.R. 103, for example, 
Dickson C.J. laid out a broad purposive analysis of s. 1 of the Charter, but the dispositive point 
was his conclusion that there was no rational connection between the basic fact of possession of 
narcotics and the legislated presumption that the possession was for the purpose of trafficking. 
Yet the entire approach to s. 1 was intended to be, and has been regarded as, binding on other 
Canadian courts. It would be a foolhardy advocate who dismissed Dickson C.J.’s classic 
formulation of proportionality in Oakes as mere obiter. Thus if we were to ask 
“what Oakes actually decides”, we would likely offer a more expansive definition in the post-
Charter period than the Earl of Halsbury L.C. would have recognized a century ago. 

2090. In this respect, Justice McIntyre’s analysis of equality rights in Andrews is analogous to 

Chief Justice Dickson’s framework for analysis of section 1 in Oakes. Both were foundational: 

while they have been developed, it is hard to imagine even the Supreme Court of Canada 

overruling them. Clearly no other court would have the authority to do so. 

2091. Even if it were open to this Court to take it up, the plaintiffs’ invitation to fundamentally 

restructure section 15 jurisprudence should be declined on the merits. The plaintiffs’ proposed 

test has all the problems of the “similarly situated” test rejected in Andrews – it focuses on 

innocuous legal distinctions rather than substantive disadvantage – with the added problem of 

being intolerably vague. What is an “interest of fundamental importance”? We are given no clue. 

2092. Clearly, “interests of fundamental importance” must go beyond those interests already 

protected by the Charter, including by the guarantees of “liberty” and “security of the person” 

under section 7. Otherwise, the test would be unnecessary, because Charter rights are already 

                                                 
2200 R. v. Henry, 2005 SCC 76 at para. 53. 
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guaranteed to “everyone”, “any person” or “every individual”, unless they are specifically limited 

to citizens (democratic rights), citizens and permanent residents (mobility rights) or members of 

official-language communities.  

2093. But a decision by the courts to protect interests that were not constitutionalized in 1982 

under section 15 would amount to expanding the Charter into areas that were deliberately kept 

out as matters of democratic choice when the Charter was written. This would amount to a 

constitutional amendment not approved through the amending formula. 

2094. Further, it would obviously be difficult for courts to adjudicate what otherwise-non-

constitutional interests are “fundamental” enough to figure in to the new section 15 test without 

any principles to guide them. 

2095. Healthcare is an area where the courts should be particularly averse to introducing novel 

constitutional principles. As a policy matter, it is complicated. As a political matter, it is of 

intense interest. Canadians and British Columbians debate these matters passionately, and the 

result of the debate becomes the rule for everyone. It is not an area in which judicial intervention 

is necessary to defend minority interests, but it is an area in which constitutional litigation is 

likely to make the necessary trade-offs harder to accomplish. 

4.3.4 Conclusion re Section 15 

2096. Since the plaintiffs have not provided any evidence that could possibly show a distinction 

or discrimination based on physical disability or age, and since it is not within the authority of 

this Court to rewrite section 15 jurisprudence so that they do not have to show discrimination 

based on an enumerated or analogous ground, their section 15 claim has no merit and should be 

dismissed. 

4.4 Section 1 of the Charter 

2097. In the alternative, if the Impugned Provisions constitute a breach of either section 7 or 

section 15 of the Charter, any such breach is a reasonable limit prescribed by law that can be 

demonstrably justified in a free and democratic society. 

2098. The Alberta Court of Appeal has already held that the kinds of limits challenged by these 
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plaintiffs are prima facie demonstrably justified:2201 

Having established a universal health care system, governments are prima facie entitled to put 
in place provisions that protect that system, and prevent its abuse. They are entitled to ensure 
that the system remains truly “universal”, in the sense that there is not a parallel system for the 
wealthy, and another for ordinary Canadians. The concept of equality of access is consistent 
with the core values of Canadian democracy. Provisions designed to safeguard these aspects of 
the health care system are prima facie demonstrably justified in a free and democratic society. 

4.4.1 Relationship between Section 7 and Section 1 

2099. Although it has been suggested from time to time that it was unlikely that a breach of s. 7 

could be “saved” by s. 1, the Supreme Court of Canada recently disagreed, and explained the 

relationship between those two sections of the Charter: 

Section 7 and s. 1 ask different questions. The question under s. 7 is whether the law’s negative 
effect on life, liberty, or security of the person is in accordance with the principles of 
fundamental justice. With respect to the principles of arbitrariness, overbreadth, and gross 
disproportionality, the specific questions are whether the law’s purpose, taken at face value, is 
connected to its effects and whether the negative effect is grossly disproportionate to the law’s 
purpose. Under s. 1, the question is different — whether the negative impact of a law on the 
rights of individuals is proportionate to the pressing and substantial goal of the law in furthering 
the public interest. The question of justification on the basis of an overarching public goal is at 
the heart of s. 1, but it plays no part in the s. 7 analysis, which is concerned with the narrower 
question of whether the impugned law infringes individual rights. 
 
As a consequence of the different questions they address, s. 7 and s. 1 work in different ways. 
Under s. 1, the government bears the burden of showing that a law that breaches an individual’s 
rights can be justified having regard to the government’s goal. Because the question is whether 
the broader public interest justifies the infringement of individual rights, the law’s goal must be 
pressing and substantial. The “rational connection” branch of the s. 1 analysis asks whether the 
law was a rational means for the legislature to pursue its objective. “Minimal impairment” asks 
whether the legislature could have designed a law that infringes rights to a lesser extent; it 
considers the legislature’s reasonable alternatives. At the final stage of the s. 1 analysis, the 
court is required to weigh the negative impact of the law on people’s rights against the 
beneficial impact of the law in terms of achieving its goal for the greater public good. The 
impacts are judged both qualitatively and quantitatively. Unlike individual claimants, the 
Crown is well placed to call the social science and expert evidence required to justify the law’s 
impact in terms of society as a whole. 
 
By contrast, under s. 7, the claimant bears the burden of establishing that the law deprives her 
of life, liberty or security of the person, in a manner that is not connected to the law’s object or 
in a manner that is grossly disproportionate to the law’s object. The inquiry into the purpose of 
the law focuses on the nature of the object, not on its efficacy. The inquiry into the impact on 
life, liberty or security of the person is not quantitative — for example, how many people are 

                                                 
2201 Allen, at para. 37. 
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negatively impacted — but qualitative. An arbitrary, overbroad, or grossly disproportionate 
impact on one person suffices to establish a breach of s. 7. To require s. 7 claimants to establish 
the efficacy of the law versus its deleterious consequences on members of society as a whole, 
would impose the government’s s. 1 burden on claimants under s. 7. That cannot be right. 
 
In brief, although the concepts under s. 7 and s. 1 are rooted in similar concerns, they are 
analytically distinct. 
 
It has been said that a law that violates s. 7 is unlikely to be justified under s. 1 of the Charter 
(Motor Vehicle Reference, at p. 518). The significance of the fundamental rights protected by s. 
7 supports this observation. Nevertheless, the jurisprudence has also recognized that there may 
be some cases where s. 1 has a role to play (see, e.g., Malmo-Levine, at paras. 96-98). 
Depending on the importance of the legislative goal and the nature of the s. 7 infringement in a 
particular case, the possibility that the government could establish that a s. 7 violation is 
justified under s. 1 of the Charter cannot be discounted.2202 [Bedford, para. 125-129] 
 
It is difficult to justify a s. 7 violation: see Motor Vehicle Reference, at p. 518; G. (J.), at para. 
99. The rights protected by s. 7 are fundamental, and “not easily overridden by competing 
social interests” (Charkaoui, at para. 66). And it is hard to justify a law that runs afoul of the 
principles of fundamental justice and is thus inherently flawed (Bedford, at para. 96). However, 
in some situations the state may be able to show that the public good — a matter not considered 
under s. 7, which looks only at the impact on the rights claimants — justifies depriving an 
individual of life, liberty or security of the person under s. 1 of the Charter. More particularly, 
in cases such as this where the competing societal interests are themselves protected under the 
Charter, a restriction on s. 7 rights may in the end be found to be proportionate to its objective. 
[emphasis added]2203 [Carter, at para. 95] 
 
It is difficult, but not impossible, to justify a s. 7 violation under s. 1. Laws that deprive 
individuals of liberty contrary to a principle of fundamental justice are not easily upheld. 
However, a law may be saved under s. 1 if the state can point to public goods or competing 
social interests that are themselves protected by the Charter: Carter v. Canada (Attorney 
General), 2015 SCC 5, [2015] 1 S.C.R. 331, at para. 95. Courts may accord deference to 
legislatures under s. 1 for breaches of s. 7 where, for example, the law represents a “complex 
regulatory response” to a social problem: Alberta v. Hutterian Brethren of Wilson Colony, 2009 
SCC 37, [2009] 2 S.C.R. 567, at para. 37.2204 [Safarzadeh-Markhali, at para. 57] 

2100. The references in Carter and Safarzadeh-Markhali to competing societal interests that are 

themselves protected under the Charter are relevant to the discussion in Section 4.4.4.3.1 below. 

2101. It must be noted that the plaintiffs do not suggest that any part of the defendant’s response 

to their section 7 claim is appropriate only for consideration in the context of section 1.2205 

2102. It is also worth noting the following comments from Chief Justice McLachlin in 

                                                 
2202 Bedford, at paras. 125-129. 
2203 Carter SCC, at para. 95. 
2204 R. v. Safarzadeh-Markhali, 2016 SCC 14 at para. 57. 
2205 PFA, paras. 3012-3013. 
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Hutterian Brethren:2206 

A very different kind of relationship exists between a legislature and the people subject to its 
laws. By their very nature, laws of general application are not tailored to the unique needs of 
individual claimants. The legislature has no capacity or legal obligation to engage in such an 
individualized determination, and in many cases would have no advance notice of a law’s 
potential to infringe Charter rights. It cannot be expected to tailor a law to every possible future 
contingency, or every sincerely held religious belief. Laws of general application affect the 
general public, not just the claimants before the court. The broader societal context in which the 
law operates must inform the s. 1 justification analysis. A law’s constitutionality under s. 1 of 
the Charter is determined, not by whether it is responsive to the unique needs of every 
individual claimant, but rather by whether its infringement of Charter rights is directed at an 
important objective and is proportionate in its overall impact. While the law’s impact on the 
individual claimants is undoubtedly a significant factor for the court to consider in determining 
whether the infringement is justified, the court’s ultimate perspective is societal. The question 
the court must answer is whether the Charter infringement is justifiable in a free and 
democratic society, not whether a more advantageous arrangement for a particular claimant 
could be envisioned. 

4.4.2 The Section 1 Test 

2103. The test for whether a legislative provision is justified under s. 1 of the Charter is well 

known:2207 

First, the court must determine whether the objective of the legislation is pressing and 
substantial. Next, it must determine whether the means chosen to attain this legislative end are 
reasonable and demonstrably justifiable in a free and democratic society. For this second part of 
the analysis, three tests must be met: (1) the existence of a rational connection between the 
measure and the aim of the legislation; (2) minimal impairment of the protected right by the 
measure; and (3) proportionality between the effect of the measure and its objective. 

2104. In addition, however, the court must bear in mind the principles animating both section 1 

and the Oakes test:2208 

However, it is important not to lose sight of the underlying principles animating this general 
approach. As Dickson C.J. so eloquently put it in Oakes, supra, at p. 136, the inclusion of the 
words “free and democratic” as the standard of justification in s. 1 of the Charter  
 

refers the Court to the very purpose for which the Charter was originally entrenched 
in the Constitution: Canadian society is to be free and democratic. The Court must be 
guided by the values and principles essential to a free and democratic society which I 
believe embody, to name but a few, respect for the inherent dignity of the human 
person, commitment to social justice and equality, accommodation of a wide variety 
of beliefs, respect for cultural and group identity, and faith in social and political 

                                                 
2206 Hutterian Brethren of Wilson Colony v. Alberta, 2009 SCC 37 (“Hutterian Brethren”) at para. 69. 
2207 Chaoulli SCC, at para. 48 per Deschamps J. 
2208 M. v. H., [1999] 2 S.C.R. 3 at paras. 77-78 per Iacobucci J. 
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institutions which enhance the participation of individuals and groups in society. The 
underlying values and principles of a free and democratic society are the genesis of 
the rights and freedoms guaranteed by the Charter and the ultimate standard against 
which a limit on a right or freedom must be shown, despite its effect, to be reasonable 
and demonstrably justified. 

 
As noted by this Court in Vriend, supra, at para. 134, the introduction of the Charter brought 
about “a redefinition of our democracy”. Central to this democratic vision is a dialogue of 
mutual respect between the courts and the legislatures, which includes the idea that:  
 

In carrying out their duties, courts are not to second-guess legislatures and the 
executives; they are not to make value judgments on what they regard as the proper 
policy choice; this is for the other branches. Rather, the courts are to uphold the 
Constitution and have been expressly invited to perform that role by the Constitution 
itself. But respect by the courts for the legislature and executive role is as important as 
ensuring that the other branches respect each others’ role and the role of the courts. 

4.4.3 Pressing and Substantial Objective 

2105. The Impugned Provisions were enacted in furtherance of the objective of preserving a 

publicly managed and fiscally sustainable health care system for British Columbia in which 

access to necessary medical care is based on need and not on an individual’s ability to pay. There 

can be no dispute that this is a pressing and substantial objective. In Chaoulli, all members of the 

Court agreed that “protecting the public health regime” met this branch of the test; the objective 

identified in this case is, if anything, even more compelling than the objective identified in 

Chaoulli.2209 

2106. Indeed, the expert evidence from Professor Michael Bliss tendered by the plaintiffs 

underscores the importance to Canadians generally of ensuring that health care is available on the 

basis of need, and not ability to pay: 

Canadian healthcare history also suggests that policymakers should get used to citizens’ 
insistence that healthcare be available to everyone without financial hindrance, and with as few 
other hindrances as possible. … Experience also seems to rule out as politically unacceptable 
such changes to the system as thoroughgoing privatization, because of suspicion that it would 
enable significant queue jumping by the economically or politically or geographically 
privileged.2210 
 
… Canada’s experience does suggest that alternatives involving point-of-service fees, extensive 
delisting of insured services, or unrestrained expansion of private-sector medicine are 

                                                 
2209 Chaoulli SCC, at paras. 14, 56 per Deschamps J.; para. 155 per McLachlin CJ and Major J.; paras. 236-237 per 
Binnie and LeBel JJ. 
2210 Exhibit 6, Expert Report of Professor Bliss, Appendix “B”, p. 20 [DBE, Tab 10]. 
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politically unacceptable. Canadians insist on ease and equality of access to first-class 
healthcare. This appears to be what is currently understood to be the meaning of “universality” 
in Canadian medicare: universal access on an equal basis. [Footnote 11: Some suggest that 
Canadians may not be as resistant to user fees for healthcare as is commonly assumed. As often 
happens with tax or fee increases, once they are implemented citizens do adjust, and many 
other countries have such fees or co-payments. The Canadian record so far, however, is that 
politicians have found it particularly difficult, indeed virtually suicidal, even to advocate 
bringing in user fees. Canadians are distinctively determined to guard this characteristic of what 
they see as their distinctive healthcare system.]2211 

2107. Ensuring the sustainability of the public health care system is an important part of this 

overall objective. Even though cost factors alone will not often be accepted as a pressing and 

substantial objective, when taken in conjunction with other public policy considerations they 

certainly can be.2212 As stated by the Supreme Court of Canada in N.A.P.E.:2213 

It cannot be said that in weighing a delay in the timetable for implementing pay equity against 
the closing of hundreds of hospital beds, as here, a government is engaged in an exercise 
“whose sole purpose is financial”. The weighing exercise has as much to do with social values 
as it has to do with dollars. 

2108. The plaintiffs have themselves conceded that the objective of the Impugned Provisions is 

pressing and substantial.2214 

2109. There can be no doubt, therefore, that the first part of the Oakes test is satisfied. 

4.4.4 Choice of Means 

2110. As set out above, there are three components to the second part of the Oakes test: (1) a 

rational connection between the measure and the aim of the legislation; (2) minimum impairment 

of the protected right; and (3) proportionality between the effect of the measure and its objective. 

2111. At this stage of the analysis, and particularly when dealing with complex social problems 

far removed from the expertise of the judiciary (the justice system), the courts are to accord 

considerable deference to the Legislature. 

It is next necessary to consider whether s. 14(1)(b) of the Code is proportionate to its objective. 
Here perfection is not required. Rather the legislature’s chosen approach must be accorded 
considerable deference. As McLachlin C.J. explained in J.T.I. MacDonald Corp. c. Canada 
(Procureure générale), 2007 SCC 30, [2007] 2 S.C.R. 610 (S.C.C.) (“JTI”), at para. 41, 
“[e]ffective answers to complex social problems ... may not be simple or evident. There may be 

                                                 
2211 Exhibit 6, Expert Report of Professor Bliss, Appendix “B”, p. 22 [DBE, Tab 10]. 
2212 Newfoundland (Treasury Board) v. N.A.P.E., 2004 SCC 66 (“Newfoundland Treasury Board”) at para. 69; 
Canadian Doctors for Refugee Care, at paras. 909-911. 
2213 Newfoundland Treasury Board, at para. 72. 
2214 PFA, para. 3015. 
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room for debate about what will work and what will not, and the outcome may not be 
scientifically measurable”. We must ask whether Parliament has chosen one of several 
reasonable alternatives: R. v. Videoflicks Ltd., [1986] 2 S.C.R. 713 (S.C.C.), at pp. 781-83; 
Irwin Toy Ltd., at p. 989; JTI, at para. 43. [emphasis added]2215 [Whatcott, at para. 78] 
 
At this stage of the analysis, the courts must accord the legislature a measure of 
deference. Proportionality does not require perfection: Saskatchewan (Human Rights 
Commission) v. Whatcott, 2013 SCC 11, [2013] 1 S.C.R. 467, at para. 78. Section 1 only 
requires that the limits be “reasonable”. This Court has emphasized that there may be a number 
of possible solutions to a particular social problem, and suggested that a “complex regulatory 
response” to a social ill will garner a high degree of deference (Hutterian Brethren, at para. 
37). [emphasis added]2216 [Carter, at para. 97] 

2112. As the Supreme Court of Canada has noted, the funding and operation of the public health 

care system is complex, and requires constant balancing of different competing interests:2217 

Deciding how to fund and implement insured health care services requires constant balancing 
of competing interests between all segments of the population, since everyone receives health 
care. 

2113. There can be little doubt that courts have little expertise relating to, and ought not to get 

involved in, questions of the allocation of medical resources among competing interests. 

It does not strike us as likely that this scheme intended that the scarce resources of both the 
courts and the health care system should be devoted to judges micromanaging medical triage 
decisions and health care providers defending their triage decisions in court. Moreover, a 
judge’s decision to overrule the hospital on these matters may well affect the important rights 
and interests of other people needing treatment. Quite apart from the impracticality of seeing 
the judge’s role in this way, it also undermines rather than furthers the broader objectives of 
protecting the rights of the accused as well as those of others needing treatment and the broader 
public.2218 [Conception, at para. 39] 
 
Funds provided for the operations of hospitals are not infinite. Expenditure of funds for one 
purpose inevitably means that those funds are not available to be used for some other purpose. 
Cuts in service which increase risk in one area may be offset by new services which reduce risk 
in other areas. 
 
… Courts are unsuited to the cost benefit analysis which is required to distribute health care 
resources. 
 
… Absent prima facie entitlement, courts should be loath to embark upon allocation of funds in 
undertakings as complex as a hospital with, in this case, an annual budget of approximately 90 
million dollars. Distribution of health care resources throughout the province is a political and 

                                                 
2215 Whatcott v. Saskatchewan Human Rights Tribunal, 2013 SCC 11 at para. 78. 
2216 Carter SCC, at para. 97. 
2217 Elder Advocates of Alberta Society v. Alberta, 2011 SCC 24 at para. 62. 
2218 R. v. Conception, 2014 SCC 60 at para. 39. 
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not a judicial function.2219 [St. Joseph Island Hospital, at paras. 25-27] 
 
The healthcare system is vast and complex. A court should be cautious about characterizing 
structural changes to OHIP which do not shut out vulnerable persons as discriminatory, given 
the institutional impediments to design of a healthcare system by the judiciary.2220 [Shulman, at 
para. 43] 
 
The evidence makes clear the complexity of the health care system and the extremely difficult 
task confronting those who must allocate the resources among a vast array of competing claims. 
 
Here, it is the administrators of the policy who have drawn the line that excludes IVF and ICSI 
from the category of insured services. As well, they have found it necessary to curtail or 
eliminate coverage for procedures that they had previously considered medically necessary and 
hence worthy of coverage. In the face of the tremendous pressures upon them, they must be 
“accorded some flexibility” in apportioning social benefits among the vast number of 
competing procedures and the conditions of patients that call for them. 
 
The policy makers require latitude in balancing competing interests in the constrained financial 
environment. We are simply not equipped to sort out the priorities. We should not second guess 
them, except in clear cases of failure on their part to properly balance the Charter rights of 
individuals against the overall pressing objective of the scheme under the Act.2221 [Cameron, at 
paras. 234-236] 

2114. The court must bear in mind that it may not have the constitutional or institutional 

competence to provide the plaintiffs with the remedy they seek:2222 

Jurisdictional boundaries dissuade the courts from usurping legislative prerogatives, and the 
theme of deference to Parliament is present throughout Charter jurisprudence. In fact, it may be 
observed that the remedial stage of Charter adjudication attracts the highest degree of judicial 
deference. The main reason for this tendency harkens back to earlier observations regarding the 
proper limits of judicial intervention. The crafting of constitutional remedies, while aiming to 
fully vindicate the given infringement, must also be mindful of the aforementioned doctrine of 
the separation of powers. The primacy of rights does not render remedies “automatic or 
unlimited,” nor do remedies override other considerations relating to the administration of 
justice. The crafting of remedies is therefore another example of the delicate balancing 
undertaken by the Court. As was stated in the Quebec Secession Reference, there is a “difficult 
inter-relationship between substantive obligations flowing from the Constitution and questions 
of judicial competence and restraint in ... enforcing those obligations.” [footnotes omitted] 

2115. The evidence set out in detail in Section 3.2 above demonstrates that the health care 

system is complex, and the ramifications of granting the relief sought by the plaintiffs are 

                                                 
2219 St. Joseph Island Hospital Assn. v. Plummer Memorial Public Hospital, 24 O.T.C. 73, 1996 CarswellOnt 5516 at 
paras. 25-27 (Gen. Div.). 
2220 Shulman v. Ontario (Attorney General), 110 A.C.W.S. (3d) 737, 2001 CarswellOnt 4515 at para. 43 (Div. Ct.). 
2221 Cameron v. Nova Scotia (Attorney General), 1999 NSCA 14 at paras. 234-236. 
2222 L. David, “Resource Allocation and Judicial Deference on Charter Review: The Price of Rights Protection 
According to the McLachlin Court” (Winter 2015) 73 U.T. Fac. L. Rev. 35 at 54-55. 
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impossible to predict with confidence. 

2116. Having set the context, we will continue to address the remaining aspects of the Oakes 

test.  

4.4.4.1 Rational Connection 

2117. The first task is to identify a rational connection between the Impugned Provisions and 

their objective. 

2118. Where a causal connection between a legislative provision and the benefit sought is 

difficult to measure scientifically, the rational connection between the two can be demonstrated 

on the basis of reason or logic. Furthermore, the government need only show that it is reasonable 

to suppose that the provision will further the legislative purpose.2223 

To establish a rational connection, the government “must show a causal connection between the 
infringement and the benefit sought on the basis of reason or logic”: RJR-Macdonald Inc. c. 
Canada (Procureur général), [1995] 3 S.C.R. 199 (S.C.C.), at para. 153. The rational 
connection requirement is aimed at preventing limits being imposed on rights arbitrarily. The 
government must show that it is reasonable to suppose that the limit may further the goal, not 
that it will do so. [emphasis added] 

2119. In any event, as Professor Hogg has noted, “the requirement of rational connection has 

very little work to do” because it is difficult to imagine a scenario in which a law without a 

rational connection to its objective would not also fail the “least drastic means” requirement.2224 

2120. For the reasons set out in detail in Section 4.2.4.3 above, the Impugned Provisions are 

rationally connected to the objective of preserving a publicly managed and fiscally sustainable 

health care system in which medically necessary care is provided on the basis of need, and not on 

the basis of ability to pay. 

4.4.4.2 Minimum Impairment 

2121. The “minimum impairment” component of the Oakes test requires only that the defendant 

establish that the Legislature has made a reasonable effort to minimize the impairment of the 

Charter right.2225 

In the minimal impairment inquiry, the court must not second-guess Parliament and try to 

                                                 
2223 Hutterian Brethren, at para. 48. See also Quebec v. A, at para. 359 (per Deschamps J., dissenting but not on this 
point). 
2224 P.W. Hogg, Constitutional Law of Canada, 5th ed., vol. 2 (Toronto: Carswell, 2007) at 38-34. 
2225 R. c. St-Onge Lamoureux, 2012 SCC 57 at para. 39. 



471 

 

identify the least intrusive solution. In Downey, this Court stated that “Parliament is not 
required to choose the absolutely least intrusive alternative in order to satisfy this branch of the 
analysis. Rather the issue is ‘whether Parliament could reasonably have chosen an alternative 
means which would have achieved the identified objective as effectively’” (p. 37, quoting R. v. 
Chaulk, [1990] 3 S.C.R. 1303 (S.C.C.), at p. 1341). The latitude accorded to Parliament 
depends largely on the context. Hence, penal legislation that directly threatens a person’s 
liberty will be assessed differently than a complex regulatory response to a social problem 
(Hutterian Brethren of Wilson Colony v. Alberta, 2009 SCC 37, [2009] 2 S.C.R. 567 (S.C.C.), 
at paras. 35 and 37). [emphasis added] 

2122. For the reasons set out in detail above, the Impugned Provisions represent a reasonable 

attempt by the Legislature to minimize the impairment of rights protected by sections 7 and/or 15 

of the Charter. The health care system epitomizes the kind of complex response to a social 

problem that demands the highest possible level of deference from the courts. 

2123. Specifically, the following are relevant to the issue of minimum impairment: 

a. Every health care system struggles with wait times;2226 

b. Permitting physicians to engage in dual practice will require the construction of an 

elaborate regulatory system, with associated costs, that British Columbia does not 

have because the present system does not require it;2227 and 

c. The Act does not prohibit direct billing of beneficiaries by physicians, but rather 

strictly regulates the circumstances under which it can be done.2228 

2124. Professor Kessler confirmed that every health care system in the world faces difficult 

policy choices, that none will ever be ideal, and the trade-offs are the kind of trade-offs that need 

to be made by policy-makers: 

 European systems also have problems. I mean, all health -- no health care system is 
going to be perfect. I think, you know, there’s always going to be difficult trade-offs 
to face. … 

Q All right. And I think you’ve mentioned earlier that those are the kind of trade-offs 
that need to be made by people who make policy in our systems of government; right? 

A Absolutely, yes. 2229 
… 
I mean, I certainly think that, you know, designing health policy is an ongoing 
challenge in every country to balance the, you know, need to get appropriate care 
to people who need it against the overuse of care and the cost growth that we have 

                                                 
2226 As discussed in Section 3.2.11 above. 
2227 As discussed in Sections 3.7.1 and 3.7.1.14.2 above. 
2228 As discussed in Section 4.4.4.2.1, below. 
2229 Transcript Day 52 (14 December 2016), p. 36 line 45 – p. 37 line 8 [DBT, Tab 39]. 
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in the US.2230 

2125. Professor McGuire also testified as follows: 

Q And there’s a statement in this report at page 225. And it’s in the section of the report 
on conclusions and policy lessons, and at the top of the page the paragraph begins on 
the previous page but the section -- the sentence I’m going to ask you to comment on 
begins on the third line: 

The advantages offered by PHI in terms of access to care have actually 
created inherent disadvantages for those populations without private health 
insurance. The extent of government concerns over such differences in access 
varies by country. Policy makers must often balance trade-offs between equity 
concerns and a desire to promote enhanced choice and access through PHI. 

And I’m going to suggest, Professor McGuire, that that captures essentially what 
you’ve offered in your report, which is that the bottom line is it’s a policy decision for 
governments in each country to make in light of their own specific context, what use 
they want to make of private health insurance. Is that fair? 

A I think that’s true, and I think it is also true that it’s a trade-off, that there are costs and 
benefits to each side of the coin. Yeah. 

2126. Professor Blomqvist testified that this is an area in which hard, scientific evidence simply 

does not exist:2231 

The evidence that we are dealing with here is not hard evidence. We don't do clinical 
trials where we compare experimentally designed health care systems. We are talking 
about balance of probabilities and trying to influence public opinion. 

Q And that's very important, isn't it, that actual concrete, hard, scientific evidence, for 
lack of a better word, is just not available in this area? 

A No. 
Q And by no, you agree? 
A Yeah, I agree. It is not available. 

2127. In that context, the Court must grant the Legislature a wide margin of appreciation when 

assessing whether the Impugned Provisions represent a reasonable attempt by the Legislature to 

minimize any Charter infringement. 

4.4.4.2.1 Remedial Issues 

2128. There is a further consideration in the context of minimum impairment. 

2129. Beyond all of the other reasons set out above why the plaintiffs’ claim must fail, there is a 

further, profoundly significant, reason why the Court should decline to grant the plaintiffs any 

remedy. 

                                                 
2230 Transcript Day 52 (14 December 2016), p. 56 lines 11-16 [DBT, Tab 39]. 
2231 Transcript Day 33 (4 November 2016), p. 48 lines 24-36 [DBT, Tab 26]. 
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2130. In a nutshell, the plaintiffs say that existing restrictions on extra billing and dual practice 

are unconstitutional because of the existing state of the health care system. They suggest that 

some other form of regulation of dual practice and extra billing would be constitutionally 

acceptable, and even acknowledge that such regulation may be necessary. 

2131. For example, counsel made the following submission on 14 March 2018: 

MR. GRANT: Our position is very narrow, that the province -- given the failure of the public 
system the province can’t effectively prohibit a parallel private system but it could regulate it. 
So Your Lordship’s absolutely right that the system in BC, as it exists, because it’s not part of a 
regulatory scheme, is different than in foreign jurisdictions where, for the most part, there’s 
some regulation of doctors in the public system that also operate in the private system. 
THE COURT: Well, your experts say highly regulate. 
MR. GRANT: Yes. 
THE COURT: Every one of them. 
MR. GRANT: And that’s not an issue for us because we’re not objecting to even significant 
regulation. [emphasis added] 

2132. Indeed, the plaintiffs’ scant submissions on remedy2232 implicitly acknowledge that the 

Legislature is entitled to enact provisions similar to the Impugned Provisions. 

2133. The fatal flaw in the plaintiffs’ argument is their characterization of the Impugned 

Provisions as a “prohibition” or an “effective prohibition” of private pay surgeries.2233 

2134. The fact is that the Impugned Provisions do not prohibit private pay surgeries: they 

merely regulate them.2234 Any physician who chooses not to enrol in the MSP is free to charge 

privately for the provision of their services, and is permitted to charge whatever the market will 

bear for medical services, so long as they do not provide those services in a publicly-funded 

facility. 

2135. To suggest that the Court can strike down the Impugned Provisions as being a complete 

prohibition, while allowing regulation of private practice, is therefore artificial and misleading. 

                                                 
2232 Seven paragraphs, just over one page in length. 
2233 Seen in the following paragraphs of the PFA: 13, 15, 30, 33, 35, 48, 49, 50, 52, 53, 54, 57, 63, 67, 69, 70, 72, 75, 
76, 79, 81, 83, 98, 100, 101, 103, 107, 108, 111, 112, 114, 115, 120, 121, 134, 137, 139, 147, 158, 159, 161, 162, 
163, 168-171, 195-197, 199, 292, 304-307, 322, 324, 378, 743, 795, 804, 2033, 2089, 2103, 2107, 2112, 2113, 2119, 
2120, 2168, 2219, 2285, 2286, 2291, 2294, 2306, 2317, 2319-2323, 2325, 2328, 2332, 2356, 2358, 2369, 2374, 
2375, 2377, 2379, 2383, 2384, 2401, 2408, 2446, 2455, 2458, 2460, 2473, 2477, 2479, 2499, 2501, 2562-2564, 
2577, 2581, 2603, 2622, 2640, 2646, 2653, 2656, 2682, 2698, 2703, 2707-2709, 2728, 2731, 2734, 2736, 2740, 
2747, 2751, 2752, 2768, 2780, 2785, 2812, 2876, 2879, 2883, 2890, 2898, 2899, 2904, 2905, 2909-2913, 2915, 
2927, 2930, 2950, 2952, 2968, 2981, 3019, 3024, 3035, 3036, 3038, 3040, 3041, and 3045, as well as headings 
III(B), IV(C), XI(B), XII. 
2234 The Impugned Provisions also do not apply to patients, despite the plaintiffs’ rhetoric to that effect: they apply to 
physicians. 
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Rather, what the plaintiffs are actually asking the Court to do is to find that the current method of 

regulating private finance is regulating it too much, because an entirely private practice is not 

sufficiently enticing to enough physicians from an economic point of view. This is evident from 

their assertion that what is unconstitutional is “effective” prohibition of private finance.2235 

2136. Properly understood, what the plaintiffs seek is constitutional protection of a purported 

right of physicians to supplement their income from the public health care system with income 

from privately-financed care. 

2137. Under those circumstances, how can the Court, or the Legislature, possibly identify the 

point at which constitutional regulation crosses the line into unconstitutional regulation? How 

easy does it have to be for physicians to provide services privately before the regulatory regime 

will pass constitutional muster? Are physicians themselves to be allowed to decide when the 

regulations are too onerous to entice them into private practice? No matter what the regulatory 

system is, patients will not be obtaining any relief unless physicians actually offer services 

privately, so any regulatory system that physicians consider too onerous will render nugatory any 

decision in favour of these plaintiffs. 

4.4.4.3 Disproportionate Effect 

2138. Finally, the Court must assess whether the effect of the Impugned Provisions on the 

Patient Plaintiffs’ rights is so disproportionate to the benefit that they achieve that they cannot 

constitute a reasonable limit on those rights.2236 

The third stage of the proportionality analysis performs a fundamentally distinct role. ... The 
focus of the first and second steps of the proportionality analysis is not the relationship between 
the measures and the Charter right in question, but rather the relationship between the ends of 
the legislation and the means employed. Although the minimal impairment stage of the 
proportionality test necessarily takes into account the extent to which a Charter value is 
infringed, the ultimate standard is whether the Charter right is impaired as little as possible 
given the validity of the legislative purpose. The third stage of the proportionality analysis 
provides an opportunity to assess, in light of the practical and contextual details which are 
elucidated in the first and second stages, whether the benefits which accrue from the limitation 
are proportional to its deleterious effects as measured by the values underlying the Charter. 

2139. The effect of the Impugned Provisions on the persons to whom they apply is in no way 

disproportionate to the benefit they achieve, for the reasons set out in detail above. 
                                                 
2235 PFA, paras. 107, 302, 324, 342, 2562, 2879, 2890, and 2977. 
2236 Thomson Newspapers Co. v. Canada (Attorney General), [1998] 1 S.C.R. 877 at para. 125, cited in Hutterian 
Brethren, at para. 77. See also Hogg, Constitutional Law of Canada, supra, at 38-44 to 38-44.2. 
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2140. Specifically of relevance to this criterion is the evidence establishing that: 

a. Care provided in for-profit facilities tends to be of lower quality than care provided in 

not-for-profit facilities;2237 

b. Physicians practising in both the public and the private system and who have an 

ownership interest in a private clinic have an incentive to refer patients to the private 

clinic that is not appropriate;2238 

c. A parallel private health care system is unethical;2239 

d. Permitting the creation of a parallel private health care system risks limiting the 

policy, program, and regulatory options available to the Province.2240 

4.4.4.3.1 Deleterious Impact on Less Privileged Beneficiaries 

2141. In considering whether the effect of the Impugned Provisions on the Patient Plaintiffs is 

disproportionate, however, it is necessary and appropriate to consider the fact that enabling a 

group of privileged patients to access medical services more quickly will have a deleterious 

impact on the ability of less privileged patients with even greater needs to access such services in 

a timely manner.2241 

2142. It is not necessary to rely on expert evidence for the proposition that private insurance 

would hold no appeal unless the private system offered something better than the public system. 

As noted in Section 3.7.1 above, however, the expert witnesses were in widespread agreement 

that: 

a. Private health insurance is predominantly purchased by individuals who are 

wealthier and better educated; and 

b. One of the primary reasons people purchase private health insurance is to get 

faster access to health care services. 

                                                 
2237 As discussed in Sections 3.7.1.12.3 and 3.7.1.16. 
2238 As discussed in Sections 3.7.1.10.2, 3.7.1.11.2.1, and 3.7.1.1.13. 
2239 Exhibit 463, Expert Report of Professor Kluge [DBE, Tab 148]. 
2240 Exhibit 529, Expert Report of Professor Himmelstein, p. 8-9 [DBE, Tab 169]. See also T. Epps & D. 
Schneiderman, “Opening Medicare to Our Neighbours or Closing the Door on a Public System? International Trade 
Law Implications of Chaoulli v. Quebec” in Access to Care, Access to Justice at 369. 
2241 There is ample evidence, much of which is discussed above, that private health care is preferentially available to 
those who have greater resources – which is consistent with common sense. There is also evidence – again, discussed 
above – that physicians who are able to operate in both a private and a public system give preferential treatment to 
their private sector patients. There is also evidence described above that wait times for those relying on the public 
system will increase if dual practice in a parallel private system is permitted. 
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2143. The inescapable implication of these facts is that reading the Charter to require access to 

a private health care system will necessarily create a better, faster health care system for the 

provision of scheduled surgeries to the wealthiest members of society. 

2144. Furthermore, as set out above, to the extent that granting the plaintiffs the remedy they 

seek will increase costs to the public healthcare system, the ability of that system to provide not 

only scheduled surgeries, but the myriad other services that it is charged with providing will 

necessarily be negatively impacted. 

2145. This means that in deciding this claim the Court must weigh in the balance the effect of 

success on not only other patients who require surgery, but the far more numerous patients who 

rely on the public healthcare system to provide other essential services. As set out above in 

Sections 3.2.2.1 and 3.2.5.4, these include, among many others: 

a. Primary care; 

b. Pharmacare; 

c. Dealing with emergent health crises, such as the public health emergency around 

opioid overdose deaths; 

d. Residential care for the frail senior population;  

e. Treatment for mental health and substance use; 

f. Non-surgical cancer treatments; and 

g. Disease prevention and health promotion. 

2146. As noted in Section 4.2.4.3.4.5 above, a significant percentage of the cost of the 

healthcare system goes to providing services to: the frail senior population living in residential 

care; patients with low, medium, or high complex chronic conditions; and patients with severe 

mental illnesses and/or substance use issues. Those Beneficiaries would almost certainly be 

affected if the public health care system were burdened with additional costs as a result of 

success by the plaintiffs in this litigation. 

2147. As noted in Section 4.4.1 above, the Supreme Court of Canada noted in Carter that “in 

cases such as this where the competing societal interests are themselves protected under the 

Charter, a restriction on s. 7 rights may in the end be found to be proportionate to its 
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objective”.2242 

2148. Dr. McMurtry asserted,2243 and Dr. Hollinshead agreed,2244 that as a society, we have a 

shared responsibility for the indigent, the vulnerable, the ill, and the injured. 

2149. Professor Christopher Newdick wrote as follows in the McGill Journal of Law and Health 

in 2008:2245 

As Sir John Laws (a member of the English Court of Appeal) has said, to define autonomy in 
terms of rights alone is a serious mistake. Such a definition denies to society its shared 
morality: 
 

If it becomes the systematic feature of a prevailing social philosophy, it would tend to 
give rise to a community of selfish individuals, and therefore to no community. A 
society whose values are defined by duty … and therefore nothing of community. 
 

A wholly “rights-based” approach makes it difficult to visualize a sense of community or 
collective commitment to health care. … Whatever its origin, to emphasize autonomy without 
also considering the reciprocity created by social rights misses a crucial part of our existence. 

2150. As Binnie J. stated in N.A.P.E., in a context where the Legislature had deferred for three 

years payment of pay equity amounts that were owed to female hospital workers:2246 

The beneficiaries of other public programs did not necessarily have a contractual right to the 
benefit, as did the women hospital workers. Nevertheless there were numerous legitimate 
claims on the public purse by disadvantaged people which the government was bound to 
mediate and this provides important context to the budgetary decisions that were made. This 
point was made by La Forest J. in upholding the constitutional validity of the Retail Business 
Holidays Act in R. v. Videoflicks Ltd., [1986] 2 S.C.R. 713 (S.C.C.), at p. 795:  
 

...having accepted the importance of the legislative objective, one must in the present 
context recognize that if the legislative goal is to be achieved, it will inevitably be 
achieved to the detriment of some. Moreover, attempts to protect the rights of one 
group will also inevitably impose burdens on the rights of other groups. There is no 
perfect scenario in which the rights of all can be equally protected. 
 
In seeking to achieve a goal that is demonstrably justified in a free and democratic 
society, therefore, a legislature must be given reasonable room to manoeuvre to meet 
these conflicting pressures. [Emphasis added.] 

2151. In the circumstances present before the Court, it cannot be said that the effects of the 

                                                 
2242 Carter SCC, at para. 95. 
2243 Exhibit 122, Expert Report of Dr. McMurtry, p. 7 [DBE, Tab 45]. 
2244 Exhibit 132A, Expert Report of Dr. Hollinshead, p. 6 [DBE, Tab 51]. 
2245 C. Newdick, “Preserving Social Citizenship in Health Care Markets: There May Be Trouble Ahead” (2008) 2 
McGill J. L. & Health 93 at 95-96. 
2246 Newfoundland Treasury Board, at para. 94. 
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Impugned Provisions on the Patient Plaintiffs’ rights are so disproportionate to their beneficial 

effects that they cannot be a reasonable limit on those rights. 

2152. Indeed, those effects are entirely proportionate and appropriate. 

4.4.5 Conclusion on Section 1 

2153. If the Court finds that the plaintiffs have established a breach of the Patient Plaintiffs’ 

rights under either section 7 or section 15, any such breach is demonstrably justified in a free and 

democratic society pursuant to section 1.  

2154. There is no dispute that the Impugned Provisions were enacted in furtherance of a 

pressing and substantial objective. 

2155. It is also reasonable to suppose that the effects of the Impugned Provisions have a rational 

connection to that pressing and substantial purpose, for all of the reasons enumerated in Section 

4.2.4.3.  

2156. In the context of the health care system, in which the Legislature has enacted a complex 

regulatory response to a multi-faceted endeavour, in an area in which every government in the 

world must wrestle with numerous competing priorities, the Legislature must be granted a wide 

margin of appreciation in deciding whether the Plaintiff Patients’ rights have been impaired in a 

minimal way. 

2157. Furthermore, the plaintiffs base their entire claim on the proposition that in order for the 

MPA to minimize the infringement of the Patient Plaintiffs’ rights it may regulate private finance 

for medically necessary care, but cannot prohibit it. And yet, the Impugned Provisions do not 

prohibit private finance, they merely regulate it. 

2158. Finally, the Impugned Provisions do not have a disproportionate effect on the Patient 

Plaintiffs’ rights, in light of the importance of their objective, and the potential effects on other, 

more vulnerable, Beneficiaries. 

4.5 Remedy 

2159. Section 52(1) of the Constitution Act, 1982, the relevant remedial provision, provides as 

follows:2247 

2247 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11. 
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The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent 
with the provisions of the Constitution is, to the extent of the inconsistency, of no force or 
effect. 

2160. It will be clear at this point that the defendant says that the plaintiffs are not entitled to 

any remedy. 

2161. If, however, the Court finds it necessary to consider what type of remedy the plaintiffs 

ought to be granted, then the following remedial principles must be considered.2248 

The process to be followed by the courts in determining the appropriate remedy where a 
statute has been found to violate the Charter case is set out in Vriend. The first step is for the 
court to define the inconsistency between the statute and the Charter.  
 
Once this is accomplished, the next step is to determine the appropriate remedy from the 
following possible remedies:  
 

(a) striking down the entire statute or the offending provision;  
(b) striking down the entire statute or the offending provision and suspending this 
remedy for a period of time;  
(c) reading down the statutory provision;  
(d) reading language in to the offending statutory provision.  

 
The "twin guiding principles" to be applied in determining which of the above remedies to 
choose are:  
 

(1) respect for the role of the Legislature; and  
(2) respect for the purposes of the Charter.  

 
That is, the court must be as faithful as possible, within the requirements of the Constitution, 
to the scheme enacted by the Legislature while at the same time respecting the purposes of the 
Charter as a whole. 
 
Other criteria that the Court must take into account in applying the twin guiding principles are 
remedial precision (the remedy should be as precise as possible), budgetary considerations 
(the court must take account of the potential cost of any proposed remedy), the effects of the 
remedy on the thrust of the legislation (the court asks itself would the Legislature have chosen 
to pass the legislation if it had known in advance the remedy the court was going to apply) 
and interference with legislative objectives (whether a provision that the court is considering 
striking out is integral to the scheme of the statute). 

4.5.1 The Inconsistency Has Not Been Defined 

2162. Thus the first step in the remedial process is to define with precision the extent of the 

inconsistency between the Impugned Provisions and the requirements of the Charter. 

                                                 
2248 A. Lokan & C. Dassios, Constitutional Litigation in Canada, looseleaf (Toronto: Carswell, 2006), pp. 6-9 – 6-10. 
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2163. The plaintiffs have not provided the Court with any assistance in this endeavour. The 

“Remedy” section of the PFA nowhere defines the extent of the inconsistency. Rather, it simply 

asks that the Court strike the Impugned Provisions down in their entirety and “throw the ball back 

into the Legislature’s court”. The closest the plaintiffs have come to defining the “extent of the 

inconsistency” is found at para. 2035 of the PFA: 

[T]he Plaintiffs are simply asking the Court to rule on whether it is constitutionally 
permissible for the Government to enact provisions that have the purpose and effect of 
preventing British Columbians from obtaining private diagnostic and surgical services given 
the significant harms patients suffer as a result of the persistent failure of the Government to 
provide such services in a timely manner in the public system. 

2164. The first point to note in this formulation is that the plaintiffs apparently seek relief 

related to the availability of “diagnostic services,” notwithstanding that this Court has already 

ruled that the constitutionality of provisions relating to such services are not in issue in this 

litigation.2249 

2165. The second point to note is that, apart from diagnostic services, the inconsistency is said 

to be limited to the availability of surgical services. This makes it clear that evidence tendered at 

trial and referred to in the PFA pertaining to non-surgical services is not relevant to the remedy 

that the plaintiffs seek.2250 It also makes it clear that the plaintiffs do not seek constitutional 

protection for non-surgical services, such as the services provided unlawfully at SRC (i.e., 

consultations that are labelled “IMAs”), and the Impugned Provisions will continue to apply to 

those services even if the plaintiffs are granted the remedy they seek. 

2166. As well, the plaintiffs’ formulation of the remedy they seek effectively requires the Court 

to find that patients awaiting scheduled surgery have a constitutional right to health care – which 

it is clear does not exist.2251 

2167. Another point to note is that the plaintiffs appear to define the extent of the constitutional 

inconsistency by describing the “purpose and effect” of the Impugned Provisions as being 

“preventing British Columbians from obtaining private diagnostic and surgical services”. 

2168. As noted in Section 4.4.4.2.1 above, however, the purpose and the effect of the Impugned 

Provisions is not to prevent the availability of privately financed surgical services, but rather to 

                                                 
2249 Amendment Reasons, paras. 47-71. 
2250 An example would be the non-surgical services that Dr. Mark Adrian provides: PFA paras. 1665-1687. 
2251 Chaoulli SCC, at para. 104. See also PCRM BCCA, at para. 89. 
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discourage them. Privately financed surgical (and other medical) services can be provided 

lawfully in British Columbia, as long as the physicians involved are not enrolled in the MSP. 

2169. Bearing in mind that the Impugned Provisions are only constitutionally problematic to the 

extent that they are inconsistent with the Charter, the plaintiffs’ formulation of the inconsistency 

leaves the Court with no ability to grant them any remedy at all. Rather than providing a basis for 

striking down the Impugned Provisions in their entirety, the plaintiffs have defined the 

inconsistency in such a way that it does not exist in fact. 

2170. Further, the Legislature cannot sensibly be expected to enact legislation that depends for 

its constitutionality on the willingness of physicians to offer the services that the plaintiffs seek to 

have authorized. Merely by way of example, if the Legislature were to amend the MPA to permit 

enrolled physicians to charge for the provision of Benefits to Beneficiaries, but only on the 

condition that they first provided 80 hours a week of publicly-funded services, would that be 

constitutionally problematic? What if it required 90 hours a week? Or 100? Or 60? At what point 

are the requirements of the Charter satisfied? What if only one physician felt the benefits were 

commensurate with whatever effort was required? Or two? What if 100 physicians began offering 

such services, but subsequently they began “dropping off” because they felt the demands were 

too onerous? At what point would the legislative provisions breach the Charter rights of patients? 

2171. The plaintiffs’ position2252 does not make it possible to answer any of these questions. 

2172. What the plaintiffs truly appear to be seeking is a remedy that will compel the Legislature 

to make the provision of privately-financed surgeries more attractive to physicians – by allowing 

them to take advantage of the benefits of being enrolled in the MSP while simultaneously 

providing speedier and more lucrative surgical services to those British Columbians fortunate 

enough to be able to afford them. In other words, what the plaintiffs plainly seek is legitimation 

of Cambie’s current unlawful business model. 

2173. Intriguingly, the plaintiffs argue at paras. 2086-2094 of the PFA that what the Charter 

requires is access by patients to whatever types of (diagnostic and) surgical services can lawfully 

be provided at private surgical clinics, and that the only types of services that such clinics can be 

prevented from providing lawfully are those that cannot safely be performed in that setting. This 

                                                 
2252 For example, at paras. 2698-2700 of the PFA, where they suggest that it may be constitutionally permissible for 
the Legislature to impose “quotas” on physicians. 
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clearly invites further litigation around the question of what services can be provided “safely”, 

requiring the Court to engage in quite inappropriate weighing of questions of public safety 

against accessibility of private care in the future. How “safe” does a service need to be to be 

provided at a private clinic? What safeguards will be sufficient for the Court to find that the test 

is met? What factors will be relevant to the Court’s decision? 

4.5.2 Political Theatre 

2174. It is abundantly clear, from the plaintiffs’ failure to identify with any specificity the extent 

to which the Impugned Provisions violate the constitution (as is required by s. 52), and from their 

submissions in the PFA and in the course of the trial, that rather than conceiving of this as an 

actual, properly formulated and supported constitutional challenge, they conceive of this as a 

means to force change on the healthcare system for the benefit of the owners of private clinics 

and entrepreneurial specialist physicians.2253 

2175. This explains why the plaintiffs now attempt to throw off the shackles of the rules of 

evidence, and the principled reasons for deciding litigation on the basis of the evidence of a 

plaintiff who has actually experienced a breach of their Charter rights, in order to have the Court 

take on the mantle of a Royal Commission and participate in their political theatre. 

2176. As Professor Bliss stated: “The key is to understand that changing Canadian healthcare is 

ultimately a political choice.”2254 

2177. This Court has already held that “The courts must not be a secondary forum for debating 

the merits of government decisions and it is essential to avoid politicizing the judicial 

process”.2255 

2178. The Court ought to decline the plaintiffs’ invitation, and refuse to issue the declaration of 

invalidity that they seek. 

PART 5 - CONCLUSION 

2179. The plaintiffs are asking this Court to once again, in a far more fundamental and 

problematic way than in Chaoulli, enhance the claim of the affluent to a fast-track to care. They 

                                                 
2253 See, e.g., Plaintiffs’ Opening Submissions, paras. 494, 499, 501-503, 507-508; Transcript Day 1 (6 September 
2016), p. 87 lines 29 [DBT, Tab 1]; Transcript Day 147 (30 April 2019), p. 53 lines 1-20 [DBT, Tab 87]. 
2254 Exhibit 6, Expert Report of Professor Bliss, Appendix “B”, p. 23 [DBE, Tab 10]. 
2255 Day Affidavit Decision, at para. 315. 
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ask the Court to do so in an unprincipled way, relying on an inappropriate record, in the face of 

compelling reasons not to. 

2180. The Court should decline the plaintiffs' request, and confirm unequivocally that the 

plaintiffs have failed to establish that the Impugned Provisions breach anyone's rights under the 

Canadian Charter of Rights and Freedoms. 

PART 6 - COSTS 

2181. The defendant seeks its costs of this proceeding jointly and severally against the 

Cotporate Plaintiffs and the Canadian Constitution Foundation. 

2182. The defendant seeks the opportunity to make submissions regarding costs following the 

determination of the claim on its merits. 

All of which is respectfully submitted this 25th day of October, 20 

Jacqueline Hughes, counsel for the Defendant 
Attorney Genei•al of British Columbia 

--ka~ r, counsel ~ ant 
Attorney Ge• .. .c. .. ,,.. r."'cL-1 .......... ~ Columbia 

1eral of British Columbia 

Additional counsel appearing in the course of the trial on behalf of the D fondant: 
Kate Saunders, Heidi Hughes, and Mark Witten 
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