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Canadians understand the full meaning of the Hospital Insurance and Medical Care Acts.  They 
said, through these two acts, that we, as a society, are aware that the trauma of illness, the pain 
of surgery, the slow decline to death, are burdens enough for the human being to bear without the 
added burden of medical or hospital bills penalizing the patient at the moment of vulnerability.  
The Canadian people determined that they should band together to pay medical bills and hospital 
bills when they were well and income earning.  Health services were no longer items to be bought 
off the shelf and paid for at the checkout stand.  Nor was their price to be bargained for at the 
time they are sought.  They were a fundamental need, like education, which Canadians could 
meet collectively and pay for through taxes.… 

I don’t think it possible to overstate the significance of the declaration of the basic beliefs of the 
Canadian people that were manifested in the Hospital and Medical Care Insurance Acts.1 

______________________________________________________________________________ 

 

It would be unfortunate indeed if the Charter were used as a weapon to attack measures intended 
to protect the disadvantaged and comparatively powerless members of society. It is interesting to 
observe that in the United States, courts struck down important components of the program of 
regulatory legislation known as "the New Deal". This so-called "Lochner era" is now almost 
universally regarded by academic writers as a dark age in the history of the American 
Constitution.2 

 

 

 

 

I. OVERVIEW 

1. The Patient Intervenors are ordinary British Columbians who have experienced first-hand the 

perverse incentives and resulting harms engendered by dual practice and extra-billing, and 

have benefited from the free public healthcare system available to all citizens in this 

province. They tendered evidence from members of the Canadian public referenced in the 

above Hall Report (1980), who believe in a public healthcare system based on need, and not 

the ability to pay.   

2. For some of the Patient Intervenors, these beliefs stem from their long time involvement with 

healthcare in British Columbia, as Registered Nurses serving British Columbians within the 

public healthcare system. 

                                                 
1 Hon. Emmett M. Hall, CC, Q.C., Special Commissioner, “Canada’s National-Provincial Health Program for the 
1980s – A Commitment for Renewal” [Hall Report (1980)], Chapter 1, p.6: see Exhibit 435D, Affidavit #1 of Gigi 
Mandy (made 2 August 2016), Exhibit “L”, p. 1681, at p. 1692. [Emphasis added] 
2 R v Wholesale Travel Group Inc., [1991] 3 SCR 154 [Wholesale Travel Group], pp 233-34 [Emphasis added] 
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3. The Patient Intervenors became involved in this action following their efforts, in conjunction 

with the British Columbia Nurses’ Union (BCNU),3 to hold the provincial government 

accountable and ensure that provisions of the Medicare Protection Act,4 including those 

restricting dual practice and extra-billing, were enforced. 

4. The experiences of witnesses called by the Patient Intervenors illustrate a number of the 

harms which the Attorney General of British Columbia (AGBC) and Attorney General of 

Canada (AGC) have demonstrated will flow if the provisions challenged by the plaintiffs 

(Impugned Provisions) are struck down: 

a. Mariël Schooff had to take a loan, with her home as collateral, to afford private 

surgery. Many of the issues with dual practice identified by the AGBC occurred in 

her case, including inaccurate information on public system wait times, failure to 

reveal financial conflicts of interest and “bait and switch” tactics. 

b. Carol Welch paid privately to skip the queue at the “Wait One” stage for her back 

surgery. Her neurosurgeon’s first availability for a consultation in the public system 

was eight months hence, but she was able to see him at a private clinic in a matter of 

weeks. He then offered to do the surgery privately, which she declined. 

c. Myrna Allison was initially told by her specialist’s office that she needed to have a 

biopsy done privately if she didn’t want to wait, but when she insisted on staying in 

the public system, she was able to get prompt care. 

d. Peggy Eburne needed cataract surgery and her specialist’s office persistently raised 

the possibility of private surgery, while also providing no information about wait 

times in the public system. As a 40-year nurse who is proud of public healthcare, she 

insisted on staying in the public system and received timely treatment. 

                                                 
3 The BCNU is a trade union representing over 48,000 professional nurses (including registered nurses, registered 
psychiatric nurses and licensed practical nurses) and allied healthcare workers, providing care in hospitals, long-
term care and in the community. BCNU is a key stakeholder in the BC healthcare system, representing workers in 
the public health care system and in some private healthcare worksites.  The BCNU is committed to the public 
healthcare model and ensuring its continuation by supporting the principles of the Canada Health Act.  The BCNU 
plays an active role in public policy discussions about the role of government and health authorities in healthcare 
and engages in the discourse about budgetary and social policy decisions that impact health. 
4 Medicare Protection Act, RSBC 1996, c 286 [MPA] 
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5. Furthermore, the experiences of Ms. Schooff and Ms. Welch demonstrate the parasitic 

relationship between private clinics and the public system, where in the case of Ms. Schooff, 

MSP was used by her surgeon to subsidize her private surgery then pay for her follow-up 

appointments and, in the case of Ms. Welch, for surgeries following a private consultation 

that facilitated queue-jumping. 

6. Although the corporate plaintiffs assert that their business model will assist the system by 

increasing capacity, the evidence from patients with experience in both the public and private 

systems is that in a dual practice context, patients who can afford to pay jump to the front of 

the line, at the expense of those who cannot. 

II. FACTS 

A. Legislative Scheme 

7. The Patient Intervenors do not propose to fully canvass the legislative framework and 

history, which has been thoroughly addressed in the submissions of the AGC5 and AGBC.6  

The Patient Intervenors endorse the AGC’s submission that “at the heart of the Canada 

Health Act, is the fundamental principle that all Canadians should have universal access to 

insured health care services on an equitable prepaid basis, i.e., on the basis of need and not 

the ability to pay.”7 

8. The preamble of the MPA reflects its foundational principles and confirms that all British 

Columbians are committed to medicare as “one of the defining features of Canadian 

nationhood”, and that the MPA is intended to support and meet the five program criteria 

articulated within the Canada Health Act:8 

WHEREAS the people and government of British Columbia believe that medicare is one of the 
defining features of Canadian nationhood and are committed to its preservation for future 
generations; 

WHEREAS the people and government of British Columbia wish to confirm and entrench 
universality, comprehensiveness, accessibility, portability, public administration9 and 

                                                 
5 AGCFA, Facts, Section 1 “The Federal Legislative Scheme” and Section 2 “Provincial and Territorial Health Care 
Insurance Plans”. 
6 AGBCFA, Section 3.1 “Legislative Scheme”. 
7 AGCFA, para. 70. 
8 MPA, preamble 
9 Public administration, comprehensiveness, universality, portability and accessibility are the five program criteria 
articulated in s.7 of the Canada Health Act, RSC 1985, c C-6.  
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sustainability as the guiding principles of the health care system of British Columbia and are 
committed to the preservation of these principles in perpetuity; 

… 

WHEREAS the people and government of British Columbia are committed to developing an 
efficient, effective and integrated health care system aimed at promoting and improving the 
health of all citizens and providing high quality patient care that is medically appropriate and that 
ensures reasonable access to medically necessary services consistent with the Canada Health 
Act; 

… 

WHEREAS the people and government of British Columbia recognize a responsibility for the 
judicious use of medical services in order to maintain a fiscally sustainable health care system 
for future generations; 

AND WHEREAS the people and government of British Columbia believe it to be fundamental 
that an individual's access to necessary medical care be solely based on need and not on the 
individual's ability to pay. [Emphasis added] 

9. It is the latter concluding and, we say, fundamental statement of belief and principle, namely 

that “an individual's access to necessary medical care be solely based on need and not on the 

individual's ability to pay”, that is directly under attack by the corporate plaintiffs in this 

proceeding. 

10. In analyzing the plaintiffs’ claims, this fundamental principle, upon which a defining feature 

of Canadian nationhood has been built, must not be lost.  The rights and interests of all 

British Columbians, including those who do not have the resources to pay for the privileged 

private access to healthcare promoted by the corporate plaintiffs, must be properly 

considered as the Court grapples with the record and legal issues before it. 

11. The conclusion that the principle that an individual's access to necessary medical care be 

solely based on need and not on the individual's ability to pay is, in fact, a fundamental and 

defining feature of Canadian society, is simply inescapable.  The plethora of reports 

generated by Royal Commissions, task forces, and other bodies constituted to address this 

nation’s healthcare system make this abundantly clear.  As aptly summarized by the federal 

Advisory Panel on Healthcare Innovation in 2015:10 

Medicare remains Canada’s most iconic social program, and continues to make a difference to 
the lives of millions of Canadians. … 

… 

                                                 
10 Exhibit 575B, DSCBD, Volume 2, Advisory Panel on Healthcare Innovation, Unleashing Innovation: Excellent 
Healthcare for Canadians (Ottawa: July 2015, Health Canada), p. 1349 at p. 1382 
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Canadian healthcare has been studied over the past 25 years by a multitude of task forces, royal 
commissions and inquiries on healthcare across provinces and nationally. … 

With so many reviews arising at different times and places, some divergence occurs in the 
analyses and recommendations, as would be expected. However, what is more striking is the 
consistency in both diagnoses and prescriptions for change. … 

These reviews have also reaffirmed the values of universal, portable public insurance for 
healthcare, and the principle of access based on need rather than ability to pay. Greater private 
financing has been consistently rejected due to equity and efficiency concerns.11 [Emphasis 
added] 

12. None of the Impugned Provisions prohibit patients from accessing available healthcare 

services.  Nor do they prohibit medical practitioners from establishing facilities that provide 

private healthcare services within the reasonable constraints of the MPA. What they do is 

deter practitioners from benefitting financially from dual practice or extra-billing and 

providing private services outside the public system, while also being subsidized by the 

public system and ordinary taxpayers. 

B. Balancing of Interests & Ongoing Challenges 

13. As with any government program, there is a balance of interests that can result in less 

emergent cases not advancing as quickly through the system. Choices must be made.  The 

cancer patient is seen before the hip replacement. The heart attack patient receives an 

operation before the knee replacement.  When two people arrive for care at the same time, 

instead of choosing who obtains priority care based on who is willing to pay more, the 

medical professionals prioritize according to the most urgent care need. Yet that alternate 

system, of prioritizing on the basis of ability to pay, is exactly what the plaintiffs advocate.  It 

is a system that has been rejected time and time again by Canadians, and it should be rejected 

in this case. 

14. There are challenges in the public system.  For example, there is extensive evidence before 

the Court regarding the shortage of operating room nurses anesthesiologists and other 

professionals for surgeries.  There is evidence before the Court of the profound impact of 

such shortages upon the ability of the Province to provide public healthcare to British 

Columbians as they inevitably lead to operating room closures, even when surgeons may be 

                                                 
11 Exhibit 575B, DSCBD, Volume 2, Advisory Panel on Healthcare Innovation, Unleashing Innovation: Excellent 
Healthcare for Canadians (Ottawa: July 2015, Health Canada), p. 1349 at p. 1382. 



6 

available.  There is evidence that Cambie and other private clinics are successful in recruiting 

such staff.12 

15. The plaintiffs’ proposal does nothing to alleviate these challenges.  In fact, considerable 

evidence tendered by the AGBC and AGC suggests that facilitating a parallel private system 

as the plaintiffs’ advocate would only serve to exacerbate the problem. 

16. The Impugned Provisions the plaintiffs seek to strike are all about the ability to charge 

money for services above and beyond the more than reasonable compensation that physicians 

collectively negotiate with the Province as part of the broader legislative scheme.  The 

plaintiffs’ s.7 argument is not about the security of the person of patients at all, but rather an 

economic claim by private clinics (and the enrolled physicians who operate within them) for 

an entitlement to greater profits. The plaintiffs’ s.15 argument is equally misguided. 

C. Context of the Litigation 

17. Nursing organizations have had a long history of advocating for and supporting the 

foundational principles of medicare,13 and it was the BCNU that commenced proceedings to 

compel the Medical Services Commission (Commission) to enforce provisions of the MPA, 

requesting that it be granted public interest standing.  The BCNU’s request was ultimately 

denied on the grounds that, although it had a genuine interest in the issue, the matter was best 

raised by private litigants directly affected by the actions (or inaction) of the Commission.14 

18. After the BCNU was denied standing a group of patients, including the Patient Intervenors in 

this action, filed a similar petition seeking to compel the Commission to enforce provisions 

of the MPA against Cambie, False Creek and another private clinic.   Shortly thereafter, in 

response to potential audits by the Commission, Cambie, False Creek and several other 

entities commenced this action.  There were no patient plaintiffs included as part of the 

plaintiffs’ original claim.   

19. Cambie and False Creek were added as respondents to the Patient Intervenors’ petition and 

both proceedings were subject to case management.  The Court determined that the petition 

                                                 
12 AGBCFA, paras. 728-738, 896-898. 
13 See, e.g., Hall Report (1980), at Chapter 7 – Nursing Proposals, which opens describing a brief received from a 
nursing association as “one of the most impressive briefs presented” and concludes with stating that the entire 
submission “demands close study by all Governments”. 
14 British Columbia Nurses' Union v. Attorney General of British Columbia, 2008 BCSC 321 at paras. 37, 44. 
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pending would be stayed pending resolution of the constitutional issues in this action.  The 

Patient Intervenors were later granted intervenor status in this action. 

20. The corporate plaintiffs now freely admit to breaching the Impugned Provisions for years, 

and have continued to unfairly profit pending the outcome of this case, while ordinary British 

Columbians have lost out on millions of dollars of CHT funding for the public system.  The 

iconic social program that represents what it means to be Canadian is jeopardized by the 

queue-jumping, the bait and switch tactics, the cream-skimming of patients and the ethically-

challenged practices associated with dual practice and extra-billing. 

D. Harms Flowing from Inherent Financial Conflicts of Interest 

21. The witnesses and affidavit evidence tendered by the Patient Intervenors illustrate the 

dangers of the alternative the plaintiffs propose. 

22. Mariël Schooff, Carol Welch, Myrna Allison, and Peggy Eburne all had elective surgeries, 

with various encounters with the private system.  Their experiences serve to demonstrate 

some of the harms the Impugned Provisions are targeting.  They are all examples of 

attempted “cream skimming”, as they involve less complicated procedures.  Some illustrate 

“queue jumping” at the “Wait One” or “Wait Two” stages.  Some also reveal instances of 

questionable and/or unethical conduct by physicians and their staff (likely affected by 

corrosive financial incentives inherent with dual practice and extra-billing) at various stages 

of the medical decision-making process.   

23. On the latter point, it is noteworthy that Dr. Gordon Matheson, the plaintiffs’ expert, testified 

that conflicts of interest can result in doctors preferring their own interests over than of the 

patient, even subconsciously.15  Dr. Matheson agreed that financial interests can create 

conflicts that affect medical decision-making,16 that financial interests are the most powerful 

eroding force in a conflict of interest situation,17 and that if a physician’s payment is 

conditioned on where they treat patients (i.e. which facility) that conflict may impact the 

independence of decision-making.18 

                                                 
15 Transcript Day 91 (19 April 2018) – Evidence of Gordon Matheson, p. 19, lines 10-31 
16 Transcript Day 91 (19 April 2018) – Evidence of Gordon Matheson, p. 34, lines 35-47 
17 Transcript Day 91 (19 April 2018) – Evidence of Gordon Matheson, p. 35, lines 1-8 (Dr. Matheson confirmed 
that “it doesn’t even have to be a lot of money”). 
18 Transcript Day 91 (19 April 2018) – Evidence of Gordon Matheson, p. 35, lines 9-17. 
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E. Experiences of Patient Intervenor Witnesses 

24. The Patient Intervenors tendered viva voce and affidavit evidence describing individual 

patient experiences in the public and private systems. 

(1) Kyle Doyle and Larry Cross 

25. Kyle Doyle and Larry Cross each received prompt and efficient emergency care in the public 

healthcare system for life threatening conditions.  Their experiences are examples of the 

exemplary care provided to all British Columbians in the public healthcare system, without 

charge.  Their experiences serve to illustrate how many moving parts of the public healthcare 

system are working every day for ordinary British Columbians, and are summarized in 

Appendices A and B.  

(2) Mariël Schooff 

26. Mariël Schooff suffered from constant sinus infections as a result of a childhood injury, and 

reports having had hearing loss since she was a child.19  Ms. Schooff had two operations in 

the public system, in 1985 and 1998, to address her sinus condition.20  Ms. Schooff testified 

that the first surgery had provided significant relief, but that the second surgery had not 

achieved what she had hoped.21 

27. Ms. Schooff had her third sinus surgery performed by Dr. Amin Javer at False Creek, on 

January 28, 2003, for which she and her husband paid $6,125.75.22   

28. Ms. Schooff was referred to Dr. Amin Javer by an ENT, and saw Dr. Javer on August 9, 

2002 and October 3, 2002.  Dr. Javer booked her for endoscopic sinus surgery at St. Paul’s 

Hospital following her first visit.23   

29. Dr. Javer admits that given the passage of time, and the fact that he no longer possessed her 

medical records, he had limited recollection of his interactions with Ms. Schooff other than 

what was contained in his affidavit.24 

                                                 
19 Exhibit 297 – ASF re Mariël Schooff, para. 2, Tab 14 [SEALED]  
20 Exhibit 297 – ASF re Mariël Schooff, Tab 2 [SEALED] 
21 Transcript Day 157 – Evidence of Mariël Schooff, p. 18, line 2 – p.18, line 13. 
22 Exhibit 297 – ASF re Mariël Schooff, paras. 11-12 [SEALED] 
23 Exhibit 297 – ASF re Mariël Schooff, paras. 4-5 [SEALED] 
24 Transcript Day 105 – Evidence of Amin Javer, p.53 line 38 – p.54 line 32. 
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30. Ms. Schooff’s evidence is that Dr. Javer told her that his wait list in the public system was 

five years,25 and that he could see her more quickly at False Creek for a cost of $5,000.26  Dr. 

Javer told her that he would be paid the same, the MSP fee, regardless of whether she had the 

surgery at St. Paul’s Hospital or False Creek.27 

31. Ms. Schooff initially declined private surgery, but then weighed the $5,000 against the 

prospect of waiting for five years on Dr. Javer’s public system waitlist:28 

I couldn't see how we could choke up $5,000 for the procedure, so I said no, I'm sorry, I couldn't 
do that, but at the same time I was horrified at the five-year waitlist. So I went home, and two 
days later my husband and I went to a bank to see if there was any way we could think of raising 
that amount of money and were told because we owned our house, we would have the collateral 
to raise that kind of money. 

32. Ms. Schooff decided to proceed with the private surgery, and made arrangements through Dr. 

Javer’s office.29 

33. After agreeing to pay for the surgery, Ms. Schooff was told that the cost would now be 

$6,000, as opposed to the $5,000 initially quoted by Dr. Javer.30 

34. At False Creek’s request, Ms. Schooff and her husband obtained a bank draft in the amount 

of $6,000, using their home as collateral.31  However, when she attended at False Creek to 

pay in advance of the surgery, the price had increased again, to $6,125.75.32  Ms. Schooff 

was told by False Creek staff that if she did not pay the full amount, her surgery would be 

cancelled. She paid the balance by credit card.33 

35. Dr. Javer billed MSP for the private surgery he performed on Ms. Schooff.  Following the 

surgery, Ms. Schooff had a number of follow-up visits with Dr. Javer, her last occurring on 

March 27, 2003.  Dr. Javer’s practice was to bill MSP for such visits.34 

                                                 
25 Transcript Day 157 – Evidence of Mariël Schooff, p. 5, line 11-41 
26 Transcript Day 157 – Evidence of Mariël Schooff, p. 5, line 42 – p.6, line 25. 
27 Exhibit 478 – Affidavit #1 of Mariël Schooff (sworn 23 June 2014), para. 13. 
28 Transcript Day 157 – Evidence of Mariël Schooff, p. 6, line 27-35. 
29 Transcript Day 157 – Evidence of Mariël Schooff, p. 6, line 36-44. 
30 Transcript Day 157 – Evidence of Mariël Schooff, p.6 line 39 – p.7 line 5, p.26, line 45 – p.27, line 22. 
31 Transcript Day 157 – Evidence of Mariël Schooff, p.7 line 6 – 20; Exhibit 297 – ASF re Mariël Schooff, Tab 11 
[SEALED]. 
32 Transcript Day 157 – Evidence of Mariël Schooff, p.7 line 21 – p.8 line 1; Exhibit 297 – ASF re Mariël Schooff, 
Tabs 10, 11 [SEALED] 
33 Transcript Day 157 – Evidence of Mariël Schooff, p.28 line 35 – p.29 line 4 
34 Transcript Day 105 – Evidence of Amin Javer, p.71 line 18 – 24. 
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36. Following her surgery, Ms. Schooff wrote a letter to the Vancouver Sun, resulting in an 

article published on March 26, 2003.35  As a result of the media attention, the government 

wrote to Ms. Schooff to inquire about the services she had received from False Creek, 

advising that it appeared possible that such services should have been covered through MSP 

benefits.  The government letter referred to the possibility of reimbursement for the amount 

she had paid.36 

37. The BCNU assisted Ms. Schooff with her efforts to obtain reimbursement for the illegal 

charges, first from the government, then from Dr. Javer, by providing her with a lawyer.  Dr. 

Javer attests to receiving correspondence from the government and Ms. Schooff’s lawyer 

regarding the charge for Ms. Schooff’s treatment.37 

38. In his affidavit, Dr. Javer attested that Ms. Schooff was still under his care following receipt 

of the August and September 2003 correspondence, and that he discussed her complaint with 

her during a follow-up visit.38  However, on cross-examination, Dr. Javer admitted that he 

never spoke with Ms. Schooff again following her March 27, 2003 visit.39  For her part, Ms. 

Schooff testified that when she had attempted to book further follow-up appointments, she 

was told that she was no longer Dr. Javer’s patient because of her association with the 

BCNU.40 

39. To date, Ms. Schooff still has not been reimbursed. 

40. The Patient Intervenors submit that the evidence reveals a number of instances of 

questionable and, in some cases, unethical conduct by Dr. Javer. 

Dr. Javer’s Financial Conflict of Interest 

41. Dr. Javer admits that he did not disclose his 4% ownership of False Creek to Ms. Schooff.41   

42. Dr. Javer agreed that potential conflicts of interest are a “fundamental ethical concern” due to 

the fiduciary relationship between physicians and their patients.42 

                                                 
35 Exhibit 479 - Vancouver Sun article dated March 26, 2003 
36 Exhibit 481 - Letter to Mariël Schooff from Darlene Letendre, Health Benefits Operations, dated May 6, 2003 
37 Exhibit 299 – Affidavit #1 of Dr. Amin Javer (made 16 February 2018), Ex. M, p.73-74, 76.  The correspondence 
was dated August 28, 2003 and September 5, 2003. 
38 Exhibit 299 – Affidavit #1 of Dr. Amin Javer (made 16 February 2018) at para. 167. 
39 Transcript Day 105 – Evidence of Amin Javer, p.71 line 39 – p.72 line 1. 
40 Transcript Day 157 – Evidence of Mariel Schooff, p.15 line 32 – 40,  
41 Transcript Day 105 – Evidence of Amin Javer, p.79 line 2 – line 25. 
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43. Dr. Javer testified that while Ms. Schooff complained of worsening headaches, there would 

have been nothing warranting moving her up the wait list.  He did not recall their discussions, 

but testified that he would have told her that her worsening headaches were just from sinus 

inflammation and not a sign of complications.43 

44. There is no evidence that, during Ms. Schooff’s visit with Dr. Javer on November 13, 2002 to 

review the results of her CT scan, Dr. Javer explored any non-surgical options, such as 

antibiotics, steroids or other medications, to manage her symptoms.  Nor is there any 

evidence that Dr. Javer explored referring Ms. Schooff to another surgeon who did not use 

the computer-guided endoscopic technique.  This is despite his affidavit evidence that less 

advanced techniques, while perhaps not as effective, would still prove substantial 

improvement in the patient’s condition.44  It is submitted that there would have been a 

financial incentive for Dr. Javer to not take such steps, as Ms. Schooff had agreed to pay for 

the surgery privately.45 

Dr. Javer’s Failure to Disclose Financial Conflict of Interest 

45. Dr. Javer was referred to the College of Physicians and Surgeons’ Practice Standard 

regarding conflicts of interest, with which Dr. Javer claimed to be familiar.46  The Practice 

Standard confirms that: 

a. Physicians must take steps to create to avoid both real and perceived conflicts of 

interest; and 

b. Referring patients to businesses or facilities where the physician holds a financial 

interest, including treatment and/or diagnostic facilities almost always creates a 

conflict of interest; and 

c. There are limited situations in which such referrals may be permitted, but only if 

certain steps have been taken by the physician in advance. 

                                                                                                                                                             
42 Transcript Day 105 – Evidence of Amin Javer, p.29 line 35 – p.30 line 3. 
43 Transcript Day 105 – Evidence of Amin Javer, p.67 line 20 – line 37. 
44 Exhibit 299 – Affidavit #1 of Dr. Amin Javer (made 16 February 2018) at para. 46; Dr. Javer described the 
difference as 50% improvement for older techniques vs. 98% improvement with endoscopic surgery. 
45 Ms. Schooff’s False Creek pre-operative evaluation form is dated May 19, 2002, six days following the November 
13, 2002 consultation: see Exhibit 297 – ASF re Mariël Schooff, Tab 8 [SEALED] 
46 Transcript Day 105 – Evidence of Amin Javer, p.30 line 4 – p.31 line 36; Exhibit 2C – MOH PFF, p. 1655-
1659. 
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46. Dr. Javer was referred to the Practice Standard requirement that “[p]rior to referral, the 

physician fully discloses the interest he/she has in the facility to the patient”.  His response 

was that he did comply with this Practice Standard, as he disclosed to patients that he 

operated there.47   

47. Of course, what he did not disclose to patients was that he was a shareholder of first False 

Creek and later Centric Health upon its purchase of False Creek.48   

48. Dr. Javer attempted to suggest that his financial interest was “tiny”, “almost inconsequential” 

and “not important to the patient’s situation”, despite the mandatory disclosure requirement 

under the Practice Standard.49   

49. Dr. Javer also attempted to suggest that despite the fact that he had purchased the shares in 

False Creek for $55,000, and the fact that those shares had ultimately been converted to 

shares in Centric Health (worth more than his original investment) plus a cash amount (also 

greater than his original investment) when Centric Health purchased False Creek,50 his shares 

in Centric Health had not been “purchased” by him but were rather “pretty much inherited”.51 

50. In fact, Dr. Javer’s evidence suggests that he deliberately concealed his ownership stake in 

False Creek, by telling patients that he did not own the clinic whenever it was suggested by 

patients.52  Dr. Javer admitted that he also did not disclose his financial interest in False 

Creek in the form letter sent to GPs who make referrals to his office.53 

Dr. Javer’s Failure to Provide Reasonably Accurate Wait Time Information to Patients  

51. The Practice Standard on conflicts of interest requires all physicians to provide patients with 

accurate information about wait times for alternate facilities prior to referring patients to a 

facility in which they have a financial interest. This is to allow the patient an opportunity to 

                                                 
47 Transcript Day 105 – Evidence of Amin Javer, p.31 line 25 – p.31 line 12. 
48 Transcript Day 105 – Evidence of Amin Javer, p.32 line 13 – 39; p.33 line 8-13; p.77 line 13 – 35; p.78 line 29 – 
40. 
49 Transcript Day 105 – Evidence of Amin Javer, p.32 line 40 – p.32 line 1. 
50 Transcript Day 105 – Evidence of Amin Javer, p.78 line 3 – 40. 
51 Transcript Day 105 – Evidence of Amin Javer, p.32 line 32 – 39. 
52 Transcript Day 105 – Evidence of Amin Javer, p.33 line 2 – 28. 
53 Transcript Day 105 – Evidence of Amin Javer, p.33 line 32 – p.34 line 6. 
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make a fully informed decision about whether or not to proceed with treatment at the referred 

facility.54  

52. Dr. Javer acknowledged this requirement in his testimony,55 and agreed that this part of the 

Practice Standard required him to give patients “accurate information about how long they 

could reasonably expect to be on [his] public waitlist” and to “make some efforts to ensure 

that the information [he] provide[d] about wait times is accurate”.56  However, by engaging 

in dual practice, Dr. Javer had a distinct financial incentive not to make much of an effort. 

53. Dr. Javer clearly had a financial incentive to overestimate wait times so that more patients 

would be likely to opt for private surgery at False Creek, despite the fact that such actions 

would be in breach of the Practice Standard. 

54. Dr. Javer suggested that he and his office would give patients a “rough idea” of the 50th to 

100th percentiles for wait times, although he could not recall whether he had in fact provided 

Ms. Schooff with a lower range or just “five years.” 57  Her evidence was clear that he had 

not. 

55. In any event, Dr. Javer admitted in cross-examination that statements in his own affidavit 

about his wait times at St. Paul’s Hospital were “wildly inaccurate” for at least half of his 

patients.58 

56. As noted by the AGBC, Dr. Javer also appears to have overstated his public wait time to 

Michelle Graham when she saw him at False Creek.59  In his affidavit, Dr. Javer attests that 

his surgical wait list at the time would have been “two years and likely longer”.60  However, 

Ms. Graham, in her affidavit, attests that Dr. Javer told her that his wait list in the public 

system was “likely around three or four years.”61 

57. Dr. Javer was similarly inaccurate when he told Ms. Schooff that his wait list was five years.  

In his affidavit, Dr. Javer attests that at the time he treated Ms. Schooff, his surgical wait time 

                                                 
54 Exhibit 2C – MOH PFF, p. 1655-1659. 
55 Transcript Day 105 – Evidence of Amin Javer, p.74 line 18 – p.44; 
56 Transcript Day 105 – Evidence of Amin Javer, p.74 line 45 – p.75 line 5; p.75 line 45 – p.76 line 4. 
57 Transcript Day 105 – Evidence of Amin Javer, p.76 line 13 – 25. 
58 Transcript Day 105 – Evidence of Amin Javer, p.42 line 20 – p.43 line 29. 
59 AGBCFA, para. 213. 
60 Exhibit 299 – Affidavit #1 of Dr. Amin Javer (made 16 February 2018) at para. 177. 
61 Exhibit 296 – Affidavit #1 of Michelle Graham - revised (made 15 February 2018), para. 31. 
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was “several years”.62  During his testimony, Dr. Javer acknowledged that he did not recall 

his waitlist in 2002, but suggested that it was “in the range of at least – more than a year or 

two years”.63  This is clearly not what he told Ms. Schooff at the time. 

58. Even if Dr. Javer’s waitlist at the time was in fact five years, this does not absolve Dr. Javer, 

as he agreed in cross-examination that he was ultimately told by St. Paul’s Hospital that it 

was unethical to accept referrals and put patients on a waitlist with no hope of ever being 

seen.64  Again, Dr. Javer had a financial incentive to continue to accept new patients rather 

than refer them elsewhere, as some such patients might opt to pay for private surgery.  It 

simply strains credulity to suggest that no one on Dr. Javer’s waitlist could have possibly 

benefited from obtaining surgery from another surgeon, given his own affidavit evidence that 

less advanced techniques could still provide substantial relief to patients. 

“Bait and Switch” Tactics 

59. The Patient Intervenors submit that Ms. Schooff was victim of “bait and switch” tactics, on 

up to three separate occasions.  This type of conduct is highly unethical, particularly within 

the context of a fiduciary relationship where a patient may be acutely vulnerable to 

exploitation. 

60. When she was referred to Dr. Javer, Ms. Schooff fully expected that she would be treated in 

the public system, as had been the case with her previous two surgeries (as well as her 

subsequent sinus surgeries).  However, upon meeting with Dr. Javer, Ms. Schooff was told 

that there was a five year wait, which could be reduced to a few months if she were to pay 

$5,000 to have the surgery performed privately: “bait and switch” #1.   

61. Once Ms. Schooff made the decision to seek a loan in order to pay for private surgery, Ms. 

Schooff had overcome her prior psychological resistance to paying privately for her surgery. 

She had been “hooked.”  Then, the price was increased by an additional $1,000, to $6,000: 

“bait and switch” #2. 

                                                 
62 Exhibit 299 – Affidavit #1 of Dr. Amin Javer (made 16 February 2018) at para. 163. 
63 Transcript Day 105 – Evidence of Amin Javer, p.61 line 35 – 42. 
64 Transcript Day 105 – Evidence of Amin Javer, p.34 line 25 – p.35 line 1. 
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62. Finally, shortly before the surgery was to occur, with her $6,000.00 bank draft in hand as had 

been requested, Ms. Schooff discovered the price had increased again, this time to $6,125.75: 

“bait and switch” #3. 

Billing Ms. Schooff’s Husband in Attempt to Take Advantage of Perceived “Loophole” 

63. The AGBC summarizes a number of “creative” measures employed by clinics in an attempt 

to avoid the MPA provisions against extra-billing.65  Two such measures were: (a) having the 

clinic (as opposed to the physician) bill the extra fee; and (b) having the invoice made out in 

the name of someone other than the beneficiary, such as a spouse or other relative.  In this 

way, physicians and clinics could take advantage of perceived “loopholes” that were not 

finally closed until enhanced audit and enforcement mechanisms were brought into force in 

December 2006.66 

64. The invoice provided to Ms. Schooff was just such a “creative” attempt, as it was issued by 

the clinic (False Creek) to Ms. Schooff’s husband as opposed to her.67  It strongly suggests a 

conscious and deliberate attempt on the part of False Creek to skirt the law.  In his testimony, 

Dr. Javer professed to have no knowledge of why it had been billed in such a manner, despite 

his ownership stake.68 

Use of Public Resources to Subsidize the Private Surgery 

65. Dr. Javer confirmed during his testimony that in order to safely perform computer guided 

endoscopic sinus surgery on Ms. Schooff privately, it was necessary to first obtain an image-

guided CT scan of her sinuses.69  The image-guided CT scan was performed in the public 

system using public funds.70 

66. Dr. Javer admitted that performing the scan in the public system could potentially delay a 

scan for someone else who was waiting in the public system:71 

                                                 
65 AGBCFA, paras. 923-924. 
66 AGBCFA, para. 924. 
67 Exhibit 297 – ASF re Mariël Schooff, Tab 10 [SEALED] 
68 Transcript Day 105 – Evidence of Amin Javer, p.76 line 31 – p.77 line 1. 
69 Transcript Day 105 – Evidence of Amin Javer, p.66 line 13 – 35. 
70 Transcript Day 105 – Evidence of Amin Javer, p.65 line 9 – 16. 
71 Transcript Day 105 – Evidence of Amin Javer, p.67 line 38 – 47. 
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Q Thank you. And just to be clear, that CT scan that you performed in the public system was 
a necessary input to your surgery later performed at False Creek? 

A It's necessary for any surgery performed anywhere. 

Q And you would agree that when you order the scan for Ms. Schooff that that would take -- 
that would potentially delay a scan that might be available for someone else in the public 
system? 

A Absolutely, yes. 

67. Public funds were also used to subsidize the cost of Ms. Schooff’s private surgery.  Dr. Javer 

confirmed that he billed MSP for it, and was paid $882.47.72  Dr. Javer also confirmed that it 

was his practice to bill MSP for all of his post-surgical follow-up consultations with private 

pay patients such as Ms. Schooff.73   

68. Further, time spent with private pay patients in follow-up consultations was time not spent 

with other patients waiting in the public system. 

Ms. Schooff’s Experience Does Not Advance the Plaintiffs’ Case 

69. The Patient Intervenors acknowledge that Ms. Schooff had a negative experience with 

waitlists back in 2002.  However, as is clear from her testimony, she remains a staunch 

supporter of medicare and the public healthcare system.  Further, Ms. Schooff’s experience, 

now almost two decades ago and years before the Supreme Court of Canada’s decision in 

Chaoulli74 was even issued, is not “illustrative of the experiences of patients needing 

endoscopic surgery in BC”, as asserted by the plaintiffs.75   

70. In fact, in her affidavit, Ms. Schooff confirms that she has had several subsequent sinus 

surgeries in the public system, without any fees.76  She described her more recent experience 

as “smooth sailing”:77 

Q Okay. Now, in your affidavit you refer to having had a further sinus surgery in -- after the 
surgery with Dr. Javer. Was that in the public system or the private system? 

A It was in the public system, yes. 

Q And how did you find your experience as compared -- in the public system as compared to 
–  

                                                 
72 Transcript Day 105 – Evidence of Amin Javer, p.68 line 1 – 27. 
73 Transcript Day 105 – Evidence of Amin Javer, p.71 line 18 – 24. 
74 Chaoulli v. Quebec (Attorney General), 2005 SCC 24 [Chaoulli] 
75 PFA, para. 784. 
76 Exhibit 478 – Affidavit #1 of Mariël Schooff (sworn 23 June 2014), para. 22. 
77 Transcript Day 157 – Evidence of Mariël Schooff, p.15 line 45 – p.16 line 8. 
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A No comparison. It was far easier. Less stressful, quicker, and the doctors who performed it 
had been trained by Dr. Javer himself. So it was smooth sailing. 

71. Ms. Schooff’s evidence in this regard is consistent with the considerable evidence, 

summarized by the AGBC,78 that the public healthcare system has in fact undergone 

significant improvements, particularly over the last 10 years. 

72. As Dr. Javer notes in his affidavit, starting in about 2005/2006, VCHA contracted out 

endoscopic surgeries to False Creek.  Under the VCHA contract, Dr. Javer performs the 

surgeries at False Creek and bills MSP, with False Creek billing VCHA (as opposed to the 

patient) a facility fee for the use of the facility.79 

73. When Ms. Schooff was asked if she was aware of whether False Creek had ever entered into 

contracting arrangements with health authorities, she described it as “an ideal situation” for 

people in her situation:80 

Q … Are you aware that after your experience with False Creek that False Creek did enter 
into some contracting arrangements with the health authorities? 

A No. I was not aware of that, but, you know, I had suggested it to the doctor who contacted 
me, chiding me for letting the nurses union -- I said, why don't the clinics work with the 
government to -- you know, to provide health care for – if the public system was 
overloaded. So it looks like they actually listened to that. 

Q And Dr. Javer talked about that in his evidence and he indicated under that type of 
arrangement what would happen is that he would be paid his MSP fee, the clinic would 
then invoice the health authority directly and the patient wouldn't be charged anything. 

A Exactly. 

Q Are you familiar with that type of arrangement? 

A That would have been an ideal situation for people like me. 

74. Had a similar arrangement been in effect in 2002, it is possible that Ms. Schooff would have 

had a much more favourable experience and never paid privately at all.  The Patient 

Intervenors support the Province’s continued use of these and other creative approaches 

consistent with the existing statutory framework.  

                                                 
78 AGBCFA, Section 3.2.9 
79 Exhibit 299 – Affidavit #1 of Dr. Amin Javer (made 16 February 2018) at paras. 121-122. [SEALED]  
80 Transcript Day 157 – Evidence of Mariël Schooff, p.56 line 16 – 36. 
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(3) Carol Welch 

75. Carol Welch passed away in September of 2012. She is not one of the Patient Intervenors, as 

alleged by the plaintiffs.81 

76. In or about June 2006, Ms. Welch developed bursitis down her right leg. She consulted her 

general practitioner, Dr. Dale Magnuson. She tried various treatments, such as ice packs, rest, 

and one physiotherapy session. Unfortunately, Ms. Welch’s condition did not improve; the 

physiotherapy actually aggravated her condition.82 

77. Ms. Welch was prescribed prescription painkillers. The pain gradually subsided, although her 

condition remained unresolved.  On October 24, 2006 she had a CT scan at Richmond 

General Hospital in the public system, without charge.83 

78. In November 2006, Ms. Welch returned to Dr. Magnuson's office to discuss the results. Dr. 

Magnuson told her that she had nerve damage and various other issues, including a herniated 

disc, and referred her to Dr. Richard Chan, a neurosurgeon.84 

79. Dr. Magnuson's secretary telephoned Ms. Welch and told her the first available appointment 

she could get with Dr. Chan was July 4, 2007. She also told Ms. Welch that there was no 

other neurosurgeon that could offer an earlier appointment.85 There is no evidence of whether 

either statement was in fact true.  Nor is there any evidence of efforts made by Dr. Magnuson 

or his staff to canvass whether any other neurosurgeons could see her more quickly within 

the public system. 

80. In December 2006, Ms. Welch phoned False Creek and told them she had an appointment 

with Dr. Chan on July 4, 2007 but that she did not feel she could wait that long and would 

like to see him sooner.  She was told that Dr. Chan could see her sooner for a consultation, 

but it would cost $450.  Ms. Welch agreed and was booked into an appointment one week 

later.86 

                                                 
81 PFA, para. 1656. 
82 Exhibit 536 – ASF re Carol Welch, para. 2. [SEALED] 
83 Exhibit 536 – ASF re Carol Welch, paras. 3-4. [SEALED] 
84 Exhibit 536 – ASF re Carol Welch, paras. 5-6. [SEALED] 
85 Exhibit 536 – ASF re Carol Welch, para. 6. [SEALED] 
86 Exhibit 536 – ASF re Carol Welch, para. 7. [SEALED] 
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81. On December 20, 2006, Ms. Welch had a consultation with Dr. Chan at False Creek. He told 

her that she had a herniated disc and recommended surgery.87  Dr. Chan advised that she 

could have the surgery performed within two weeks at False Creek at a cost of $5,000.  Dr. 

Chan advised Ms. Welsh that MSP would pay him his fee.  Dr. Chan told Ms. Welch that her 

other choice was to have the surgery at the hospital, but it would take four to six months to 

get an appointment date.88 

82. Ms. Welch declined private surgery and waited in the public system.  Her surgery was 

performed by Dr. Chan in the public system without charge on May 3, 2007, approximately 

4.5 months after her appointment with Dr. Chan.  Ms. Welch had post-surgical consultations 

with Dr. Chan on May 15, June 4, July 4, and August 16, 2007, all within the public 

system.89 

83. Ms. Welch’s experience is an example of “queue jumping” at the “Wait One” stage, and 

illustrates the manner in which those who can afford to pay can gain preferential access in a 

dual practice system, at the expense of those who cannot. 

Ms. Welch’s Experience Does Not Advance the Plaintiffs’ Case 

84. The plaintiffs purport to rely upon Ms. Welch’s experience as supporting their case.  

However, she is not a party (or even an intervenor) in this action.  Further there is no 

admissible expert evidence demonstrating that Ms. Welch was actually harmed by wait times 

in the public system, as there may have been other neurosurgeons available for a consultation 

prior to Dr. Chan’s first available date.  Nor have the plaintiffs established that Ms. Welch 

would have been seen more quickly in the public system in a dual practice regime. 

85. Further, as was the case with Ms. Schooff, Ms. Welch’s experience with waitlists in 2006 

does not assist the plaintiffs’ position in light of the various improvements to the public 

healthcare system over the last decade. 

                                                 
87 Exhibit 536 – ASF re Carol Welch, paras. 8-9. [SEALED] 
88 Exhibit 538 – Affidavit #1 of Carol Welch (sworn December 4, 2008), para. 13.  There is no evidence of whether 
Dr. Chan explored with Ms. Welch whether any other neurosurgeons might have been available more quickly in the 
public system. 
89 Exhibit 536 – ASF re Carol Welch, paras. 11-12. [SEALED] 
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(4) Myrna Allison 

86. Myrna Allison is a retired ER Registered Nurse.90  Ms. Allison attests to her treatment in the 

public healthcare system for a biopsy of a spot on her palate.  Her experience illustrates the 

risk of being referred to a private provider even where there was no real need to do so. 

87. On December 18, 2006 Ms. Allison visited her prosthodontist, Dr. Shupe, regarding a spot on 

her palate.  Dr. Shupe advised Ms. Allison that a biopsy was required.  He recommended Dr. 

Naito (a dentist certified to perform oral and maxillofacial surgery) and directed Ms. Allison 

to speak to his assistant about booking an appointment.91 

88. Ms. Allison spoke with Dr. Shupe’s assistant, who advised that MSP would not cover a visit 

to Dr. Naito and that she would have to pay privately.  Ms. Allison was advised by Dr. 

Shupe’s assistant that if she did not see Dr. Naito and had a biopsy in the public system, she 

would have to wait longer.92  There is no evidence that this statement was in fact true, or of 

what efforts were made by Dr. Shupe or his staff to assess wait times in the public system. 

89. Ms. Allison was advised by Dr. Naito’s assistant that she would have to pay $80 for a 

consultation and between $175 and $600 for the biopsy; if she wanted IV sedation during the 

procedure, it would cost another $375.93  Ms. Allison advised that she would wait and have 

the procedure performed in the public system.94   

90. In January 2007, Ms. Allison visited her family physician, Dr. Robertson, who provided her 

with an urgent referral to Dr. Vilas Prahbu, an ENT specialist.95  On January 22, 2007, Ms. 

Allison was seen for a consultation by another ENT specialist in Dr. Prahbu’s office, Dr. 

Stevens.  Dr. Stevens agreed that a biopsy was warranted, and made the arrangements.96  A 

week later, Ms. Allison’s biopsy was performed by Dr. Prahbu.  A week after the biopsy, Ms. 

Allison visited Dr. Stevens to receive the results.97 

                                                 
90 Exhibit 545 – ASF – Myrna Allison, paras. 1-2. [SEALED] 
91 Exhibit 547 – Affidavit #1 of Myrna Allison (sworn 28 February 2007), paras. 2-4; Exhibit 545 – ASF – Myrna 
Allison, paras. 3-5. [SEALED] 
92 Exhibit 547 – Affidavit #1 of Myrna Allison (sworn 28 February 2007), para. 5. 
93 Exhibit 547 – Affidavit #1 of Myrna Allison (sworn 28 February 2007), para. 6. 
94 Exhibit 547 – Affidavit #1 of Myrna Allison (sworn 28 February 2007), para. 7. 
95 Exhibit 545 – ASF – Myrna Allison, para. 7. [SEALED] 
96 Exhibit 545 – ASF – Myrna Allison, paras. 7-8. [SEALED] 
97 Exhibit 545 – ASF – Myrna Allison, paras. 9-10. [SEALED] 
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91. All of the care Ms. Allison received was provided in the public healthcare system, without 

fee or charge to her.  Had she accepted the offer of a referral to Dr. Naito, Ms. Allison could 

have unnecessarily incurred costs of more than $1,000 for the exact same procedure. 

(5) Peggy Eburne 

92. Peggy Eburne is a retired Registered Nurse.  She worked as a nurse in British Columbia for 

more than 40 years, always in the public system.98  Ms. Eburne was a member of the BCNU 

throughout her nursing career and also served in an elected leadership position for 

approximately eight years.99 

93. On or about May 28, 2012, Ms. Eburne visited her optometrist, Dr. Chi, who diagnosed 

macular degeneration and bilateral cataracts.  Ms. Eburne was also found to have high 

intraocular pressures (ocular hypertension).100  Ms. Eburne explained that the ocular 

hypertension in particular was a big concern for her, as she understood it to be a precursor to 

glaucoma.  Her father had suffered from glaucoma and had very little vision left when he 

died.101 

94. Ms. Eburne was referred to Dr. Kevin Parkinson, who she first saw on July 24, 2012.102  At 

that time, Dr. Parkinson was engaged in dual practice, performing medically necessary 

cataract surgeries on beneficiaries both within the public system and privately, in 

contravention of the MPA. 

95. Dr. Parkinson recommended that Ms. Eburne have cataract surgery on both eyes.103  Ms. 

Eburne recalls that Dr. Parkinson told her that the surgeries might also help lessen the 

pressure in her eyes.104 

                                                 
98 During her four decades of nursing, Ms. Eburne practiced in a variety of capacities.  She started as a pediatric 
nurse at Royal Columbian, and later became an acute care float, working in various acute units, including 
emergency, ICU, CCU, neuro, recovery and special care nursery.  She worked as a nursing supervisor at Eagle 
Ridge Hospital and then later served a community nurse in a number of capacities: Transcript Day 143 (15 April 
2019), Evidence of Peggy Eburne, p.8 line 24 – p.9 line 47.   
99 In that capacity, she was responsible for all of the BCNU nurses between the border of Vancouver and Mission, 
and worked to address issues that her nurses experienced.  She also served as a member of the nurses’ bargaining 
committee in 2000: Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.8 line 24 – p.9 line 47. 
100 Exhibit 386 – ASF for Peggy Eburne, para. 3, Tab 7 [SEALED]; Exhibit 386 Tab 2 – Affidavit #1 of Peggy 
Eburne (sworn 25 October 2013), para. 3 [SEALED]. 
101 Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.11 line 41 – p.12 line 16. 
102 Exhibit 534 – ASF for Peggy Eburne, para. 5-6 
103 Exhibit 534 – ASF for Peggy Eburne, para. 5-6 
104 Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.12 line 40 – 44 and p.15 line 19 – 25. 
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96. Ms. Eburne testified that during her initial consultation, Dr. Parkinson told her that he had a 

waitlist for surgery in the public system, and that if she wanted to have it done quickly, she 

could pay to have it done on weekends in a private clinic: 

Q Do you have any recollection of that initial consultation? 

A Yes, I do. He told me at that time that having the cataracts extracted may result in some 
lessening of the pressure due to the ocular hypertension or glaucoma. I remember that 
clearly. I remember asking him if he could tell me a date for the surgery, and he said that 
there was a waitlist for surgery but that if I wanted to have it done, I could pay in the 
private sector and have it done on the weekends in a private clinic near Coquitlam Centre. 

Q And did you have any discussion about – you referenced there being a waitlist. Did you -- 

A Yes. 

Q Did you get any sense from Dr. Parkinson of what the approximate length of that waitlist 
would be? 

A I don't recall him ever telling me anything about the length of time, just that there was a 
waitlist. And then we went on to the private option. 

Dr. Parkinson’s Financial Incentives 

97. Dr. Parkinson admitted that he had a financial incentive to do as many private surgeries as 

possible, given that his public OR time was limited – the more surgeries he performed in the 

private system, the more money he would make each year.105 

98. Dr. Parkinson agreed with the proposition that the longer a patient was on a public wait list, 

the more likely it would be that a patient would opt to pay for private surgery, if wait times 

were important to them:106 

Q Okay. You do agree, doctor, that it's a matter of common sense and logic that the longer the 
expected wait time is in the public system the more likely it is that the patient will opt for 
surgery at a private clinic; correct? 

A For those patients where timing is of the essence, yes, that is common sense. The longer the 
wait times are the more likely people are going to come to the private centre. I agree. 

99. It is also clear from the evidence that Ms. Eburne placed great trust in Dr. Parkinson.  For 

example, Dr. Parkinson recommended that his patients pay for “Premium Diagnostic 

Procedures” (PDP) if they wanted to have “optimal results”,107 and Ms. Eburne paid $500 

“out-of-pocket” ($250 per eye), based upon his recommendations: 

                                                 
105 Transcript Day 120 (3 October 2018), Evidence of Kevin Parkinson, p.32 line 47 – p.33 line 16. 
106 Transcript Day 120 (3 October 2018), Evidence of Kevin Parkinson, p.32 line 38 – 46. 
107 Transcript Day 120 (3 October 2018), Evidence of Kevin Parkinson, p.44 line 8 – p.45 line 38; also see Exhibit 
386, Tab 10, p.2 “Premium Diagnostic Procedures (PDP)” [SEALED] 
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Q And so you ended up paying for these procedures? 

A I did. Each measurement was $250, I think, and so a total of $500 was paid. 

Q And just to be clear, why did you choose to pay a total of $500 for these measurements? 

A Well, I think the document's quite clear. If you want an optimum outcome, you're going to 
have the measurements performed. And so I read that and thought well, I certainly want an 
optimum outcome; I have enough issues going with my eyes. And so that was a tool that he 
apparently needs, and I met that -- I felt if he said he needed it, he needed it. [Emphasis 
added] 

100. While charging for the PDP did not constitute extra-billing (as it is not covered by MSP), 

Ms. Eburne’s willingness to pay $500 upon Dr. Parkinson’s recommendation illustrates the 

tremendous trust placed in physicians and the potential for abuse.  

Repeated Offers for Private Surgery 

101. Ms. Eburne’s experience was that she was kept in the dark about when she would have 

her surgery in the public system, but was repeatedly offered the option of having her surgery 

performed privately, first by Dr. Parkinson, and then by his staff. 

102. Ms. Eburne testified that she was shocked that Dr. Parkinson had offered her the option 

of a private surgery during the initial consultation,108 and that she told Dr. Parkinson that she 

was not interested in having the surgery performed privately.109   

103. Ms. Eburne also testified that she was provided a document by Dr. Parkinson’s office 

regarding the private surgery option and that there were signs in Dr. Parkinson’s office 

advertising the private option.110  Dr. Parkinson refers to this practice in his affidavit, in 

which he states:111 

In addition to having a notice in my examining room about the option of private cataract surgery, 
I had also directed my office staff to advise patients who expressed concern about the wait for 
surgery about the option for private surgery at Coquitlam Cataract Surgery.  In my view it is my 
ethical obligation to advise patients of all of their options for obtaining treatment. 

104. Ms. Eburne explained for the Court why she was not interested in private surgery:112 

Q Why weren't you interested in private surgery at that time? 

                                                 
108 Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.24 line 7 – 34. 
109 Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.16 line 13 – 18. 
110 Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.16 line 19 – 42; Exhibit 386, Tab 10 
[SEALED] 
111 Exhibit 387 – Affidavit #1 of Dr. Kevin Parkinson, para. 58 [SEALED] 
112 Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.19 line 6 – 32. 
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A I've been a nurse in the system for over 40 years, and one of the things I am so proud of is 
our health care. I think most Canadians are. It's who we are. I would never, ever do 
anything to jeopardize what I consider such an important thing. And if I had accepted that, 
it would say that I don't believe in the health care system. Well, I absolutely do, and I 
absolutely think it's one of the most wonderful things I have. So offering that to me was 
difficult. I didn't ever want that. I would never say I am more important than you and I will 
pay to have it done faster than you. That just goes against who I am. So for 40-some years 
I've worked in the system that I really care about. 

Q And did you ever express those particular concerns to Dr. Parkinson or his staff? 

A No, I didn't. I didn't think they needed my rant. But what I did say is I was not interested, 
and please don't keep asking if I wanted that. I had no intention of having it done privately. 

105. Ms. Eburne’s had cataract surgery on her right eye in the public system approximately 

nine months after her decision date.113  Dr. Parkinson confirmed that the practice in North 

America is to not operate on both eyes simultaneously;114 the surgery on Ms. Eburne’s left 

eye was performed about four months later.115 

Dr. Parkinson’s Failure to Provide Accurate (or Any) Information About His Public 

Wait List 

106. Ms. Eburne testified about her multiple attempts to gain some sort of clarity around when 

she might have her surgery performed by Dr. Parkinson within the public system.   

107. Ms. Eburne’s evidence was that she contacted Dr. Parkinson’s office on several occasions 

throughout September to December of 2012, both in person and over the phone, but was 

unable to gain any clarification about the time frame within which her surgery would be 

performed within the public system.116  However, when Ms. Eburne contacted Dr. 

Parkinson’s office she would be offered the option of having the surgery performed right 

away, if she chose to pay for it privately.117   

108. Ms. Eburne recalled a specific example in October 2012:118 

… I did phone in October and ask for a date. All I was doing was seeking some clarification 
about a time frame, and what I would get was that I could have it that weekend in the health -- in 
his -- in the private clinic, back of Coquitlam Centre. … 

                                                 
113 Transcript Day 120 (3 October 2018), Evidence of Kevin Parkinson, p.28 line 18 – 31. 
114 Transcript Day 120 (3 October 2018), Evidence of Kevin Parkinson, p.70 line 10 – 28. 
115 Transcript Day 120 (3 October 2018), Evidence of Kevin Parkinson, p.71 line 15 – 20. 
116 Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.17 line 41 – p. 18 line 41, p. 25 line 22 – 44,  
117 Exhibit 386, Tab 2 – Affidavit #1 of Peggy Eburne (sworn 25 October 2013) para. 21. 
118 Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.18 line 10 – 15. 
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109. In late October, Ms. Eburne visited her optometrist, Dr. Chi, and expressed concern about 

not having received a surgery date from Dr. Parkinson’s office.  It was from Dr. Chi that she 

first learned that it could take 10 months to be booked for her surgery.119 

Dr. Parkinson’s Overestimation of His Wait Time  

110. During her testimony, Ms. Eburne was referred to Dr. Parkinson’s affidavit evidence that 

it was his practice to tell patients about his wait times, and that it was about 10-18 months at 

that time.120  Ms. Eburne confirmed that she wasn’t told by Dr. Parkinson that it would be 10-

18 months:121 

Q And so at that point of his affidavit Dr. Parkinson is indicating that he would have told you 
at your consultation that your waitlist for surgery was 10 to 18 months. Does that change 
your answer in any way? 

A No. No, it doesn't. I do not recall him ever saying that. I mean, he says it was his practice, 
so I'm assuming it was, but I wasn't told 10 to 18 months. 

111. In any event, it is clear that Dr. Parkinson overestimated his wait time in the public 

system.  On cross-examination, Dr. Parkinson acknowledged that his 10-18 month estimate 

was based only upon his “anecdotal observations” and “impression”, as opposed to any 

systematic analysis.122 

112. Dr. Parkinson appended to his affidavit his Wait Two data from the Surgical Patient 

Registry, which he described as generally accurate.123  This data does not support Dr. 

Parkinson’s “impression” that his wait time from decision date at that time was in fact 10-18 

months; rather, it indicates that half of Dr. Parkinson’s patients within Priority 4F (which 

included Ms. Eburne) had their surgeries within 8-9 months (or less) from their decision 

date.124 

                                                 
119 Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.13 line 16 – p. 39. 
120 Exhibit 387 – Affidavit #1 of Dr. Kevin Parkinson, para. 57 [SEALED] 
121 Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.15 line 40 – p.16 line 12. 
122 Transcript Day 120 (3 October 2018), Evidence of Kevin Parkinson, p.31 line 47 – p.32 line 17. 
123 Exhibit 387 – Affidavit #1 of Dr. Kevin Parkinson, para. 31 and Ex. C [SEALED]. 
124 Exhibit 387 – Affidavit #1 of Dr. Kevin Parkinson, Ex. C, p.11-12 [SEALED]: The 50th percentile wait time 
(from decision date) for Priority 4F patients operated on in 2012 was 39.0 weeks (9 months).  The 90th percentile 
wait time for 2012 was 60.1 weeks (13.8 months). The 50th percentile wait time (from decision date) for Priority 4F 
patients operated on in 2013 was 35.0 weeks (8 months). The 90th percentile wait time from decision date in 2013 
was 66.6 weeks, or 15.3 months. 
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Dr. Parkinson’s Failure to Canvass Alternative Options with Patients 

113. During his testimony, Dr. Parkinson confirmed that he continues to hold the view that it 

was his ethical obligation to advise patients of all their options for obtaining treatment.  He 

testified that that was why he advised Ms. Eburne and others about the option for private 

surgery.125 

114. Dr. Parkinson admitted that he was aware of the waitlists of other cataract surgeons 

within his surgical group at Ridge Meadows Hospital, and that there were other group 

members with shorter waitlists.126 

115. Dr. Parkinson admitted that: (a) referring patients to one of his colleagues within his 

surgical group with a shorter waitlist, and (b) referring patients to the surgical wait list 

website which shows waitlists for other doctors, were both options that could be explored 

with patients who were concerned about wait times, but that it was not his practice to do so, 

nor did he do so with Ms. Eburne.127   

116. Rather than explore the full range of surgical options available to his patients, Dr. 

Parkinson limited his suggestions to only those “avenues open to [him]self” (i.e., surgery by 

him in the public system or private surgery by him for a fee).  He stated that he did not 

provide his patients with other options throughout the public healthcare system, because he 

“can’t control other people’s practices.”128   

117. The Patient Intervenors submit that it is clear that Dr. Parkinson had an obvious financial 

incentive to not refer his patients elsewhere, despite the fact that it may well have been in his 

patients’ best interests to do so. 

118. Dr. Parkinson also did not tell Ms. Eburne about the ability to be placed on his 

cancellation list; while he suggested that she had the surgery performed more quickly due to 

such a list, he admitted that it was actually due to the persistent efforts she had made to 

follow up with his office.129 

                                                 
125 Transcript Day 120 (3 October 2018), Evidence of Kevin Parkinson, p.33 line 28 – 42. 
126 Transcript Day 120 (3 October 2018), Evidence of Kevin Parkinson, p.12 line 39 – 45. 
127 Transcript Day 120 (3 October 2018), Evidence of Kevin Parkinson, p.33 line 43 – p.34 line 3; p.61 line 24 – 
28; p.40 line 20 – 39; p.63 line 17 – 25. 
128 Transcript Day 120 (3 October 2018), Evidence of Kevin Parkinson, p.61 line 44 – p.62 line 5. 
129 Transcript Day 120 (3 October 2018), Evidence of Kevin Parkinson, p.34 line 1 – 38. 
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Ms. Eburne’s Experience Does Not Advance the Plaintiffs’ Case 

119. The plaintiffs claim that Ms. Eburne “endured months of discomfort and deterioration in 

her eyes, and resulting disruption in her daily life” and “suffered while waiting for the 

surgery, with increasing concern about the risk of further deterioration in her vision as her 

wait progressed … [as] the direct result of the public system being unable to provide her 

cataract surgery in a timely manner.”130 

120. The plaintiffs’ submission mischaracterizes the evidence.  Ms. Eburne did not complain 

of “suffering” during her testimony.  Ms. Eburne acknowledged that due to her cataracts she 

could not drive at night, and confirmed that she did not find it pleasurable to read on her 

Kindle, although this was in part due to her macular degeneration,131 which the cataract 

surgery would not address. 

121. Dr. Parkinson confirmed in his evidence that Ms. Eburne did not complain of any 

functional impairment other than night driving, and that she did not report any pain, falls, 

loneliness or depression.  Dr. Parkinson confirmed that he placed Ms. Eburne in the “4F 

Priority” designation and that the symptoms and life impact she was experiencing were 

similar to most of the cataract patients he saw in his practice.132 

122. As referenced above, Ms. Eburne also had a “continual worry” about her risk of 

glaucoma, which the cataract surgery was also not intended to address.  Ms. Eburne 

confirmed that once her optometrist referred her to a different specialist for glaucoma 

monitoring, she felt “much comforted”.133 

123. Further, Ms. Eburne testified that much of her anxiety about the waiting process actually 

arose out of the lack of information provided by Dr. Parkinson’s office:134 

I think if I could just say something to him, I would say now, he had such marvelous information 
about the cataract itself; the information that came out was really very good; you knew what was 
going to happen. Why not include a sheet at that point that says, you are seeing -- something like, 
you are seeing your family -- the doctor now; your surgery will not be booked now; it will be 

                                                 
130 PFA, paras. 1108 and 1112; also see PFA, para. 718. 
131 Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.28 line 4 – 13. 
132 Transcript Day 120 (3 October 2018), Evidence of Kevin Parkinson, p.27 line 46 – p. 28 line 17. 
133 Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.27 line 45 – p.28 line 3 
134 Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.18 line 42 – p.19 line 5; also see p.27 line 17 
– 24. 
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booked how many months from now, and the approximate date will be whatever. It would have 
saved a whole lot of anxiety on my part, I think. [Emphasis added] 

124. Mr. Eburne made the point that, even though she had worked 40 years as a Registered 

Nurse, she had never worked in a booking capacity, and really did not know how the surgical 

booking system worked.  She noted that if she didn’t know how it worked, having worked in 

the healthcare system for so many years, a lot of people wouldn’t know.  She suggested that 

having doctors provide patients with more information about the process (i.e., the patient 

pathway) would be very helpful.135 

125. Finally, Ms. Eburne contrasted her experience with Dr. Parkinson’s office to the much 

less stressful experience in dealing with her husband’s own, subsequent, cataract surgery:136 

… My husband had to have his surgery done in Chilliwack.  That's where I live now. And I 
thought oh, no, no, here we go again. He went in and saw the specialist, the specialist got back to 
us in three days with a surgical booking. So obviously that works different there than it did for 
me because I wasn't on any kind of a surgical list at that point, whereas my husband obviously 
was. He had a date within three [days] -- and the surgery was done within two and a half months, 
so it's a difference. … [Emphasis added] 

(6) Conclusion on Patient Experiences 

126. The above patient experiences illustrate the “perverse incentives” and inherent financial 

conflicts of interest associated with dual practice. The Impugned Provisions are aimed at 

addressing precisely the evils to which these patients were exposed: pressure tactics and 

aggressive promotion of private care, failure to refer to other providers with shorter wait lists 

in the public systems and finally, the precise type of situation that the MPA is intended to 

prevent – where patients like Ms. Schooff feel that they have no choice but to make difficult 

financial decisions like mortgaging a home in order to obtain medically necessary care.  

  

                                                 
135 Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.26 line 16 – 38 and p.27 line 10-16. 
136 Transcript Day 143 (15 April 2019), Evidence of Peggy Eburne, p.26 line 46 – p. 27 line 10.  Ms. Eburne 
confirmed in re-examination that her husband’s surgery was also for the removal of cataracts: see Transcript Day 
143 (15 April 2019), Evidence of Peggy Eburne, p.39 line 12 – 45. 
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III. LEGAL ANALYSIS 

A. Preliminary Considerations 

127. There is no Charter right to health care on demand.137  It is for governments, not the 

Court, to make health policy.138   

128. The Patient Intervenors agree with the AGBC and AGC that the Supreme Court of 

Canada’s decision in Chaoulli is not a binding precedent on this Court, either factually or 

legally.  Even if Chaoulli were considered a “settled” ruling (which it clearly is not), this 

Court would be permitted to reconsider it.  This case raises new issues not before the 

Supreme Court of Canada in Chaoulli and includes an evidentiary record that is radically 

different and thus fundamentally shifts the parameters of the debate.139 

129. An important factor for the Court to consider is the potential impact upon the rights of 

vulnerable British Columbians unable to afford either private health insurance or private 

healthcare, who would be left behind should the plaintiffs succeed.   

130. As the Supreme Court of Canada has recognized, Charter rights must always be defined 

contextually, as they often inform, and are informed by, other similarly deserving rights or 

values at play in particular circumstances.  When the protected rights of different groups 

come into conflict, Charter principles require a balance to be achieved that fully respects the 

importance of both sets of rights.140   

131. To the extent there may be harms associated with long wait times in the public system, 

the plaintiffs’ proposal would only serve to shift such harms onto those vulnerable British 

Columbians who could not afford to pay for private healthcare.  The Court should decline to 

condone such an approach in light of the fundamental principles enshrined in the Canada 

Health Act and the MPA. 

132. The principles underlying both Acts reflect core Canadian values. For 60 years, it has 

been a fundamental principle of Canada’s democratic society that an individual's access to 

                                                 
137 Allen v Alberta, 2015 ABCA 277 [Allen] at para. 35. 
138 Canada (Attorney General) v. PHS Community Services Society, [2011] 3 SCR 134, 2011 SCC 44 [PHS 

Community Services] at para. 105. 
139 Carter v. Canada (Attorney General), [2015] 1 SCR 331, 2015 SCC 5 [Carter] at para. 44-45; Allen, at paras. 51, 
53. 
140 R. v. Mills, [1999] 3 SCR 668 [Mills], at paras. 61-64. 
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necessary medical care be solely based on need and not on the individual's ability to pay.  

This fundamental principle, upon which a defining feature of Canadian nationhood has been 

built, must not be overlooked in the Court’s analysis:141 

As Prof. Hogg points out, “. . . many of the Charter rights are expressed in exceedingly vague 
terms, and all of the rights come into conflict with other values respected in Canadian society” …  
A social policy choice that reflects such “other values”, such as equality of access to health care, 
is an important component in assessing whether the policy is justifiable in a free and democratic 
society.  

Having established a universal health care system, governments are prima facie entitled to put in 
place provisions that protect that system, and prevent its abuse. They are entitled to ensure that 
the system remains truly “universal”, in the sense that there is not a parallel system for the 
wealthy, and another for ordinary Canadians. The concept of equality of access is consistent with 
the core values of Canadian democracy. Provisions designed to safeguard these aspects of the 
health care system are prima facie demonstrably justified in a free and democratic society. … 
[Citations omitted; emphasis added] 

B. Section 7 

133. In order to demonstrate a violation of s. 7, the individual plaintiffs must first show that 

the law interferes with, or deprives them of, their life, liberty or security of the person.  A 

causal connection between the law and the deprivation is required.  Once they have 

established that s. 7 is engaged, they must then show that the deprivation in question is not in 

accordance with the principles of fundamental justice.142 

(1) Deprivation of Life, Liberty or Security of the Person 

134. The Patient Intervenors agree with the submissions of the AGBC and the AGC that the 

plaintiffs have failed to meet this threshold hurdle. 

135. There is no evidence that the Impugned Provisions actually cause the wait times upon 

which the plaintiffs rely.  The expert evidence cited by the AGBC and AGC amply 

demonstrates there are wait times in any system.  Further, the impugned provisions do not 

provide an absolute prohibition on patients seeking care outside the public system as the 

plaintiffs allege.  Under the MPA, an unenrolled physician is not precluded from providing 

medically necessary services to beneficiaries and charging more than MSP rates, unless they 

are providing such services in a publicly-funded facility.  The fact that most physicians in the 

                                                 
141 Allen, at paras. 36-37. 
142 Carter, at para. 55; Ewert v. Canada, 2018 SCC 30 [Ewert], at para. 68. 
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province have chosen to enroll in MSP does not mean that the impugned provisions breach 

the Section 7 rights of patients. 

136. Nor is a failure to meet surgical wait time benchmarks evidence of harm to any particular 

individual.  Dr. Basam Masri, called by the plaintiffs, testified about the purpose of setting 

surgical wait time benchmarks.  He confirmed that the surgical wait time benchmarks were 

not intended to be “hard-and-fast rules” delineating a bright line between “success” and 

“failure” in treating a patient; rather they were something to aim for:143 

A …So we're always trying to juggle these things to come up with these targets and 
benchmarks to sort of a reasonable middle ground, and that's the best way I can explain it. 
Is it cast in stone that it has to be six months and if it was six months and two weeks a 
disaster will happen, or if it was six months less a week miracles would happen? Absolutely 
not. So it's all a bit fluid, but you have to aim at something. But if you aim at that thing and 
you're off by two standard deviations or three standard deviations, then you haven't really 
failed.  

… 

Q I'm going to read back to you something that you said about a year ago, March 8th, when 
you were here on your voir dire. And my friend was asking you about the discussion about 
benchmarks in the report. And just for reference it's at pages 202 to 203 of the report. But 
what you said was: 

 We all decided that yeah, that seems about right in terms of the recommendation, that 
most should be done within 12 weeks, maximum acceptable waitlist is 26 weeks based 
on what had been done before us and getting people to agree that yeah, from a clinical 
point of view that kind of makes sense. It's a consensus. It's like, not -- you're not really 
boiling the ocean. You're not trying to come up with a hard and fast rule – if it's not 
done within 12 weeks, then someone's going to die -- but it's the most plausible 
scenario that we could recommend. 

 And I'd say that's consistent with what you said today. 

A That's exactly what I just said.  [Emphasis added] 

137. Nor is meeting a benchmark necessarily predictive of patient outcomes:144 

Q And when a patient does get their operation eventually, assuming they're a candidate for 
surgery and you operate on them, they may get their operation within the benchmark or 
they may not, but whether or not they do isn't going to be determinative of whether or not 
they have a successful outcome. 

A No. On balance they -- the majority get better, but what we saw is that the longer they wait, 
the higher the probability that they're not going to achieve an above-expected outcome. 

Q So there's a statistical thing going on there.  

                                                 
143 Transcript Day 87 (13 April 2018) – Evidence of Dr. Masri, p.97 line 14 – p.98 line 5. 
144 Transcript Day 87 (13 April 2018) – Evidence of Dr. Masri, p.101 line 23 – p.102 line 34. 
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A Correct. But I can't tell you just because you waited nine months now your outcome's going 
to be terrible; let's cancel the surgery; there's no point in doing it any more. 

Q That's right. And just because you waited six months and two weeks isn't going to make the 
difference in the success of your outcome. 

A Correct. Whether you wait six months less one week or six months plus one week, like, that 
six-month target isn't the magic number that's going to tip you over the edge. 

Q That's right. From the perspective of the individual patient. From the perspective of a 
hospital administrator it may make a difference in terms of meeting targets. 

A Sure. Particularly if you had a system where you had to pay penalties. 

Q M'mm-hmm. And even if the benchmark is achieved of course the reverse of what we've 
just been talking about is also true; you can't guarantee that if your -- if the patient gets their 
treatment, gets their operation within the benchmark well, then, they're going to have a 
successful outcome. 

A No. 

Q No. 

A So there's always a risk of complications, and that's always discussed with patients. 

Q And not even just complications, but as you've said earlier -- 

A It's a bell curve. 

Q -- 10 percent of patients it really doesn't matter when they get the operation, that outcome is 
not going to be good for them. 

A Correct. … 

… 

Q … So from the perspective of the individual patient it's the outcome of the treatment that's 
important and not whether a particular benchmark is met? 

A Correct.  [Emphasis added] 

138. Even the plaintiffs’ experts acknowledge that there is no evidence that adding private 

services or health insurance will serve to reduce wait times in the public system: 

a. John McGurran, called as an expert witness for the plaintiffs, acknowledged, upon 

questioning from the Court, that he could not provide any empirical support for the 

proposition that the introduction of private supply of health care would lead to a 

reduction of public wait times.145  He also acknowledged that the 2013 OECD report 

stated that the approach of shifting “demand [for elective treatments] to the private 

sector using private insurance” had “failed to reduce demand for elective treatments 

in public hospitals and decrease waiting times.”146 

                                                 
145 Transcript Day 21 (12 October 2016) – Evidence of John McGurran, p.72 line 26 – p.75 line 13. 
146 Transcript Day 21 (12 October 2016) – Evidence of John McGurran, p.89 line 20 – p.91 line 7. 
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b. Åke Blomqvist acknowledged that there is “no hard evidence” in this policy area, and 

that his opinion that private health insurance and services would be beneficial is a 

“suggestion” based on “discussions of what might happen in a hypothetical 

situation.”147 

c. Robert Hollinshead was forced to admit that a CMA “task force” (which he had in 

fact co-chaired) had published a report that concluded that private insurance did not 

alleviate cost pressures on public health systems or improve quality or wait times for 

those not privately insured and remaining in the public system.148 

139. Given that there is no clear evidence that the addition of private supply would improve 

wait times, how then can it possibly be true that the Impugned Provisions make them worse? 

140. The Patient Intervenors note that there is a distinction between a violation caused by a 

statutory regime and a violation caused by those exercising discretion or power within it.  

The Supreme Court of Canada has held that to the extent that a potential violation of Charter 

rights may occur as a result of exercise of discretion or power under a statutory regime, any 

Charter violation will lie not in the statute itself, but in the exercise of such discretion.149  In 

such a case, a Charter violation will not result in the invalidation of the statute.150 

141. As the evidence amply illustrates in the present case, wait lists and referral patterns are 

largely controlled by independent physicians, not the Province.  As John McGurran, called 

by the plaintiffs, candidly acknowledged, despite the Province’s efforts to create and 

maintain tools such as the wait list website, the Province has no real control over physician 

referral patterns.151 

(2) Principles of Fundamental Justice 

142. If the plaintiffs successfully establish a deprivation of life, liberty or security of the 

person, they must also prove that the deprivation was not in accordance with the principles of 

                                                 
147 Transcript Day 33 (4 November 2016) – Evidence of Åke Blomqvist, p.48 line 24-26; p.50 line 29 – p.51 line 
33. 
148 Transcript Day 42 (30 November 2016), Evidence of Robert Hollinshead, p. 6 line 25 – 28; p. 7 line 28 – p.9 
line 35. Despite citing the CMA report in his expert report, he had omitted these critical findings. 
149 PHS Community Services, at para. 114; R. v. Conception, [2014] 3 SCR 82, 2014 SCC 60 [Conception], at paras. 
41-43. 
150 PHS Community Services. 
151 Transcript Day 21(12 October 2016) – Evidence of John McGurran, p.57 line 13 – p.58 line 16. 
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fundamental justice.  The plaintiffs have not met their onus.  The Patient Intervenors 

generally adopt the submissions of the AGBC and AGBC on this point, and add the 

following. 

143. The principles of fundamental justice are intended to reflect Canadians’ basic values 

underpinning our constitutional order:152 

… [T]he principles of fundamental justice are about the basic values underpinning our 
constitutional order.  The s. 7 analysis is concerned with capturing inherently bad laws: that is, 
laws that take away life, liberty, or security of the person in a way that runs afoul of our basic 
values.  The principles of fundamental justice are an attempt to capture those values. … 

The concepts of arbitrariness, overbreadth, and gross disproportionality evolved organically as 
courts were faced with novel Charter claims. 

144. In applying the principles of fundamental justice, the Court must remain cognizant of 

medicare’s role as one of the defining features of Canadian nationhood.153  When viewed in 

this context, it is clear that the Impugned Provisions are not arbitrary, overbroad or grossly 

disproportionate. 

145. They are not arbitrary, but rather have a clear and rational connection to the express 

purpose of the MPA.  

146. They are not overbroad, in the sense that they are capturing people or activity that the 

provisions were not intended to capture.154  Rather, the Impugned Provisions achieve exactly 

what was intended by the Legislature, in furtherance of preserving a system whose 

fundamental principle is that access to necessary medical care should be solely based on need 

and not on the individual's ability to pay. 

147. Neither are the Impugned Provisions grossly disproportionate, in the sense of being so 

extreme as to be disproportionate to any legitimate government interest.155  The Province has 

a legitimate interest in preserving a publicly managed and fiscally sustainable health care 

system for British Columbia in which access to necessary medical care is based on need and 

not an individual's ability to pay.  The beneficial effect of such a system for millions of 

British Columbians is readily apparent on the evidence, as summarized by the AGBC and 

                                                 
152 Canada (Attorney General) v. Bedford, [2013] 3 SCR 1101, 2013 SCC 72 [Bedford], at para. 96-97. 
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AGC.  The Province also has a legitimate interest in ensuring that further deductions from the 

federal CHT funds are not made, leaving less money for the public healthcare system. 

C. Section 15 

148. The Patient Intervenors agree with and adopt the submissions of the AGBC and the AGC 

that the impugned provisions do not in any way violate s.15 of the Charter. 

D. Section 1 

149. If the Court determines that the impugned provisions violate the plaintiffs’ s.7 or s.15 

rights, such limit is reasonable and justifiable under s.1 of the Charter.  The Patient 

Intervenors adopt the submissions of the AGBC and the AGC and add the following. 

150. The s.1 Charter analysis is necessarily contextual and fact-specific.  In determining the 

nature and sufficiency of evidence required to establish that a violation is saved by s. 1, the 

Impugned Provisions must be viewed in their context, with reference to (i) the nature of the 

harm and the inability to measure it, (ii) the vulnerability of the group protected, (iii) 

subjective fears and apprehension of harm, and (iv) the nature of the infringed activity.  

Contextual factors must be understood as being about the Impugned Provisions.156 

151. The plaintiffs claim that all arguments in support of the Impugned Provisions are 

grounded in mere assumptions, as opposed to evidence.  The submissions of the AGBC and 

AGC make it clear that this is not the case.  In any event, when social science evidence of a 

harm is conflicting or inconclusive, the government may rely on “a reasoned apprehension of 

harm” to establish that a violation of Charter rights is saved by s.1.  Absent determinative 

social science evidence, logic and common sense may be relied upon to assist in the s. 1 

analysis.157 

152. The Court must be guided by the values and principles essential to a free and democratic 

society.  In some cases, the objective asserted by the government will be largely a matter of 

such values and principles.  In such cases it may not be appropriate to require proof 

according to the usual civil requirements:158 
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Section 1 analysis must always be done in a manner consistent with the warning set out by 
Dickson C.J. in Oakes, at p. 136: 

 A second contextual element of interpretation of s. 1 is provided by the words “free and 
democratic society”. Inclusion of these words as the final standard of justification for limits 
on rights and freedoms refers the Court to the very purpose for which the Charter was 
originally entrenched in the Constitution: Canadian society is to be free and democratic. 
The Court must be guided by the values and principles essential to a free and democratic 
society which I believe embody, to name but a few, respect for the inherent dignity of the 
human person, commitment to social justice and equality, accommodation of a wide variety 
of beliefs, respect for cultural and group identity, and faith in social and political 
institutions which enhance the participation of individuals and groups in society. The 
underlying values and principles of a free and democratic society are the genesis of the 
rights and freedoms guaranteed by the Charter and the ultimate standard against which a 
limit on a right or freedom must be shown, despite its effect, to be reasonable and 
demonstrably justified. [Emphasis added.] 

In some cases, the objective asserted by the government will be largely a matter of the “values 
and principles essential to a free and democratic society”.  In such cases it may not be appropriate 
to require proof according to the usual civil requirements. I believe that this is such a case. …  
[Underlining in original, italics added] 

153. The closer the legislature’s objective comes to a central Canadian value or fundamental 

principle the less stringent will be the requirement for proof according to the usual civil 

requirements.  The fundamental principles enshrined in the Canada Health Act and the MPA 

intrinsically reflect “respect for the inherent dignity of the human person” and a 

“commitment to social justice and equality”.  Medicare is itself a “social institution” that 

“enhances the participation of individuals and groups in society” for all Canadians, and 

particularly the vulnerable and disadvantaged. 

154. Just as in Bryan, where the principle of information equality was found to be of 

fundamental importance in the context of Canadian elections, so too should it be found that 

the principle that an individual’s access to necessary medical care be solely based on need 

and not on the ability to pay is of fundamental importance in the context of the delivery of 

healthcare to Canadians. 

155. In a case such as this, greater deference should be provided to the legislature in terms of 

the evidence required to satisfy s.1 and the extent to which arguments based on logic and 

reason may be accepted:159 

… What is referred to in Harper and Thomson Newspapers as a “deferential approach” is best 
seen as an approach which accepts that traditional forms of evidence (or ideas about their 

                                                 
159 Bryan, at paras. 28-29. 
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sufficiency) may be unavailable in a given case and that to require such evidence in those 
circumstances would be inappropriate. 

As Professor Choudhry aptly notes, at p. 524 of his paper: 

 Public policy is often based on approximations and extrapolations from the available 
evidence, inferences from comparative data, and, on occasion, even educated guesses. 
Absent a large-scale policy experiment, this is all the evidence that is likely to be available. 
Justice La Forest offered an observation in [McKinney v. University of Guelph, [1990] 3 
S.C.R. 229, at p.  304] which rings true: “[d]ecisions on such matters must inevitably be the 
product of a mix of conjecture, fragmentary knowledge, general experience and knowledge 
of the needs, aspirations and resources of society”. 

I agree with this assessment.  The contextual factors are essentially directed at determining to 
what extent the case before the court is a case where the evidence will rightly consist of 
“approximations and extrapolations” as opposed to more traditional forms of social science proof, 
and therefore to what extent arguments based on logic and reason will be accepted as a 
foundational part of the s. 1 case. [Emphasis added] 

156. This Court should refrain from accepting the plaintiffs’ offer to engage in a “large-scale 

policy experiment”, particularly where such an offer has been consistently rejected by 

Canadians: 

I was told from one end of Canada to the other that extra-billing by physicians as practised in all 
Provinces but Quebec, was unacceptable. … 

… 

… The practice of extra-billing is inequitable.  Not only does it deny access by the poor but it 
also taxes sick persons who, besides paying premiums, are already paying the major cost of the 
system through their taxes.  [Emphasis in original]160 

157. The Ontario Court of Appeal in Michaud161 has recently held that a safety regulation that 

was overbroad and in breach of s.7 was nonetheless minimally impairing and proportional 

and thus saved by s.1.   

158. The Ontario Court of Appeal’s analysis in Michaud can be readily extrapolated to the 

public healthcare context, and warrants careful consideration. 

159. The issue in Michaud was the validity of a regulation made under Ontario’s Highway 

Traffic Act that required trucks to be equipped with speed limiters set to 105 km/hr.  The 

appellant was a commercial truck driver whose truck was equipped with a speed limiter set to 

109.4 km/hr, and who had been charged with a breach of the regulation.  The truck driver 

argued that the regulation was unconstitutionally overbroad and in breach of s.7 of the 

                                                 
160 Hall Report (1980), Chapter 3 – The Dominant Issues, p.25-26: see Exhibit 435D, Affidavit #1 of Gigi Mandy 
(made 2 August 2016), Exhibit “L” – at p.1711-1712. 
161 R. v. Michaud, 2015 ONCA 585 [Michaud] (application for leave to appeal to SCC dismissed). 
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Charter, on the grounds that in about 2 per cent of “traffic conflicts” it was necessary for a 

truck driver to exceed 105 km/hr to avoid a collision, calling expert evidence to this effect.  

In such a case, a truck driver (and others in the vicinity) would be placed in an unsafe 

situation as a result of the regulation.   

160. The Court of Appeal accepted that a breach of s.7 for overbreadth had been established, 

but found that such breach was justified by s.1.  In doing so, the Court of Appeal emphasized 

the regulatory (as opposed to criminal) context of the case and the fact that “regulatory 

offenses are subject to a lower standard of Charter scrutiny” and afford the legislature a 

greater “margin to manoeuvre” or “margin of appreciation”.162  The court noted the “inherent 

balancing of costs and benefits” and “problems of risk and uncertainty”,163 and the “difficulty 

of devising solutions to social problems which may be only incompletely understood”:164 

Courts are guided by a number of cautionary principles, several of which come into play in this 
appeal. The first considers whether deference is due to the legislator or regulator. Justice 
McLachlin (as she then was) observed that deference varies “with the social context” and with the 
“difficulty of devising legislative solutions to social problems which may be only incompletely 
understood” by the court: RJR-MacDonald Inc. v. Canada (Attorney General), [1995] 3 
S.C.R.199, at para. 135. She also observed, echoing Aristotle at para 89, of R. v. Sharpe, 2001 
[2001] 1 S.C.R. 45: 

The lack of unanimity in scientific opinion is not fatal. Complex human behaviour may not lend 
itself to precise scientific demonstration, and the courts cannot hold Parliament to a higher 
standard of proof than the subject matter admits of. 

This court has noted that judicial deference to legislative choice is particularly appropriate where 
the legislation is concerned with public welfare or safety: …  

Courts are to “be sensitive to the separation of function among the legislative, judicial and 
executive branches”: Doucet-Boudreau at para. 33. The Supreme Court added at para. 35 … “In 
carrying out their duties, courts are not to second-guess legislatures… they are not to make value 
judgments on what they regard as the proper policy choice.” … 

161. The Ontario Court of Appeal also cautioned against isolating any one particular feature of 

a complex statutory regime for a constitutional challenge, even if it was a “prohibition” 

(which the Impugned Provisions in this case are not), as this would be “too granular” an 

approach:165 

As the Supreme Court noted in Hutterian Brethren, at para. 37: 

                                                 
162 Michaud, at para. 112, citing Gonthier J., for the majority in Ontario v. Canadian Pacific Ltd., [1995] 2 S.C.R. 
1031, at para. 57. 
163 Michaud, at para. 95 
164 Michaud, at para. 105-107 
165 Michaud, at paras. 128-131. 
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Where a complex regulatory response to a social problem is challenged, courts will generally take 
a more deferential posture throughout the s. 1 analysis than they will when the impugned measure 
is a penal statute directly threatening the liberty of the accused. … The bar of constitutionality 
must not be set so high that responsible, creative solutions to difficult problems would be 
threatened. A degree of deference is therefore appropriate. 

In Carter, the Supreme Court repeated, at para. 97, that “a "complex regulatory response" to a 
social ill will garner a high degree of deference” citing Hutterian Brethren. However, the Court 
added, at para. 98, that an “absolute prohibition could not be described as a "complex regulatory 
response".” 

However, this is not a case in which the concept of prohibition can play a useful analytical role. 
Picking out one feature from a very complex regulatory structure is too granular an approach. …  

The legislature has determined that the objective of ensuring highway safety cannot be not 
achieved satisfactorily without a blanket prohibition on speeding by trucks, enforced by speed 
limiters. As stated in Hutterian Brethren, a minimal impairment analysis does not require the 
government to institute less impairing measures that do not achieve its objective. 

162. On the issue of proportionality, the Ontario Court of Appeal applied Hutterian 

Brethren:166 

The proportionality analysis under s. 1 of the Charter differs from the analysis undertaken at the 
second stage of s. 7 relating to the application of the principles of fundamental justice. The s. 1 
analysis is prescribed by the Supreme Court in Hutterian Brethren: Is the limit on the right 
proportionate in effect to the public benefit conferred by the limit (para. 73)? This analysis “takes 
full account of the ‘severity of the deleterious effects of a measure on individuals or groups’” 
(para. 76). It entails a broad assessment of whether the “benefits of the impugned law are worth 
the costs of the rights limitation” (para. 77), or whether “the deleterious effects are out of 
proportion with the public good achieved by the infringing measure” (para. 78). 

163. The Ontario Court of Appeal concluded that the purposes behind the regulation were 

pressing and substantial, the means by which the purposes were advanced were proportionate 

and minimally impairing of s.7 right to security of the person, and that there was 

proportionality between the deleterious and salutary effects of the legislation, upholding the 

legislation under s.1.167 

164. The Patient Intervenors submit that a similar analysis may be applied in the present case. 

To the extent that the Impugned Provisions violate any of the plaintiffs’ Charter rights, such 

breach is demonstrably justified in a free and democratic society and thus saved by s.1.  

                                                 
166 Michaud, at para. 137. 
167 Michaud, at para. 144. 
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IV CONCLUSION 

165. For all of the above reasons, the Patient Intervenors submit that the Court should dismiss 

the plaintiffs’ claims so that all British Columbians, including those who are the vulnerable 

and disadvantaged among us, may continue to preserve and pass on to future generations one 

of the defining features of Canadian nationhood. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 1st day of November, 2019. 
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APPENDIX A 

Experience of Kyle Doyle 

1. In his affidavit, Mr. Doyle attests to the prompt and efficient emergency care he received in 

the public healthcare system following an intra-abdominal abscess, followed by a bowel 

obstruction.  In the course of treatment, Mr. Doyle also consulted with numerous specialists, 

had two extensive surgeries, numerous CT scans, and received multiple courses of 

antibiotics.  All the care Mr. Doyle received was provided without fee or charge. 

2. In early July 2011, Mr. Doyle experienced stomach pain and he attended a public walk-in 

medical clinic, where the doctor advised that he go to the emergency department if the pain 

intensified.  On the evening of July 9, 2011, Mr. Doyle went to Vancouver General Hospital's 

emergency department suffering from a high fever, vomiting and dizziness.  Mr. Doyle 

attests that within 15 minutes of his arrival, he was put in an emergency room bed and 

monitored.  He received an emergency CT scan that night.168  Doctors diagnosed Mr. Doyle 

with an intra-abdominal abscess, secondary to a retained appendix stump from a prior 

appendectomy.  He was moved into a longer term bed and treated with intravenous 

antibiotics.169 

3. On July 15, 2011, Mr. Doyle had a second CT scan.  As his abscess had grown, doctors 

determined he would require surgery.  Surgery was performed the following day, during 

which a laparoscopic drain was placed in the abscess.  Mr. Doyle recovered in hospital and 

was then discharged home on antibiotic therapy.170 

4. Within a week, Mr. Doyle again experienced stomach pain and returned to the hospital where 

he was readmitted.  He was given another CT scan, which showed a residual abscess and 

dislodgement of the surgically placed drain.171  On July 26, 2011, Dr. Buczkowski, a hepatic 

surgeon, performed surgery on Mr. Doyle.  The surgery was complicated by the fact that 

                                                 
168 Exhibit 544 – Affidavit #1 of Kyle Doyle (sworn 1 August 2013), paras. 2-4; Exhibit 542 – Agreed Statement of 
Facts – Kyle Doyle, paras. 2-3 [SEALED]. 
169 Exhibit 544 – Affidavit #1 of Kyle Doyle (sworn 1 August 2013), para. 5; Exhibit 542 – Agreed Statement of 
Facts – Kyle Doyle, para. 4 [SEALED]. 
170 Exhibit 542 – Agreed Statement of Facts – Kyle Doyle, paras. 5-6 [SEALED]. 
171 Exhibit 542 – Agreed Statement of Facts – Kyle Doyle, para. 7 [SEALED]. 



 

Mr. Doyle had many abdominal adhesions.  Following the second surgery, Mr. Doyle had 

another CT scan.  This imaging showed that he had a persistent abscess in the right iliac 

fossa, and a fecalith in the appendix stump.  Mr. Doyle recovered from the second surgery in 

hospital over the following days.  On July 30, 2011, he had a procedure performed by 

interventional radiology staff to insert a pigtail catheter into his abdomen.172 

5. On August 2, 2011, Mr. Doyle had a repeat CT scan which showed that the abscess had 

significantly decreased in size.  The drains were no longer effective so they were removed, 

and Mr. Doyle was released from hospital on August 6, 2011.173 

6. After being released from the hospital, Mr. Doyle experienced symptoms consistent with his 

earlier symptoms.  Fearing a relapse, he returned to hospital and was admitted on August 10, 

2011.  He was observed for 2 nights and released after it was determined that a partial small 

bowel obstruction appeared to have resolved.174 

7. Mr. Doyle received a follow up CT scan on August 29, 2011 and had a follow up 

appointment with Dr. Buczkowski on September 14, 2011.175 

8. Mr. Doyle has had no further physical symptoms associated with the conditions that gave rise 

to his abdominal surgeries, though he has experienced stress associated with a fear that he 

will experience a recurrence of the conditions.176 

  

                                                 
172 Exhibit 542 – Agreed Statement of Facts – Kyle Doyle, paras. 8-10, Tab 4 [SEALED]; Exhibit 544 – Affidavit 
#1 of Kyle Doyle (sworn 1 August 2013), paras. 8-9. 
173 Exhibit 542 – Agreed Statement of Facts – Kyle Doyle, paras. 11-12, Tab 5 [SEALED]. 
174 Exhibit 542 – Agreed Statement of Facts – Kyle Doyle, para. 13 [SEALED]. 
175 Exhibit 542 – Agreed Statement of Facts – Kyle Doyle, para. 14 [SEALED]. 
176 Exhibit 542 – Agreed Statement of Facts – Kyle Doyle, para. 16 [SEALED]. 



 

APPENDIX B 

Experience of Larry Cross 

1. In his affidavit, Mr. Cross attests to the care he received in the public healthcare system, 

without fee or charge to him, during the period of September 2012 through March of 2015.  

During this time, Mr. Cross was treated for a sepsis attack, Stage 3 colon cancer and a 

pulmonary embolism.  In the course of treatment, Mr. Cross met with numerous specialists, 

had four CT scans, several colonoscopies and biopsies, and received multiple courses of 

antibiotics, chemotherapy, anticoagulant treatment and other medications. 

Sepsis Attack and Stage 3 Colon Cancer 

2. On September 20, 2012, Mr. Cross felt unwell so he went to see his family doctor at his 

clinic.  His doctor suspected a sepsis attack and sent Mr. Cross to the emergency room at 

Saanich Peninsula Hospital.  Once there, Mr. Cross was admitted, triaged and assessed, and 

put on intravenous antibiotics to treat sepsis.  Mr. Cross also had an emergency CT scan, 

which identified a blockage in his upper colon.177 

3. On September 23, 2012 Mr. Cross was examined by a gastroenterologist, who suspected that 

the sepsis was caused by diverticulitis and the mass seen on the CT scan, and concluded that 

a colonoscopy would be required once the diverticulitis had settled down.  A second CT scan 

was performed the following day.178 

4. By September 25, 2012, the sepsis had fully cleared and most of the associated symptoms 

had resolved.  However, Mr. Cross remained in hospital for several days in a private hospital 

room for isolation as his white blood cell count was low and the doctors were concerned with 

reinfection.179 

5. On September 27, 2012, Mr. Cross had a colonoscopy.  There was a mass in his colon that 

the scope could not get past, and a biopsy of the tissue was taken.  The following day, the 

                                                 
177 Exhibit 542 – Affidavit #1 of Larry Cross (sworn 6 August 2013), paras. 2-5; Exhibit 541 – Agreed Statement 
of Facts Regarding Mr. Larry Cross, paras. 2-3. [SEALED] 
178 Exhibit 542 – Affidavit #1 of Larry Cross (sworn 6 August 2013), para. 6; Exhibit 541 – Agreed Statement of 
Facts Regarding Mr. Larry Cross, para. 4. [SEALED] 
179 Exhibit 541 – Agreed Statement of Facts Regarding Mr. Larry Cross, para. 5. [SEALED] 



 

Cancer Clinic confirmed that the mass was cancerous.180  An oncologist, Dr. Koziol, 

confirmed that Mr. Cross had Stage 3 colon cancer and arranged for him to meet with a 

surgeon, Dr. Hayashi.181 

6. On September 28, 2012, Mr. Cross was released from hospital.  He met with Dr. Hayashi a 

few days later, during which it was confirmed he would undergo surgery at Victoria General 

Hospital on October 15, 2012. 

7. On October 2, 2012, Mr. Cross started experiencing progressive problems with eating and 

was having abdominal pain. 182  Three days later, as a result of increasing pain, Mr. Cross 

attended the Victoria General Hospital emergency room.  He was stabilized and advised by 

the emergency room physician that he should be admitted and given emergency surgery.  He 

declined the doctor's recommendation as he wanted to have the surgery performed by 

Dr. Hayashi instead of someone he had not met.183 

8. On October 7, 2012 Mr. Cross returned to the emergency room at Victoria General Hospital 

with increasing pain.  He was examined by a doctor and another CT scan was ordered. 

Mr. Cross was admitted and told he could have surgery immediately, or the following day.  

He chose to proceed the following day, and he met with the surgeon, Dr. Alison Ross on the 

morning of October 8, 2012 to discuss the procedure.  He was provided with pain 

medication, and another CT scan was performed. 

9. At or around 7:00 pm on October 8, 2012, Dr. Ross performed the surgery and the tumour 

was removed.  Mr. Cross was released from hospital approximately two weeks later, and a 

community nurse was sent to his home to assist with post-operative problems.184 

                                                 
180 Exhibit 542 – Affidavit #1 of Larry Cross (sworn 6 August 2013), paras. 9-10; Exhibit 541 – Agreed Statement 
of Facts Regarding Mr. Larry Cross, paras. 6-7. [SEALED] 
181 Exhibit 542 – Affidavit #1 of Larry Cross (sworn 6 August 2013), paras. 12-13; Exhibit 541 – Agreed Statement 
of Facts Regarding Mr. Larry Cross, paras. 8-9. [SEALED] 
182 Exhibit 542 – Affidavit #1 of Larry Cross (sworn 6 August 2013), paras. 14-16; Exhibit 541 – Agreed Statement 
of Facts Regarding Mr. Larry Cross, paras. 10-11. [SEALED] 
183 Exhibit 542 – Affidavit #1 of Larry Cross (sworn 6 August 2013), paras. 17-19; Exhibit 541 – Agreed Statement 
of Facts Regarding Mr. Larry Cross, paras. 12-13. [SEALED] 
184 Exhibit 542 – Affidavit #1 of Larry Cross (sworn 6 August 2013), paras. 20-25; Exhibit 541 – Agreed Statement 
of Facts Regarding Mr. Larry Cross, paras. 14-18. [SEALED] 



 

Pulmonary Embolism 

10. A few days post-discharge, Mr. Cross was in significant pain again, this time while 

breathing, for what was ultimately diagnosed as a pulmonary embolism.  He went to his 

family doctor, who sent him immediately to Saanich Peninsula Hospital.  Upon arrival at 

Saanich Peninsula Hospital, he was triaged and sent for another CT scan which confirmed 

the diagnosis.  Mr. Cross received treatment, a prescription for anti coagulant injections and 

was released from the emergency room.  He received follow up care from a community care 

nurse and the Community Health Clinic.185 

Chemotherapy, Anticoagulation Therapy and Follow-up 

11. On or about January 12, 2013, Mr. Cross began oral chemotherapy, which continued to the 

end of June.  His anticoagulation injections continued daily to the end of chemotherapy.  As 

of July 1, 2013, he was switched from injection anticoagulation therapy to warfarin oral 

tablets.  He was followed by an oncologist and his general practitioner.186 

12. On April 10, 2013, Mr. Cross saw Dr. Koziol for a follow up appointment.  He had a follow 

up CT scan on July 15, 2013.  Dr. Koziol saw Mr. Cross for a further follow up appointment 

on October 15, 2013.  He had a colonoscopy and biopsy on December 20, 2013, which were 

also performed by Dr. Koziol.  Dr. Koziol saw Mr. Cross again on February 25, 2014.  She 

concluded that he would need to have a follow up colonoscopy in one year.  On March 25, 

2015, Dr. Koziol performed another colonoscopy.  Aside from diverticula, she did not 

observe any abnormalities.187 

 

                                                 
185 Exhibit 542 – Affidavit #1 of Larry Cross (sworn 6 August 2013), paras. 26-28; Exhibit 541 – Agreed Statement 
of Facts Regarding Mr. Larry Cross, paras. 19-21. [SEALED] 
186 Exhibit 542 – Affidavit #1 of Larry Cross (sworn 6 August 2013), paras. 26-28; Exhibit 541 – Agreed Statement 
of Facts Regarding Mr. Larry Cross, paras. 22-23. [SEALED] 
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