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PARTS I AND II – OVERVIEW AND POSITION 

1. While these cases stand to be decided on a Doré analysis, “questions about the identity of 

the person(s) whose section 2(a) rights have been interfered with lurk just below the surface 

of that inquiry.”1 

2. The wording of the Charter does not require s. 2(a) rights be extended to organizations.  It 

provides that right to “everyone”, not every legal person.  Furthermore, it is trite that an 

organization cannot itself have a religion.  As such, any decision to extend to s. 2(a) rights to 

organizations is necessarily a policy decision. 

3. The rationale for extending s. 2(a) rights to organizations is the fact that, for many, religion 

has an important communal aspect.  That, however, cannot justify the extension of religious 

freedoms to organizations.  To do so does not enhance religious protection for all but rather, 

endorses religious oligarchy for individuals controlling organizations that obtain the benefit 

of s. 2(a).  Further, refusing to extend the protection does not make state action toward 

organizations a Charter-free zone.  Individuals may always assert their s. 2(a) and s. 2(d) 

rights. 

4. The British Columbia Humanist Association (“BCHA”) is concerned that the extension of s. 

2(a) rights to organizations will have significant and deleterious effects on Canadians and 

Canadian society.  Such will result in state-tolerated religious preferences for access to such 

necessities as education, medical care and employment.   

5. Should s. 2(a) protection be extended to organizations, the BCHA, using human rights 

legislation as its guide, proposes a narrower test than that articulated by the minority of this 

Court in Loyola.  The proposed test balances the concerns of protecting the communal 

aspect of religion with those of too liberally granting organizations s. 2(a) rights and the 

impact that will have on individual members of organizations, the public and Canadian 

society at large.  

                                                      
1 Chan, Kathryn, “Identifying the Institutional Religious Freedom Claimant” (June 29, 2017) 

(2017) 95 Cdn Bar Review (Forthcoming) at p. 7 [Chan, “Identifying”]. 
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PART III – ARGUMENT 

A. An Organization Cannot Have a Religion or a s. 2(a) Right 

6. The religious freedoms afforded by s. 2(a) of the Charter are inherently individual in nature 

and focused on a person’s subjective beliefs and perceived personal relationship with the 

divine.   

7. The purpose of freedom of religion, as articulated by this Court, is “to ensure that society 

does not interfere with profoundly personal beliefs”2 and that “every individual [is] free to 

hold and to manifest whatever beliefs and opinions his or her conscience dictates”3.  

8. Consequently, the concept of freedom of religion is clearly both personal and subjective in 

nature, as well as “integrally linked with an individual’s self-definition and fulfilment and is 

a function of personal autonomy and choice, elements which undergird the right”.4   

9. This Court has also noted that "freedom of religion… has both individual and collective 

aspects”5 and this Court has recognized “that individuals may sometimes require a legal 

entity in order to give effect to the constitutionally protected communal aspects of their 

religious beliefs and practice”6.  

10. Nevertheless, the communal aspect of religion cannot result in the ascription of religion to 

an organization that is incapable of having a religion or religious beliefs. 

11. As noted by this Court, a corporation cannot possess a belief.7  It cannot feel.  It cannot 

engage in abstract thought.  It cannot choose.  It merely does, or does not.  An organization 

is a legal construct.  Societies and corporations exist because legislation authorizes their 

creation. 

                                                      
2 R. v. Edwards Books and Art Ltd., [1986] 2 S.C.R. 713 at ¶97 per Dickson J. [Edwards Books] 
3 R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295 at ¶123 per Dickson J.  
4 Syndicat Northcrest v. Amselem, [2004] 2 S.C.R. 551 at ¶42 per Iacobucci J. 
5 Edwards Books, supra at ¶140 per Dickson J.  
6 Loyola High School v. Quebec (Attorney General), 2015 SCC 12 at ¶33 per Abella J. [Loyola] 
7 Edwards Books, supra at ¶153 per Dickson J. 
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12. The use of the word “everyone” in s. 2 of the Charter is not an invitation to 

anthropomorphize organizations so as to provide them with rights which logically, they 

simply cannot possess.  As this Court stated, the collective aspect of freedom of religion 

“does not, however, transform the essential claim -- that of the individual claimants… -- into 

an assertion of a group right”.8  Thus, although it is possible for individuals to arrange 

themselves into an organization for the purpose of promoting their religious beliefs, this 

does not impress the organization itself with a religious belief. 

13. It has been held that the use of the word “everyone” at s. 2(a) means “all human beings and 

all entities that are capable of enjoying the benefit” conferred by a certain Charter right.9 

14. Consistent with that, this Court in Irwin Toy held that a corporation could not avail itself of 

s. 7 of Charter as the use of the word “everyone” in s. 7 “excludes corporations and other 

artificial entities incapable of enjoying life, liberty or security of the person, and includes only 

human beings.”10 

15. Nevertheless, the minority in Loyola proposed to expand the scope of s.2(a) rights to 

encompass organizations on the basis of the “collective aspect of religious freedom”11. 

                                                      
8 Alberta v. Hutterian Brethren of Wilson Colony, [2009] 2 S.C.R. 567 at ¶ 31, per McLachlin 

C.J.   
9 Southam Inc. v. Investigation and Research of the Combines Investigation Branch, 1982 

CanLII 1136 (AB QB) at ¶29 [Emphasis added].  While that decision was overturned by the 

Court of Appeal, which decision was upheld by this Court, this Court noted in R. v. CIP Inc., 

[1992] 1 S.C.R. 843 at p. 855, that neither the Alberta Court of Appeal nor this Court took issue 

with the trial judge’s conclusion.  Indeed, subsequent jurisprudence appears to have, at least 

implicitly, addressed the issue of corporate assertion of Charter rights by asking if the corporate 

claimant is capable of enjoying the benefit of the asserted right. 

10 Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927 at 1004 per Dickson C.J. 

and Lamer and Wilson JJ. 
11 Loyola, supra at ¶33 per Abella J. 
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16. Given that an organization cannot have a religion, the minority’s decision to expand the 

right to organizations is necessarily a policy decision.  The wording of the Charter does not 

demand it. 

17. Respectfully, the minority’s approach fails to take into account the issues already raised and 

the deleterious societal impact of expanding the s. 2(a) right to organizations.  

18. Section 2(a) rights contain both positive and negative aspects that are equally deserving of 

protection.12  Moreover, the religious freedoms of individuals are limited by the rights and 

freedoms held by others.13 

19. The conflict of rights that may emerge with respect to the assertion of religious freedoms by 

individual claimants are limited.  The same is not so where there may be an organizational 

claimant. 

20. An organization’s realization of the positive aspect of the right may conflict with the rights 

and legitimate interests of more persons and in more impactful ways than an individual’s 

exercise of his or her freedom of religion ever could. 

21. With this in mind, there is a strong policy basis for resisting the temptation to expand s. 2(a) 

rights to organizations.  

22. Large organizations like TWU, and others that engage as a matter of practice with the 

broader public, undoubtedly have a much broader and significant impact on the rights of 

others, including students, staff and any individuals who interact with them.  Consequently, 

the expansion of s. 2(a) rights to organizations will allow these groups to significantly 

impose on the “negative aspect” of the religious freedoms of others; that is, not to be 

compelled to belong to a particular religion or to act contrary to their own religious beliefs.   

23. The simple response to this concern is that individuals are not compelled to deal with TWU 

and other religious organizations.  That, however, ignores the role and impact organizations 

                                                      
12 Congrégation des témoins de Jéhovah de St-Jérôme-Lafontaine v. Lafontaine (Village), [2004] 

2 S.C.R. 650 at ¶65 per McLachlin C.J. 
13 Ross v. New Brunswick School District No. 15, [1996] 1 S.C.R. 825 at ¶72 per La Forest J. 
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have within Canadian society in, for example, employment and delivery of key services. 

Moreover, it disregards the message sent that the government and Charter values have no 

role to play in ameliorating religious-based segregation and ostracizing in the public sphere.  

This leads to a society in which there are hospitals, schools and shops for Christians, others 

available only to Muslims, still others for atheists, and so on, and so forth.  Such is anathema 

to the pluralistic and accepting Canadian society of which many in this country rightly take 

great pride.   

24. Indeed, living and participating in a pluralistic and secular society benefits those of all faiths.  

However, it also means that persons of all faiths, and those of no faith, must necessarily 

accept that the practice and promotion of any religion or non-theism has its limits. 

25. An organizational religious right may result in the compulsion of some members of an 

organization, or the public, to act in a manner contrary to their own beliefs due the 

overriding organizational right.  Because the organizational claimant is not itself a state 

actor, those persons would have no recourse.  Further, it may impose the beliefs of only a 

select few members of the organization’s board on the whole of the organization or 

organization’s community.  As the Community Covenant in the cases at bar demonstrates, 

the coerced conduct created by an organizational right may apply 24 hours a day, seven days 

a week, to activities with no connection at all to the organization or its purpose. 

26. It must be borne in mind that the policy rationale for expanding the s. 2(a) right to 

organizations is a recognition of the communal aspect of religion and an apparent concern 

that, absent an organizational right, there will be some gap in Charter protection for 

individuals.  However, refusing to recognize an organizational right does not make the 

communal aspect of religion a Charter-free zone.  Where state action impacts the communal 

aspects of religion, individuals may still assert breaches of their own individual s. 2(a) and s. 

2(d) freedom of association rights.   

27. Moreover, under the approach to administrative decision-making outlined in Doré, 

administrative bodies are empowered and, in fact, required, to consider fundamental Charter 
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values.  As a result, an administrative decision need not directly engage an individual’s or 

organization’s Charter rights in order for Charter values to come into play.14 

B. The Minority’s Test in Loyola is Overbroad and In Need of Clarification 

28. If this Court holds that an organization can have freedom of religion in its own right, the 

BCHA submits that the approaches taken by the courts below, and test proposed by the 

minority in Loyola, should be rejected as being overbroad and, in any event, requiring 

clarification. 

29. In Loyola, the minority stated that an organization “meets the requirements for s. 2(a) 

protection if (1) it is constituted primarily for religious purposes, and (2) its operation 

accords with these religious purposes.”15  

30. If that threshold test is met, the organizational claimant must show “that the claimed belief 

or practice is consistent with both the purpose and operation of the organization.”16  Finally, 

if that is demonstrated, the court must ask whether the impugned state action “interfere[s] 

with [the organization’s] ability to act in accordance with this belief, in a manner that is 

more than trivial or insubstantial”.17  

31. In contrast, the courts below have taken the approach of simply accepting at face value an 

organizational claimant’s description of itself and its purpose.   

32. The minority’s test in Loyola lacks clarity in determining when a religious purpose is the 

primary purpose of the organization.  Indeed, many organizations are constituted to engage 

in a non-religious activity or provide a non-religious service within a religious context.  Is 

the activity the primary purpose, or is it the context in which that activity takes place?  The 

answer will often depend on who is asked.  The end user (e.g. student, patient or customer) 

                                                      
14 Doré v. Barreau du Québec, [2012] 1 S.C.R. 395 at ¶35 per Abella J.[Doré] 
15 Loyola, supra at ¶100 per McLachlin C.J. and Moldaver J. 
16 Loyola, supra at ¶138 per McLachlin C.J. and Moldaver J. 
17 Loyola, supra at ¶140 per McLachlin C.J. and Moldaver J. 
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will likely focus on the activity.  The organization itself may put more focus on the religious 

context.  The state actor is a third person that may have yet a different perspective. 

33. Professor Chan provides an excellent analysis of the difficulties in determining an 

organization’s purpose in the context of the cases now before this Court.  She notes that 

determining organizational purpose requires looking at the appropriate constituting 

documents (not merely what the organizational claimant asserts is its purpose), recognizing 

the legal constraints imposed by those documents on an organization’s ability to define its 

purpose, and the difficulty that may nevertheless persist in finding a primary purpose.18   

34. Professor Chan’s analysis highlights the problems of an unclear test.  She notes that TWU’s 

constituting documents state its object is to provide a university education “for people of any 

… creed”.  This seems to shut the door on any suggestion that compelled observance of the 

mores of any one religion or religious viewpoint is really in furtherance of TWU’s purpose.  

Nevertheless, despite being aware of the minority’s test in Loyola, it appears that the lower 

courts in this case were not prepared to look behind TWU’s stated purpose.  

35. The next two stages of the minority’s analysis in Loyola (determining whether the operation 

of the organization accords with its religious purpose, and determining whether the claimed 

belief or practice is consistent with both the purpose and operation of the organization) focus 

more narrowly on the operation of the organization and, more specifically, the belief or 

practice in issue.  However, the proposed test sets an unjustifiably low bar that the operation 

“accord” with the religious purpose, and that belief or practice be merely “consistent” with 

the organizational purpose and operation.    

36. It is difficult to imagine an organizational claimant whose operation does not accord with its 

religious purpose, or whose professed belief or practice is not, at a minimum, consistent with 

the organization’s operation and purpose.  The minority’s proposed test weeds out only 

those claimants who are acting contrary to their religious purpose. 

37. Furthermore, it is entirely possible that two contrary and incompatible practices would both 

meet the test.  This, of course, is more likely when the organizational purpose includes terms 

                                                      
18 Chan, “Identifying”, supra at pp. 9 – 13  
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that defy a commonly understood definition (i.e. “Christian”).  Professor Chan posits the 

example of TWU’s board being controlled by progressive United Church ministers who 

amend the Community Covenant to expressly permit same-sex relationships.  She notes that, 

based on TWU’s objects as set out in its constituting documents, neither version of the 

covenant can be said to not be in accord or consistent with TWU’s religious purpose.19 

38. We then see that what is Charter-protected is nothing more than the views of those 

individuals that happen to control an organization’s board at any given time.  The desire to 

protect the communal aspect of religion will have thus resulted in Charter protection for a 

select few to impose their view of their religion on an entire community of believers, and the 

public with whom they engage.  The central focus – protection of the communal aspect of 

religion for a community of persons – has thus morphed into Charter-protected religious 

oligarchy. 

39. Finally, the last part of the test misplaces the focus of the inquiry on the organization itself, 

rather than the individuals practicing their religion through the organization. This flows 

naturally from the fact that it is only individuals who can have and practice religion. 

C. The BCHA’s Proposed Test 

40. If this Court is prepared to extend s. 2 (a) rights to organizations, bearing in mind the 

concerns raised above, the BCHA submits that there must be a meaningful test applied to 

any organizational claim to a s. 2(a) right. That is, as described by Professor Chan, a “first-

order” question: which organizations may seek to assert a s. 2(a) right?20 

41. In answering this question, one must bear in mind that the rationale for recognizing an 

organizational right to freedom of religion is to ensure protection of individuals’ freedom of 

religion.  An organization is merely a vehicle for its members’ practice of religion. 

42. The notion of recognizing an organizational right to religious freedom is not new in Canada.  

Human rights legislation in numerous provinces and territories include exceptions from their 

                                                      
19 Chan, “Identifying”, supra at pp. 12 – 13 
20 Chan, “Identifying”, supra at p. 3 
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ambit, or part thereof, for certain organizations and activities based on religion.  The 

thresholds for these exceptions are variously framed as requiring that the organization: 

a. “has a primary purpose of the promotion of the interests and welfare of an identifiable 

group or class of persons characterized by a common religion”21; 

b.  “is primarily engaged in serving the interests of persons identified by a prohibited 

ground of discrimination”22;  

c. “is primarily engaged in serving the interests of persons identified by their religion”23; 

d. “is composed exclusively or primarily of persons having the same religious beliefs, and, 

is not operated for profit”24; 

e. “is primarily engaged in serving the interests of a group of persons identified by that 

prohibited ground of discrimination”25; 

f. is “exclusively religious … and that is operated primarily to foster the welfare of a 

religious group with respect to persons of the same religion”26; and 

g. is “operated primarily to foster the welfare of a religious group”27. 

43. This legislation reflects a communal wisdom about organizational religion and, importantly, 

its interaction and impact on the rights and interests of members of the broader public. 

44. What one can see on reviewing that legislation is that the exception for organizations based 

on religion is narrowly focused. First, the organization must be not-for-profit.  

                                                      
21 Human Rights Code, R.S.B.C. 1996, c. 210, s. 41 
22 Human Rights Code, R.S.O. 1990, c. H.19, s. 18 
23 The Saskatchewan Human Rights Code, S.S. 1979, c. S-24.1, s. 16(10) 
24 Alberta Human Rights Act, R.S.A. 2000, C. A-25.5, s. 3(3) 
25 Human Rights Act, 2010, S.N.L. 2010, c. H-13.1, s. 11(3) 
26 Human Rights Act, R.S.N.S. 1989, c. 214, s. 6(c) and Human Rights Act, R.S.P.E.I. 1988, c. H-

12, s. 10(2) 
27 Human Rights Act, S.N.W.T. 2002, c. 18, s. 7(5) and Human Rights Act, S. Nu 2003, c. 12, s. 

9(6) 
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45. Second, the organization’s raison d’etre must be to promote the welfare of members of a 

particular religious community.   

46. If there is to be room for an organizational s. 2(a) claimant, the BCHA submits that such a 

claimant must meet the threshold test of satisfying the court that it is not operated for profit 

and is primarily engaged in promoting the welfare of an identifiable group or class of 

persons characterized by a common religion. 

47. If that is satisfied, one must the consider the specific belief or practice in issue.  Applying 

the test for an individual, appropriately modified, the questions become: (1) Is the belief or 

practice consistent with, and in furtherance of, the promotion of the welfare of those 

religious persons?  (2) Does the impugned action interfere, in a manner that is non-trivial or 

insubstantial, with the promotion of the welfare of those religious persons?   

48. This part of the test must focus on the specific belief or practice in issue.  That focus must be 

done in context.  Specific practices, for example, compulsory codes of conduct, may engage 

s. 2(a) rights in some contexts and not in others.  Those different contexts may arise within 

the same organization.  A context-specific focus recognizes that an organization may engage 

in a variety of activities, not all of which are sufficiently related to the organization’s 

purpose to attract Charter protection. For example, a “religious organization” may engage in 

activities directed to or for the benefit of its members (e.g. advocacy or religious-based 

counselling) and other activities that have no religious content (e.g. the operation of thrift 

stores).  The former may engage the organization’s s. 2(a) rights whereas the latter will not. 

PART IV – COSTS 

49. The BCHA does not seek costs and ask that none be awarded against it. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

 

________________________________________________ 

Wesley McMillan and Kaitlyn Meyer 

Counsel for the British Columbia Humanist Association 
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