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“Freedom of expression is a
constitutionally-protected right in Canada.

The free and open expression of divergent,
competing, and strong viewpoints on

matters of public interest is essential to
personal liberty, self-fulfillment, the search

for the truth, and the maintenance of a
vibrant democracy.” [1]

- Justice Doherty, Ontario Court of Appeal
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[1] 1704604 Ontario Ltd. v. Pointes Protection Association, 2018
ONCA 685, at para 1 (“Pointes”).
[2] See Pointes, ibid, at para 57.
[3] Fraser v. Saanich (District), [1999] BCJ 3100 BCSC, at paras
48-52.
[4] An injunction is a court order that is intended to prevent one
party from interfering with the legal rights and interests of
another party. A party to an injunction may include an
individual, a corporation, a government, or a First Nation.
[5] According to the Act, "expression" means any
communication, whether it is made verbally or non-verbally,
publicly or privately, and whether it is directed or not directed
at a person or entity.
[6] See Irwin Law Dictionary: A standard of proof satisfying a
judge or jury that the facts at issue probably occurred as
alleged. Sometimes referred to as a preponderance of the
evidence or a 51 percent likelihood of occurrence.
[7] An affidavit is a written statement of facts which an
individual swears or affirms to be true or they believe to be
true.
[8] Cross-examination is the opportunity for one party to
question an opposing party’s witness.
[9] See Pointes, ibid, at para 60.
[10] Grant v. Torstar Corp., 2009 SCC 61, at para 105
(“Torstar”).
[11] See Pointes, ibid, at para 80: A claim has "substantial
merit" […] if, upon examination, the claim is shown to be
legally tenable and supported by evidence, which could lead a
reasonable trier to conclude that the claim has a real chance of
success.
[12] See Pointes, ibid, at paras 83-84: The defendant has an
evidentiary burden on the defendant to advance any proposed
"valid defence" in the pleadings, and/or in the material filed on
the s. 137.1 motion. That material should be sufficiently
detailed to allow the motion judge to clearly identify the legal
and factual components of the defences advanced. Once the
defendant has put a defence in play, the persuasive burden
moves to the plaintiff to satisfy the motion judge that there are
reasonable grounds to believe that none of the defences put in
play are successful. See also Bondfield Construction Company
Limited v. The Globe and Mail Inc., 2019 ONCA 166 at para 15
(“Bondfield”) and Lascaris v. B’nai Brith Canada, 2019 ONCA
163 at para 33 (“Lascaris”). The plaintiff does not have to show
the defences have “no hope of success” but that “it is possible
the defence would not succeed.”
[13] Harm will usually be measured primarily by reference to
monetary damages, special or general, suffered by the plaintiff
as a result of the defendant’s expression: See Fortress Real
Developments Inc. v. Rabidoux, 2018 ONCA 686, at para 63.
The plaintiff must provide a basis upon which the motion judge
can make some assessment of the harm done or likely to be
done to it by the impugned expression. This will almost
inevitably include material providing some quantification of the
monetary damages: See Pointes, ibid, at para 90.
[14] “Full indemnity” means that a party who initiates a SLAPP
suit will need to pay the defendant's actual costs, recognizing
the reprehensible nature of SLAPP suits.



What is the Law now in British Columbia?

In March of 2019, the BC Legislature passed the Protection of Public Participation Act (the “Act”), the
province’s anti-SLAPP legislation. The purpose of the Act is to protect British Columbians’ freedom of
speech and free expression on matters of public interest, while also protecting people from expression that
is legitimately harmful or defamatory.

The Act provides a pre-trial remedy for a person or group who is being sued to apply to the court to dismiss
the lawsuit any time after it is initiated. The court will dismiss the lawsuit against the person or group if it is
satisfied that the lawsuit arises from an expression made by the person or group that relates to a matter of
public interest.

This Act applies with respect to lawsuits filed on or after May 15, 2018. It does not apply to lawsuits filed
before that date, even if they are still ongoing.

How is “public interest” in the subject
matter established?

The phrase “matter of public interest” is not defined
in the Protection of Public Participation Act. There is
no list of what matters constitute “public interest.”
This means that BC Courts will be tasked with
defining what “public interest” is for the purposes of
the Act. Fortunately, a 2018 judgment from the
Ontario Court of Appeal addressed the same
question in the context of Ontario’s anti-SLAPP
legislation.

The context of an expression can be crucial in
determining whether that expression relates to a
matter of public interest. [9] Whether an expression
is a matter of public interest or not will depend on
the subject matter of that expression. To be of
public interest, the subject matter “must be shown
to be one inviting public attention, or about which
the public has some substantial concern because it
affects the welfare of citizens, or one to which
considerable public notoriety or controversy has
attached.” [10]

BC Courts will be able to draw from this precedent,
but they will still have significant leeway in defining
what constitutes “public interest” and “public
notoriety” and may be influenced by the political
and legal strategies of those targeted by SLAPPs.

If you satisfy the court that the lawsuit arises from an
expression on a matter of public interest, the onus
shifts to the plaintiff to prove, on a balance of
probabilities, that:

(a) there are grounds to believe
i. the lawsuit has substantial merit [11], and
ii. the defendant has no valid defence in

relation to the lawsuit [12], and
(b) the harm [13] likely to have been or to
be suffered by the party who filed the
lawsuit as a result of your expression is
serious enough that the public interest in
continuing the proceeding outweighs the
public interest in protecting that expression.

If the plaintiff proves these criteria, the lawsuit may
proceed. If the plaintiff does not, the lawsuit should
be dismissed.

Once you file an application for a Dismissal Order, neither
you nor the plaintiff may take further steps related to the
lawsuit (i.e. other applications in court) until the application is
heard by the court.

Exception:
Section 5(2) of the Act provides one exception to halting the
process and preventing further steps from being taken in the
lawsuit: the plaintiff may apply for an injunction [4] while a
Dismissal Order is being heard. It’s possible for an injunction
to be issued and enforced before a Dismissal Order is
granted.

In filing for a Dismissal Order, you will have the onus of
proving that:

(a) the lawsuit arises from an expression [5] by you,
the defendant, and
(b) the expression relates to a matter of public
interest.

You will need to prove these two criteria on a balance of
probabilities. [6] This will require evidence, which will be
given by affidavit. [7] There is a procedure in the Act which
allows a party to cross-examine a witness who swore an
affidavit before the application is heard. [8]

What are the court costs for fighting a
SLAPP?

If the court makes a Dismissal Order, the defendant is
entitled to the costs of bringing the application and
defending the lawsuit. These costs are to be assessed
on a full indemnity basis [14], unless the court finds that
it would be inappropriate in the circumstances.

If the court declines to make a Dismissal Order, the
plaintiff is not entitled to the costs of defending the
application unless the court considers it appropriate in
the circumstances. However, Applicants would still have
to pay their own legal fees.

Given the ambiguity around what will be considered by
the court to be in the public interest and what types of
expression the Act will apply to, it may be initially
difficult to predict outcomes of applications pursuant to
the Act but the protections against being ordered to
pay legal costs makes applications less risky.

How does the process work?
Terminology:

“Plaintiff” is the party who files the alleged SLAPP and who
responds to the application for a Dismissal Order.

“Defendant” is the party who is accused in the alleged
SLAPP and who files the application for the Dismissal Order.

Step 1:
The first step in the process is that the plaintiff files a Notice
of Civil Claim (“lawsuit”) in the Supreme Court of British
Columbia, alleging that they have suffered damages as a
result of the defendant’s expression. For example, a lawsuit
may allege damages for defamation as a result of a
defendant’s post on social media.

Step 2:
If you, the defendant, believe the lawsuit is a SLAPP, you
can file an application for a Dismissal Order – to dismiss the
lawsuit – in the Supreme Court of British Columbia, any
time after the lawsuit has been initiated. There is no
defined timeline for the court to hear an application for a
Dismissal Order. However, the Act states that an application
for a Dismissal Order must be heard by the court “as soon
as practicable.”

Can a Dismissal Order be
appealed?

Either the plaintiff or the defendant can
appeal a decision on a Dismissal Order
in the British Columbia Court of Appeal.
There is a 30-day time limit to file an
appeal.

Background on SLAPPs in British
Columbia

SLAPP lawsuits have been used by corporations to
stifle dissent since the 1980s, but it wasn't until 1999
that they were explicitly recognized by the Canadian
judiciary. [3] In 2001, the province of British Columbia
became the first Canadian jurisdiction to enact anti-
SLAPP legislation, but it was repealed by a new
government just months after it was enacted. As of
2019, anti-SLAPP legislation exists only in the
provinces of British Columbia, Ontario, and Quebec.

Although not always referred to as SLAPP lawsuits,
corporations have used litigation since at least the
1980s as a tactic to undermine the lawful efforts of
their opponents. SLAPP suits do this by saddling their
targets with financial burdens and stress, and forcing
their work out of the political arena and into the legal
system. Some examples of lawful activities that have
been targeted by SLAPP suits include consumer
boycotts, advocacy by environmental organizations,
local challenges to development and land use
decisions, as well as resistance to mining, clear-
cutting, fish farming, and other damaging ecological
practices.

Corporations commonly use SLAPP lawsuits to seek
injunctions that curb or prevent their opponents from
engaging in the activity which is being legally
challenged. If the police are asked to enforce an
injunction, people accused of violating it may be
charged with civil or criminal contempt of court.


