Impermissible Segmentation
A Workshop on 40 CFR 1500-1508 (NEPA), understanding
Impermissible Segmentation, and commenting to FERC on the topic

National Environmental
Policy Act (NEPA)
•

The National Environmental Policy Act, also known
as NEPA was enacted in 1970 - it is sometimes
called “The Magna Carta of Environmental Law”

•

The Code of Federal Regulations (“CFR”) is the
statute which codifies NEPA, as 40 CFR 1500 1508

•

The Commission on Environmental Quality (“CEQ”),
and related Federal courts interpret and define how
elements of 40 CFR 1500 - 1508 are applied

NEPA & Federal Agencies
•

Any Federal agency contemplating a project, or
that has regulatory jurisdiction (i.e. permitting
authority) over a project must ensure that activity
complies with 40 CFR 1500 - 1508

•

The “lead” Federal agency in a project that has
multiple federal components, and agencies
involved has that compliance responsibility

•

A Federal agency may not undertake, or permit a
project without the required NEPA compliance

NEPA Compliance
•

NEPA Compliance does not guarantee that no
harm results from an action!

•

NEPA’s intent is to minimize impact…

•

The elements of 40 CFR 1500 - 1508 are
complex, and challenging, and there is
significant case law (precedent) over a broad
range of activities that relate to how it is applied

Impermissible Segmentation
•

40 CFR 1500 - 1508 prohibit the breaking up of a
larger project into smaller components, in order
to avoid finding no significant impact of a project
considered as a whole

•

Breaking up a large project into small pieces,
where each small piece may have negligible
impacts, but the impact when considered as a
whole is large, is known as “Impermissible
Segmentation”

Problems Stemming From
Impermissible Segmentation
•

•

The proposed Trans-Pecos Pipeline project is one small portion of a vast,
multi-national project:
•

Trans-Pecos has a “sister” project, Comanche Trail (CP15-503, The San
Elizario Crossing)

•

Trans-Pecos & Comanche Trail have a “cousin”, the Roadrunner Pipeline

•

These three projects have U.S. based “relatives”, twenty (20) additional
high-pressure natural gas transmission lines that cross the U.S. - Mexico
border!

•

All twenty-three (23) projects have “friends & relatives” in Mexico…

When considered as a whole, one, two, three, or twenty-three natural gas
projects, and their Mexico-side counterparts have huge environmental,
cultural, and socioeconomic impacts…

The Consortium & Its Role
•

The sponsoring entity, the CFE, is an agency of the government of Mexico

•

A consortium, composed of Energy Transfer Partners, LP (“ETP”), Mas-Tec,
Inc. (a wholly-owned subsidiary of ETP), and Carso Energy (Carlos Slim)
was formed to construct, own, and operate the U.S. portion of the TransPecos, and Comanche Trail system

•

The consortium formed two wholly owned subsidiaries, Trans-Pecos
Pipeline, LLC, and Comanche Trail Pipeline, LLC to apply for the necessary
Federal permit packages required to allow these pipelines to cross the
U.S. - Mexico Border

•

The permit applications were deliberately constructed to exercise
loopholes in the law, and rely on obfuscation/confusion to avoid costly,
delaying Federal environmental oversight - there is actually a “cookbook”
for this process of breaking the law!

A “Recipe” for Breaking the
Law
•

Claim that only a small portion of the project is subject to
Federal regulation

•

Claim that the much larger portion of the project is
regulated as an intrastate system, under State jurisdiction

•

Claim that the Federally regulated portion (“jurisdictional
segment”) is stand-alone, and is so small as to have no
significant environmental, cultural, or socioeconomic impact

•

“Fly Under The Radar” - use semantic tricks related to
required notification to the public, and hope that no one
notices or objects

Project Permit Structure
•

The consortium split the project into two parts, the Trans-Pecos Pipeline,
and Comanche Trail Pipeline

•

In turn, each of those parts is split into two pieces; the “jurisdictional”
Presidio Crossing, and associated intrastate Trans-Pecos Pipeline, and
the “jurisdictional” San Elizario Crossing, and associated Comanche Trail
Pipeline

•

The consortium filed permit applications with the FERC for the Presidio
Crossing (CP15-500), and San Elizario Crossing (CP15-503) as
separate, isolated applications

•

In each separate application, the consortium claims that the project has
no significant environmental impact

•

This is a classic, and blatant example of Impermissible Segmentation

The Federal Government’s
role, and complicity
•

The lead agency responsible for the permit packages these
projects require is the Federal Energy Regulatory Commission
(“FERC”)

•

The FERC is responsible for compliance under 40 CFR 1500 1508 (NEPA)

•

The FERC accepts at face-value, despite clear legal obligation,
court precedent, and public objection, that the consortium’s
position is correct, and issues a Finding of No Significant Impact
(“FONSI”)

•

In turn, the FERC issues all necessary permits, and the project
proceeds

What We Need To Do
•

The single most substantive issue on the FERC docket is that of
Impermissible Segmentation

•

During the Draft EA Comment period, which ends February 3,
2016 we need to:
•

File as many substantive comments on Impermissible
Segmentation of this project as possible

•

Increase the scope to include CP15-500 (Presidio Crossing)
and CP15-503 (San Elizario Crossing)

•

Bring as much public attention, including media, to the matter
as possible, to create controversy

