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The So-Called Small, “Geographically 
Isolated” Wetland

• Numbering 11.4 million acres, wetlands represent a 
greater percentage of the land surface in Florida than 
in any other state in the Coterminous United States. 

• Haag, K.H. and Lee, T.M. 2010. Hydrology and Ecology of Freshwater Wetlands in Central Florida-A Primer, U.S. Geological Survey Circular 1342, 138 p.

• These wetlands include so-called “geographically 
isolated wetlands.”

• The term “isolated” is a bit of a misnomer.
• Several interactions between these wetlands and other 

waters occur including ground-water connections, 
intermittent surface-water connections among isolated 
wetlands, as well as surface water connections with 
other waters such as streams during high water events.  

• Leibowitz, S. 2003. Isolated wetlands and their functions: an ecological perspective. Wetlands. 13: 517-531.
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Connections Abound

• Isolated wetlands can also be connected to 
each other and to other waters through the 
movement of plants and animals.

• Birds may rely on these wetlands for food, 
shelter, nesting, and rearing, or when there 
are poor habitat conditions elsewhere.

• Connections can be further made through 
the dispersal of seeds and through 
intermittent flooding during which fish from 
more traditionally navigable waters can enter 
these wetlands through ditches.

• See id. Photos by Mark Renz
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Preventing Species Extinction

• Semlitsch and Bodie (1999): Small 
wetlands are crucial for 
maintaining regional biodiversity 
in a number of plant, invertebrate, 
and vertebrate taxa). One 
consequence of losing these 
wetlands is the decreased 
probability that a population can 
be “rescued” from extinction by a 
neighboring source population 
because of lower numbers of 
available recruits and greater 
distances between wetlands.

• Semlitsch, R.D. and J.R. Bodie. 1999. Are small, isolated wetlands expendable? Conservation Biology 12:1129-
1133.

• Photos by Mark Renz
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Frogs

• Babbitt and Turner (2007): 
– Documented in South-Central Florida 

how a series of isolated and semi-
isolated marshes, provide dynamic 
habitats that offer varying breeding 
opportunities for a variety of frogs. 
These wetlands were connected to a 
vast system of ditches that ultimately 
enter in Harney Pond canal, which 
flows into the traditionally navigable 
waters of Lake Okeechobee.

Babbitt, K.J. and G.W. Tanner. 2000. Use of temporary wetlands by anurans in a hydrologically 
modified landscape. Wetlands 20: 313-322.

Photo courtesy Florida Fish & Wildlife Conservation Commission
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Wood Storks

• Lauritsen (2010):

• Examined the importance of seasonal, short hydro-
period wetlands to foraging federally threatened 
woodstorks, which supply most of the food energy for 
initiating reproduction and suggested that the loss of 
these wetlands are not being appropriately mitigated 
for under State wetlands permitting laws. The loss of 
these wetlands may result in no nesting or 
abandonment of nesting by wood storks at larger 
wetlands (i.e. Corkscrew Swamp Sanctuary).

• Lauritsen, J.A. 2010. Functional Tracking of the SFWMD’s Implementation of UMAM: Gains and Losses by Hydroperiod Categories: Unpublished 
Report, Audubon of Florida, Corkscrew Swamp Sanctuary, Naples, FL 11 pp.

• Photo courtesy Florida Fish & Wildlife Conservation Commission
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Snail Kites

• Takekawa, J.E. and S.R. Beissinger (1989): 
– Researchers found the federally endangered Everglade 

snail kite often abandons larger marshes in periods of 
drought and moves to canals, small patches of 
seasonal or permanent marshes and other small 
wetlands in the central and eastern portions of the 
state. In 2005, a multi-agency team found these 
secondary or refuge habitats are “considered vital to 
the continued survival of the species in Florida and are 
being lost at a rapid pace.” These considerations are 
part of the desired restoration conditions for the snail 
kite under the Comprehensive Everglades Restoration 
Plan (CERP).

• Takekawa, J.E. and S. R. Beissinger. 1989. Cyclic drought, dispersal, and the conservation 
of the snail kite in Florida: lessons in critical habitat. Conservation Biology. 3:302-311

• The Recover Team’s Recommendations for Interim Goals and Interim Targets for the 
Comprehensive Everglades Restoration Plan, Appendix-Interim Goals, indicator 3.12-
Smnail Kite. (February 17, 2005).

• Photo by Mark Renz
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Planning to Protect Wetlands

• Chapter 163, Florida Statutes requires all local governments to 
adopt a comprehensive plan determining the allowable uses, 
densities and intensities and development standards for all 
lands within their boundaries, and ensure that all 
development is consistent with the adopted plan. Plans are 
required to include goals, objectives, and policies that, 
among other requirements, conserve and appropriately 
use natural resources.

• Among the required elements of a plan is a conservation 
element, which provides for “the conservation, use, and 
protection of natural resources in the area, 
including…wetlands.” 163.3177(6)(d), Fla. Stat. 
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Local Planning (continued)

• State planning law authorizes and indeed 
requires local communities to direct 
inappropriate or intense land uses away from 
environmentally sensitive wetlands and 
enables counties to consider the “big picture.” 
– Remember this as we will be returning to this principle later.

• Accordingly, local governments, such as 
Martin County, have the authority to prohibit 
development within wetlands.
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Local Planning (continued)

• The power  of a local government to control growth 
and development within its boundaries, including 
prohibiting development within wetlands, was 
recognized by the Florida Attorney General in a 1994 
Opinion. 94-102 Op. Att’y Gen. (Dec. 6, 1994). 

• The principle more recently reaffirmed by the First 
District Court of Appeals’ decision in Johnson v. Gulf 
County, 26 So. 3d 33 (Fla.1st DCA 2009). 

• Bottom Line: Local governments in Florida can 
prohibit development within wetlands, regardless of 
their size.
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State Permitting

• The Florida Water Resources Protection Act (Chapter 
373, Florida Statutes) is intended to carry out the 
policies of Article II, Section 7 of the Florida 
Constitution by preserving natural resources, 
protecting fish and wildlife, minimizing stormwater
impacts to surface waters, and providing for the 
management of water resources.

• The Act provides the Department of Environmental 
Protection (DEP) and the water management districts 
with the responsibility of regulating wetlands through 
the environmental resource permitting (ERP) program.
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State Permitting (continued)

• The South Florida Water Management District has the 
authority to require permits and impose reasonable 
conditions to assure that “the construction or 
alteration of any stormwater management system, 
dam, impoundment, reservoir, appurtenant work, or 
works,” comply with Chapter 373, Florida Statutes, any 
applicable rules, and will not harm water resources.

• Applications for an ERP must provide reasonable 
assurances that state water quality standards will not 
be violated and that the permitted activity in or on 
surface waters or wetlands will not be contrary to the 
public interest.
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State Permitting (Continued)
Applicants must eliminate 
and reduce adverse 
impacts to wetlands.

After the applicant has 
demonstrated that it has 
implemented practicable 
design modifications to 
eliminate or reduce 
impacts, any remaining 
impacts may then be offset 
by mitigation. 373.414, 
Florida Statutes.

Photo by Patrick Cowan
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State Wetlands Mitigation

• Mitigation requirements are governed by 373.414, 
Floria Statutes, which mandates “a uniform mitigation 
assessment method for wetlands and other surface 
waters.”

• This is known as UMAM:  It is the “exclusive and 
consistent process for determining the amount of 
mitigation required to offset impacts to wetlands and 
other surface waters.”

• UMAM “supersedes all rules, ordinances and variance 
procedures from ordinances that determine the 
amount of mitigation needed to offset such impacts.”
– Remember this.  We will return to this soon.  



www.evergladeslaw.org 15

ERPs and Small Wetlands

• An ERP is not required for isolated wetlands less than one half 
acre in size UNLESS:
– a) The wetland is used by endangered or threatened species.
– b) The wetland is located in an area of critical state concern 

designated pursuant to Chapter 380, Florida Statutes;
– c) The wetland is connected by standing or flowing surface water at 

seasonal high water level to one or more wetlands, and the 
combined wetland acreage so connected is greater than one half 
acre;

• OR
– d) The agency establishes that the wetland to be impacted is, or 

several such isolated wetlands to be impacted are cumulatively, of 
more than minimal value to fish and wildlife.

• See section 10.2.2.1 of the ERP handbook (emphasis added).
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Federal Wetlands Permitting
• Section 4040 of the Clean Water Act 

prohibits the discharge of dredged or fill 
material into “navigable waters” unless 
authorized by a permit issued by the U.S. 
Army Corps of Engineers. 33 U.S.C. 1344.

– Navigable waters are “waters of the 
United States.”

• The Corps’ authority is derived under the 
Commerce Clause of the U.S. Constitution.

• The Corps and EPA have issued joint 
regulations defining “waters of the United 
States.”

– These waters include many wetlands.

Photo by Patrick Cowan
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Which wetlands are under the Corps’ 
jurisdiction???
This is one of the most contentious and litigated areas of 
federal environmental law.

Photo by Patrick Cowan
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Federal Permitting (continued)

• Rapanos v. United States (2006):
– Plurality (Justices Scalia, Alito, Thomas, Roberts): Wetlands must 

have a contiguous, surface connection to waters of the United 
States in their own right.

– Dissent (Justices Stevens, Souter, Ginsburg, Breyer): Deferred to 
the Corps’ categorical regulation of wetlands adjacent to non-
navigable tributaries.

– Kennedy Concurrence:  There must be a significant nexus 
between wetlands and navigable waters. To determine a 
significant nexus, the Corps must make this evaluation based on 
the Act’s mission of restoring and maintaining the chemical, 
physical, and biological integrity of the Nation’s waters.

– Eleventh Circuit (which includes Florida): Justice Kennedy’s test 
is the sole method.
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Federal Permitting (Continued)

• EPA and Corps subsequently promulgated rules 
defining “waters of the United States” after Rapanos.
– In addition to traditionally navigable waters, “waters of the 

United States” includes adjacent wetlands and waters, 

– AND “On a case by case specific basis, other waters, 
including wetlands, provided that those waters alone, or in 
combination with other similarly situated waters, including 
wetlands, located in the same region, have a significant 
nexus to a traditionally navigable water.” 

• Rule goes into greater detail about which wetlands 
may be subject to jurisdiction and permitting 
requirements.
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Federal Permitting (continued)

• Rule went into effect August 2015, it was challenged by 
industry, and it following a 6th Circuit Court of Appeals 
decision, it has been stayed nation-wide from going 
into effect.

• Currently the EPA and Corps rely on their prior 
regulations as well as a 2008 Guidance document 
interpreting the 2008 Rapanos decision.

• Bottom Line: It is unclear exactly which waters are 
subject to jurisdiction under the CWA. Justice 
Kennedy’s significant nexus test is our best guidance in 
Florida.  
– Remember this as we will return to it soon.
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Federal Permitting (continued)

• If a wetland is subject to jurisdiction under the Clean 
Water Act, the Corps’ evaluates an application to 
determine if:
– Practicable alternatives that avoid impacting wetlands 

exist.
– Where no practicable alternative exists, whether 

“appropriate and practicable steps have been taken which 
will minimize potential adverse impacts of the discharge 
on the aquatic ecosystem.”

– After a showing that avoidance and minimization criteria 
have been met, whether there is sufficient mitigation to 
offset wetland impacts.

• Note:  The Corps determines mitigation using UMAM.
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So Where Does All of This Leave 
Small Wetlands?

• Local Land Use Planning:  Martin County has the 
authority to prohibit development in small 
wetlands (less than a half-acre in size).

• State wetland permitting:  wetlands less than ½ 
acre are subject to permitting and mitigation 
requirements in certain instances.

• Federal wetland permitting:  Questions remain. 
Significant nexus test applies and this may 
exclude so-called “geographically isolated 
wetlands.” 
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The Case for Local Government 
Protections  
• THE BIG PICTURE:

– It is the role of local governments to consider the “Big Picture.”

– This is the basic distinction between planning (which only local 
governments can do) and permitting.

– Permitting and Planning are Different.
• Permitting programs help ensure that if activities must occur in or around 

wetlands, they minimize impacts to the extent practicable.  But permitting 
programs by and large do not plan for future land development and do not use 
and identify and implement long-range goals, objectives and policies based on 
a comprehensive assessment of natural resources in a particular area in light 
of future growth projections and community needs and desires. 

• Because permitting focuses largely on the “how” rather than the “what,” 
where” and “when,” relying on a permitting program alone to plan for the 
future “is a losing proposition. 

• See Mary Jane Angelo, Integrating Water Management and Land Use Planning: Uncovering the Missing Link in the 
Protection of Florida’s Water resources? 12 J. Law & Pub. Pol’y 223, 232-34 (2001).
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The Case for Local Government 
Protections (continued)
• The speakers today have highlighted the tremendous ecological role small wetlands play in Martin 

County and their connection to the IRL and SLR that are essential to the quality of life and scenic 
beauty of our community.

• Martin County has the authority to prohibit development in these areas to preserve these values.

• Maintaining the status quo would also likely continue to shield the County from most “takings” 
claims due to the lack of reasonable investment backed expectations to develop these properties or 
vested rights. See, e.g., Penn Central Transp. Corp. v. New York City, 438 U.S. 104 (1978); Graham v. 
Estuary Properties, 399 So.2d 1374 (Fla. 1981). 

• Further, due to their relatively small size in proportion to larger property boundaries, “inordinate 
burden” claims under the Bert Harris Act would also likely be difficult to maintain. See §
70.001(3)(e), Fla. Stat. 

– The statute defines inordinate burdens as those that limit an owner’s use of property “such that the 
property owner is permanently unable to attain the reasonable, investment backed expectations for the 
existing use of the real property or a vested right to a specific use” of the property with respect to the real 
property as a whole, or that the property owner is left with existing or vested uses that are unreasonable 
such that the property owner bears permanently a disproportionate share of a burden imposed for the good 
of the public, which in fairness should be borne by the public at large.”
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The Case for Local Government 
Protections (Continued)

• State permitting jurisdiction is limited and 
Federal jurisdiction is uncertain.

• Local government acquiescence opens the 
door to gradual erosion of local governmental 
protections for wetlands. 

• Any purported benefits through a local 
“mitigation” requirement is a non-starter. 
Mitigation is subject to state law and UMAM 
would apply.
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Questionable Mitigation 
Performance
• Several studies have questioned the effectives of mitigation banks and other 

mitigation practices:
– National Research Council (2001)

– Turner, R.E., A.M.  Remond, J.B. Zedler. 2001. Count it By Acre of Function-
Mitigation Adds Up to a Net Loss of Wetlands. National Wetlands Newsletter, 
23(6).

– U.S. Government Accountability Office. 2005. Wetlands Protection: Corps of 
Engineers Does Not Have an Effective Oversight Approach to Ensure that 
Compensatory Mitigation is Occurring. Report to the Ranking Democratic 
Member, Committee on Transportation and Infrastructure, House of 
Representatives. GAO-05-898.

– Analyzed 249 permit files in Jacksonville USACE office; less than 50% had 
evidence of at least one monitoring report; 1/6 of those permits had evidence 
of at least one compliance inspection.

– Kihslinger, R. 2008. Success of Wetland Mitigation Projects. National Wetlands 
Newsletter, 30 (2). Concluded mitigation practices may be contributing to a 
net loss in wetland acres and function.
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Questionable Mitigation 
Performance (continued)

• 2008 USACE and EPA issued a joint Mitigation 
Rule in an effort to address the NRC’s 2001 
findings

• USACE and EPA have begun to examine 
administrative aspects of executing the 2008 
mitigation rule, it does not appear based on a 
2015 review that the agencies have since 
evaluated the ecological performance of 
compensatory mitigation projects. 

• See Institute for Water Resources. 2015. The Mitigation Rule Retrospective: A Review of the 2008 Regulations Governing Compensatory Mitigation for Losses of Aquatic Resources, 
www.iwr.usace.army.mil/Portals/70/docs/iwrreports/2015-R-03.pdf. 
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