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NICOLE M. BACON

• Nicole, a Partner at Feldesman Tucker Leifer Fidell LLP, has 
been with the firm since 2008 and a practicing attorney 
since 2003.

• She is counsel to numerous federal grantee organizations 
across the country representing her clients in federal 
litigation as well as providing counsel on compliance and 
transactional matters.

• Her representative activities include reviewing and revising 
contracts, subrecipient agreements, procurement policies 
and procedures, and other grant-related documents to 
ensure compliance with programmatic requirements and 
other federal regulations.  Nicole also advises clients on the 
federal requirements for grant related construction and 
renovation projects including issues related to filing notices 
of federal interest.

• Prior to joining the firm, Nicole worked as a legal services 
staff attorney, representing low-income clients in domestic 
violence matters, family law issues, public housing and 
landlord-tenant disputes, and consumer cases.
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JONAY FOSTER HOLKINS

• As an associate at Feldesman Tucker Leifer Fidell LLP (FTLF), 
Jonay’s practice focuses on federal litigation on behalf of federally 
qualified health centers. She has worked on issues relating to U.S. 
Constitutional violations, the Federal Tort Claims Act, the 
Administrative Procedures Act, and the False Claims Act. Jonay 
also assists clients with compliance and regulatory affairs matters.

• Prior to joining FTLF, Jonay served a two-year term as a law clerk for 
Chief Judge Raner C. Collins at the U.S. District Court for the 
District of Arizona.

• While in law school, Jonay worked in the Obama Administration as 
an intern in the Office of the White House Counsel and later as an 
associate in the White House Office of Presidential Personnel.

• Jonay received her law degree from the University of Arizona, and 
B.A. in Public Health from Johns Hopkins University.
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FQHC Basics
(They apply to immigrant patients too!)
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THE SECTION 330 HEALTH CENTER MISSION

• Provide culturally competent, comprehensive primary care, as well as 
supportive services such as health education, translation, and transportation 
that promote access to health care.

• “…services that enable individuals to use the services of the health 
center (including outreach and transportation services and, if a 
substantial number of the individuals in the population served by a 
center are of limited English-speaking ability, the services of 
appropriate personnel fluent in the language spoken by a 
predominant number of such individuals).”

42 USC 254b(k)(3)(K)(i)

• Serve all patient regardless of ability to pay on a sliding fee scale
• Language services and cultural information about the sliding fee 

discount program must be available in appropriate languages and 
literacy levels for the health center’s target population” (p. 5). PIN 
2014-02 
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LANGUAGE SERVICES AND 
CULTURAL CONTEXT

“in the case of a center which serves a population including a 
substantial proportion of individuals of limited English-speaking ability, 
the center has- (i) developed a plan and made arrangements responsive 
to the needs of such population for providing services to the extent 
practicable in the language and cultural context most appropriate to 
such individuals; and(ii) identified an individual on its staff who is fluent 
in both that language and in English and whose responsibilities shall 
include providing guidance to such individuals and to appropriate staff 
members with respect to cultural sensitivities and bridging linguistic and 
cultural differences”

42 USC 254b(b)(1)(A)(i)
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SIMILAR RULES IN THE REGS…

“(l) In the case of a center which serves a population including a substantial 
proportion of individuals of limited English-speaking ability, have developed a 
plan and made arrangements responsive to the needs of such populations for 
providing services to the extent practicable in the language and cultural 
context most appropriate to such individuals, and have identified an individual 
on its staff who is fluent in both that language and in English and whose 
responsibilities include providing guidance to such individuals and to 
appropriate staff members with respect to cultural sensitivities and bridging 
linguistic and cultural differences. If more than one non-English language is 
spoken by such group or groups, an individual or individuals fluent in those 
languages and English shall be so identified.”

42 CFR 51c.303
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• Health centers are permitted to educate patients about their rights; HOWEVER, we 
recommend health centers not use Section 330 grant funds for these purposes, unless  such 
activities have been included in the health center’s HRSA-approved scope of project (e.g., a 
medical-legal partnership)

– Permissible activities can include posting information about rights, distributing information about 
rights, and holding educational sessions about rights

– The following “Know Your Rights” documents may be helpful in educating patients:

• Wallet card from NILC - available in English, Spanish, simplified Chinese, Arabic, and Korean 

• Wallet Cards from Asian Americans Advancing Justice - available in Arabic, Bengali, Burmese, 
Chinese, Gujarati, Hindi, Karen, Khmer, Korean, Nepali, Punjabi, Urdu, and Vietnamese

• Three page pdf handout in English from NILC (also available in Spanish, simplified Chinese, Arabic, 
and Korean)

• 18-page pamphlet in English and Spanish on rights when interacting with law enforcement, from 
Catholic Legal Immigration Network, Inc. (CLINIC)

• PowerPoint in English and Spanish from Catholic Legal Immigration Network, Inc. (CLINIC)

• One-pager on “Know Your Rights” in various circumstances (e.g., if stopped in your car, if police or 
immigration officials come to your home) from the ACLU 

IMMIGRATION ENFORCEMENT
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The FAQs
Overview of Topics Covered
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INTERACTIONS WITH ICE AND 
OTHER LAW ENFORCEMENT

1. When immigration officials are in the area health centers report patients not 
coming to appointments and many reporting not even leaving their homes. Are there 
any actions a health center can take to help ensure their patients’ safety and privacy 
when they see ICE/law enforcement outside the health center?

• Immigration and Customs Enforcement (ICE) and Customs and Border Patrol (CBP) have a 
policy that immigration enforcement actions such as arrests, interviews, searches, and 
surveillance will generally not occur at sensitive locations.

Exceptions:

o Prior approval

o Exigent circumstances

o Imminent risk of destruction of evidence material to criminal case

• Health Centers are considered a sensitive location
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INTERACTION WITH ICE & OTHER LAW ENFORCEMENT 
OFFICIALS

If a health center believes that enforcement activities are occurring in a manner 
inconsistent with the sensitive location policy, a health center may lodge a complaint by 
contacting: 

• ICE Enforcement and Removal Operations (ERO) through the Detention 
Reporting and Information Line at (888)351-4024 or at 
ERO.INFO@ice.dhs.gov

• The Civil Liberties Division of the ICE Office of Diversity and Civil Rights at 
(202) 732-0092 or ICE.Civil.Liberties@ice.dhs.gov

• CBP Information Center to file a complaint or compliment via phone at 1 
(877) 227-5511, or submit an email through the website at 
https://help.cbp.gov. 
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INTERACTION WITH ICE & OTHER LAW ENFORCEMENT 
OFFICIALS

2. What are the distinctions between public and private spaces and the 
legal implications of each space?

General Rule:  Must be a reasonable expectation of privacy in order to be 
afforded full protections of 4th Amendment search and seizure 
requirements (i.e. probable cause and warrant). 

– Public space:  No Reasonable Expectation of Privacy
• (e.g. a waiting room, hallway, or lobby)

– Private space: Reasonable Expectation of Privacy, absent exception 
such as exigent circumstances or consent  

• (e.g. physician’s office or exam room)
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INTERACTION WITH ICE & OTHER LAW ENFORCEMENT 
OFFICIALS

2. What are the distinctions between public and private spaces and the legal implications 
of each space? (Cont’d.)

Test:   A person has a reasonable expectation of privacy if he has a subjective expectation of 
privacy, and if society is prepared to recognize that expectation as objectively reasonable.

• Case-by-case determination
• Exceptions: Consent, Search Warrant, Exigent Circumstances, Plain View, etc.

Other Considerations:
• Designating a space as private does not guarantee protection
• Difficult for a health center to maintain a reasonable expectation of privacy for 

patients in public areas of the health center
• Health centers cannot prevent ICE officials from being in public spaces outside of their 

facilities
• Health centers should not conceal or shield undocumented immigrants from 

enforcement

14

PROTECTIONS FOR PATIENT INFORMATION

3. What are the protections to patient information?

• General Rule: Do not disclose patient information  

• HIPAA

• Part 2

• Section 330

• General Grant 
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PROTECTIONS FOR PATIENT INFORMATION

4. Under what circumstances is a health center required to disclose 
protected health information without a patient’s consent?

• Exceptions to General Rule of Non-Disclosure:

• Permissible Disclosures
• Required Disclosures
• (See pages 4-5 of FAQ)

• Practical Rule: Can’t disclose what you don’t have

• Remember: Health centers are not required to collect information on 
immigration status.

16

Basic types of law enforcement  
and  court documents 



6/27/2017

9

17

WHY ARE WE GOING OVER THIS ?

• Some of these terms are included in the discussion on the 
exceptions for disclosures under HIPAA and other privacy 
protections.

• Note: Most of these documents will not arise in the immigration 
context and these are documents that health centers may 
encounter in other matters (e.g. personal injury disputes, 
malpractice claims, domestic disputes)

• There are limited documents that ICE and law enforcement have to 
compel disclosure of information and it is very unlikely these 
documents will involve health center staff.

18

SUBPOENA

• A formal document that orders a named individual to 
appear before a duly authorized body at a fixed time to 
give testimony.
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SUBPOENA DUCES TECUM

• A subpoena that commands a person to bring certain 
evidence, usually documents or papers, is called a 
Subpoena Duces Tecum, from the Latin "under penalty to 
bring with you." 

• This type of subpoena is often used in a civil lawsuit where 
one party resists giving the other party documents through 
the discovery process. 

• If a court is convinced that the document request is 
legitimate, it will order the production of documents using 
a subpoena duces tecum.
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WARRANT

• A written order issued by a judicial officer or other 
authorized person commanding a law enforcement officer 
to perform some act incident to the administration of 
justice.
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SEARCH WARRANT

• A court order authorizing the examination of a place for 
the purpose of discovering 

• contraband, 

• stolen property, or 

• evidence of guilt to be used in the prosecution of a 
criminal action (or immigration proceeding).

22

SUMMONS

• The paper that tells a defendant that he or she is being 
sued and asserts the power of the court (or administrative 
body) to hear and determine the case. 

• A form of legal process that commands the defendant to 
appear before the court on a specific day and to answer 
the complaint made by the plaintiff .
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POLICIES TO PROTECT PATIENT INFORMATION

5. Should health centers establish policies and procedures for 
disclosure of PHI?

Yes!

• Designate individuals to interact with law enforcement and respond 
to requests for patient information

• Establish policies and procedures on how to deal with requests
• Consider establishing a policy that you only respond when 

required
• Consider public vs. private distinction

• Involve legal counsel when necessary
• Make sure you center only collects necessary information

24

POLICIES TO PROTECT PATIENT INFORMATION

6. If a patient asks the health center, “Is my information 
safe,” how can the health center respond?

Yes. Health centers and their providers are required to protect 
patient information and in most circumstances the health 
center must obtain consent from the patient before any 
patient information is disclosed. There are some rare 
circumstances in which the health center is required to 
disclose patient information without the patient’s consent.
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SANCTUARY JURISDICTIONS

7. Does the Executive Order 13768, “Enhancing Public Safety in the Interior of 
the United States” apply to health centers and could a health center that 
serves undocumented patients be fined or otherwise penalized for 
“facilitat[ing] their presence”?  

• Federal definition issued in memo Implementation of Executive Order 13769, 
May 22, 2017: 

• “After consultation with the Secretary of Homeland Security, I have 
determined that, for purposes of enforcing the Executive Order, the 
term "sanctuary jurisdiction" will refer only to jurisdictions that 
"willfully refuse to comply with 8 U.S.C. 1373." A jurisdiction that 
does not willfully refuse to comply with section 1373 is not a 
"sanctuary jurisdiction" as that term is used in section 9(a).”

26

SANCTUARY JURISDICTIONS

8. What does it mean to declare your health center as a 
“sanctuary location” or “safe space”?

• The EO and term “sanctuary jurisdiction” still does not apply 
to health centers use of the term may cause unnecessary 
confusion.
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WHAT IS “ABUSE” OF PUBLIC BENEFITS

9.   A recent clarification memo put forward by DHS adds to 
the list of immigrants that are eligible for deportation those 
that “abuse” public benefits.  Are immigrants who utilize 
public benefits in jeopardy of being deported according to 
this recent clarification?  Such public benefits may include 
care from a community clinic or health center, Medicaid, or 
Family PACT.

28

WHAT IS “ABUSE” OF PUBLIC BENEFITS

• DHS Memorandum: Enforcement of the Immigration Laws to Serve 
the National Interest, February 20, 2017, p. 2

• “… regardless of the basis of removability, Department 
personnel should prioritize removable aliens who…(5) have 
abused any program related to receipt of public benefits…”

• DHS Guidance: Q&A: DHS Implementation of the Executive Order on 
Enhancing Public Safety in the Interior of the United States, 
February 21, 2017

• “Q18: What threshold of abuse of a public benefit program 
will render someone removable?

• A18: Those who have knowingly defrauded the government or 
a public benefit system will be priority enforcement targets.”
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EMPLOYMENT AUTHORIZATION

10. What obligation does an employer have if they knowingly employ an individual who 
has had their employment authorization document (EAD) expire?

• Health centers are:
• Required to make sure all employees are allowed to work in the United 

States, regardless of immigration status, citizenship, or national origin.
• Not required to re-verify eligibility to work if an employee presented: 

• Alien Registration Receipt/Permanent Resident Card (“Green Card”) 
• Passport (even if it has an expiration date and later expires) 
• I-9, List B documents, which establish identity (even if expired)

• Failure to verify work authorization could lead to monetary fines for all substantive 
and uncorrected violations, criminal prosecution, and/or health center debarment 
from future participation in federal grant programs, federal contracts, or receipt of 
other federal benefits. 

30

EMPLOYMENT AUTHORIZATION

10. What obligation does an employer have if they knowingly employ an 
individual who has had their employment authorization document 
(EAD) expire?

• Health centers must re-verify all employees regardless of immigration 
status or citizenship

• The employee must choose which of the acceptable documents to 
present 

• If a health center only re-verifies a certain group of employees or 
refuses to accept a document that is on the list of acceptable 
documents that reasonably appears to be genuine, the health center 
may be considered in violation of federal law for discrimination.
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QUESTIONS
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Protecting Your Immigrant Patients’ Access to 
Health Care

June 27, 2017

Alvaro M. Huerta, Staff Attorney  

Who We Are – National Immigration Law 
Center (NILC)

• Our mission is to defend & advance the rights & 
opportunities of low-income immigrants and their family 
members.

• We combine policy advocacy, litigation and strategic 
communications to protect immigrants’ rights under  
immigration law and in the workplace and to advance 
their access to advance access to health care, education 
and economic opportunity. 
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Disclaimers

• Things are changing fast! 

• There are still a lot of unknowns.

• We are sharing the information we have at this time.

• We are providing general information and not legal advice.  
Consult with an attorney who can advise your organization.

Immigration Enforcement and Health Centers
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Issues implicated

• Chilling effect in accessing health services
• People wanting to stop receiving services from WIC, Medicaid, and other 

programs

• Fear of immigration enforcement actions at health facilities
• Fear that ICE may be at or near a facility

• Fear around the privacy of personal information found in patient 
medical records

Concerns around the Privacy of Personal 
Information Found in Medical Records

• Is my personal and medical information secure or could ICE use it to 
find me?

• Existing guidance:
• Information submitted when applying for health benefits is used to determine eligibility
• Information is not to be used for law enforcement purposes (exception: fraud 

investigations)

• Health Insurance Portability and Accountability Act (HIPAA):
• Protects against disclosure of personal identifying information
• There’s a need for national origin and immigration status to be protected, but you do not 

need to ask 

• ICE Memo clarifying use of of health care information (2011)
• Confirmed that information used to enroll in the ACA would not trigger immigration 

enforcement activity.
• http://www.ice.gov/doclib/ero-outreach/pdf/ice-aca-memo.pdf
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Fear of Immigration Enforcement Actions at 
Health Facilities

• While there is a low likelihood that an enforcement action will 
occur at a health center, there are reports of ICE presence at 
health center parking lots and ICE arresting people across the 
street from a health center. So, Know Your Rights:

• Immigration enforcement actions at health settings are protected 
by the 4th Amendment 

• Sensitive Locations Memos also tools to prevent against these 
actions

Sensitive Locations

• Certain immigration enforcement action by immigration agents is 
discouraged at sensitive locations.

• Based on Policy from 2011
• ICE Memo from 2011
• CBP Memo from 2013

• Locations “at or near:”
• Places of worship;
• Health facilities, incl. hospitals and clinics;
• Schools;
• Funerals, weddings, and other public religious ceremonies; and
• Public demonstrations (rallies, marches). 
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Protections Triggered at Sensitive Locations

• Memo ensures “actions do not at or 
focused on sensitive locations.” 

• So generally, both ICE and CBP agents 
are not allowed at these locations.

• Exceptions:
• Exigent circumstance, 
• Other law enforcement led immigration 

agents there, or 
• Prior approval is obtained. 

The Memo Remains in Place, but…

• Reports of immigration actions near sensitive locations raise questions 
about the memo

• DHS commitments that the memo remains in effect 
• FAQ on DHS Implementation of the enforcement EO’s (Q26)

• https://www.dhs.gov/news/2017/02/21/qa-dhs-implementation-executive-order-
border-security-and-immigration-enforcement

• Verbal commitment 
• https://www.washingtonpost.com/blogs/plum-line/wp/2017/02/20/how-bad-are-

trumps-mass-deportations-going-to-get-heres-a-big-thing-to-watch-
for/?utm_term=.59e951bd5c71

• Need to pressure DHS to ensure strict compliance with memo
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Understanding Providers’ and Patients’ Rights

Immigration Enforcement at Health Settings

• What does it look like?
• An arrest of an individual inside or outside health space
• Asking questions regarding immigration status of anyone in room
• Hanging around parking lot, or roaming hospital hallways 

• What may cause confusion?
• Hospital security or local police at health spaces 
• Immigration agents often wear “Police” jackets

• What you should remember:
• Tactics change, and vary by location
• Knowing your rights and your patients’ will help
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Providers’ Rights When Encountering 
Immigration Agents

• Right to determine who enters their premises, if there is no  
warrant or other legal requirement

• If no warrant, you can refuse consent for them to enter
• If there is a warrant, it should have the name of the person they 

are looking for and your center’s address 

• Right to protect your patients’ health information
• Information does not need to be released without a court document 

listing the type of records that you can release

Sample warrant: 
administrative 14
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Sample 
warrant -
judicial
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Providers’ Rights when Protecting Patients

• Use existing guidance regarding use of patient 
information

• Information submitted used to determine eligibility 
and not for law enforcement purposes (exception: 
fraud)

• Use HIPAA to remind both immigration officers 
and patients that:

• Their personal identifying information is protected 
• But, avoid having any documents or records in public 

view! 
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Patients’ Rights when Accessing Health 
Services
• Strong privacy rules protect families applying for health insurance.
• Do not provide your immigration status if you are not applying for 

insurance for yourself.
• “I am not eligible for health insurance and do not want to apply”

• If you are uninsured, you have health care options regardless of 
your immigration status.

• You should not be asked your immigration status.
• You do not have to provide a Social Security Number if you do not 

have one. 
• You have a right to an interpreter, at no cost.
• Existing policy keeps immigration officials away from hospitals and 

medical facilities.

• Patient can refuse to answer questions until they 
have had a chance to consult with an attorney

• Patient can choose not to speak at all by saying “I 
want to remain silent”

• Patient can decline to share information about 
where they were born or how they entered the 
United States

• Patient can carry a “know your rights” card and 
provide it to immigration officers if stopped 

Patients’ Rights During an Encounter with ICE
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Creating Safe Spaces

How Can You Help Patients Feel Safer?

• Understand the protections you have and those of 
your patients

• Take steps to make your facility provide a 
welcoming environment

• Help your patients feel empowered
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Recommended Steps for Creating Safe Spaces

• Have sample talking points available to know how to 
respond to patient fears around accessing health services 

• Train all staff on protections available to providers & 
immigrant patients

• Train a designated staff member on how to interact with ICE

• Post notices and posters indicating facility is a welcoming 
and safe space (e.g., signs in waiting areas and windows)

• Avoid asking questions about immigration status

• Provide KYR resources for patients, in language

• Develop relationships with local immigration attorneys

Make sure your clinic spaces are private

• Make clear who is welcome into your facility beyond the front 
desk

• Intake staff or security guard can be stationed next to the main 
entrance (before entering the waiting room area) and tasked with 
signing in individuals

• Consider adding notice that law enforcement should check in as 
well and identify themselves as law enforcement
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Train Staff to be Prepared to Interact 
with ICE

• If a law enforcement officer enters your facility, your designated staff member should:
• Promptly ask them to identify themselves: Are they local police or immigration agents?. 
• Write down the full name of the officer/s present. 
• Ask why he/she is there and request to see a warrant. If the officer lacks a warrant, respectfully 

ask that the officer leave your premises.  
• Liaisons should be trained on how to verify legality of warrants, subpoenas and court orders.
• Create a code to alert staff of the presence of immigration officials, and provide clear directions on 

what staff should do to prepare for a raid.

• If the officer has a warrant, you should:
• Specify that only the enforcement liaison(s) or designated staff is permitted to verify a warrant and 

approve release of patient information to law enforcement, including immigration agents
• Document whether the warrant is administrative or judicial, 
• Try to limit interactions with the officer to only the individuals named in the warrant,
• Contact a local immigration attorney or nonprofit organization to advise you.

Be prepared to interact with ICE, cont.

• Any member of your staff can:
• Inform all those present (including patients) that your staff will engage directly 

with the officers, and remind everyone present of their right to remain silent.

• DO NOT:
• Disclose any patient medical records unless the officer has a HIPAA subpoena or 

a warrant that specifically lists medical records as part of the search,
• If you do release information, inform patients of the release of their information to 

law enforcement or immigration within 24 hours

• Share contact information or information about your patients’ immigration 
status or national origin with the officer. 
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Create an Immigration Task Force

• ITF would work with management to properly train staff on 
procedures related to immigration

• ITF can create an integrated Rapid Response team that will help 
the clinic through an encounter with immigration agents or law 
enforcement.

• Outline who should be included in the rapid response team and 
the team’s responsibilities

SAMPLE NOTICE

A Message to All Our Patients:

All are welcome here.

Our facility is a safe space for everyone we serve. 

Our spaces are reserved for our patients and their relatives and friends.  

Maintaining this safe space and protecting the privacy of the information 
you share with us are our top priorities.

Please reach out to our staff if you have any questions. 

Sample notice language 



6/27/2017

14

Even if you do not inquire into immigration status, 
you should:

• Avoid asking patients questions related to national origin whenever possible

• Avoid collecting or recording any information containing national origin or 
immigration status

• Avoid asking patients for a Social Security Number if not required

• Remind patients that everything they share with you is confidential

• Train staff to communicate this in a culturally competent way 

Patient Empowerment

• Create a “resources” location where patients can access:
• KYR materials on both access to health and general immigration 

enforcement
• KYR cards 
• Information on how to find local immigration attorneys 
• Information on family preparedness plans

• Offer resources in the languages most commonly spoken in 
the neighborhoods you serve 

• Help patients understand and keep track of the medications 
they are taking 
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Resources:

• Sensitive Locations Memos
• ICE: https://www.ice.gov/doclib/ero-outreach/pdf/10029.2-policy.pdf
• CBP: https://foiarr.cbp.gov/streamingWord.asp?i=1251

• NILC Patient Protection KYR: 
https://www.nilc.org/issues/immigration-
enforcement/healthcare-provider-and-patients-rights-imm-enf/

• NILC Health Care KYR: https://www.nilc.org/issues/health-
care/health-insurance-and-care-rights/

• NILC Know Your Rights (available in many languages): 
https://www.nilc.org/issues/immigration-
enforcement/everyone-has-certain-basic-rights/

• ILRC Family Preparedness Plan https://www.ilrc.org/family-
preparedness-plan

• California Health+ Advocates Immigration Resource Page 
(http://capca.nationbuilder.com/immigrant_resources)

Locating Pro Bono or Low Bono Attorneys

• Nonprofit organizations: immigrationlawhelp.org.

• The immigration courts have a list of lawyers and 
organizations: justice.gov/eoir/list-pro-bono-legal-service-providers-map.

• At https://www.adminrelief.org there is a search engine into which you type a 
zip code and then are given a list of all the legal services near you.

• You can search for an immigration lawyer using the American Immigration 
Lawyers Association’s directory, ailalawyer.com.

• The National Immigration Project of the National Lawyers Guild also has an 
online find-a-lawyer 
tool: https://www.nationalimmigrationproject.org/find.html.
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Questions?
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LA CLÍNICA’S VISITOR ACCESS POLICY & PROCEDURE

A	Commitment	to	providing	our	patients	
with	a	safe &	healing	environment

1

LA CLÍNICA’S EXPERIENCE

 Preparing for possible ICE raids

 La Clínica’s Visitor Access P&P with FAQs

 No information contained in our policy or in this 
presentation is legal advice.

 Questions

2
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LA CLÍNICA

 Over 50 years ago, community health centers started as 
a small pilot program as part of President Johnson’s War 
on Poverty.

 Since 1971, La Clinica has been removing barriers to care 
for medically underserved patients in the East Bay.

 In 2015 alone, La Clinica served over 97,000 patients 
through our 32 clinic sites in Alameda, Contra Costa and 
Solano counties.

3

OVERVIEW OF LA CLINICA
4
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POLITICAL ENVIRONMENT

 Current political environment fueling long held fears, 
reawakening trauma in our communities

5

 What role does a community health center, and La 
Clínica in particular, play in the current political 
environment? 

 What duty to we have to our patients?   

 To our community?

6
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LA CLÍNICA’S ROLE

 Committed to providing a safe and healing environment

 Read legal briefs, primers, and a ton of information for 
clinics (CPCA, National Immigration Law Center) in the 
event of an immigration raid.

 Decided we needed a policy

 Ad hoc committee

7

LA CLÍNICA VISITOR ACCESS POLICY

 Designates waiting rooms as 
“private”: for patients and those 
accompanying them only.

 Empowers La Clínica staff to 
respond to ICE agents – not 
allowed to enter without a valid 
search warrant.

 Include FAQs

8
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TRAINING PLAN

 Established strong relationships with immigration 
partners.

 Trained staff and focused training on a “local response.”

 Delivered presentations and staff training guide to La 
Clínica management team.

9

EXCERPT FROM MANAGER TRAINING: 1
LEARNING OBJECTIVES

 Articulate La Clinica’s Visitor Access P&P:

 3 Policy points

 10 Procedure steps

 Gain comfort interacting with ICE officials

 Gain comfort in knowing what to share with staff 

 Leave with a staff training plan

10
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6

TRAINING EXCERPT: POLICY POINT 1

1. All of La Clinica premises, with few exceptions, are 
restricted areas, where only patients and those 
accompanying them are allowed. 

 Restricted areas are waiting rooms, exam rooms, offices, and 
all areas with PHI/medical records.

 Non‐Restricted are lobby at TV or any other “area” generally 
open to the public including parking lots. NOTE: Even in non‐
restricted areas, La Clinica staff has the right to request non‐
patients to leave these premises (all of La Clinica).

11

TRAINING EXCERPT: POLICY POINT 2

.  Non‐La Clinica patients (e.g. ICE) are to be directed to 
administration 

 Any and all search warrants need to be validated. 

 Only an Executive Team member is authorized to do so.

 With or without a search warrant, there are only 2 ways ICE 
can enter restricted (private) patient areas:

La Clinica staff grants entry.

Valid search warrant 

12
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TRAINING EXCERPT: POLICY POINT 3

3. La Clinica staff and patients have the right to remain 
silent, if asked a question you do not wish to answer.

13

TRAINING EXCERPT: RESPONDING TO ICE IN 10 STEPS

 E: Exhale (Stay calm & don’t antagonize)

 S: Site manager/leadership

 C: Contact admin(535‐4000)

 A: Ask questions  (badge, search warrant)

 P: Policy (communicate our policy)

 E: Email warrant to ET (executiveteam@laclinica.org)

 S: Stall (so EC can get there)

 K: Know your rights: right to remain silent

 U: Use your judgment 

 M: Maintain contact
14
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LA CLÍNICA’S VISITOR ACCESS FAQS

#2.	Can	ICE	agents	approach	our	patients	at	a	La	Clínica	parking	lot?
La	Clínica	parking	lots	cannot	be	designated	as	“Restricted	Areas”	as	an	
individual	cannot	reasonable	expect	to	have	privacy	while	in	a	parking	lot.	That	
said,	while	our	parking	lots	are	not	Restricted	Areas,	they	are	still	considered	
La	Clinica	property.	And	in	keeping	with	La	Clínica’s	Visitor	Access	Policy	&	
Procedure,	only	authorized	users	can	access	our	premises,	including	our	
parking	lots.	Thus,	if	an	ICE	agent	approaches	patients	or	others	at	a	La	Clínica	
parking	lot,	staff	and/or	security	guards	can	alert	ICE	agent	that	unless	they	
have	a	valid	search	warrant,	they	need	to	remove	themselves	from	our	
property	immediately.	Then	follow	instructions	noted	in	#1	above.

#8.	What	is	a	Sanctuary	City	and	is	Oakland	one?
Cities	that	enact	local	policies	to	protect	immigrant	residents	are	often	referred	
to	as	“sanctuary”	cities.	The	City	of	Oakland	has	been	a	sanctuary	city	as	of	
2007.	This	means	that	the	Oakland	Police	Department	does	not	use	city	
monies,	resources,	or	personnel	to	investigate,	question,	detect	or	apprehend	
persons	whose	only	violation	is	or	may	be	a	civil	violation	of	immigration	law.

15

MESSAGING STAFF

16

Posted information and updates on employee‐only intranet site
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9

MESSAGING PATIENTS

 Posted signs at all sites in 3 languages:

 Provided “Know Your Rights” 

red cards

17

Waiting	Room	is	a	Restricted	Area
Only	open	to	patients	and	persons	accompanying	them
For	general	public	or	others,	please	go	to	administrative	office	for	assistance

UNITED

 Shared policy with all of our sister clinics to reduce 
duplicative efforts.

 We remain united with our community partners to 
amplify our advocacy efforts.

18
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EMPOWERING YOUR EMPLOYEES

 By empowering our employees, 
staff is in a better position to help 
our patients

 Staff directs patients to partners 
who can address their legal 
questions

 Ultimately, we hope our patients 
and their families are less afraid to 
come in for care; to send their kids 
to school; and to know that they 
are not alone in this struggle.

19

Viola Lujan, Business and Community Relations Director

Anna Dorman, Clinical Health Education Manager

Zenaida Aguilera, Compliance Officer

Tracy Mendez, Director of Medical Operations

Maria Reyes, Community Health Education Manager
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IMMIGRATION ENFORCEMENT AT HEALTH CENTERS 
 

1. When immigration officials are in the area health centers report patients not coming to 
appointments and many reporting not even leaving their homes. Are there any actions a health 
center can take to help ensure their patients’ safety and privacy when they see ICE/law 
enforcement outside the health center? 

 
Health centers may provide information to their patients regarding their rights with respect to Immigration and 
Customs Enforcement (ICE) and other law enforcement by posting signage with patient rights or providing “know 
your rights” information found on California Health+ Advocates Immigration Resource Page, 
(http://capca.nationbuilder.com/immigrant_resources) or provided by our immigrant partners, such as, the 
National Immigration Law Center (NILC), the Immigrant Legal Resource Center (ILRC), the American Civil Liberties 
Union (ACLU), or other Immigration Law experts.  Health centers cannot prevent ICE officials from coming into 
public spaces outside of or within the health center facility. 
 
Health centers should know that the Department of Homeland Security (DHS), which oversees the actions of ICE 
and Customs and Border Patrol (CBP), maintains a policy that immigration enforcement actions such as arrests, 
interviews, searches, and surveillance will generally not occur at sensitive locations, which includes health care 
facilities like health centers.  This policy is generally referred to as the DHS sensitive location policy.   
 
There are exceptions to this policy.  For instance, ICE officials may carry out enforcement actions in sensitive 
locations without prior approval in exigent circumstances related to national security, terrorism, or public safety, 
or where there is an imminent risk of destruction of evidence material to an ongoing criminal case.  Absent such 
circumstances, ICE officials are generally required to consult with their supervisor prior to taking enforcement 
actions.  
 
If a health center believes that enforcement activities are occurring in a manner inconsistent with the DHS 
sensitive location policy, a health center may lodge a complaint about a particular DHS enforcement action that 
may have taken place in violation of the sensitive location policy.   To make a complaint, use the following contact 
information: 
 

 ICE Enforcement and Removal Operations (ERO) through the Detention Reporting and Information Line 
at (888)351-4024 or through the ERO information email address at ERO.INFO@ice.dhs.gov, also available 
at https://www.ice.gov/webform/ero-contact-form 

 The Civil Liberties Division of the ICE Office of Diversity and Civil Rights at (202) 732-
0092 or ICE.Civil.Liberties@ice.dhs.gov 

 CBP Information Center to file a complaint or compliment via phone at 1 (877) 227-5511, or submit an 
email through the website at https://help.cbp.gov.  

It is important to note that the DHS policy on sensitive locations is ultimately determined by the Administration 
and can be changed without Congressional approval or formal rulemaking by the executive branch. A copy of the 
memorandum and frequently asked questions can be found on the U.S. Immigration and Customs Enforcement 
(ICE) website here. 

http://capca.nationbuilder.com/immigrant_resources
https://www.ice.gov/webform/ero-contact-form
mailto:ICE.Civil.Liberties@ice.dhs.gov
https://help.cbp.gov/
https://www.ice.gov/ero/enforcement/sensitive-loc
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2. What are the distinctions between public and private spaces and the legal implications of each 
space? 

 
Some health centers have sought to adopt internal policies and procedures that limit law enforcement on their 
premises by designating certain spaces as “private” protected spaces in which law enforcement may not enter 
without a warrant. 
 
Because of the need to make a case-by-case determination, health centers should consult competent legal counsel 
when adopting and implementing internal policies and procedures related to the public/private space distinction.  
If a health center adopts policies that are intended to limit immigration enforcement on their premises by posting 
notices on facility entrances or designating spaces as private versus public spaces, the health center should be 
aware that such designations do not guarantee that immigration officials will or must comply with those policies.   
 
The key test for assessing whether law enforcement is allowed near or in a health center is whether patients have 
a reasonable expectation of privacy.  Because health centers must be open to the public and are required to serve 
all residents regardless of their ability to pay, it is very difficult for a health center to maintain a reasonable 
expectation of privacy for patients in the main public areas of the health center (e.g. the waiting room or lobby).  
However, health centers may work with counsel to establish some limitations on the space within the health 
center by restricting areas to only patients and individuals accompanying the patient.   
 
Under the Fourth Amendment of the U.S. Constitution, the test for determining whether an individual has a 
reasonable expectation of privacy looks at not only whether that person subjectively has a reason to expect 
privacy, but also whether there is an objective expectation of privacy.  For example, it is more probable that a 
patient at a health center has a reasonable expectation of privacy in a doctor’s office or examination room than in 
a waiting area or lobby area at a health center that opens its doors to all patients and where there are many other 
individuals present in the area. Given that a doctor’s office or examination room is not public space, law 
enforcement would need to obtain a warrant signed by a judge before searching such areas.   
 
Ultimately, there is no single test for determining what makes an expectation of privacy reasonable, and whether 
there is a reasonable expectation of privacy is a fact intensive inquiry.  According to Fourth Amendment case law, 
some factors that are relevant to whether there is a reasonable expectation of privacy may include:  
 

 the number of people in the space; 
 who has access to certain areas of the health center; 
 how many people have access to the space at any given time; 
 whether there are signs designating spaces or rooms as private space;  
 whether there is a security guard present at the entrance 

Lastly, while health centers must serve all individuals of their community regardless of their immigration status, 
health centers should not take steps to conceal or shield undocumented immigrants from enforcement, such as 
hiding undocumented immigrants in certain areas of the health center away from law enforcement officials.  Such 
concealment could constitute a criminal offense punishable by fine and/or imprisonment. 
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PRIVACY RIGHTS & INFORMATION SHARING 
 

3. What are the protections to patient information? 
 
As health care providers, health centers are required to protect the confidentiality of certain patient information 
under the Health Insurance Portability and Accountability Act of 1996 (HIPAA), Public Law 104-191.   
 
The HIPAA Privacy Rule addresses the use and disclosure of individuals’ health information, called “protected 
health information” (PHI) by organizations subject to the Privacy Rule, which are called “covered entities,” as well 
as standards for individuals' privacy rights to understand and control how their health information is used and 
disclosed.  
 
A covered entity may not use or disclose PHI except: (1) as permitted or required by the Privacy Rule; or (2) as the 
individual who is the subject of the information (or the individual’s personal representative) authorizes in writing.  
The HIPAA Privacy Rule only allows covered entities to disclose PHI to law enforcement officials, without the 
individual’s written authorization, for certain limited purposes.  The circumstances in which a health center may be 
required to disclose PHI to law enforcement are covered in the next section. 
 
PHI includes demographic data and information that identifies the individual that relates to: the individual’s past, 
present or future physical or mental health or condition; the provision of health care to the individual; or the past, 
present, or future payment for the provision of health care to the individual.  PHI includes many common 
identifiers (e.g., name, address, birth date, Social Security Number).   
 
Health care providers that provide certain behavioral health services must also protect patient information 
pursuant to the Confidentiality of Alcohol and Drug Abuse Patient Records regulations (42 CFR Part 2), which 
restrict the disclosure and use of patient records that include information on substance use diagnoses or services.  
 
The Part 2 regulations apply if:  
 

1. A provider is not a general medical care facility, then the provider meets Part 2’s definition of a “program” 
if it is an individual or entity that holds itself out as providing, and provides alcohol or drug abuse 
diagnosis, treatment or referral for treatment. 

2. The provider is an identified unit within a general medical care facility, it is a “program” if it holds itself out 
as providing, and provides, alcohol or drug abuse diagnosis, treatment or referral for treatment. 

3. The provider consists of medical personnel or other staff in a general medical care facility, it is a program if 
its primary function is the provision of alcohol or drug abuse diagnosis, treatment or referral for 
treatment and is identified as such specialized medical personnel or other staff within the general medical 
care facility. 

 
Health centers that receive federal grant funds under Section 330 of the Public Health Service Act 
are also subject to confidentiality requirements under the implementing regulations.  42 CFR 
§51c.110 states: 

All information as to personal facts and circumstances obtained by the project staff about recipients of 
services shall be held confidential, and shall not be divulged without the individual's consent except as 
may be required by law or as may be necessary to provide service to the individual or to provide for  
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medical audits by the Secretary or his designee with appropriate safeguards for confidentiality of patient 
records. Otherwise, information may be disclosed only in summary, statistical, or other form which does 
not identify particular individuals. 

 
Finally, all federal grant recipients must also protect personally identifiable information (“PII”) subject to the terms 
and conditions of the grant.  See 45 CFR §75.365.  Protected PII is defined as “an individual's first name or first 
initial and last name in combination with any one or more of types of information, including, but not limited to, 
social security number, passport number, credit card numbers, clearances, bank numbers, biometrics, date and 
place of birth, mother's maiden name, criminal, medical and financial records, educational transcripts. This does 
not include PII that is required by law to be disclosed.” 45 CFR §75.2. 
 

4. Under what circumstances is a health center required to disclose protected health information 
without a patient’s consent? 

 

a. HIPAA 
 
When health centers receive a request for patient PHI, the response to the request will fall into one of three 
categories: 
 

 Required disclosure even if the patient has not expressly authorized disclosure 
 Permissible disclosure, but not a required disclosure  
 Prohibited disclosure without patient authorization (see question 3 for discussion on prohibited 

disclosures) 

As a covered entity under HIPAA, health centers may be required to report PHI to a law enforcement official when 
a law requires such reports, including laws that require the reporting of certain types of wounds or other physical 
injuries.  State laws commonly require health care providers to report incidents of gunshot or stab wounds, or 
other violent injuries.  State laws may also require health care providers to report child abuse or neglect and/or 
adult abuse, neglect, or domestic violence.  A covered entity may also be required to provide PHI to a law 
enforcement official in compliance with a properly issued court order, warrant, subpoena, or summons.  The type 
of entity issuing the request determines a covered entity’s response: 
 
Court-ordered requests: Generally, a covered entity must disclose PHI if the information is requested pursuant to a 
court order or court-ordered warrant, or a subpoena or summons issued by a judicial officer, or a grand jury 
subpoena.  A covered entity should only release the information expressly authorized by the court-ordered 
request, whether a warrant, subpoena, grand jury subpoena, or administrative order.  
 
A warrant can also name an individual that law enforcement is seeking to arrest.  If law enforcement attempts to 
execute a warrant, the designated personnel at the health center should calmly direct the law enforcement officer 
to an area away from other patients (such as a conference room, but avoiding private areas where patients are 
receiving treatment) to inspect the warrant and verify that it is signed by a judge. If the individual named in the 
warrant is present at the health center, a health center staff person should walk the person out of any private area 
(e.g. doctor’s office or examination room) to protect the reasonable expectation of privacy of other patients in 
those areas.   
 
Administrative requests: An administrative request, subpoena, or summons is one that is issued by a federal or 
state agency or law enforcement official, rather than a court of law.  Such requests include administrative  
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subpoenas or summons, a civil or an authorized investigative demand, or similar type of request (typically used for 
law enforcement purposes) signed by someone other than a judge or magistrate.  When responding to 
administrative requests, covered entities are required to disclose only if the “administrative body is authorized to 
require the production of such information.” 45 C.F.R. 164.103.  Otherwise, the covered entity is permitted to 
disclose information but not required to do so.  For all responses to administrative requests, a covered entity may 
disclose PHI only if:  
 

 The information sought is relevant and material to a legitimate law enforcement inquiry; 
 The request is specific and limited in scope to the extent reasonably practicable in light of the purpose 

for which the information is sought; and  
 De-identified information could not reasonably be used.    

Requests not accompanied by a court order or issued by a court: When a subpoena, summons, discovery request 
or other lawful process is not accompanied by an order of a court or administrative tribunal or has not been 
otherwise issued directly from a court, a covered entity is permitted to disclose the information, but not required 
to do so.  Before disclosing, the covered entity must receive satisfactory assurance from the party seeking the 
information that: (1) reasonable efforts have been made to ensure that the individual who is the subject of the 
requested PHI has been given notice of the request, or (2) that the party requesting the information has made 
reasonable efforts to secure a qualified protective order.1  A covered entity should only release the PHI requested 
because HIPAA’s minimum necessary requirement applies when responding to requests not accompanied by court 
order or issued by a court.   
 
 b.  Grants Management Requirements 
 
The federal grant awarding agency, U.S. Inspector General, U.S. Comptroller General, and pass-through entity 
(prime grantee) each have a right to access the health center’s “documents, papers, or other records” pertinent to  
 
the federal grant.  See 45 CFR §75.364(a).  This access right includes the right to interview health center staff to 
discuss such documents.  Id.  The federal agency could construe patient information (even PHI and PII) to be 
pertinent to the grant and therefore demand access to that information.     
 
Health centers are not required to verify immigration status and therefore should not maintain those records, but 
if they do, they may be required to submit such information to the federal granting agency or its designee.  
 
 
 

                                                           
1  “A qualified protective order is an order of a court or administrative tribunal or a stipulation by the parties that prohibits the 
parties from using or disclosing the protected health information for any purpose other than the litigation or proceeding for 
which such information was requested; and requires the return to the covered entity or destruction of the protected health 
information (including any copies) at the end of the litigation or proceeding. The party requesting the information must 
provide a written statement and accompanying documentation that demonstrates: 

The parties to the dispute have agreed to a qualified protective order and have presented it to the court or 
administrative tribunal; or  
The party seeking the protected health information has requested a qualified protective order from the court or 
administrative tribunal.” See https://www.hhs.gov/hipaa/for-professionals/faq/711/may-a-covered-entity-not-party-
to-legal-proceedings-disclose-information-by-court-order/index.html  

https://www.hhs.gov/hipaa/for-professionals/faq/711/may-a-covered-entity-not-party-to-legal-proceedings-disclose-information-by-court-order/index.html
https://www.hhs.gov/hipaa/for-professionals/faq/711/may-a-covered-entity-not-party-to-legal-proceedings-disclose-information-by-court-order/index.html
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5. Should health centers establish policies and procedures for disclosure of PHI? 
 
Yes, covered entities should have policies and procedures in place to respond to disclosures of PHI in response to 
court orders, warrants, subpoenas, summons and administrative requests.  The procedure should provide details 
to help employees determine how to respond.  For example, the procedure should provide guidance on 
determining whether a document labeled “subpoena,” “warrant,” or “summons” has been issued by a court or 
judicial officer.  Often such requests are handled by the covered entity’s Privacy Officer and/or medical records 
department to assure that information is disclosed appropriately.  If there are questions as to whether the 
document has been properly issued, the covered entity should contact competent legal counsel. 
 
Some health centers may choose to implement a policy that is more protective of patient information, under 
which staff members only disclose patient information when required to do so by law.  When a health center 
chooses to implement such a policy it is important that the health center consult competent legal counsel to help 
the center determine when and to what extent the health center is required to comply with administrative 
requests.    
 
When responding to requests issued by law enforcement, if the law enforcement official is not known to the 
covered entity, the covered entity must verify the identity and authority of the individual prior to disclosing the 
information.  Covered entities should develop a verification procedure to determine and document: 
 

 The specific agency the requester is from 
 Whether or not the requester has law enforcement power 
 The reason the requester wants the information 
 The specific types of PHI the requester seeks 

A covered entity may require that a law enforcement official provide their badge or identification card to be 
photocopied by the covered entity.  A covered entity should also develop procedures for information requests by 
phone, such as requiring a call-back process through publicly listed agency phone numbers.  
 
Disclosures to law enforcement are subject to the accounting of disclosures requirement under the HIPAA Privacy 
Rule.  As such, if the covered entity makes a disclosure to law enforcement without a patient’s authorization, the 
covered entity should document the disclosure in compliance with its policies and procedures.  Along with the 
information required for the accounting of disclosures, covered entities may include in the documentation 
information supporting the decision to disclose the information to law enforcement. 
 

6. If a patient asks the health center, “Is my information safe,” how can the health center respond? 
 

Health centers and their providers are required to protect patient information and in most circumstances the 
health center must obtain consent from the patient before any patient information is disclosed.  There are some 
rare circumstances in which the health center is required to disclose patient information without the patient’s 
consent.  Those circumstances include the following: 
 

 Reporting child abuse or neglect, domestic violence, or incidents of violent injuries, such as gunshot 
wounds or stab wounds. 

 Responding to requests from law enforcement such as a warrant, subpoena or summons issued by a 
court or administrative enforcement authority.  In such circumstances, a health center must verify the  
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authenticity of the request will only disclose the information expressly described in the order or request 
as necessary to comply with the law or request.   

 Reports to funding agencies. In these circumstances health centers will only provide summary 
information of all patients and redact  

The health center is not required to verify an individual’s immigration status to provide services to residents in the 
community.  Consequently, if the health center’s policy is to not collect or maintain information regarding 
immigration status, then it will not be able to disclose such information.  
 

SANCTUARY JURISDICTION & DEFUNDING 
 

7. Does the Executive Order 13768, “Enhancing Public Safety in the Interior of the United States” 
apply to health centers and could a health center that serves undocumented patients be fined or 
otherwise penalized for “facilitat[ing] their presence”?   

 
Executive Order 13768, regarding so-called sanctuary jurisdictions, pertains to government entities and their law 
enforcement resources.  It is important to note that currently there is no federal definition for “sanctuary 
jurisdiction,” and in any event, the Executive Order does not apply to health centers or other private entities.    
 
In addition, it is unlikely that a health center would be deemed to be facilitating the presence of an undocumented 
immigrant merely by providing health services.  Health centers are required to provide services to all residents in 
their service area and are not required to verify the immigration status of patients or maintain records related to 
that status. 
 
If a health center chooses to conceal or shield an undocumented immigrant from lawful enforcement actions, the 
health center should understand that such concealment could constitute a criminal offense.  The health center 
and its staff could be subject to fines, imprisonment, and loss of rights to receive federal funding.  
 

8. What does it mean to declare your health center as a “sanctuary location” or “safe space”? 
 
Some health centers have expressed a desire to become a “sanctuary” or a “safe space,” but just as with the term 
“sanctuary jurisdiction,” there is no clear definition of established criteria for what it means to be a sanctuary or 
safe space.   
 
Before attaching titles or names that invoke thoughts of defiance with federal policy or imply safety to those 
targeted by the federal government, health centers should think through what protections they hope to provide 
and then check in with their legal counsel to determine what consequences, if any, could result. Because the word 
“sanctuary” means different things to different people, it has been used as a “catch-all” phrase and it is not clear 
to the public or patients what definition health centers have in mind when they refer to themselves as 
“sanctuary” or “safe place.” Thus, health centers may find that it is better to use alternate terminology to 
decrease confusion among patients and put policies and procedures in place that clearly layout the protections  
that the health center has for its patients.      
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9. A recent clarification memo put forward by DHS adds to the list of immigrants that are eligible for 
deportation those that “abuse” public benefits.  Are immigrants who utilize public benefits in 
jeopardy of being deported according to this recent clarification?  Such public benefits may include 
care from a community clinic or health center, Medicaid, or Family PACT: 

 
DHS guidance issued February 21, 2017 states as follows:  
 

Q18: What threshold of abuse of a public benefit program will render someone removable? 
A18: Those who have knowingly defrauded the government or a public benefit system will be priority 
enforcement targets. 

 
This means that under DHS guidance, an individual will be considered a priority for deportation or removal on the 
basis of using a public benefit if s/he provided false information to obtain services under a public benefit (e.g. 
providing a false name or social security on an application for benefits).  Health centers are required to provide 
services to all residents in their service area regardless of ability to pay and are not required to verify immigration 
status to provide services.   

 
EMPLOYMENT AUTHORIZATION DOCUMENTATION 
 

10. What obligation does an employer have if they knowingly employ an individual who has had their 
employment authorization document (EAD) expire? It may not be unusual for an employer to verify 
the I-9 only once—at hire – what is your advice about balancing rights and obligations in this 
situation? 

 
All employers, in the United States, including health centers, are required to make sure all employees, regardless 
of citizenship or national origin, are allowed to work in the United States and re-verify all employees with expired 
employment authorization documents.  However, a health center is not required to re-verify eligibility to work if 
an employee presented an Alien Registration Receipt/Permanent Resident Card (“Green Card”) or passport (even 
if it has an expiration date and later expires) when the employee first completed the I-9 Form.2  In addition, an 
employer is not required to re-verify List B documents, which establish identity, that have expired.3 
 
If the Immigration and Customs Enforcement (ICE) officials conduct an audit of a health center for purposes of 
work authorization/Form I-9 compliance and technical or procedural violations are found, an employer is typically 
given ten business days to make corrections.  A health center may receive a monetary fine for all substantive and 
uncorrected technical violations.  

                                                           
2 See U.S. Citizenship and Immigration Services, What Do I Do When Employees Employment Authorization 
Expires? https://www.uscis.gov/i-9-central/i-9-central-questions-answers/faq/what-do-i-do-when-employees-
employment-authorization-expires. 
3 Currently, List B documents include Driver’s license issued by a state or territory of the United States, ID Card 
issued by federal, state, or local government agencies or entities, school ID card with a photograph, voter 
registration card, U.S. military card or draft record, military dependent’s ID card, U.S. Coast Guard Merchant 
Mariner Document (MMD) card, Native American tribal document, and driver’s license issued by a Canadian 
government authority.   
  

https://www.dhs.gov/news/2017/02/21/qa-dhs-implementation-executive-order-enhancing-public-safety-interior-united-states
https://www.uscis.gov/i-9-central/acceptable-documents/list-documents/form-i-9-acceptable-documents?topic_id=1&t=b
https://www.uscis.gov/i-9-central/i-9-central-questions-answers/faq/what-do-i-do-when-employees-employment-authorization-expires
https://www.uscis.gov/i-9-central/i-9-central-questions-answers/faq/what-do-i-do-when-employees-employment-authorization-expires
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In determining penalty amounts, ICE considers five factors: the size of the business, good faith effort to comply, 
seriousness of violation, whether the violation involved unauthorized workers, and history of previous violations.  
If ICE determines that a health center knowingly hired or continued to employ unauthorized workers in violation 
of the Immigration and Nationality Act (INA), the health center will be required to cease the unlawful activity, may 
be fined,4 and in certain situations both employers and employees may be criminally prosecuted.  Further, a health 
center may also be subject to debarment from future participation in federal grant programs, federal contracts, or 
receiving other government benefits. 
 
It is recommended that employees apply to renew employment authorization documentation within 150-120 days 
before their current work authorization expires to minimize the possibility that their current work authorization 
expires before they receive a decision on their renewal request.  
 
It is important to note that health centers must re-verify all employees regardless of immigration status or 
citizenship.  Additionally, the employee is allowed to choose which documents to present when completing the I-9 
form, as long as the documents are on the list of acceptable documents and reasonably appear to be genuine.  If a 
health center only re-verifies a certain group of employees or refuses to accept a document that is on the list of 
acceptable documents, the health center may be considered in violation of federal law for discrimination. 
 
 

                                                           
4 Monetary penalties for knowingly hire and continuing to employ violations range from $375 to $16,000 per 
violation, with repeat offenders receiving penalties, at the higher end. Penalties for substantive violations, which 
includes failing to produce a Form I-9, range from $110 to $1,100 per violation. See Form I-9 Inspection Overview, 
U.S. Immigration and Customs Enforcement (June 26, 2013), https://www.ice.gov/factsheets/i9-
inspection#fineSchedule (last accessed on April 3, 2017).  

https://www.ice.gov/factsheets/i9-inspection#fineSchedule
https://www.ice.gov/factsheets/i9-inspection#fineSchedule

	CPCA Immigrantion 101 for Health Centers Presentation 6.27
	NILC - Health KYR for CaliforniaHealth+ Advocates HANDOUTS
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