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Executive Summary 
CCWA maintain there is a clear and compelling case that the State of Western Australia has failed 
to comply with the Bilateral Agreement with the Commonwealth relating to the Environment Impact 
Assessment (EIA) of the proposed Toro Energy Wiluna Uranium Project.

The content and recommended conditions of the WA EPA Assessment Report 1437 and the WA 
Minister’s conditions are seriously inadequate and do not provide “sufficient information to make 
an informed decision” in exercise of Commonwealth powers under Part 9 Approval of Actions of 
the EPBC Act. 

CCWA understands that the Federal Minister is not obliged to make a decision on the Wiluna 
Uranium Project on the basis of this EPA Report and may reject the report, in full or in part, or 
request further information and assessment work from the State of WA.

The State of WA has not complied with its undertaking under the Bilateral Agreement to ensure the 
environmental impacts of the action “are assessed to the greatest extent practical”. 

In particular: regarding relevant impacts on the conservation of endemic Tecticornia flora species 
and Stygofauna species; the identification and assessment of relevant impacts of the full mine 
water supply for the Lake Way open pit; and inadequate assessment of relevant impacts of 
proposed creek diversions through uranium pit works at both the proposed Lake Way and the 
Centipede uranium mine sites.

The proponent’s Environmental Review Management Programme (ERMP) has failed to 
demonstrate a capacity to protect the environment from the potential and likely relevant impacts of 
this uranium mining project. 

The ERMP also fails to comply with the objectives of the EPA Environmental Scoping document 
regarding assessment factors to maintain the diversity of flora and fauna at species level.

The risks and relevant impacts of the project on the environment are of such severity that they 
provide grounds for the Minister to reject the project in its entirety in accordance with the 
Commonwealth’s compliance responsibilities to the Objects of the EPBC Act.

Firstly: the Director General of DEC has advised there is a “significant risk of loss of a num-
ber of individual taxa, possibly at both species and subspecies levels, of Tecticornia should 
the project proceed as proposed”.

The Director General DEC has advised baseline studies on “priority areas of investigation”, on 
Tecticornia taxonomy, distribution and eco-physiological/habitat studies are: “to be resolved prior 
to any project approval”.

There is also a risk of extinction or significant adverse impacts on new Stygofauna species and 
ecological communities. Baseline flora and fauna studies should have been provided in the ERMP 
and been required in EPA assessment and must now be requested as further information before 
any approval decision is considered.

As this project involves a “nuclear action” the matter protected under Sec. 34 of the Act is “the 
environment”.



In exercise of the Commonwealth compliance responsibilities to the Object of the EPBC Act “to 
provide for the protection of the environment” and “to promote the conservation of biodiversity” 
CCWA urges no approval to a project that poses the potential or likely risk of extinction of flora and 
fauna species. To do so would bring the EPBC Act into public disrepute.

We urge you to reject the WA Minister’s condition No.8 Residual impacts. Tecticornia taxa 
endemic to the impact areas are to be removed, their unique habitat destroyed, and thereafter the 
proponent may experiment in attempt to re-establish conservation significant taxa in disturbance 
areas. The Objects of the EPBC Act oblige the protection and conservation of flora taxa on site in 
the integrity of their natural eco-physiological habitat.

Secondly: The ERMP of the proponent Toro Energy Limited proposes a high risk 
inappropriate site at Centipede on Lake Way as a shallow burial site in a uranium mine pit 
to dispose of some 9.1 million bulk cubic metres of radioactive tailings waste arising from 
two proposed uranium mine sites. The Centipede site is an ephemeral lake bed subject to 
major floods with flows of up to 1.3 m and to precipitation inundations of up to 3.2 m in 
depth.

This proposed near surface Tailings Storage Facility (TSF) is at risk of surface infiltration 
mobilising tailings contaminants following likely failure of clay capping over time and is at risk of 
erosion. The risks are exacerbated by the proposed location of a tailings cell wall alongside the 
main channel of the southern branch of Abercromby Creek.

The proposed tailings waste disposal does not comply with Commonwealth legislative 
requirements at the Ranger uranium mine: “to ensure that the tailings are physically isolated from 
the environment for at least 10,000 years”, and “to ensure that any contaminants arising from the 
tailings will not result in any detrimental environmental impact for at least 10,000 years”.

The proposed tailings disposal regime also fails to comply with a Motion of the Legislative Council 
of WA Parliament recommending the adoption of “equivalent or better environmental management 
regulatory requirements for any future uranium mine in WA as exists under Commonwealth and 
NT legislation for the operation of the Ranger uranium mine”.

On the key issue of environmental radiation there are a range of baseline studies and surveys 
required as further information that need to be properly assessed so the Minister has sufficient 
information to make an informed decision. Including for studies and assessment of 
Stygofauna and of aquatic macro-invertebrates as key ecological indicators and potential key 
receptors of radiation exposure pathways in this environment.

CCWA notes that the Federal Minister must require assessment of the potential environmental 
impacts from breaches of the proposed TSF. Possible breaches may involve infiltration of surface 
water and/or groundwater with resultant mobilisation of tailings and contaminants into the 
environment. This could be through infiltration, driving the proponent’s predicted pathway for tail-
ings solutes to concentrate and precipitate near the surface of Lake Way. There is a failure here to 
recognise the risks, to assess or to prepare capacity to respond to potential events that exceed the 
steady state operations of the facility.

Commonwealth compliance responsibilities to the Objects of the EPBC Act “to provide for the 
protection of the environment”, suggests that principles of ESD must be taken into account and 
necessitate a precautionary approach. CCWA considers that an approval of a high risk tailings 
disposal site at Centipede on Lake Way with the potential consequent exposure of the 
environment to impact by tailings and contaminants over time is at odds with ESD and 
precautionary principles and does not comply with Objects of th EPBC Act.



Given the profound procedural and content deficiences involved with the state assessment to date 
CCWA maintains that the Commonwealth should take over the EIA of the Wiluna Uranium Project 
in order for the Minister to be satisfied that appropriate relevant conditions can be enforced in any 
decision considered. 

Federal government policy commits to only allow the mining of uranium under the most stringent 
conditions and to ensure world best practice. CCWA strongly maintains that the deficiencies in the 
exiting state assessment mean there is inadequate infromation to grant such an approval. 

In making an approval decision there is a Commonwealth responsibility to overcome the 
inadequacies and omissions of the EPA Report and the major problems in relevant WA regulatory 
regimes identified by independent reviews. 

The EPA Report and the WA Minister have failed to recommend conditions to protect the 
environment from impacts of tailings disposal and failed to assess the potential impacts of mine 
water supply for the Lake Way open pit in years 7 to 14 of project operations and of proposed 
diversion of creeks through uranium pit works.

It must be demonstrated if this project can achieve and maintain a rehabilitated landform which is 
as physically and chemically stable as pre-mining and can comply with rigorous 
quantitative targets for gamma and radon emission rates that are no higher than pre-mining 
values, and if it cannot be demonstrated the project should not be approved.



CCWA submit that in any case there should be no 
approval for the Lake Way uranium mine pit as the 
proponent and the State of WA have failed to 
identify the source of mine water supply and failed 
to assess relevant impacts.

CCWA also submit that conditions must be imposed 
so that Uramurdah Creek shall not be diverted over 
uranium pit works and the main channel of this 
creek is not to be mined at Lake Way, and so that 
the main channel of the southern branch of 
Abercromby Creek shall not be diverted and the 
main channel of this creek not be mined at 
Centipede, to prevent potential contamination of 
surface water and protect these creeks in their 
natural state.

The EPA deferred these responsibilities to other WA 
regulatory regimes, in particular the Department of 
Mines.

The “Independent Review of Uranium Mining 
Regulation” conducted by the Uranium Advisory 
Group appointed by the WA government, found the 
Department of Mines “1999 Tailings Storage 
Guidelines” that were used in the ERMP and in the 
EPA Assessment to be “unsuited for current best 
practice management of radioactive tailings”. 

The Uranium Advisory Group’s key 
Recommendation No.9 has consequence for 
Commonwealth consideration of this project and any 
approval decision: 

“The 1999 Tailings Storage Guidelines and 
related documents should be completely revised 
to produce a World Best Practice Guidelines 
document that integrates all aspects of the 
management of uranium mining wastes.”

The State of Western Australia has failed to conduct 
an environmental impact assessment of the 
proposed disposal of radioactive tailings at 
Centipede on Lake Way in line with World Best 
Practice and the ERMP and the EPA Assessment 
have been compromised by reliance on the 
discredited “1999 Tailings Storage Guidelines”.

Fundamentally, this project and the WA Minister’s 
Conditions do not comply with the Objects of the 
EPBC Act.

The public have been denied procedural fairness 



and transparency in the WA Assessment process.
The ERMP put to consultation was seriously 
in-complete and did not comply with the objectives 
of the Environmental scoping document, 
Appendices containing important information on 
relevatn impacts were not included, and relevant 
baseline studies are still not available. 

Procedural fairness requires that a decision maker 
disclose material evidence to the parties and 
provide a reasonable opportunity to make 
representations on that material before making a 
decision.

The public have a right to be consulted on the full 
body of material evidence on relevant impacts. A 
range of further information is required to properly 
inform the public of impacts on the conservation of 
flora and fauna, impacts of mine water supply for 
the projects second open pit at Lake Way and of 
creek diversions through uranium pit works at both 
the proposed uranium mine sites, and impact risks 
in tailings disposal.

Given these circumstances, and the high level 
of public interest and concern around the project 
CCWA request that you publish your proposed 
decision rationale and conditions and invite public 
comment before a final decision is made. 

Issues of procedural fairness have compromised 
the State assessment process and there is a clear 
role and responsibility for redress of these at a 
federal level in order to best reflect the intent and 
obligation of the EPBC Act. 



The Conservation Council of Western Australia (CCWA) present this report to draw the attention of 
the Commonwealth Environment Minister to several matters relating to imminent decisions under 
the Commonwealth Environment Protection and Biodiversity Act 1999 (EPBC Act) regarding the 
proposed Wiluna Uranium Project.

The CCWA hold a number of serious concerns regarding the potential and likely impacts on the 
environment of the proposed construction and operation of a uranium mine at Lake Way by the 
proponent Toro Energy Limited. 

We submit that the proponent has failed to demonstrate in its Environmental Review Management 
Programme (ERMP) how it can effectively manage the full range of potential and likely environ-
mental risks and relevant impacts associated with the nuclear related aspects of this project. 

In our considered view, the significance and extent of the risks and impacts of this uranium mining 
project on the environment are grounds to reject this project in its entirety.

The project involves significant unacceptable risks and impacts on flora and fauna, 
including:
 

 The potential extinction of a number of endemic new Tecticornia groundwater dependent  • 
 flora species, through proposed habitat clearance and groundwater drawdown due to 

 mining;

 The potential extinction of endemic new Stygofauna subterranean crustacean species and  • 
 impacts on Stygofauna priority ecological communities, through proposed excavation of two  
 uranium open pits and associated groundwater drawdown effectively removing their unique  
 aquifer habitat.

The Director General of the WA Department of Environment and Conservation has provided 
advice to the Chairman of the WA EPA regarding the Wiluna Uranium Project assessment, and in 
particular the potential impact on Tecticornia species, stating that:

“It is apparent that, based on the current level of information, it is a reasonable 
assumption that there is a significant risk of loss of a number of individual taxa, possibly at 
both species and subspecies levels, of Tecticornia should the proposal proceed as 
proposed.” (Letter dated 13 April 2012).

In addition, the project proposal includes a high risk inappropriate site to attempt disposal of bulk 
radioactive tailings waste with a significant risk of dispersion of tailings and detrimental impacts 
from contaminants arising from the tailings over a long term period. 

Environmental grounds to reject the proposed 
Wiluna Uranium Project:1.



The proposed tailings disposal site at Centipede on Lake Way is an ephemeral lake bed subject 
to predicted major flood flows of 1.3 m in depth and major precipitation inundations of up to 3.2 m 
in depth and the proposed near surface tailings disposal is within the zone of 2 to 5 m depth of an 
active groundwater system. 

This site is an active hydrological environment and is linked into an important surface water and 
groundwater ecosystem at both local and regional levels. This ecosystem warrants due protection 
from the relevant impacts of uranium mining under the Objects and powers of the EPBC Act.

The project fails to protect the environment and fails to comply with legislative regulatory tailings 
requirements by the Commonwealth and Northern Territory governments at the Ranger uranium 
mine:

 “to ensure that the tailings are physically isolated from the environment for at least  
 10,000 years”;

 “to ensure that any contaminants arising from the tailings will not result in any 
 detrimental environmental impact for at least 10,000 years”

Further, the Recommended Conditions of the EPA Assessment Report 1437 and of the WA 
Minister do not comply with a Motion passed on 23 May 2012 by the Legislative Council of the 
West Australian Parliament (with support of State government members) recommending:

The government adopt equivalent or better environmental management regulatory requirements 
for any future uranium mine in Western Australia as exists under Commonwealth and Northern 
Territory legislation for the operation of the Ranger uranium mine in the Northern Territory with 
regard to the disposal of radioactive tailings, including the requirements that – 

 (a) The tailings are physically isolated from the environment for at least 10,000 years: and

 (b) Any contaminants arising from the tailings do not result in any detrimental environmental  
 impacts for at least 10,000 years.”

In the case of the Wiluna Uranium Project, compliance with the Commonwealth and Northern 
Territory regulatory standards for Ranger mine, and adoption of “equivalent or better” requirements 
as recommended by the WA Legislative Council for disposal of radioactive tailings in uranium 
mining, requires that tailings disposal must not proceed at the proposed Centipede site on Lake 
Way.

The concerns of CCWA are documented in our submission to the ERMP; in the WA Environment 
Defenders Office (EDO) June 2012 appeal on our behalf against the content and 
recommendations of the WA EPA Assessment Report 1437; and herein this CCWA Report 
addressing the EPBC Act requirements and responsibilities in this matter.



Whether or not to accept the WA EPA Report 1437 
under the Commonwealth – WA Bilateral Agreement: 2.

The EPBC Act gives powers to the commonwealth to decide, in full or in part, to not accept the 
State of Western Australia’s “Report and Recommendations of the Environment Protection 
Authority. Wiluna Uranium Project, Toro Energy Limited. Report 1437” (May 2012).

The contents of this Assessment Report and the Recommended Conditions of the WA Minister 
are, in our considred view, inadequate and in a number of respects do not contain sufficient 
information to allow you to make an informed decision in the exercise of your powers under 
Section 133 Grant of approval of the EPBC Act. In this respect, they do not comply with the
requirements of the Bilateral Agreement between the Commonwealth of Australia and the State of 
Western Australia made under Sec. 45 of the EPBC Act relating to Environmental Impact 
Assessment.

The Bilateral Agreement provides an important qualification, relating to the required contents of an 
Assessment Report, on any commonwealth approval decision over an action assessed under the 
agreement. If it does not provide sufficient information to make an informed decision then you do 
not have to make a decision:

“Western Australia notes that the Commonwealth Environment Minister must decide 
whether or not to approve an action assessed under this agreement and to attach 
any conditions to an approval… after receiving an Assessment Report from Western 
Australia which contains sufficient information to make an informed decision.” 
(Bilateral Agreement, Clause 14 (3) Assessment documentation)

The Bilateral Agreement, at Schedule 1 Clause 7 Assessment Reports, sets out a number of 
specific areas where the contents of an Assessment Report must provide “sufficient information 
to make an informed decision”. 

In this CCWA Report we submit evidence that the WA EPA Assessment Report 1437 does not 
provide “sufficient information to make an informed decision” in respect of complying with Clause 
7.3 (c), (d) and (e):

 “7.3 (c) a description of feasible mitigation measures, changes to the action or procedures  
 to prevent or minimise environmental impacts on relevant matters of national environmental  
 significance proposed by the proponent or suggested in public submissions; and

 7.3 (d) to the extent practicable, a description of any feasible alternatives to the action that  
 have been identified through the assessment process, and their likely impact on matters of  
 national environmental significance; and

 7.3 (e) a statement of recommended conditions for approval of the action that may   
 be imposed to address identified impacts on matters of national environmental 
 significance;”

The WA EPA Report has not addressed a feasible alternative suggested in public submissions, to 
prevent or minimise impacts on relevant matters of national environmental significance, for tailings 
disposal to not be undertaken at the proposed Centipede site on Lake Way or anywhere else on 
Lake Way. 

We submit the EPA Assessment Report and the WA Minister’s Conditions, if implemented, would 



lead to excessive and unmanageable impacts of the project’s nuclear related activities on the 
environment and does not comply with Sec. 21 of the EPBC Act for the protection of the 
environment from nuclear actions, a matter of national environmental significance covered by the 
Bilateral Agreement Schedule 1 Clause 7.3 (c), (d) and (e).

Despite Commonwealth accreditation of the WA Assessment process, we are deeply concrned 
that the WA EPA Assessment Report 1437 does not fully comply with the Aim and specific Objects 
of the Bilateral Agreement: at Clause 2(a) to contribute to protecting the environment; or at 2(c) “to 
contribute to ensuring an efficient, timely, and effective process for environmental assessment and 
approval of actions.”

To approve the recommended conditions of the WA Minister and to give rise to the consequent 
relevant impacts of this project would in our view be in contravention of the primary Object of the 
EPBC Act in Section 3 (1) (a) to provide for the protection of the environment and also be in 
serious contravention of compliance with Object 3 (1) (c) to promote the conservation of 
biodiversity.

Further, we submit that there are a number of relevant impacts of this proposed project within the 
meaning of Section 82 of the EPBC Act that have not been assessed “to the greatest extent 
practicable” in contravention of the undertakings of the State of Western Australia, as stated at 
Clause 10.3 of the Bilateral Agreement:

“The State of Western Australia undertakes to ensure that the environmental impacts that the 
action has, will have, or is likely to have (other than the relevant impacts) are assessed to the 
greatest extent practical.” 

In particular, the assessment of relevant impacts on the conservation of Tecticornia flora taxa 
and on Stygofauna species, and the identification and assessment of potential impacts of the full 
proposed mine water supply for the Lake Way pit and assessment of proposed creek diversions 
through uranium pit works at both Lake Way and at Centipede, have clearly not been “assessed to 
the greatest extent practical”.

In responding to this unsatisfactory circumstance you should note the clear intention of Section 
48A (3) of the EPBC Act, Mandatory Provisions, which states that:

“A bilateral agreement must include an undertaking by the State…to ensure that the 
environmental impacts that the following actions covered by the declaration have, will have 
or are likely to have… will be assessed to the greatest extent practicable.”



Proponent’s ERMP fails to comply with the objectives 
of the Environmental Scoping document2.1

The proponent’s ERMP fails to comply with the objectives of the WA EPA Environmental Scoping 
document for the assessment factors of Flora and Vegetation (given at EPA Report p.41) and of 
Fauna and Habitat (at p.46), where the objective in each case is to:

Maintain the abundance, diversity, geographic distribution and productivity of flora (and of fauna) 
at species and ecosystem levels through the avoidance or management of adverse impacts and 
improvement in knowledge; Protect the environment values of areas identified as having 
significant environmental attributes.

A project that risks the potential or likely extinction of flora taxa and of fauna species does not 
“maintain diversity”. 

Nor does this project and ERMP protect the values of areas having significant environmental 
attributes. As areas exhibiting new species of Tecticornia flora and / or new Stygofauna species 
are to be cleared, excavated and subject to groundwater drawdown, with consequent degradation 
or removal of the unique habitat areas of these new species. 

The decision now lies with the Federal Minister to see that the outcome of the assessment of the 
Wiluna Uranium Project does comply with the Environmental Scoping document objectives and 
does “maintain diversity” of flora and fauna species and protect the values of areas with significant 
habitat attributes for new species.

Independent reviews identify major problems in relevant 
WA regulatory regimes2.2

This is the first environmental assessment of a proposed uranium mining project in Western 
Australia and recent independent reviews have identified major problems in the current relevant 
regulatory regimes: 

The April 2012 “Independent Review of Uranium Mining Regulation” conducted by the Uranium 
Advisory Group appointed by the WA government, found the Department of Mines “1999 Tailings 
Storage Guidelines” that were used in the ERMP and in the EPA assessment to be “unsuited for 
current best practice management of radioactive tailings”. 

The September 2011 Auditor General’s report “Ensuring Compliance with Conditions on Mining” 
identified key areas of concern on the Department of Mines capacity and practice to regulate 
compliance with environmental conditions and to be transparent and publicly accountable.

These reviews raise fundamental issues on the capacity of relevant WA regulatory regimes to 
effectively regulate mining activity and to protect the environment. See 5.3 of this report on the 
UAG findings and Recommendations.

The WA EPA Assessment Report 1437 fails to take correspondent action to address these relevant 
concerns. 

In a range of relevant matters the WA EPA Assessment Report 1437 fails to impose conditions to 



protect the environment, instead deferring its responsibilities to that of other WA agencies to be 
addressed by them at some point in the future without recommending relevant required conditions 
to govern how they may do so in this case.

We refer the Commonwealth to the EDO Appeal Report (p.14-24) for a discussion of these 
concerns and request that your delegate read that documentation in context of scrutiny of the WA 
EPA Assessment Report in terms of EPBC Act compliance.

Any reliance on regulation of this uranium mining project at the State level is potentially 
compromised by identified major problems in the relevant WA regulatory regimes to which the WA 
EPA has proposed to defer its Bilateral Agreement responsibilities to set relevant conditions on this 
uranium mining project. 

3. Part 9 approvals of actions, required further 
information and relevant most stringent conditions:

We are mindful, in relation to the matters raised herein, of the nature and extent of your 
responsibilities and powers under the Commonwealth Environment Protection and Biodiversity 
Conservation Act 1999 and have sought to relate our comments and suggestions in each instance 
to the relevant provisions of the Act.

There remains a high level of uncertainty about potential and likely significant environmental risks 
and impacts associated with the proposed Wiluna Uranium Project, which have not been 
satisfactorily addressed by Toro Energy Limited in the ERMP, by the State of Western Australia 
under the Bilateral Agreement or by the WA EPA Report.

The CCWA calls for further assessment of this proposed uranium mining project. 

Either - by requiring the State of Western Australia to vary their Assessment Report and 
Recommended Conditions so as to comply with the Bilateral Agreement and to comply with the 
requirements of the EPBC Act to protect the environment.

Or - by deciding the Commonwealth of Australia take over the Assessment of the Wiluna Uranium 
Project under the EPBC Act and provide an Assessment Report and Recommendations that do 
comply with the Minister’s responsibilities to Section 21 Protection of the environment from nuclear 
actions of the Act.



We respectfully submit that there is not “sufficient information to make an informed decision” to 
impose relevant conditions to protect the environment under your Part 9 Approval of Actions 
powers of the Act. 

We urge the Commonwealth to exercise powers under Section 132 of the Act to request further 
information from the proponent (or from the WA government) relating to these matters before any 
approval may be considered to be provided for this project. This CCWA Report provides you with 
advice to the nature of a range of necessary further information under Section 132. We ask that 
you consider the exercise of these Section 132 powers in the context of the following discussion 
on needed conditions.

The Commonwealths has the ability to enforce relevant conditions in exercise of powers under 
Part 9 Approval of Actions and in exercise of responsibilities in this case to the Objects of the 
EPBC Act Section 3 (1) (a) to provide for the protection of the environment and Objects 3A (b) 
regarding the proper application of the precautionary principal to nuclear actions as matters of 
national environmental significance in accordance with Section 21 of the Act.

Further, in the approval decision process recommended relevant conditions that may be imposed 
to govern this project should be able to realise certain standards in line with Federal Government 
Policy and ALP National Platform (December 2011) commitments. 

Principally for the relevant conditions to meet a standard to constitute the most stringent conditions 
and world best practice, set out in the ALP National Platform, Ch.3 Building Australia’s Future, 
para 230 – 232, Uranium:

“230 Labor recognises that the production of uranium and its use in the nuclear fuel cycle 
present unique and unprecedented hazards and risks, including:

threats to human health and the local environment in the mining and milling of uranium, 
which demand the enforcement of very strict safety procedures;

231 Labor accordingly will only allow the mining and export of uranium under the most 
stringent conditions.

232 In relation to mining and milling, Labor will:

ensure that Australian uranium mining, milling and rehabilitation is based on world best 
practice standards,”



Responsibility to redress inadequacies and omissions 
of the WA EPA Assessment Report 14373.1

The Commonwealth now faces an additional responsibility in the exercise 
of EPBC Act powers to place relevant conditions to overcome the 
inadequacies and omissions of the WA EPA Assessment Report 1437 and 
to see that relevant WA regulatory regimes are directed to act in this mat-
ter under clear relevant required conditions so as to comply with EPBC Act 
requirements to protect the environment in the case of the Wiluna Uranium 
Project.

The State of Western Australia fails to impose any recommended 
conditions on matters with potential relevant impacts to this Section 21 
nuclear action referral, or to place any State conditions on these matters:
 

on proposed tailings disposal and required isolation of tailings from the • 
environment;

on radiation management activities and potential or likely impacts (other • 
than re dust storms & blasting);

on the potential or likely relevant impacts of some half of the mine water • 
supply to be sourced for the project in the period from year 7 to year 14, 
as the water supply for the proposed Lake Way pit operations;

on the proposed transport of uranium oxide concentrate across WA to • 
the SA border.

The State of Western Australia held a responsibility under the Bilateral 
Agreement to impose relevant conditions on these matters, so as to comply 
with Clause 14 (3) Assessment documentation and to comply with 
Schedule 1 Clause 7.3 (c), (d) and (e), regarding provision of “sufficient 
information to make an informed decision” regarding relevant impacts on 
matters of national environmental significance.

The Bilateral Agreement at Clause 16 notes that Section 134 of the EPBC 
Act includes a requirement for you to:  

“…consider any relevant State conditions when deciding whether to 
attach a condition to an approval.”

The State of Western Australia also held a responsibility to impose relevant 
State conditions on a proposed approval under the Bilateral Agreement 
regarding Schedule 1 Clause 7.3 (f), and we submit that in particular regard 
to a proposed mine water supply, it has not complied to provide “sufficient 
information to make an informed decision”.

The WA EPA Assessment Report also fails to place effective recommended 
conditions on compliance issues. We refer you to the EDO Appeal Report 
at p.23 Tecticornia and p.24-25 General conditions for a discussion of this 
aspect.

As the responsible Federal Minister in making your Section 133 Grant of 



Approval decision we urge the Commonwelath to set appropriate most stringent relevant condi-
tions to effectively regulate the relevant impacts of this proposed uranium mining project and to 
demonstrate that you can fully meet the Section 21 and Objects of the EPBC Act requirements “to 
provide for the protection of the environment” in this case. 

This decision should be made with out exposure to the inadequacies and omissions of the WA 
EPA Report that is now before you, or to the current inadequacies of relevant WA regulatory 
regimes as identified in recent reviews. Rather the decision making process should be supported 
with complete studies and management plans and transcend the failures of the WA regulatory 
regime. If this is not possible we urge the Commonwealth to reject the proposed Wiluna uranium 
mine.

Conditions to protect endemic Tecticornia flora and 
Stygofauna species from risk of extinction:4.

Section 134(1) Conditions of Approval allows the Minister to impose conditions on an approval that 
are necessary or convenient for the protection of matters protected by Part 3 Subdivision E 
Protection of the environment from nuclear actions and sets out the following in relation to 
conditions on approvals:

(1) The Minister may attach a condition to the approval of the action if he or she is satisfied that  
 the condition is necessary or convenient for:

(a) Protecting a matter protected by a provision of Part 3 for which the approval has effect   
 (whether or not the protection is protection from the action)…

For your consideration in this instance, we submit a number of relevant most stringent conditions 
subject to Section 134 of the EPBC Act which we say are required to address relevant impacts of 
the action. 

These proposed conditions are within your power to impose on an approval if it is given and we 
consider they are necessary and convenient to be applied in this case under Part 3 Subdivision E 
and under Section 21 of the Act for the protection of the environment from nuclear actions.

Any activities covered by a potential approval to this project, including clearance / disturbance and 
the excavation of two open pits and groundwater drawdown due to mining, must protect the 
environment so as to not result in:

The extinction of  any endemic Tecticornia flora species and taxa or the extinction of any 



Stygofauna subterranean crustacean species, including any potential new species in the 
study area;

Any significant adverse impacts on the abundance and distribution of Tecticornia sp 
endemic to the area;

Any significant adverse impact on groundwater dependent species or ecological 
communities, including on the abundance and distribution of new or currently identified 
Stygofauna priority ecological communities.

We state that it is axiomatic that in the responsible exercise of your EPBC Act powers you must 
realise the outcome of the Objects of the Act Section 3 (c) to promote the conservation of 
biodiversity and must not approve the potential or likely extinction of any flora or fauna species as 
a result of the activities and impacts of this project. 

Risk of extinction and of significant adverse impacts to 
new Tecticornia flora species4.1

The WA Department of Environment and Conservation (DEC) has advised the EPA on the 
potential extinction of Tecticornia flora species if this project were to go ahead. The WA EPA 
Report at 4.7 Flora and Vegetation, Assessment (p.42) states:

“Based on the current extent of surveys and taxonomic knowledge of Tecticornia species, the DEC 
has advised that the proposal could result in the loss of unidentified Tecticornia species from direct 
disturbance or groundwater drawdown.”

The EPA Report states at 4.7 Flora and Vegetation (p.39) that: 

“A per review of flora and vegetation studies indicated that a number of Tecticornia species 
were identified around Lake Way which potentially could be impacted (Actis Environmental 
2012).

“However, a considerable number of specimens could not be identified as known species 
within the existing taxonomic knowledge on Tecticornia species and are likely to represent 
some new species. 

There is concern that these potentially new species could be of conservation significance…
and could have very specific habitat preferences based on hydrology, salinity and landform.”



The project proposes two uranium mine open pits - at Centipede and at Lake Way. Both open pits 
involve significant proposed clearance and additional disturbance through groundwater drawdown 
due to mining of a low heath vegetation unit dominated by Tecticornia species which comprise 
about 6600 ha around Lake Way.

Some 620 ha of Tecticornia dominated vegetation is proposed to be directly cleared which 
comprises some 40 per cent of the total 1530 ha of proposed direct clearance due to the project 
and constitutes some 9 per cent of the total area of Tecticornia dominated vegetation around the 
Lake Way system.

However, Tecticornia are acknowledged to be a groundwater dependent species and the area of 
clearance and disturbance impact on Tecticornia includes a further 500 ha from groundwater 
drawdown due to mining.

The combined area of relevant impact on Tecticornia of 1120 ha represents a significant 17 per 
cent of the area of the low heath vegetation unit dominated by Tecticornia species around the Lake 
Way system. 

The extent of aerial impact due to clearance is given in the WA EPA Report Appendix 4 
Recommended Environmental Conditions, Schedule 1, Table 1 Summary of key proposed 
characteristics) and indicates:

In the case of the proposed Centipede deposit, some 280 ha or 40 per cent of up to 700 ha of 
vegetation proposed to be cleared is made up low heath Tecticornia species;

In the case of the proposed Lake Way deposit, some 340 ha or 58 per cent of up to 580 ha of 
vegetation proposed to be cleared is made up of low heath Tecticornia species.

The extent of the aerial impact due to groundwater drawdown is noted in correspondence from the 
Chairman of the EPA to the Director General of DEC:

“The project will result in clearing of about 620 ha (9 per cent) of the Tecticornia vegetation. In 
addition about a further 500 ha (8 per cent) of Tecticornia vegetation is located within an area 
where the groundwater will be drawndown by more than half a metre due to mining.”

A key factor in assessing the environmental impact on Tecticornia taxa, and the conservation 
significance of the proposed 1120 ha in combined clearance and disturbance by groundwater 
drawdown due to mining, is the “strong habitat differentiation and specificity across the area” noted 
in advice of the Director General DEC to the EPA Chairman: 

“A total of 69 specimens produced had reproductive parts, which facilitated identification but did 
not match with any currently named species of Tecticornia. This equates to 30 per cent of the 
specimens collected.

… The information for determining potential conservation impacts is incomplete. The potential 
diversity of taxa has not been adequately determined and studies have not been undertaken to 
determine if any novel taxa are new species, subspecies or affinities. …

Given this, an assessment of the potential level of impact on Tecticornia conservation based on 
an overall proportion of ‘Tecticornia habitat’ that will be impacted may bear no relationship to the 
distribution of individual taxa. It would appear from the number of different taxa determined at the 
site, that there may be strong habitat differentiation and specificity across the area.”

 (Letter dated 23 April 2012, obtained under FOI and available on request)



Consequently, based on the available information in the ERMP and in the WA EPA Report and the 
advice of the Director General of DEC, we can only conclude that to approve either or both of the 
proposed uranium mine open pits and associated groundwater drawdown may involve the 
potential or likely risk of extinction to new Tecticornia flora species.

Further, we state that in this case the required level of EPBC Act protection for species includes 
species that have not been listed under the Act and includes any new species present in the area 
that have not yet been formally identified: as the project involves a “nuclear action” and the matter 
protected under Section 34 is “the environment”.

We draw your attention to relevant aspects of conditions that you imposed in the Olympic Dam 
nuclear action decision where you sought to protect an unlisted species the Australian Giant 
Cuttlefish to the extent that the activities covered by that approval “must not result in any 
significant adverse impacts on the abundance and distribution” of that species (Olympic Dam 
Approval EPBC 2005/2270, Condition No.46, October 2011). 

CCWA call on you to exercise your EPBC Act powers to do no less for the protection of the 
abundance and distribution of Tecticornia flora species that are endemic to this area and to 
prevent any significant adverse impacts in this case.

We request that your delegate deliberate over the passages in the EDO Appeal Report on 
Tecticornia and on related General Conditions including Compliance issues (at p.13-14 & p.23-25) 
from an EPBC Act perspective for the protection of Tecticornia species and to understand that the 
WA Minister’s Conditions fail to provide that needed protection. 

The WA Minister’s Condition No.8 “Residual Impacts and Risk Management Measures. Conser-
vation and Improvement of the knowledge of Tecticornia” effectively provides the proponent with 
a period of a year after approval of the project to further identify the extent of the impacts of the 
project on Tecticornia species, and then only “where practical” to take into account the findings of 
that research in its operations. 

The relevant information sought under Condition No.8 should have been required as a baseline 
study during the ERMP and the WA EPA Assessment process to identify the potential and likely 
impacts of the project and should have been made subject to public consultation and to EPA 
Assessment of whether or not the project should proceed.



Required further information and a right to public 
comment to protect Tecticornia flora species4.2



To comply with the Objects of the Act Section 3 (1) (a) to provide for the protection of the 
environment, and (c) to promote the conservation of biodiversity in this case, CCWA call on the 
Commonwealth to exercise powers under Section 132 of the Act to request further information 
from the proponent as is required for the protection of Tecticornia species from the potential risk of 
extinction before you embark on your approval decision.

This required further information should have to include the results of studies proposed in the 
WA Minister’s Condition No.8 “Residual Impacts” and results of warranted further priority areas of 
investigation called for in advice by the Director General of DEC, which he properly stated should 
“be resolved prior to any project approval”.

The Director General of DEC wrote to the Chairman of the EPA regarding the Wiluna Uranium 
Project assessment and in particular the potential impact on Tecticornia species, stating in his 
advice that:

“It is apparent that, based on the current level of information, it is a reasonable assumption 
that there is a significant risk of loss of a number of individual taxa, possibly at both 
species and subspecies levels, of Tecticornia should the proposal proceed as proposed. 

However it cannot be categorically determined how many taxa may be at risk, nor what there 
taxonomic levels of uniqueness are. Further investigations are warranted.

The priority areas of investigation, namely taxonomy, distribution and eco-physiological / habitat 
studies, would all be matters that could be included in a survey and research plan, but such 
matters should ideally be resolved prior to any project approval.” 

(Letter dated 23 April 2012, obtained under FOI and available on request)

We urge the Commonwealth to publish all of this required relevant further information and invite 
public comment on this important matter through the exercise of your powers under Section 131A 
of the Act before any approval may be considered to be provided for this project.

The public has a right to procedural fairness, to be informed, to be consulted and to be able to 
make informed comment on the full body of required material evidence on the conservation of 
biodiversity and on the extent of the potential and likely impacts of this proposed uranium 
mining project in the extinction of endemic flora species. Clearly that has not occurred to date on 
any credible basis of sufficient information to properly inform public input.

At a minimum, you should exercise your Section 131A powers to publish your proposed decision 
and conditions and invite comment before you finalise any Section 133 Approval decision that you 
may propose to make.

The proponent should also be able to provide the public with a map of the areas that would need 
to be protected to maintain biological diversity and to protect new species of flora (and new 
species of subterranean fauna) in this matter.

The public can then compare the area requiring protection to conserve flora species, to the map 
given in the WA EPA’s Assessment Report in Appendix 4 Recommended Environmental 
Conditions, Schedule 1, Figure 3 showing areas that have been proposed to be ‘disturbed’, 
meaning to be cleared, excavated or subject to groundwater drawdown due to mining with 
consequent loss of habit areas and potential or likely risk of the loss and extinction of species.



4.3 Survival of groundwater dependent Stygofauna 
species and priority ecological communities

The survival of groundwater dependent endemic Stygofauna species and ecological communities, 
unique populations, habitats and ecosystems of subterranean crustaceans adapted to live in water 
in an arid region are at risk of potential extinction and of significant adverse impacts from this 
uranium mining project. Stygofauna populations at Lake Way hold a high conservation status of 
“rich diversity on a global standard”.

The WA EPA Report at 4.8 Fauna and Habitat, Assessment (p.46) states that:

“Calcrete aquifers in inland arid Australia, notably those around Lake Way, contain a rich and 
diverse assemblage of Stygofauna species which are totally dependent on the subterranean water 
bodies (Humphrey et al 2009). In recognition of the rich diversity on a global standard the calcrete 
Stygofaunal communities around Lake Way region were nominated for listing as threatened 
ecological communities in 2008 and are currently identified as priority ecological communities.”

In deliberating on your decision, you must take account that the ERMP and the WA EPA 
Assessment Report have failed to demonstrate: If a number of potentially new Stygofauna 
species, unique populations, and ecological communities of Stygofauna subterranean crustaceans 
are effectively conserved and protected outside of the impact area of the project; or are at risk of 
extinction or at risk of significant adverse impacts from this project going ahead.

The EPA Report declares (p.46-47) that only preliminary findings are available, from a number of 
Stygofauna surveys carried out at the Lake Way deposit and the West Creek bore field from 2009 
up to January 2012, pending completion of all taxonomic work. It is not clear if three earlier cited 
surveys carried out at the Centipede deposit between 2007 and 2010 have completed all 
taxonomic work and have produced findings – other than preliminary findings.

In addressing the risk from ‘indirect impacts’ of the project due to groundwater drawdown for 
mining, that result in a subsequent loss of Stygofauna habitat, the EPA Report states (p.47) that 
the pit drawdown areas “intersect the priority identified ecological communities”. 

The Report does not quantify these indirect impacts on potential new Stygofauna species or 
quantify the impacts on identified priority ecological communities. It only professes that these 
impacts can be ‘minimised’ by future work on unspecified ‘barrier systems’ to attempt to mitigate 
some of the proposed groundwater drawdown due to mining, but without evidence. 

The direct impacts from excavation of the two proposed mining pits that directly remove 
Stygofauna and their habitat are fully accepted by the EPA Report including that “some Stygofauna 
species could potentially be impacted by mining activities” (p.46). The EPA Report dismisses the 



importance of this by claiming that “Stygofauna species found within the pit areas are likely to be 
widespread” (p.47) even though they have not identified which species are involved. The EPA’s 
view on Stygofauna species being widespread is inconsistent with academic research into the 
diversity found in isolated Stygofauna populations in the Yilgarn calcrete region. The Yilgarn 
calcretes have been described as ‘islands under the desert’ because of the high numbers of 
endemic taxa and the diversity of species. 

Regarding the protection of groundwater dependent species and the extraction of water for mining 
purposes, in the case of Olympic Dam Approval Condition No.27 Extraction of Water, you required 
that:

“The Approval Holder must ensure that the extraction of water from Wellfield A and B…
does not have a significant adverse impact on groundwater dependent listed threatened 
species or Ecological Communities.”

We submit that this is relevant to your required protection of groundwater dependent endemic 
Stygofauna species in this case and we call on you to extend the same level of protection from 
“significant adverse impact” to groundwater dependent Stygofauna species and ecological 
communities at risk of impact in this case.

Firstly, CCWA call on you to exercise your powers under Section 132 of the EPBC Act to require 
further information of completed baseline survey work and taxonomic studies to fully ascertain 
the diversity and conservation status of Stygofauna species and of new and of currently identified 
priority ecological communities in the impact areas. 

This should have been provided in the ERMP as basic baseline studies and have been assessed 
by the EPA Report.

Secondly, CCWA call on you to exercise your EPBC Act Part 9 decision powers to protect any new 
Stygofauna species and any new Stygofaunal priority ecological communities in the study area 
from the risk of potential or likely extinction and from any significant adverse impact due to the 
proposed relevant impacts of this uranium mining project.

If protecting fauna species requires you to decide to reject the project proposal, involving either or 
both of the proposed open pits and associated groundwater drawdown impacts not going ahead, 
then we submit that you are obliged to responsibly do so to effectively protect the environment 
from the relevant impacts of nuclear actions in this case.



Approval decision – to risk potential extinction of new 
species or to protect the environment?4.4

We submit that relevant conditions to protect flora and fauna species from potential extinction or 
from significant adverse impacts are necessary or convenient under the proper exercise of your 
powers in Section 134(1) of the EPBC Act for the protection of the environment from nuclear 
actions under Section 21 of the Act.

You can only conclude that there is a “significant risk of loss of a number of individual taxa of 
Tecticornia should the proposal proceed as proposed” based on appraisal of the available 
information in the ERMP and the WA EPA Report 1437 and in respect of the compelling advice of 
the Director General of DEC on impacts of this project.

To protect Tecticornia flora taxa and species under your EPBC Act responsibilities requires you to 
take a precautionary approach under the Objects of the Act in Section 3A (b), we submit that this 
requires that you do not approve either of the proposed open pit mining operations at Centipede or 
at Lake Way in this case.

In deliberating on your assessment decision we believe that you must not accept the premise of 
the so called “residual impacts” proposal set out in the WA EPA Assessment Report 1437, at 4.7 
Flora and vegetation, Assessment, Residual impacts (p.42-43), and contained in the Recommend-
ed Condition No.8 “Residual Impacts and Risk Management Measures, Conservation and 
Improvement of the knowledge of Tecticornia”

Under the WA Minister’s Condition No.8 “Residual Impacts” potential new species and taxa of 
Tecticornia flora endemic to the area, specified in a plan at 4.7 as “any Tecticornia taxa and 
unidentified specimens located only within the disturbance area and area of groundwater 
drawdown greater than 0.5 m” (p.42-43), are to be removed and their unique groundwater 
dependent habitat is to be subject to clearance and disturbance. 

The continued survival of these conservation significant taxa is reliant on yet to be demonstrated 
“storage, preservation and propagation techniques” and on a proponent’s attempt some years 
later to effectively conduct yet to be proven “research on requirements and techniques for re-
establishing Tecticornia vegetation communities and conservation significant taxa in rehabilitating 
disturbance areas.” 

On the contrary, CCWA submit that compliance with the Objects of the EPBC Act in Section 3 (1) 
(a) to provide for the protection of the environment, and (c) to promote the conservation of 
biodiversity requires that endemic species and taxa must be effectively protected and conserved in 
the wild and on site in the integrity of their natural eco-physiological habitat.

In this regard, we submit that this proposed action as set out in the ERMP, the EPA Report 1437, 
and the WA Minister’s Conditions fundamentally fails to comply with the precautionary principle 
that you are required to observe under the Objects of the Act Section 3A Principles of ecologically 
sustainable development: (b) If there are threats of serious or irreversible environmental damage, 
lack of full scientific  certainty should not be used as a reason for postponing measures to prevent 
environmental degradation;

As the responsible Commonwealth Minister we call on you to set a strong precedent under an 
EPBC Act approval that will not risk the survival and potential extinction of endemic flora species 
and taxa on unproved and yet to be conducted research. We urge you not to approve the removal 
of a unique habitat of endemic species and thereafter experiment on potential ‘rehabilitation’ of the 
integrity, complexity and diversity of that habitat.



In exercising Commonwealth assessment decision powers under Section 133 of the Act, it is 
found that relevant most stringent conditions to protect species from risk of extinction can’t be met, 
because of the nature of this project and its potential or likely impacts, or because of the lack of 
sufficient available information to impose relevant conditions to protect the environment, then we 
call on you to not approve the project.

To approve the potential or likely extinction of flora and fauna species would in our view bring the 
EPBC Act into most serious and unnecessary public disrepute and any approval to do so will be 
strongly contested by the CCWA.

5. High risk siting of proposed tailings disposal and 
failure to isolate tailings from the environment:

When making your assessment of the proposal under Section 133 of the EPBC Act, we urge you 
to carefully examine the Objects of the Act in Section 3, especially the primary objective of the 
legislation to provide for the protection of the environment. We urge you to give due consideration 
to the  accurate interpretation of Section 133 in the context of this project’s proposed disposal of 
some 9.1 million bulk cubic metres of radioactive mine tailings at the Centipede site on Lake Way 
and the potential and likely impacts this will have on the environment.

We say that to do this accurately, the precautionary principle set out in Objects Section 3A (b) 
must be seriously deliberated upon. Where there is risk to the environment from this project or 
elements of this project, especially when they can be feasibly avoided, the decision and answer on 
whether or not to approve the project must be ‘no’. 

In terms of your application of the Objects of the Act and in particular of the precautionary principle 
we submit this project proposes an inappropriate high risk site to attempt near surface disposal of 
radioactive tailings. 

In this instance, a rejection of the proposed tailings disposal site is required to be applied for the 
protection of the environment from nuclear actions, a matter protected under Section 21 of the 
EPBC Act respectively.

The proposed Centipede site on Lake Way is a high risk site for the purpose of tailings disposal 
because of the active hydrological nature of the site. The Lake Way playa system has linked sur-
face water and groundwater ecosystem at both the local and regional levels, consequently there is 
significant risk of dispersion of tailings and contaminants over time.

The proposed Centipede site on Lake Way is on an extensive ephemeral lake bed with a surface 
area of 245 km sq. According to the WA EPA Report 4.5 Surface flows (p.35) the site is subject to 
major flood flows of 1.3 metres in predicted depth of water in a 100 year average recurrence flood 
event and up to 3.2 metres of inundation from a probable maximum precipitation rainfall event at 
the proposed bund location.

The proposed disposal of some 9.1 million bulk cubic metres of tailings waste material presents 
both near and long term serious contamination risks with potential significant adverse impacts on 
the environment. We remind you that these wastes must be effectively isolated from the 



environment for the period the radioactive waste material remains a hazard.

The ERMP proposes shallow burial of the radioactive tailings waste with a base of disposal at 
between 4 and 6 metres below the surface level of the lake bed. Further, the zone of tailings 
disposal is within the bounds of an active groundwater system of some 2 to 5 metres in depth 
below the surface of the lake bed.

Lake Way is part of large scale regional surface water system and the EPA Report acknowledges 
(p.44) that: 

“The lakes in the region are connected to the regional and local groundwater systems and 
this is often reflected in the ecology in and around the lakes (Outback Ecology 2011).”

In such an active surface water and groundwater hydrological system the weak nature of the 
proposed physical containment features do not provide a credible guarantee to provide for the 
physical integrity of the Tailings Storage Facility (TSF) and any effective mitigation against leakage 
of tailings contaminants. The TSF must protect the environment from impacts over the period of 
hazard this waste represents – in effect in perpetuity.

The WA EPA Report, at Section 4.3 Mine closure and rehabilitation, Waste management – in pit 
TSF (p.26), refers to a range of features that depend on the long term uniform performance of clay 
layers: surface bunds with partial riprap, pit walls consisting in part of silt/sand gravel fill materials 
with an ‘erosion protection layer’, a proposed 300 mm clay base, and a 2 metre ‘cover’ including a 
clay layer and the new top soil layer, that is proposed to be placed over the bulk radioactive 
tailings in an attempt to isolate these toxic wastes.

These clay features can reasonably be expected to prove vulnerable to infiltration of surface water 
and of groundwater with consequent mobilisation of tailings and contaminants over a long term 
period of hazard.

This proposed Tailings Storage Facility has an additional unacceptable risk of erosion due to the 
proposed location of a tailings cell wall alongside the main channel of the southern branch of 
Abercromby Creek (see ERMP 2.5).

The WA EPA Assessment Report states at Section 4.3 Mine closure and rehabilitation, Closure 
(p.26-27) that:

 “A contingency response plan would also be developed as part of the monitoring program.”

However, the EPA Assessment Report fails to set Conditions to govern agreed post mining 
outcomes. It does not describe or identify methods nor does it provide models of what may be 
involved in addressing relevant contingency scenarios in a closure/ post closure period. The EPA 
also fails to set or even identify the planning time period involved.



Further, the EPA has not provided any qualitative or quantitative appraisal of the capacity for and 
cost of interventions that may be required by the proponent and / or by the State and 
Commonwealth governments to reliably realise contingency response scenarios. There has been 
no allocation or identification of the body that will claim responsibility to intervene in a post closure 
scenario where rehabilitation has failed and containment or isolation of tailings have failed.

These are key issues for determining a bond and the EPA has failed to impose Conditions for a 
required bond.

The EPA has not responded to serious public concern over the statement by the proponent in the 
ERMP that:

“Toro will aim to complete relinquishment of tenure within ten years after cessation of mining.”

This raises serious concerns of a ‘blank cheque’ of future public liability if the EPA proposed 
approval is granted.

In deliberating over your EPBC Act decision we urge you to consider these circumstances in 
combination:

A proposed high risk inappropriate tailings disposal site at Centipede on Lake Way in an active • 
hydrological surface and groundwater ecosystem; 

Proposed dumping of some 9 million bulk cubic metres of radioactive tailings waste in a mani-• 
festly inadequate TSF (dependent in large part on the long term performance of clays layers in 
the base, the walls and the cover) that will arguably fail to isolate tailings from the environment 
over time;

An associated absence of any recommended conditions to manage and govern tailings dis-• 
posal risks;

An absence of any credible contingency planning to respond to what may go wrong over time.• 

Failure to demonstrate required regulatory standards 
to isolate radioactive tailings waste5.1

The proponent’s ERMP and the WA EPA Assessment Report 1437 fails to demonstrate a 
capacity to comply with the legislative tailings disposal requirements by the Commonwealth and by 
the Northern Territory governments at the Ranger mine “to ensure that the tailings are physically 
isolated from the environment for at least 10,000 years”, and “to ensure that: Any contaminants 
arising from the tailings will not result in any detrimental environmental impact for at least 10,000 
years”

In fact, the EPA Report and the WA Minister have failed to impose any conditions on the proposed 
disposal of uranium mine tailings at the Centipede site on Lake Way and leaves the regulation of 
this important matter up to the Department of Mines and Petroleum under the WA Mining Act 1978. 
Rather than properly acting under the responsibilities of the Bilateral Agreement to impose 
relevant conditions on the project to comply with the requirements of the EPBC Act for protection 



of the environment from the impacts of nuclear actions.

Ranger Mine in the Northern Territory is subject to Commonwealth required regulatory tailing stan-
dards contained in a document ‘Ranger Project Environmental Requirements’, a management tool 
imposed by the Commonwealth government under the Atomic Energy Act 1953. 

Appendix A (Paragraph 11) to the Schedule to the authority states that:
11.3 Final disposal of tailings must be undertaken, to the satisfaction of the Minister with the 
advice of the Supervising Scientist on the best available modelling, in such a way to ensure that:

 i) The tailings are physically isolated from the environment for at least 10,000 years;

 i) Any contaminants arising from the tailings will not result in any detrimental environmental  
 impact for at least 10,000 years;

This Commonwealth regulatory wording reflects the understanding that final disposal of all tailings 
should be undertaken in such a way to ensure that the tailings are physically isolated from the 
environment for at least 10 000 years, to the extent that no contaminants arising from the tailings 
will result in any detrimental environmental impact for at least 10,000 years. 

A condition of any approval to the Wiluna project must specify compliance with the same set of 
requirements.

You should give due consideration to a motion passed by the Legislative Council of the Parliament 
of Western Australia with support from State government members on the 23rd of May 2012 which 
recommends adoption of “equivalent or better” requirements:

“That this house recommends, should the government proceed with its intention to license 
uranium mining in Western Australia, the government adopt equivalent or better environmental 
management regulatory requirements for any future uranium mine in Western Australia as exists 
under Commonwealth and Northern Territory legislation for the operation of the Ranger uranium 
mine in the Northern Territory with regard to the disposal of radioactive tailings, including the 
requirements that – 
 (a) The tailings are physically isolated from the environment for at least 10,000 years: and

 (b) Any contaminants arising from the tailings do not result in any detrimental environmental  
 impacts for at least 10,000 years.”

The State of Western Australia Minister for Mines and Petroleum the Hon. Norman Moore has 
stated a clear policy commitment (in Media Statement “World’s best practice will rule uranium 
section” 20 May 2010) that:

 “Best practice regulation will govern any future uranium mining”
 
We submit that your EPBC Act responsibilities to protect the environment from the impacts of 
uranium mining and nuclear actions, Federal Government Policy and ALP National Platform 
commitments, and the relevant commitments of the State of Western Australia, obliges you to 
impose world best practice standards and environmental management regulatory requirements in 
this case.

The Commonwealth environmental management regulatory requirements at Ranger “to ensure 
that: The tailings are physically isolated from the environment for at least 10,000 years” and “to en-
sure that: Any contaminants arising from the tailings will not result in any detrimental environmen-



Uranium Advisory Group rejects the State of Western 
Australia’s Tailings Storage Guidelines5.2

The Uranium Advisory Group (UAG) was established 
In August 2010 by the State of Western Australia to 
conduct an independent expert review of the
 uranium mining regulations as exist in WA. 

The purpose of this review was to benchmark the 
proposed West Australian regulatory framework 
and proposed principles for uranium mining against 
World Best Practice. The review was convened 
through the Australian Centre for Geomechanics, a 
pre-existing joint venture between the CSIRO, 
University of Western Australia, and Curtin 
University.

The Executive Summary of the UAG report 
“Independent Review of Uranium Mining Regulation” 
(April 2012) states:

“At present, the overwhelming conclusion of the 
review is that the current framework, albeit 
robust and subject to regular updating with 
national guidelines, does not fully deliver World 
Best Practice. This is primarily due to the 
overlap between the various agencies operating 
within the integrated regulatory framework, the 
uneven adherence to risk based assessments, 
the lack of legislative and policy supports for 
open publication of regulatory compliance data, 
and the lack of the required quality management 
systems in some agencies.” 

The UAG report has made nine key 
recommendations which pertain to the Department 
of Mines and Petroleum (DMP) but also include the 
Environment Protection Authority and the 
Department of Health. 

tal impact for at least 10,000 years” constitute world 
best practice standards and best practice regulation.

These requirements should be imposed in any 
assessment decision considered by the 
Commonwealth and should be used as relevant 
conditions to test compliance of the proposed tailings 
disposal site at Centipede on Lake Way.



These key UAG recommendations are relevant to the exercise of your EPBC Act responsibilities 
in this case and to test that any decision you may make delivers on the Federal government policy 
commitment in December 2011 that:

“Labor will ensure that Australian uranium mining, milling and rehabilitation is based on 
world best practice standards.”

UAG key recommendation No.9 on the Management of Mining Wastes is of principal relevance to 
the exercise of the Federal Ministers powers under the EPBC Act Part 9 Approval of actions in this 
uranium mining case. 

The UAG report states at 6. Recommendations of the Review, 6.9 Management of Mining Wastes 
(p.70): 

“As discussed at Section 5.6, the updated 1999 Guidelines ‘Safe Design and Operating 
Standards for Tailings Storage’ and related documents are unsuited for current best 
practice management of radioactive tailings.

Recommendation 9: The 1999 Tailings Storage Guidelines and related documents should 
be completely revised to produce a World Best Practice Guidelines document that 
integrates all aspects of the management of uranium mining wastes.”

The UAG review notes the DMP 1999 Tailings Storage Guidelines was being updated and states 
at Section 5.6 Management of Uranium Mining Wastes (p.61) that when it comes to the 
management of uranium mining waste, the version of the document that was made available for 
review was “lacking protocols for dealing with this specific type of waste”. 

The Uranium Advisory Group review notes that all uranium tailings storage facilities (TSF) should 
probably be classified, by default, as Hazard category 1 facilities, and states (Section 5.6.1, 
p.61-62) that:

“Particular deficiencies of the revised document include: 

Although the 1999 Guidelines refer occasionally to ‘risk’, a holistic risk-based approach to 
tailings management is not a central component of the approach advocated. … 
In an application such as uranium tailings management, which is likely to generate a great 
deal of scrutiny and debate, a risk based philosophy is suggested as being essential and 
excluding such an approach is inconsistent with currently accepted World Best Practice. … 

As an example, if a TSF is rated as a ‘High’ category facility, the document provides mini-
mum guidance on how long term, post-closure stability of the facility is to be assessed, 
other than to refer to the requirement to have a radioactive waste management plan 
(RWMP) in place, as described in the NORM 4.2 (DMP 2010) document, “Managing naturally 
occurring radioactive material (NORM) in mining and mineral processing” guideline. …

This represents thinking that was current about two decades ago – that a compacted 
clayey soil represents a long term barrier to radon emissions from, and rainfall percolation 
into, encapsulated waste. It is now widely accepted that this type of prescriptive solution is 
flawed. ...

Covers of this type inevitably dry out at some point, subsequently desiccating and cracking 
and becoming permeable to both gas outflow and water inflow. …





The solution of a ‘compacted, clay-soil mixture’ does not satisfy this requirement and the 
NORM 4.2 document, and those that refer to it, cannot be considered World Best Practice in 
this important field of long-term stability of uranium mill tailings storage.”   

In response to the UAG report, the DMP rejected the UAG Recommendation to develop a 
separate guideline for the management of uranium mining wastes.

Instead, DMP said they had commenced drafting a new Code of Practice for Tailings Storage 
Facilities (TSF) to reflect recent advances and trends in TSF design and management in line with 
a risk based approach. The new Code of Practice will apply to the design, construction and 
operation of all TSF in WA. The DMP stated in April 2012 that this would be released for public 
review in mid-2012. 

In August 2012 the DMP told the CCWA that redrafting has not yet reached the stage of being 
available for public release and DMP are now unclear when the new Code of Practice for TSF in 
WA may be finalised.

To make an EPBC Act decision of approval you must impose relevant conditions to protect the 
environment including in our view to ensure that the tailings are physically isolated from the 
environment for at least 10,000 years; and then decide on the appropriateness of the proposed 
site at Centipede on Lake Way to comply with the required conditions; and also decide on the 
capacity of relevant WA regulatory regimes to comply with World Best Practice standards and to 
comply with the required conditions that you impose.

Any EPBC Act decision that you may propose to make in this case must be able to deal with the 
following facts:

The ERMP proposed tailings disposal site and design, construction and operation of • 
the TSF is at best based on a discredited 1999 Tailings Storage Guideline that the UAG 
Review Report found was “unsuited for current best practice management of radioactive 
tailings”;

The WA EPA Assessment Report has failed to set any recommended conditions on pro-• 
posed disposal of tailings, and did not assess the site to comply with the relevant impact 
conditions to “ensure that tailings are physically isolated from the environment for at 
least 10,000 years”;

The EPA Report defers the State of Western Australia’s responsibility under the Bilateral • 
Agreement to protect the environment and to impose relevant conditions in terms of 
proposed disposal of tailings on to the DMP and their regulatory regime - including the 
1999 Tailings Storage Guidelines;

There is no commitment or apparent intention by the WA EPA or by DMP to require the • 
proponent to resubmit the proposed tailings disposal site and the design, construction 
and operation of the TSF so as to require compliance with World Best Practice or with a 
new Code of Practice for TSF in WA;

The State of Western Australia has failed to conduct an environmental impact assessment of the 
proposed disposal of uranium tailings at Centipede on Lake Way in line with World Best Practice.

Fundamentally, this matter can’t be addressed by proposing to first approve the proposed high 
risk tailings disposal site and at some point thereafter to seek compliance with World Best Practice 
standards through a Commonwealth regulated management plan and/or through a new Code of 



Practice for TSF in WA.

It cannot be assumed a new DMP Code of Practice for TSF in WA will be in line with World Best 
Practice and exhibit capacity to: “ensure that tailings are physically isolated from the environment 
for at least 10,000 years”.

There are responsibilities under the EPBC Act to see that the proposed tailings disposal site and 
the proposed design, construction and operations of the TSF have been properly assessed in line 
with World Best Practice standards. We submit that the findings of the UAG Review Report 
demonstrate that the proposed TSF  has not been properly assessed in line with World Best 
Practice Standards.
 
Further, we submit that the WA EPA Assessment of the appropriateness or otherwise of the 
proposed tailings disposal site at Centipede on Lake Way is compromised by reliance on the 1999 
Tailings Storage Guidelines.

There can be no reliance placed on the ERMP proposed tailings disposal site; or on the ERMP 
proposed design of a Tailings Storage Facility at that site; or on the WA EPA Assessment of the 
proposed tailings disposal site or of the proposed TSF design at that site - all of which relied upon 
the now discredited DMP 1999 Tailings Storage Guidelines and all of which were not in line with 
World Best Practice standards.

The UAG review found these Guidelines: “unsuited for current best practice management of 
radioactive tailings”, and in need of being: “completely revised to produce a World Best Practice 
Guidelines document that integrates all aspects of the management of uranium mining wastes.”

In these circumstances, in the proper exercise of Commonwelath EPBC Act decision powers, the 
Commonwealth should take control and responsibility for further Environmental Impact 
Assessment of the Wiluna Uranium Project. 

A predicted pathway of tailings leakage to near surface 
at Lake Way:5.3

Wiluna Uranium Project studies, first released in May 2012 as Appendices to the ERMP, disclose 
long term leakage of tailings contaminants from the Tailings Storage Facility (TSF) and predict a 
physical pathway for solutes to concentrate and precipitate near the surface of Lake Way, outside 
of the mine area, and through an aquifer habitat known for its Stygofauna activity and interactions 
with the lake’s surface water ecosystem. (Please note this was released after the WA EPA public 
review of the ERMP and has not been subject to public consultation along with a few other studies 
and many more that are still pending.) 



The “Centipede Groundwater Impact Assessment” modelled 
leakage of tailings contaminants from the backfilled pits over the 
first 1,000 years following mine closure and predicted the 
movement of seepage through groundwater and off the mine site:

“Based on the results of the groundwater modelling 
undertaken for this study, the following conclusions are 
presented for model Run 2 (cut-off walls in place): …

At some localities, located closer to the outer edge of the mine 
the water levels recover to close to pre-development levels 
after a period of between ~50 years after the completion of 
dewatering. …

The particle tracking results suggest the following:
The majority of any solutes that migrated out of the Centipede 
mining area would travel around the periphery of the cut-off 
walls, controlled by a combination of natural gradients and 
residual drawdown following the cessation of dewatering.
The general travel direction is north-north-east, in the general 
direction of Lake Way. The maximum predicted travel distance 
from the mining area is approximately 1km, measured 
perpendicularly from the mine boundary. …

Taken as a whole, the particle tracking results for the 
conditions simulated in Run 2 suggest that the majority of any 
solutes released from the mining process at the Centipede 
deposit would migrate upward before being concentrated (and 
possible precipitated) via evapotranspiration near the surface 
of Lake Way. … 

Particle tracking does show that seepage will leave the mine 
site, but only after water levels recover following cessation of 
dewatering. …any contaminants are likely to move less than 
1.5 km after 1,000 years of seepage. …

An initial U concentration of up to 128mg/L could potentially 
be released into the groundwater from the backfilled material 
of heap leach tailings, if it is assumed that all leachable 
uranium is released in a single pulse. …

Sensitivity analysis clearly highlighted the significant 
influence that adsorption (and selection of an appropriate 
adsorption coefficient) has on the predicted transport of 
uranium from the proposed backfilled mine void.”
 
(“Centipede Groundwater Impact Assessment” by RPS Aquaterra, 
7.Conclusions p.41-43, in the Final ERMP, Appendix G, May 2012)

Responsibilities under the EPBC Act give power to the 
Commonwealth to protect the environment from the potential 
detrimental impacts of this predicted pathway for the release of 
tailings contaminants into the environment. 



You must now require assessment and modelling of the effect of infiltration flows to drive this 
pathway and the level of consequent relevant impacts, matters that have not been included in 
impact assessment to date. 

The potential for groundwater upwelling into tailings with consequent mobilisation of contaminants 
and risk of detrimental environmental impacts is a key concern raised in public submissions. In the 
“Response to Submissions” by Toro Energy Limited (May 2012, p.54) the proponent 
acknowledged that groundwater will return to original flows but is dismissive of the potential for 
groundwater to move through the tailings:

“After closure, the water table would be expected to recover to its original levels and groundwater 
flows returned to their original configuration. Given the tailings permeability would be generally 
lower than the surrounding natural geology, groundwater flows would tend to move preferentially 
through the surrounding materials rather than through the tailings mass itself.”

As Minister, you must not dismiss the potential for groundwater to infiltrate through the tailings 
over time.

Further, you must be mindful that the project design for the Tailings Storage Facility is based on 
the Department of Mines 1999 Tailings Disposal Guidelines that has been discredited by 
independent expert advice of the Uranium Advisory Group, including advice against reliance on 
clay covers to contain tailings: “Covers of this type inevitably dry out, subsequently desiccating 
and cracking and becoming permeable to water inflow.”

We submit the proponent places an unacceptable reliance on clay cover, clay walls and in-situ clay 
pit ‘liner’. The proponent states in the Final ERMP Appendix C, “Mine Closure and Tailings” (C-4, 
May 2012) that:

“Materials of construction of cell walls: Suitable earthen construction material (mostly 
clays) will be selected from the non-mineralised overburden and waste rock during mining 
and either placed directly onto embankments or stockpiled for later use. …

Liner: Clay that is in situ at the base of the mining cells will be prepared as a low 
permeability base by first smoothing the base of the TSF then scarifying, Moisture 
conditioning and compaction will provide a base equivalent to a 300 mm engineered liner.”

In taking a precautionary approach as required by the Objects of the EPBC Act you must not adopt 
the assumptions in the proponent’s modelling and TSF design of uniform performance of clay 
barriers over time.

As Minister, your responsibility to protect the environment in this case is not limited in time. You 
must prevent detrimental impact from tailings contaminants arising throughout the period of hazard 
of this waste material. You must satisfy yourself that the project design and potential conditions of 
approval act to prevent relevant environmental impacts from arising – otherwise you must not 
approve this high risk tailings disposal site.

This must include a demonstrated capacity to prevent impacts by effective corrective action at the 
TSF site to remediate post closure non-performance contingency scenarios of seepage, cover 
failure, erosion and flooding.

However, the proponent proposes to leave the method of such potential interventions to be deter-
mined after the event of occurrence of cited contingency scenarios of i) seepage; ii) cover failure; 
or v) flooding, stating:



“Mine Closure, Rehabilitation and Monitoring: … Any non-performance would be remediated 
as soon as possible with the method to be determined at the time of any occurrence (see 
attached reports from Knight Piesold).”

(Final ERMP Appendix C, “Mine Closure and Tailings”, C-5, May 2012)

CCWA submit that it is unacceptable to propose to dump some 9.1 million cubic metres of 
radioactive tailings waste at Centipede and only thereafter to decide what to do if things go wrong. 
Further assessment work is required to know if interventions are possible otherwise an approval 
risks unacceptably impacts will result.

We remind you that Centipede on Lake Way is a high risk inappropriate site for tailings disposal. 
Exhibiting a 72 hour duration probable maximum precipitation rainfall event of 490 mm and facing 
a consequent estimated depth of flood events of 3.0 metres at the bund of the proposed TSF site 
(In: Final ERMP, Appendix G, “Surface Hydrology Studies” by RPS Aquaterra, Executive Summary 
p.i, May 2012).

The Wiluna Uranium Project and WA EPA Assessment Report are characteristic of the 
inadequacies and denial in nuclear safety culture that contributed to the Fukushima nuclear 
disaster: In failure to recognise, to assess or to prepare capacity to respond to potential events 
that exceed the steady state operations of the facility.

As Minister, you must require assessment of the potential environmental impacts from potential 
breaches of the proposed Tailings Storage Facility, involving infiltration of surface water and/or 
groundwater with resultant mobilisation of tailings and contaminants into the environment, 
including through infiltration driving the proponent’s predicted pathway for tailings solutes to 
concentrate and precipitate near the surface of Lake Way.

Environmental radiation - needed baseline studies and 
further assessment5.4

As minister, you have responsibility to a number of required baseline studies and warranted 
assessment matters raised in public submissions that have not been provided in the Final ERMP & 
Appendices and have not been assessed in the WA EPA Report. In combination, these are 
matters of studying and protecting the ecological integrity of the linked surface and groundwater 
ecosystem from potential impacts of the project.

The CCWA submission on the Wiluna Uranium Project included a Technical Review by Dr Gavin 
M. Mudd, Senior Lecturer / Course Director Environmental Engineering, Monash University. This 
review made findings of major flaws in the proponent’s ERMP, many of which remain unaddressed 
and unassessed, including:

Toro wrongly claim that the Wiluna region is naturally elevated in radioactivity, however • 
the data shows the only areas above typical background levels are the uranium deposits 
themselves;

Failure to acquire, synthesise and assess a high standard of environmental baseline • 
surveys with respect to pre-mining environmental radiation; assessment of radionuclides 
in surface waters, groundwater and soils of the region; comprehensive assessment of 
natural concentrations of radionuclides in relevant biota of the region; and precise and 





accurate radon emanation data and baseline values;

Requirement to commit to achieving a rehabilitated landform which • 
is no more radioactive and is as physically and chemically stable as 
pre-mining. And required rigorous quantitative targets for rehabilita-
tion, especially with respect to gamma dose rates and radon emis-
sion rates that are no higher than pre-mining values;

Requirement to present thorough information concerning tailings • 
dam wall design, effective base lining and cover design, and repre-
sentative hydro-geologic and groundwater modelling and adequate 
solute transport modelling including under TSF infiltration flow condi-
tions;

Deficient presentation and analysis of groundwater flow paths and • 
recharge events, the potential for solution cavities in calcrete that 
can allow preferential flow, aspects that are critical to assessment of 
potential environmental impacts in tailings management and in seep-
age of tailings contaminants;

Toro must commit to physically isolating the tailings and ensuring no • 
impacts from tailings derived solutes for at least 10 000 years, the same 
regulatory standard for long term tailings management required at the 
Ranger uranium project.

In his public technical review submission to the WA EPA, Dr Gavin M. Mudd 
concluded that: 

“The ERMP fails to make a case that it has accurately and definitely 
examined the potential environmental impacts from the proposed 
Wiluna Uranium Project”. 

CCWA submit to you that his conclusion still stands and you have a 
responsibility to see that these relevant baseline surveys and studies are 
provided by the proponent and that these relevant conditions are imposed.

The EDO Appeal Report (June 2012) addresses environmental radiation 
issues within “Biodiversity” (p.7-10). 

This report states the major biodiversity issue with the Wiluna Uranium
 Project is the ecological integrity of the Lake Way – Marmion salina drainage 
ecosystem, and found that:

“There is a significant risk of contaminating the aquatic ecosystems 
with changes in water chemistry, including the mobilisation of 
radioactive compounds. …

There is no data in the assessment on the current radio-ecology of key 
receptors in the Lake way environment such as stygofauna organisms 
of salina macro-invertebrates. …

An understanding of the radiation ecology of the Lake way – Marmion 
system is essential to assess and manage uranium mining. The aquatic 



macro-invertebrates and stygofauna should have been road tested as potential key 
ecological indicators. This work was not done despite an opportunity being available and 
the project should not now be approved in its absence. ...

During flooding, the presence of biological blooms and the more regular thin salt crusts on 
Lake Way and at Centipede suggests the lake is biologically productive. …

There must be a clear commitment to restore the Lake to its current level of biological 
diversity and health following any future mining activity.” 

The EDO report makes the case for this ecosystem to be examined for its current background 
exposure to radioactive elements and potential radiation movement between cryptogamic / 
microbal mat producers that drive the aquatic ecosystem in the area, and aquatic macro-
invertebrates and Stygofauna, to aquatic birds.

ERICA modelling by the proponent has only been used as a screening assessment and has not 
been applied in its second stage of process for species-specific and exposure pathway-specific 
assessment. This should be undertaken for Stygofauna and for aquatic macro-invertebrates as 
key ecological indicators and key receptors of potential radiation contamination from uranium min-
ing and from tailings disposal over time. 

This radiological modelling must include the consequent relevant impacts of infiltration driven tail-
ings leakage and potential breach of the TSF and there must also be independent verification of 
the proponent’s modelling.

As Minister, you have a responsibility to exercise your Section 132 powers of the EPBC Act to re-
quest a range of still outstanding relevant baseline surveys and studies, as indicated in the review 
of the ERMP by Dr M Mudd and in the EDO Appeal Report and cited above, as required further 
information so that you may have sufficient information to make an informed decision in exercise 
of your powers under Part 9 Approval of Actions.

5.5 Approval decision for proposed tailings waste disposal 
and isolation from the environment

With regard to proposed tailings waste disposal and isolation from the environment we draw your 
attention to Section 136(2)(a) of the EPBC Act under which you are obliged to take the principles 
of ecologically sustainable development (‘ESD’) in to account in your decision. We say this 
compels you to impose the most stringent of conditions in this instance – irrespective of the site 
proposed for tailings disposal.

We remind you that the relevant conditions that you impose to govern the Wiluna Uranium Project 
should be in line with Federal Government Policy and ALP National Platform (Dec 2011) 
commitments for the most stringent conditions and for world best practice standards. Such 
conditions must at a minimum comply with the required regulatory tailings disposal standards 
imposed at the Ranger mine.

If for any reason the Wiluna Uranium Project and the proposed tailings waste disposal site at 
Centipede on Lake Way cannot comply with relevant required conditions to protect the 
environment: “to ensure that tailings are physically isolated from the environment for at least 
10,000 years”, then the project must not be approved.



Further, if you can’t demonstrate that the available regulatory regimes can deliver the relevant 
required conditions “to ensure that any contaminants arising from the tailings will not result in any 
detrimental environmental impact for at least 10,000 years”, then you must also act to exercise 
your powers to protect the environment and not grant an approval.

In this instance, you must do so irrespective of whether or not you have satisfied yourself on 
relevant conditions to impose on any - or on all - of the other approval decision matters before you 
in this case.

We understand that the proponent and the WA EPA have not provided you with a feasible alter-
native proposed tailings disposal site under the Bilateral Agreement Clause 14.3 or Schedule 1 
Clause 7.3 (c) and (d).

There is no onus on an EPBC Act decision maker to fit decision conditions to approve a single 
proposed site.

6. No credible assessment of potential impacts of mine 
water supply in years 7 to 14 of operations:

The EPBC Act Section 21 obligation to protect the environment from the impacts of nuclear 
actions extends to the accurate identification and assessment of the potential or likely impacts of 
the full proposed mine water supply for the full 14 year period of proposed uranium mine 
operations across both proposed open pits.

However, the WA EPA Report 1437 fails to even identify and does not assess the specific source 
of over half of the proposed mine water supply to be used in each year from year 7 onwards up to 
the proposed life of the mine at year 14 and throughout the operations of the project’s proposed 
second open pit at Lake Way. 

Only 1.1 GL/annum of a total required water supply of 2.5 Gl/annum is to be sourced from 
identified and assessed water supply sources for the last 8 consecutive years of mine operations. 
This is a total shortfall of some 11.2 GL or some one third of the proposed 35 GL total water supply 
requirements of the mine throughout its proposed operations at both open pits.

In this respect, both the proponent’s ERMP and the WA EPA Assessment Report 1437 exhibit a 
serious material failure to provide you with sufficient information to make an informed decision on 
the potential or likely impacts of mine water supply on the environment, a matter protected by 
Section 21 of the EPBC Act.

The WA EPA Report states at 4.4 Groundwater and Water supply. Assessment - Water supply 
(p.33) that:

“The balance of water required (1.4 GL/annum) would need to be from alternative regional ground-
water resources. The EPA notes that the proponent has investigated alternative water supply to 
meet the shortfall of 1.4 GL/annum and has investigated a number of potential sources…”

The Report then lists (but does not limit itself to) some seven potential regional water supply 
sources that the proponent has investigated. However, proponent investigation does not qualify as 
due assessment and these listed potential alternative mine water sources are outside of the study 
area put to public consultation to date.



Four of these potential sources involve water from other named aquifers or palaeochannels in the 
region and may involve potential or likely relevant impacts that have not been assessed. The other 
cited three potential sources involve other operating mines in the region and would require 
approval by the State Department of Mines and also involve commercial agreements. This can’t be 
left to the Department of Mines to assess.

The assessment of environmental impacts undertaken to date on identified proposed water supply 
sources already raises most serious concerns about the potential extinction of flora and fauna 
species. The shortfall of 11.2 GL could require a number of potential water sources in a region 
where water is scarce and impacts of water extraction may have significant environmental 
impacts. 

It is not acceptable for the WA EPA Assessment Report 1437 to fail to assess the potential and 
likely relevant impacts of the full mine water supply on the environment – potential relevant 
impacts that you are none the less fully responsible for under your pending EPBC Act Section 133 
decision.

We submit that in a number of key respects the content, assessment and recommendations of 
Report 1437 regarding mine water supply are seriously inadequate and do not comply with the 
requirements of the Bilateral Agreement between the Commonwealth of Australia and the State of 
Western Australia made under Section 45 of the EPBC Act relating to Environmental Impact 
Assessment.

The relevant impacts of the full mine water supply for this uranium mine project fall within the 
meaning of Section 82 of the EPBC Act and must be identified and assessed. This must now 
involve the proponent specifically identifying the proposed water sources and require further 
assessment work – to be undertaken either by the WA EPA or now directly by the Commonwealth.

Clearly the mine water supply and further required water sources have not been assessed “to the 
greatest extent practicable”. This is in contravention of the undertakings of the State of Western 
Australia, as stated at Clause 10.3 of the Bilateral Agreement:

“The State of Western Australia undertakes to ensure that the environmental impacts that 
the action has, will have, or is likely to have (other than the relevant impacts) are assessed 
to the greatest extent practical.” 

The Bilateral Agreement, at Clause 14 (3) Assessment documentation and Schedule 1 Clause 
7 Assessment Reports, sets out a number of areas where the contents of an assessment report 
must provide sufficient information for you to be able to properly make an informed decision re-
garding impacts on matters of national environmental significance under your EPBC Act Section 
133 Approval decision.

The State of Western Australia held a responsibility to impose relevant conditions on the full mine 



water supply so as to comply with Clause 14 (3) and to comply with Schedule 1 Clause 7.3 (c) 
feasible mitigation measures, 7.3 (e) recommended conditions for approval of the action that may 
be imposed to address identified impacts on matters of national environmental significance, and 
7.3 (f) regarding State conditions:

“A statement of State approval requirements and conditions that apply, or are proposed to apply, to 
the action when the report is prepared, including a description of the monitoring, enforcement and 
review procedures that apply, or are proposed to apply, to the action.”

Clearly the State of Western Australia has not provided relevant conditions or any State condi-
tions to apply to half of the proposed mine water supply from year 7 onward including for all of the 
operations of the Lake Way open pit.

6.1 EPBC Act decision to reject the proposed Lake Way 
open pit regarding unassessed relevant impacts

The Bilateral Agreement at Clause 14 (3) Assessment documentation provides an important 
qualification relating to the contents of an assessment report in that it must provide you with 
sufficient information to make an informed decision:

“Western Australia notes that the Commonwealth Environment Minister must decide 
whether or not to approve an action assessed under this agreement, and to attach any 
conditions to an approval…after receiving an Assessment Report from Western Australia 
which contains sufficient information to make an informed decision.”

We submit that this is a specific case where Report 1437 does not provide the Commonwealth 
with sufficient information to make an informed decision and to impose relevant condition to 
protect the environment in the exercise of your Section 133 Approval decision powers. Therefore 
you are not obliged to decide whether or not to approve this action.

In these circumstances, CCWA request that you exercise your powers under Section 132 of the 
Act to request further information from the proponent and / or from the State of Western Australia 
to fully identify and assess the full mine water supply required for this uranium mine before any 
approval may be provided for this project.

We have elsewhere submitted that the potential impacts of mine water drawdown on groundwater 
dependent flora and fauna are not acceptable for the conservation of biodiversity or to protect the 
environment and therefore the proposed action of mine water supply should not be approved in 
this case. 

However, if you proceed on the basis of the WA EPA Assessment Report 1437 to make an 
approval decision on the mine water supply for this project we strongly submit to you that, at a 
minimum, you should have to reject any approval for this project’s proposed operations of the 
second uranium mine open pit at Lake Way.

Clearly the report has not provided you with sufficient assessment information relating to relevant 
impacts and required conditions covering some half of the mine water supply proposed for the 
operations of the proposed open pit at Lake Way and consequent processing of ore and other 
operations that follow from the mine operations in years 7 onward to the proposed close of mine 
operations in year 14.



You must not grant the proponent nor give the State of Western Australia an effective ‘blank 
cheque’ approval to source significant further amounts of mine water supply for uranium mine 
open pit operations at Lake Way.

There must be conditions to ensure that the relevant impacts of the full mine water supply have 
been fully identified and assessed and addressed in accordance with Commonwealth EPBC Act 
responsibilities.

Further, we submit that in the matter of mine water supply it is appropriate that you exercise your 
powers under Section 131A of the EPBC Act and publish your proposed decision and any 
conditions before a decision is made, and invite public comment on this important matter across 
the full body of required material evidence including all of the required further information to 
identify and assess the potential impacts of the full mine water supply of this project and the 
project’s second proposed uranium mine open pit at Lake Way.

The public have a right to procedural fairness, to be informed and to be consulted on the 
potential and likely relevant impacts on the environment of the full proposed mine water supply 
and the EPBC Act assessment process has a statutory obligation to properly take the public’s 
comments into account. 

Clearly that has not happened to date and should now occur for the first time in this uranium mine 
assessment process before you finalise any Section 133 Approval decision that you may propose 
to make under the Act.

WA Minister amends EPA Conditions but fails to 
protect the environment7.

The Hon. Bill Marmion MLA, WA State Minister for Environment, has made a decision to give his 
Ministerial approval to the Toro proposed Wiluna uranium mine at Lake Way (“Statement that a 
proposal may be implemented (pursuant to the provisions of the environmental protection Act 
1986) Statement No: 913 10 October 2012) and to amend the EPA Report Conditions in accor-
dance with the Appeal Committee’s recommendations.

Having determined the appeals, the WA Minister has completed a consultation process under Sec-
tion 45 of the Environmental Protection Act 1986 with relevant WA decision making authorities and 
has decided the mine may be implemented.



In light of the compliance responsibilities to the Objects of the EPBC Act the Commonwealth 
should consider the limited nature of the WA Minister’s changes to the original EPA Report 1437 
Recommended Conditions and assess the potential relevant impacts to Objects Section 3 (1) (a) 
to provide for the protection of the environment, and 3 (1) (c) to promote the conservation of 
biodiversity, if such proposed Conditions were to be implemented.

Fundamentally, the WA EPA Statement of Recommended Environmental Conditions, as amended 
and agreed by the WA Minister, and Condition No.1 “Proposal Implementation. 1-1 The 
proponent shall implement the proposal as documented and described in schedule 1 of this 
statement subject to the conditions and procedures of this statement”, do not comply with the 
Objects of the EPBC Act.

The WA Minister’s proposed conditions and changes are inconsistent and the result does not 
provide for protection to ensure against potential extinction or significant impacts to Tecticornia 
taxa or to Stygofauna species or Stygofauna Priority 1 Ecological Communities in the direct 
disturbance impact areas. 

At best, the result provides only limited further potential protection to flora and fauna during 
ongoing mining operations in and beyond the identified groundwater drawdown impact areas due 
to mining. 

The WA Minister’s agreed changes add two new conditions regarding flora and fauna, which 
require the proponent to prepare and implement to the satisfaction of the CEO of the Office of the 
EPA: 

Firstly, “a research plan to investigate the environmental water requirements of groundwater de-
pendent vegetation units potentially impacted by the proposal”;

Secondly, “a plan for the monitoring of Stygofauna in the Hinkler Well, Uramurdah and Lake Violet 
calcretes both within and outside the area of impact of the proposal and to report the results of the 
monitoring.”

CCWA submit to you that this research plan is effectively a baseline study that should have been 
required of the proponent in the ERMP or as further relevant information during the WA EPA 
Assessment process. 

To only propose to undertake this study after an approval may be granted does not allow for this 
relevant information to be taken to account in the Federal Ministers assessment of the potential 
relevant impacts of the proposal on flora and fauna or in your EPBC Act decision as to whether the 
proposal should go ahead or not. 

We submit that the proposed research plan ‘to investigate the environmental water requirements 
of groundwater dependent vegetation units potentially impacted by the proposal’ among other 
relevant needed baseline flora and fauna studies and surveys from the proponent as further infor-
mation should be required before a Commonwealth assessment is made. This research may then 
provide the Commonwealth with sufficient information to make an informed decision on the 
relevant impacts of the Wiluna Uranium Project as to whether or not the proposal should proceed.

The WA Minister’s proposed new Condition “Fauna – Stygofauna” and plan for the monitoring of 
Stygofauna in mining operations fails to make any provision to require the proponent and the EPA 
to act on the monitoring information to provide for the protection of potential new Stygofauna 
species or to protect current and potential new Priority one Ecological Communities within the 
areas of impact of the proposal. 





This omission is inconsistent with the Minister’s change to Condition 7-3 Groundwater Drawdown 
which states that “the proponent shall take immediate corrective actions to protect Tecticornia 
dominated vegetation and inferred groundwater dependent vegetation in response to monitoring 
results” (Note 6-3 is similarly amended).

In exercise of the Commonwealth EPBC Act compliance responsibilities we urge the provision of a 
consistent high level of protection to ‘ensure there is no adverse impact’ and to ‘require immediate 
corrective action’ for the conservation of both flora and fauna. 

A lower level of protection or level of required response in conditions governing groundwater 
dependent Stygofauna species and Stygofauna priority ecological communities could risk the 
survivial of a number of fragile endemic and ecologically significant species. 

In this case, the Report of the Appeals Committee (p.41) acknowledged the fact that Stygofauna in 
all three calcretes impacted by the proposal have been listed as Priority one Ecological 
Communities and that each calcrete exhibits a number of unique Stygofauna species. 

Respectively: the proposed Centipede pit impacts the delta of Hinkler Well calcrete; the proposed 
Lake Way pit impacts the delta of the Uramurdah calcrete; and the proposed West Creek borefield 
(that is expected to lower the water table by 4 m within a saturated calcrete layer that ranges from 
8 to 13 m thick) draws from the Lake Violet calcrete. 

CCWA submit that there have been a lack of effective protection provided to Tecticornia taxa 
identified within the mining impact area, that this is in contrast to and inconsistent with, the 
proposed level of protection provided to Tecticornia taxa outside of the areas of identified relevant 
impacts which are said to be protected “to ensure there is no adverse impact”.

The WA Minister’s proposed condition No.6 “Flora and vegetation – Tecticornia, Protection of 
Tecticornia vegetation outside the mining area and groundwater drawdown (of 0.5 m) area”, states 
at 6-1 that:

“The proponent shall manage the proposal in a manner that ensures there is no adverse impact to 
Tecticornia dominated vegetation and inferred groundwater dependent vegetation outside the 0.5 
m groundwater drawdown contours as defined in Figure 2.” 

In contrast, the WA Minister’s proposed Condition No.8 “Residual impacts and Risk Management 
Measures. Conservation and improvement of the knowledge of Tecticornia”:

Applies within the identified areas of relevant impacts, eg the core areas of proposed • 
uranium mining operations and of drawdown due to mining;

Accepts potential and likely relevant impacts, stating at 8-1 • “Given the residual im-
pacts and risks (permanent and temporary) of the proposal to Tecticornia species…”;

Sets out a survey and research plan, including at 8-1 (4) as changed by the WA Min-• 
ister, to address ‘…any Tecticornia taxa that have not been shown to occur outside of 
the disturbance area or the area of groundwater drawdown greater than 0.5 m’;

And fails to provide for any required protection, on site in their natural habitat, for the • 
endemic Tecticornia taxa of conservation significance that are covered by the survey 
and research plan. 



Protection of endemic Tecticornia taxa of conservation significance is a core EPBC Act compliance 
responsibility in regard to this proposed uranium mining action. 

However, the WA Minister’s condition No.8 at 8-5 limits the only measure of action arising from the 
findings of this proposed survey and research plan to: “Where practical, the proponent shall take 
into account the finds of research from implementation of the plan from condition 8-1 in its 
operations” - rather than requiring immediate corrective action to protect Tecticornia taxa on site so 
as to ‘ensure there is no adverse impact’.

With respect, we submit that the WA EPA condition  No.8 as agreed and amended by the WA 
Minister has effect to deliberately provide for the proposed uranium mining operations to go ahead 
irrespective of the extent of consequent relevant impacts on Tecticornia taxa of conservation 
significance - up to and including the extinction of taxa of conservation significance. 

In exercise of your EPBC Act compliance responsibilities you must not allow the extinction of any 
species to occur, and should therefore on balance, reject the WA Minister’s proposed condition 
No.1 “Proposal Implementation” and proposed condition No.8 “Residual impacts and Risk 
Management Measures”.

If a situation arises where you decide to approve the Wiluna Uranium Project, CCWA respectfully 
submit that you must at a minimum impose conditions that - if the results of Stygofauna monitoring 
or of Tecticornia studies indicate the potential risk of extinction of any species or taxa then mining 
operations must be required to stop forthwith at any point in the proposed 14 years of operations, 
and further, you should stipulate that proceeding to mine on this basis is entirely at the proponents 
risk.

7.1 EPBC Act decision to reject WA Minister’s Condition to 
divert creeks through uranium pit works

The WA Minister’s Appeal Determination (No.9 pg.7) agreed to add a new condition regarding 
Surface Water:

“…The prevention of surface water contamination from, among other things, water contact with 
workings from diversion of creek lines.” 

CCWA submit that the proposed approval to divert creeks through uranium mine works is highly 
problematic, risks significant relevant impacts, demands formal assessment under the EPBC Act, 
and should not be approved.

This is another area of relevant impacts: where the State of Western Australia has not complied 
with its undertaking under the Bilateral Agreement as stated at Clause 10.3 to ensure the 
environmental impacts of the action “are assessed to the greatest extent practical”; and where the 
content and recommendations of WA EPA Assessment Report 1437 do not provide the Common-
wealth with sufficient information to make an informed decision. 

The Report of the Appeals Committee, at Ground 5: Surface Water Contamination, Consideration 
(p.29), cites the ERMP Part 1 section 6.6.4.3 Alteration to major creek flows regarding the 
proponent’s proposed diversions of the Abercromby Creek and Uramurdah Creek “through prior 
workings” or “over backfill”. 



The Report cites the proponent’s RPS Aquaterra report which they say suggests that: “a diversion 
channel can then be put in place to divert the main channel through the previously worked 
deposits” and state that:

“Toro has not adequately explained (for example in the “Management Actions” in Table 10.1 
of the Water Management EMSD) how creek diversion through previously worked deposits 
would be managed to ensure ore deposits exposed by mining activities are not mobilized 
by creek waters flowing through the pit. 

The EMSD should be upgraded to clearly explain how any proposed creek diversion 
through previously worked deposits or pits can ensure the creek flow does not become 
contaminated by contact with the workings. 

Unless this can be assured it is hard to see how creek flow would differ from other 
discharge of surplus water from the mine pit, requiring settling and testing before 
discharge.” (p.29)

In our view these matters raise serious concerns over both the potential for contamination of 
surface waters and the proponent’s preparedness and capacity to manage required retention of 
contaminated waters on site. 

The WA EPA Assessment Report 1437 makes reference to proposed creek diversion away from 
proposed uranium mine work areas to allow mining to take place but fails to assess or to refer to 
proposed subsequent creek diversion through previously worked uranium deposits. At 4.5 Surface 
Water (p.35) the Report states: 

“Bunding around operation area would be constructed to prevent water ingress into the pit, 
particularly during creek diversion, to allow mining to take place.”

At 4 Key environmental factors and principles, 4.1 Radiation, 4.1.2 Surface Water, the Report 
states: 

“Natural drainage would be intercepted and redirected away from the mining area. … 
Potentially contaminated water would be retained and used for dust suppression, other 
operations use or evaporated in situ.” (p.15)

Without apparent assessment of proposed creek diversions through uranium mine pit works, the 
EPA Report claims achievement of EPA objectives for the key environmental factor of radiation 
(surface Water) at 4.1.2 “in relation to the management of natural drainage, waste storage areas 
and natural flood events”; and for the key environmental factor of surface water at 4.5 “to manage 
diversion water”. 

Subsequently, the Report of the Appeals Committee has made clear that they are not satisfied with 
the proponent’s proposed arrangements for diversion of creeks through uranium mine pit works.

In our view the WA EPA Report has failed to demonstrate either proper assessment of or 
achievement of the EPA objectives for the key environmental factors of radiation (surface water) 
and for surface water.

CCWA submit that the Commonwealth should not accept the WA Minister’s proposed condition 
regarding Surface Water. These matters must not be addressed after a decision is made and must 
be subject to proper assessment of impacts.



Rather, at a minimum, the Commonwealth should exercise their powers under Section 132 of the 
EPBC Act to request further information from the proponent on the potential and likely relevant 
impacts of this proposed action to divert two creeks through uranium mine workings, including the 
matters sought by the Appeals Committee, and require that these issues be subject to further 
assessment work before you may consider your decision. 

Your EPBC Act decision on the proposed Lake Way pit must consider that proposed diversions 
of Uramurdah Creek, first temporarily over backfill of pit works while the main creek bed and the 
floodplain of the creek (that varies in width from 0.5 to 1.5 km) are mined and second back through 
the uranium mine pit works, risks potential relevant impacts in the contamination of surface waters 
that have not been properly assessed.

Conditions should be imposed so that Uramurdah Creek shall not be diverted and the main 
channel should not be mined so as to prevent potential contamination of surface water and to 
protect the creek in its natural state.

Your decision on the proposed Centipede pit must consider that proposed diversion of the main 
channel of the southern branch of Abercromby Creek (with flow depth estimated at up to 1.5 m 
and flow velocities of around 0.5 m/s), first away from and then back over uranium pit works, risks 
potential relevant impacts in the contamination of surface waters that have not been properly 
assessed and should not be approved.

Further, the risks to surface water at Centipede are heightened by proposed siting of the Tailings 
Storage Facility to align an external wall along Abercromby Creek. The ERMP states at 2.5.6 
Project Details, Mining that:

“The bund that will form the external walls of the tailings cell would be constructed along 
the perimeter of the creek to protect the mining and tailings operations from flooding…”

This also constitutes reason for the Commonwealth to not approve the proposed Centipede 
uranium mine and TSF site.



8. Request to publish your proposed decision and 
conditions and invite public comment:

CCWA submit that the public have been denied procedural fairness and transparency in the WA 
EPA assessment process and refer you to the EDO Appeal Report documentation (at p.14-16) 
which concluded that to provide for procedural fairness the project requires re-assessment by the 
WA EPA. 

In any case, we consider that there is now an opportunity for the Federal Minister to provide the 
public with procedural fairness and transparency through-out the remainder of the EPBC process.

The ERMP that was released for public comment was incomplete and inadequate and did not 
properly address all of the relevant environmental factors and studies identified in the 
Environmental Scoping document, and a wide range of required relevant baseline studies and 
surveys were not available then and are still not available.
 
The public has been denied opportunity to review and make submissions on substantial new 
information about the proposal and about the risks and impacts of the proposal contained in a 
series of Appendices (of some 400 pages in total) and in the proponent’s response to public 
submissions (184 pages). The WA EPA refused to make this relevant material publicly available 
until after making its decision to recommend approval to the project.

In making its Recommendations the WA EPA Assessment has failed to properly take into account 
a relevant consideration in the public’s comments on this additional material. Only two weeks was 
allowed for lodging appeals over the WA EPA Report and this is not a sufficient period or a suitable 
process for public consultation.

The EPBC Act has statutory obligations to take public comment into account and we request that 
you now provide a first opportunity for the public to do so based on sufficient information to come 
to an informed view.

Procedural fairness requires that a decision maker disclose material evidence to the parties and 
provide a reasonable opportunity to make representations on that material before making a 
decision.

The Objects of the EPBC Act Section 3 (1) (d) is to:
“Promote a co-operative approach to the protection and management of the environment 
involving governments, the community, land-holders and indigenous peoples;”

This objective would be significantly compromised in the event that this project were to be 
approved without a round of consultation based on full and proper documentation and further 
information sufficient for the public to come to an informed opinion on the actual, potential and 
likely environmental impacts of this project. 

In these circumstances, we submit that it is appropriate that the Federal Minister exercise the 
powers under Section 131A of the EPBC Act and publish the proposed decision and any 
conditions before you finalise any Section 133 Approval decision that you may propose to make 
under the Act and invite public comment on this important matter across the full body of available 
material evidence.

The CCWA has submitted a range of concerns we look forward to a more rigorous Commonwealth 
assesment process where we hope to be allowed procedural fairness in viewing and commenting 
on a complete mine plan include mine closure and costing, with full base line studies and identified 
water source for the life of the mine. 






