
 
 
 
 

 
 
 
 
 
 

Pirates Have Rights, Bring in the Police 
 

 
 

 
A Policy Update Paper 

 
By 

 
 
 

Patrick Lennox, Ph.D. 
 
 

CDFAI Fellow 
 

and 
 

J.L. Granatstein Postdoctoral Fellow, 
Centre for Military and Strategic Studies, 

University of Calgary 
 
 
 
 
 
 
 
 
 

May, 2009 
Prepared for the Canadian Defence & Foreign Affairs Institute 

1600, 530 – 8th Avenue S.W., Calgary, AB  T2P 3S8 
www.cdfai.org 

© Canadian Defence & Foreign Affairs Institute 



Other Publications Written For Or Assisted By: 
 

The Canadian Defence & Foreign Affairs Institute 
 
“Connecting the Dots” and the Canadian Counter-Terrorism Effort – Steady Progress or Technical, 
Bureaucratic, Legal and Political Failure? 
Eric Lerhe 
January, 2009 
 
Canada-U.S. Relations in the Arctic: A Neighbourly Proposal 
Brian Flemming 
December, 2008 
 
President Al Gore and the 2003 Iraq War: A Counterfactual Critique of Conventional “W”isdom 
Frank Harvey 
November, 2008 
 
Canada and the United States: What Does it Mean to be Good Neighbours? 
David Haglund 
October, 2008 
 
Redeployment as a Rite of Passage 
Anne Irwin 
April, 2008 
 
The 2007 Ross Ellis Memorial Lectures in Military and Strategic Studies: Is there a Grand Strategy in 
Canadian Foreign Policy? 
David Pratt 
March, 2008 
 
Military Transformation: Key Aspects and Canadian Approaches 
Elinor Sloan 
December, 2007 
 
CFIS: A Foreign Intelligence Service for Canada 
Barry Cooper 
November, 2007 
 
Canada as the “Emerging Energy Superpower”: Testing the Case 
Annette Hester 
October, 2007 
 
A Threatened Future: Canada’s Future Strategic Environment and its Security Implications 
J.L. Granatstein, Gordon S. Smith, and Denis Stairs 
September, 2007 
 
Report on Canada, National Security and Outer Space 
James Fergusson and Stephen James 
June, 2007 
 
The Information Gap: Why the Canadian Public Doesn’t Know More About its Military 
Sharon Hobson 
June, 2007 
 
Conflict in Lebanon:  On the Perpetual Threshold 
Tami Amanda Jacoby 
April, 2007 
 
Canada in Afghanistan:  Is it Working? 
Gordon Smith 
March, 2007 
 
Effective Aid and Beyond:  How Canada Can Help Poor Countries 
Danielle Goldfarb 
December, 2006 



The Homeland Security Dilemma:  The Imaginations of Failure and the Escalating Costs of Perfecting 
Security 
Frank Harvey 
June, 2006 
 
An Opaque Window:  An Overview of Some Commitments Made by the Government of Canada Regarding 
the Department of National Defence and the Canadian Forces; 1 January 2000 – 31 December 2004 
David J. Bercuson, Aaron P. Plamondon, and Ray Szeto 
May, 2006 

 
The Strategic Capability Investment Plan:  Origins, Evolution and Future Prospects 
Elinor Sloan 
March, 2006 
 
Confusing the Innocent with Numbers and Categories:  The International Policy Statement and the 
Concentration of Development Assistance 
Denis Stairs 
December, 2005 
 
In the Canadian Interest?  Assessing Canada’s International Policy Statement 
David J. Bercuson, Derek Burney, James Fergusson, Michel Fortmann/Frédéric Mérand, J.L. Granatstein, 
George Haynal, Sharon Hobson, Rob Huebert, Eric Lerhe, George Macdonald, Reid Morden,  
Kim Richard Nossal, Jean-Sébastien Rioux, Gordon Smith, and Denis Stairs 
October, 2005 

 
The Special Commission on the Restructuring of the Reserves, 1995:  Ten Years Later 
J.L. Granatstein and LGen (ret’d) Charles Belzile 
September, 2005 

 
Effective Defence Policy for Responding to Failed And Failing States   
David Carment  
June, 2005 
 
Two Solitudes:  Quebecers’ Attitudes Regarding Canadian Security and Defence Policy 
Jean-Sébastien Rioux  
February, 2005 
 
In The National Interest:  Canadian Foreign Policy in an Insecure World    
David J. Bercuson, Denis Stairs, Mark Entwistle, J.L. Granatstein, Kim Richard Nossal, and Gordon S. Smith  
October, 2003 
 
Conference Publication: Canadian Defence and the Canada-US Strategic Partnership 
September, 2002 
 
To Secure A Nation:  The Case for a New Defence White Paper 
David J. Bercuson, Jim Fergusson, Frank Harvey, and Rob Huebert 
November, 2001  
 

Publications are available at www.cdfai.org or call Katharine McAuley at (403) 231-7624 
 



 
 
 
 
 
 
 
 

ABOUT THE AUTHOR 
 
 
Patrick Lennox, Ph.D., currently sits as the J.L. Granatstein Postdoctoral Fellow at the 
Centre for Military and Strategic Studies, University of Calgary. He writes on a range of 
issues related to Canadian and American defence and foreign policy, as well as maritime 
security and strategy. Patrick is a Fellow of the Canadian Defence & Foreign Affairs 
Institute. 

 



 
 
 
 
 
 
 
 

NOTE 
 
 

This paper will also appear in CDFAI’s upcoming summer edition of “The Dispatch” that 
will be published in June 2009. 
 
 



1 

How far we have come since the times of Hugo Grotius, Emer de Vattel, and John Locke.  No 
longer do we make the crude distinction between bellum, war against a legitimate enemy, and 
guerra, war against outlaws.  One man’s terrorist, in our enlightened times, is another man’s 
freedom fighter, etc., and regardless of motivation or outcome each deserves fair and equal 
treatment under the law.   
 
So instead of dealing with pirates as though they were hostis humani generic, the common 
enemies of mankind, and bringing the full measure of our warships to bear on pirate skiffs and 
pirate sanctuaries, we now deal with piracy in the most civilized manner: as a crime deserving of 
an expeditious and fair trial, and pending conviction, a warm and sterile jail cell.  Pirates, just 
like terrorists, have rights. 
 
There was much consternation recently about the fact that upon capturing a group of pirates off 
the Horn of Africa, the HMCS Winnipeg let them go.  The alleged pirates had been engaged in 
an attempted hijacking of a Norwegian oil tanker.  They were unsuccessful and were chased 
throughout the night by the Winnipeg.  Once caught, they were released and apparently even 
thanked the Winnipeg’s boarding party for letting them go.   
 
William Tetley, Professor of Maritime Law at McGill University,  said to the Globe and Mail that 
“it’s nuts to let them go” and accused the Canadian navy of being “caught with their pants down; 
they don’t have any guts and neither does the Prime Minister.”  Michael Byers of the University 
of British Columbia made similar comments, correctly stating that “Canada has a legal 
obligation” to bring pirates to justice.   
 
The Harper Government has been reluctant to get involved in the tricky business of bringing 
Somali pirates to trial, and unquestionably did err in suggesting it did not have jurisdiction to 
arrest and prosecute pirates.  Tetley and Byers were right to point this out.  But were they right 
in suggesting that Canada should get into the game of prosecuting the pirates of the Horn?  
 
Supposing the Harper Government was inclined to follow the advice of Byers and Tetley, what 
are the policy options for Canada?   
 
Option A: Extradition leading to trial in Canada 
In this scenario suspected Somali pirates would be detained onboard a Canadian warship and 
then brought to a friendly port in Djibouti or Mombasa, taken into custody, and flown to Ottawa 
to stand trial for the crime of piracy, which under the Canadian Criminal Code carries with it the 
possibility of a life sentence.   
 
As a signatory to both the United Nations Convention on the Law of the Sea (1982) and the 
Safety of Maritime Navigation Convention (1988), Canada would be within its rights to do this, 
as piracy is defined by both as a universal crime.  But it would have to ensure that the 
extradition process happened in a way that did not run afoul of the Universal Declaration of 
Human Rights.  At the very least the Captain of the Canadian warship and the Team Leader of 
the boarding party would be required as witnesses, and ample evidence would have to have 
been collected in a manner that would stand up in court.  Failure or glitches at any step along 
the way could lead to an acquittal and a subsequent refugee claim.  If this happened it would 
not be long before scores, if not generations of Somali “pirates” began throwing up their arms in 
front of Canadian warships begging to be brought before a Canadian court.  Given that their 
countrymen and women routinely risk life and limb to be smuggled across the Gulf of Aden for a 
chance at a brighter future in Yemen, such a scenario is not particularly farfetched.  
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Option B: Trial in a Third Country 
At the root of the piracy problem off the Somali coast is the failed Somali state, itself.  There is 
no civil authority in that country willing to execute justice, let alone a form of justice acceptable 
to Western standards.  Accordingly,  the United States and the European Union have both 
signed Memorandums of Understanding with the Kenyan Government, which allow them to 
hand over Somali pirates to Kenyan authorities for arrest and prosecution.  France has 
exchanged a similar MOU with the Puntland Government.  The MOUs contain assurances that 
suspected pirates will be treated fairly and humanely. Regardless of these assurances, Human 
Rights Watch is not amused with the agreements.  
 
If Canada were to exchange a similar MOU with Kenya for example, Canadian Naval Officers 
and boarding party members would have to be available as witnesses in person at the trials. 
That’s Kenyan law, and it could mean extended periods ashore in Mombasa for Officers needed 
at sea.  Aside from the obvious need to make diplomatic provisions for the observation of the 
human rights of the alleged pirates once they were delivered into the Kenyan justice system, 
this option would require admittedly less logistical acrobatics than putting on a piracy trial in 
Ottawa.   
 
Neither option, however, seems particularly enticing from a political standpoint.  Both scenarios 
are complicated and both are clearly laden with political risks.  So the Harper Government, in its 
precarious minority situation, can be excused for steering a cautious course around this issue. 
 
But there is a way to make either of the above policy options more viable and less risky.  An 
RCMP detachment could be placed aboard all Canadian warships engaged in counter-piracy 
operations off the Horn of Africa.  Trained and certified in evidence collection techniques, the 
RCMP detachment could take the lead of the policing element of the operations.  They could 
also be more easily dispatched to a third country for extended periods to serve as credible 
witnesses in courts of law.  With a proper law enforcement detachment on board, both the navy 
and the Canadian government could be more assured of not running aground on human rights 
violations when detaining suspected pirates and delivering them to justice either at home or in a 
third country.  
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Canadian Defence & Foreign Affairs Institute 
 
CDFAI is the only think tank focused on Canada’s international engagement in all its forms: 
diplomacy, the military, aid and trade security. Established in 2001, CDFAI’s vision is for 
Canada to have a respected, influential voice in the international arena based on a 
comprehensive foreign policy, which expresses our national interests, political and social 
values, military capabilities, economic strength and willingness to be engaged with action that is 
timely and credible.  
 
CDFAI was created to address the ongoing discrepancy between what Canadians need to know 
about Canadian international activities and what they do know. Historically, Canadians tend to 
think of foreign policy – if they think of it at all – as a matter of trade and markets. They are 
unaware of the importance of Canada engaging diplomatically, militarily, and with international 
aid in the ongoing struggle to maintain a world that is friendly to the free flow of goods, services, 
people and ideas across borders and the spread of human rights. They are largely unaware of 
the connection between a prosperous and free Canada and a world of globalization and liberal 
internationalism.  
 
In all its activities CDFAI is a charitable, nonpartisan organization, supported financially by the 
contributions of foundations, corporations and individuals.  Conclusions or opinions expressed 
in CDFAI publications and programs are those of the authors and speakers and do not 
necessarily reflect the views of the Institute staff, fellows, directors, advisors, or any individuals 
or organizations that provide financial support to CDFAI. 
 


