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INTRODUCTION 
 

Respondent respectfully brings this memorandum in opposition to the 

Petition for Correction of Ballot Error and declaratory judgment.  Petitioners ask 

the Court to order the City to put on the ballot a proposed amendment that is in 

direct conflict with and preempted by Minnesota state statutes requiring public 

employers to defend and indemnify their employees set out in Minnesota 

Statutes Chapter 466 and Section 471.44.  It would also require the City to 

unilaterally alter its contract with the Police Officer’s Federation, in conflict with 

PELRA. Because the proposed amendment is expressly preempted by and in 

conflict with state law, Respondents respectfully request this Court dismiss 

Petitioner’s Petition and this action.  

FACTS 
 

On June 2, 2016, the Committee for Professional Policing (“CFPP”) 

submitted a petition to amend the Minneapolis City Charter in the form of a 

ballot question to be submitted to the electorate in the 2016 Presidential General 

Election. CFPP’s petition proposed to add the following amendment (emphasis 

added for proposed language) to the Minneapolis City Charter § 7.3(a)(2):   

Each peace officer appointed in the police department 
must be licensed as required by law. Each such licensed 
officer may exercise any lawful power that a peace 
officer enjoys at common law or by general or special 
law, and may execute a warrant anywhere in the 
county. Each appointed police officer must provide proof of 
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professional liability insurance coverage in the amount 
consistent with current limits under the statutory immunity 
provision of state law and must maintain continuous 
coverage throughout the course of employment as a police 
officer with the city. Such insurance must be the primary 
insurance for the officer and must include coverage for willful 
or malicious acts and acts outside the scope of the officer’s 
employment by the city. If the City Council desires, the city 
may reimburse officers for the base rate of this coverage but 
officers must be responsible for any additional costs due to 
personal or claims history. The city may not indemnify police 
officers against liability in any amount greater than required 
by State Statute unless the officer’s insurance is exhausted. 
This amendment shall take effect one year after passage.    
 

Upon examination of the proposed amendment, the Minneapolis City 

Council made the following findings supported by a majority of ten of thirteen 

Council members: 

a. That the City Council finds the proposed charter amendment is pre-
empted by and/or in conflict with state law related to the defense and 
indemnification of public employees and peace officers. 
 

b.  That the City Council finds the proposed charter amendment is pre-
empted by and/or in conflict with the Minnesota Public Employment 
Relations Act, Minnesota Statutes, Chapter 179A. 

After the City Council’s vote, Petitioners brought this action to compel the 

City to place the proposed amendment on the ballot for the November general 

election.     
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ANALYSIS 
 

The claims asserted in the Petition fail to place in question the City’s 

findings and decision to withhold placing the proposed charter amendment on 

the ballot.  The proposed amendment was properly refused by the City Council 

because: a) it is in conflict with Minnesota Statutes Chapter 466 and Section 

471.44; b) Minnesota statutes expressly supersede the proposed charter 

amendment; and, c) it is in direct conflict with Minnesota Statutes Chapter 179A 

because it restricts the City’s ability to negotiate with the police officers’ 

exclusive representative.  

I.  THE CITY COUNCIL IS NOT REQUIRED TO PLACE PETITIONERS’ 
PROPOSED CHARTER AMENDMENT ON THE BALLOT IF IT IS 
PREEMPTED BY OR IN CONFLICT WITH STATE LAW. 
 
 State law authorizes municipalities to adopt home rule charters for their 

municipal governance.  Minn. Const., art. XII, § 4; Minn. Stat. Ch. 410 (2015). 

Appointed charter commissions frame city charters. Id. §§ 410.05, subd. 1; 410.07.   

Section 410.12 prescribes the steps that must be followed to place a voter-driven 

petition for a charter amendment on the ballot.  

When a charter is amended by this method the petition is submitted to the 

charter commission, which transmits it to the city clerk, who notifies the city 

council.  Id.  “Amendments shall be submitted to the qualified voters at a general 

or special election” in the same fashion as the original charter. Id., subd. 4.  Upon 
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delivery of the proposed amendment, “the city council or other governing body 

of the city shall cause the proposed charter to be submitted at the next general 

election thereafter occurring in the city . . . .”  Id. § 410.10, subd. 1.   

However, as discussed herein, the obligation of the city council to submit a 

proposed charter amendment to the voters is neither mandatory nor ministerial.  

Although the statute uses mandatory language, courts have explained that there 

are exceptions where the proposed amendment would be invalid.  The courts 

have stated that “upon the delivery of the draft of a charter, the council, or other 

governing body of the city, shall cause the proposed charter to be submitted,” 

that is only the beginning of the inquiry.  State ex rel. Andrews v. Beach, 191 N.W. 

1012, 1013 (Minn. 1923).   

The courts have reasoned that placing an unconstitutional or unlawful 

amendment on the ballot is a futile gesture not required by Chapter 410.  Both 

the Minnesota Supreme Court and the Minnesota Court of Appeals have held 

that a city council is not required to put preempted charter amendments on the 

ballot.  See Haumant v. Griffin, 699 N.W.2d 774, 780 (Minn. App. 2005) (upholding 

refusal to place amendment on ballot establishing medical marijuana distribution 

centers); Hous. & Redevelopment Auth. of Minneapolis v. City of Minneapolis, 198 

N.W.2d 531, 537 (Minn. 1972) (rejecting proposed amendment that would permit 
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referendum on “any action” of the city council as in conflict with Minn. Stat. § 

410 and unconstitutionally vague); Beach, 191 N.W. at 1012.   

II.  PETITIONER’S PROPOSED CHARTER AMENDMENT IS INVALID 
BECAUSE IT IS PREEMPTED BY SEVERAL STATE STATUTES 
 
State preemption of local ordinances occurs in four situations: (1) when a 

conflict exists between a state statute and a local ordinance; (2) where the 

legislature intended to occupy the field; (3) where the statutory scheme includes 

implicit preemption of the subject matter; and (4) where the legislature explicitly 

preempts the field.  Mangold Midwest Co. v. Vill. of Richfield, 143 N.W.2d 813, 819 

(Minn. 1966); see also State v. Kuhlman, 722 N.W.2d 1, 4 (Minn. App. 2006).  Here, 

the proposed amendment is invalid due to express and conflict preemption.   

A. The Proposed Amendment Is Preempted Because Minnesota 
Statutes Sections 466.11 Expressly Preempts it. 

 
Section 466.11 expressly declares that the provisions of Chapter 466 “are 

exclusive of and supersede all home rule charter provisions and special laws on 

the same subject heretofore and hereafter adopted.”  (emphasis added). This 

provision, by its plain language, expressly preempts any local charter provision, 

including the proposed charter amendment.   

 Section 466.11 specifically states that any charter provision “on the same 

subject” as Chapter 466 is expressly preempted.  Section 466.07 requires a 

municipality to defend and indemnify its officers and employees “for damages, 
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including punitive damages, claimed or levied against the officer or employee,” 

provided the officer “was acting in the performance of the duties of the 

position,” and “was not guilty of malfeasance in office, willful neglect of duty, or 

bad faith.”   Section 466.06 allows a municipality to purchase outside insurance 

to satisfy its duty to defend and indemnify its officers and employees: 

The governing body of any municipality may procure insurance 
against liability of the municipality and its officers, employees, and 
agents for damages, including punitive damages, resulting from its 
torts and those of its officers, employees, and agents, including torts 
specified in section 466.03 for which the municipality is immune 
from liability. The insurance may provide protection in excess of the 
limit of liability imposed by section 466.04. 
 

Minn. Stat. § 466.06.    

The proposed charter amendment’s subject is the defense and 

indemnification of police officers and the purchase of outside liability insurance. 

Section 466.06 covers the subject of liability insurance of the acts and omission of 

a municipality and its employees.  Sections 466.06 and 466.07 and the charter 

amendment are thus on the same subject, and therefore 466.11 expressly 

preempts the charter amendment because Chapter 466 is the exclusive law on 

this subject.   

The proponents argue that the amendment is not expressly preempted 

because it is in harmony with Section 466.07.  This argument confuses the issue.  

Where a charter provision directly conflicts with a statute, the charter provision 
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is invalid even without an express statutory statement that it supersedes 

municipal law.  When the statute contains a “superseding clause,” such as the 

one in Section 466.11, the preemptive effect is broader; municipal law is 

superseded even if there is no direct conflict.  Section 466.11 is a declaration by 

the legislature that Chapter 466 stands alone on its subject. Even if the petitioners 

were correct that the proposed amendment does not conflict with state law, 

Section 466.11 expressly preempts the amendment, regardless of conflict.  

Petitioner’s attempts to characterize the subject more narrowly are 

similarly unavailing because the subject “cannot be defined so selectively that it 

is impossible for the state to fully regulate the field.” State v. Gonzales, 483 

N.W.2d 736, 738 (Minn. App. 1992).  For example, in Gonzales, the court rejected a 

characterization of an ordinance’s subject as “forfeitures arising from prostitution 

convictions” as too narrow.  Id.  Rather, the Court defined the subject matter as 

“forfeitures of property used in, or associated with, criminal offenses.”  Id.  Here, 

Petitioners cannot avoid the subject matter of Section 466.07 by selectively 

defining the subject of their amendment as professional liability insurance for 

police officers.  The subject is defense and indemnification of police officers, 

which is expressly preempted by Sections 466.07 and 466.11.  Moreover, Section 

466.06 covers the subject of liability insurance for acts and omissions of a 
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municipality and its employees.  Even under that selectively defined subject 

matter, the amendment is preempted under Section 466.06.   

B. The Proposed Amendment Is Preempted Because it Is in Conflict 
with Minnesota Statutes Sections 466.07, 471.44, and 179A.07. 
 

Charter provisions are subject to state law.  Nordmarken v. City of Richfield, 

641 N.W.2d 343, 347 (Minn. App. 2002).  Home rule charter status “does not 

preclude the legislature from preempting charter authority on matters of state 

concern.”  Haumant, 699 N.W.2d at 777-778 (quoting Nordmarken, 641 N.W.2d at 

348). 

Any conflict between a state law provision and a city charter provision 

renders the local provision invalid and unenforceable.  State ex rel. Town of Lowell 

v. City of Crookston, 91 N.W.2d 81, 84 (Minn. 1958).  Conflict preemption generally 

occurs when a statute and an ordinance contain “express or implied terms that 

are irreconcilable.”  Id.  An ordinance or charter provision is invalid:  

(a) when both the ordinance and the statute contain express or 
implied terms that are irreconcilable with each other . . . (b) where 
the ordinance permits what the statute forbids . . . (c) where the 
ordinance forbids what the statute expressly permits . . . .  

Mangold, 143 N.W.2d at 816-17.   

1. The proposed amendment conflicts with Minnesota Statutes Section 
466.07 and Minnesota Statutes Section 471.44 because the proposed 
amendment forbids what the statutes require as to the City’s duty to 
defend and indemnify its police officers. 
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Chapter 466 of the Minnesota Statutes sets out a comprehensive scheme 

addressing the subject of tort liability for political subdivisions like the City of 

Minneapolis and the scope of their duty to provide a defense and 

indemnification for their employees.  Minnesota Statutes Section 466.07 

specifically requires municipalities to defend and indemnify their employees 

against claims for damages, including claims for punitive damages, as long as the 

employee was acting in the scope of his or her employment duties and was not 

guilty of malfeasance, willful neglect of duty, or bad faith. Additionally, 

Minnesota Statutes Section 471.44 requires municipalities to furnish legal counsel 

to defend a peace officer in actions brought against such officer for damages for 

alleged false arrest or injury to person, property or character resulting from an 

arrest made in the good-faith performance of official duties.   

a. The Proposed Amendment’s plain meaning, which limits the 
City’s ability to defend and indemnify police officers against 
damages claims, directly conflicts with Minnesota Statutes 
Sections 466.07 and 471.44. 

 
  The rules of statutory construction apply to municipal ordinances and 

resolutions.  Eagan Econ. Dev. Auth. v. U-Haul Co. of Minn., 787 N.W.2d 523, 535 

(Minn. 2010).  City ordinances are read for their plain and ordinary meanings.  

DRB No 24. LLC v. City of Minneapolis, 774 F.3d 1185, 1188 (8th Cir. 2014).  Courts 

interpret a municipal charter using the same rules that it uses when interpreting 

a statute.  2A McQuillin Mun. Corp. § 9:25 (3d ed.).  When the language is clear 
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and unambiguous, the court must interpret it literally, giving the words of the 

charter their plain and ordinary meanings.  Id.  Here, the proposed amendment 

conflicts with the statutory indemnification requirement on its face because it 

requires officers to obtain a professional liability insurance policy, and be 

personally responsible to pay “for any additional costs due to personal or claims 

history.”   

The professional liability insurance policy will cover conduct for which the 

City is statutorily required to defend and indemnify.  Professional liability 

insurance is known as errors and omissions insurance when obtained by non-

medical professionals.  See Marks v. Houston Cas. Co., 881 N.W.2d 309, 324-25 

(Wis. 2016).  The primary purpose of an errors and omissions policy is to “insure 

a member of a designated calling against liability arising out of the mistakes 

inherent in the practice of that particular profession or business.” Albert J. Schiff 

Assos., Inc. v. Flack, 417 N.E.2d 84, 88 (N.Y. 1980).   An errors and omissions 

policy will always include coverage for acts within the insured’s professional 

capacity. See 22 Minn. Prac. §7.3 (2015 e.)(“[E]rrors and omissions…policies are 

written to provide broad coverage for the mistakes of professionals.”).  The 

professional liability insurance required by the proposed amendment would 

obviously cover acts within the scope of employment that are not malfeasant, 

willful or in bad faith.   
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The fact that the insurance policy would cover conduct the City is 

statutorily obligated to defend and indemnify is furthered by the statement that 

coverage must “include coverage for willful or malicious acts and acts outside the 

scope of the officer’s employment.”  The plain meaning of the use of the term 

“include” implies that coverage for willful or malicious acts and acts outside of 

the scope of employment is in addition to coverage for acts in the performance of 

the duties of the position, and acts that are not willful or malicious.   

When this is combined with the requirement that the liability policy be the 

officer’s “primary insurance,” it becomes apparent that in the event an officer 

incurs liability for an act in the scope of employment that is not willful or 

malicious, the insurance policy a police officer would be required to personally 

obtain, and not the City, would defend and indemnify the officer.   

A consideration of the realities of insurance practice bring the conflict into 

even sharper focus: first, the insurer has not only the duty, but the right to 

handle the defense of any claims arguably within the coverage of the policy in 

exchange for insurance premiums.  Petitioners’ attempt to argue that the 

amendment does not usurp the City’s defense of its officers’ claims, just their 

indemnification. But that is not how insurance works.  Although the proposed 

charter amendment says nothing explicitly about defense against claims or legal 

representation and only expressly mentions liability insurance, liability insurance 
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is inextricably tied to defense against claims. A liability policy is insurance 

against the negative financial results of a possible lawsuit.  See Insurance, Black’s 

Law Dictionary (10th ed. 2014).1  This “negative financial result” includes the 

costs of defense.  One of the principal benefits of a liability policy is that the 

insurer has a duty to defend the insured.  See Farm Bureau Mut. Ins. Co. v. 

Earthsoils, Inc., 812 N.W.2d 873, 875 (Minn. App. 2012) (“A liability insurer owes 

two duties to its insured: a duty to defend and a duty to indemnify.”); Selective 

Ins. Co. of Am. v. Smart Candle, LLC, 781 F.3d 983, 985 (8th Cir. 2015)(applying 

Minnesota law to conclude that a duty to indemnify necessarily implies a duty to 

defend).   

Second, the premiums an officer pays are payments not just for indemnity 

for wrongful acts, but for the defense of claims made against the officer 

regardless of whether the officer has violated any policies or engaged in any 

unlawful or tortious actions. It is an elementary principle of insurance law, long 

recognized in Minnesota that “[u]nder a contract of insurance, the premiums or 

assessments paid by the insured constitute the consideration on his part for the 

obligations assumed by the insurer . . . .” Nat'l Council of Knights & Ladies of Sec. v. 
                                                 
1 The entry for “insurance” in Black’s Law Dictionary gives the following definition of “liability 
insurance”:  
 

An agreement to cover a loss resulting from the insured's liability to a third party, such 
as a loss incurred by a driver who injures a pedestrian, and usu. to defend the insured or 
to pay for a defense regardless of whether the insured is ultimately found liable. • The 
insured's claim under the policy arises once the insured's liability to a third party has 
been asserted. 
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Garber, 154 N.W. 512, 513 (Minn. 1915); see also Allen v. Burnet Realty, LLC, 801 

N.W.2d 153, 158 (Minn. 2011) (quoting Knutson Constr. Co. v. St. Paul Fire & 

Marine Ins. Co., 396 N.W.2d 229, 233 (Minn. 1986)) (“We have stated that an 

‘elementary insurance principle[ ]’ is that ‘[i]n exchange for the payment of a 

premium, an insurer assumes certain risks that otherwise would be the 

obligation of the insured.’”).  In exchange for the premiums paid by the insured, 

“[a]n insurer assumes two duties to its insured: the duty to defend and the duty 

to indemnify.” St. Paul Fire & Marine Ins. Co. v. Nat'l Chiropractic Mut. Ins. Co., 496 

N.W.2d 411, 415 (Minn. Ct. App. 1993). 

Third, the proposed charter amendment prohibits the City from 

reimbursing and requires the officers to solely “be responsible for any additional 

costs due to personal or claims history.” Insurers will raise the premiums based 

on any claims history, even for claims for which there is no misconduct or fault 

of the officer.  All claim activity is considered in determining risk, and therefore, 

premium rates rise with claims.  See Affidavit of Tracey Fussy, Ex. 1 (John Marsh 

Letter) at ¶1.  Regardless of merit, claims against an officer will likely cause the 

insurer to raise the officer’s rates.  Fussy Aff. at Ex. 1, ¶2.  Given that the 

amendment requires the officer’s outside insurance policy be his or her “primary 

insurance,” the insurer will provide the first dollar coverage for defense and 

indemnification, even for claims for which the City is statutorily required to 
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defend and indemnify an officer.  For example, the policy would cover 

automobile accidents.  The insurer will demand to provide the defense or it will 

refuse to indemnify the officer.  Id. at ¶5.  And once the insurer controls the 

defense and indemnification, an insured may decide to settle a lawsuit simply 

because the insurer has determined that it is more cost effective to settle a lawsuit 

rather than defend the lawsuit. Id. at ¶3.  The insurer will raise rates because it 

has had to expend money investigating, defending, and perhaps indemnifying 

the officer.  Id.  This cost will be passed on to the officer in the form of higher 

premiums, even if the officer was performing within the scope of his duties and 

has engaged in no misconduct.  

In the City of Minneapolis, from 2006 through 2015, thirty two per cent of 

all lawsuits filed against police officers alleging officer misconduct have resulted 

in a judgment or verdict in favor of the officers. Affidavit of Timothy Skarda, ¶4.  

Typically, these cases are only dismissed in favor of the officers after significant 

discovery has occurred with depositions, expert witness costs and hundreds of 

hours of attorney and paralegal work.  Skarda Aff., ¶5.  Of the remaining sixty 

eight per cent of the cases that the City is required by state law to defend on 

behalf of the officers, sixty six per cent are resolved by settlement with no 

admission of liability by the officers or the City.  Id. at ¶6.  There are a variety of 

reasons for the settlement of cases, including the fact that settlement demands 
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are in a range where it is less expensive to resolve the case than to continue to 

incur the costs and burden of defense.  Id. at ¶7.  This is particularly the case 

when an insurance company is paying the costs of defense.  Fussy Aff., Ex. 1 at 

¶3.    Under the proposed charter amendment, the costs of defense in the cases 

that result in a judgment or verdict for the officers will be passed on to the 

officers in future “additional costs due to personal or claims history” even 

though the courts have found that the officers have engaged in no unlawful 

conduct.  Id. at ¶¶1-3.  This will also occur with cases that are settled by the 

insurer even though the officer may have engaged in no unlawful or tortious 

conduct.  Id.   Those higher premiums will be payments for an officer’s own 

defense and indemnification, a result that Chapter 466 flatly forbids because 

Sections 466.07 and 466.06 squarely place the obligation to defend and indemnify 

officers, or to pay for liability insurance solely on the City.  See Minn. Stat. 

§§466.07 and 466.06.  

Thus, Petitioners’ position is simply at odds with the facts, the realities of 

insurance and with the law.  Moreover, Petitioners concede this conflict: “a police 

officer could hypothetically have a claims history and increased premium 

through no fault of his or her own.”  See Petition at 9, ¶ 35.  Petitioners attempt to 

explain this away as merely a possible conflict that can be ignored by the court. 

See Petition at 9, ¶ 35.  However, based on the actual experience of the City of 
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Minneapolis, this is not just an imaginary possibility, it is a reality.  As set out 

above, thirty two cent of the lawsuits filed against officers that are defended by 

the City Attorney’s Office result in dismissal in favor of the officer.  Skarda Aff., 

¶4.  Thus, it is with certainty that if the charter proposal were to become part of 

the City Charter, officers would be required to incur “additional costs due to 

personal or claims history,“ when the officers were not at fault and both Chapter 

466 and Section 471.11 would require the City to bear those costs.  This is an 

irreconcilable conflict, plain and simple.   

Moreover, it is black letter law that “courts should construe a statute to 

avoid absurd results and unjust consequences.”  American Family Ins. Grp. v. 

Schroedl, 616 N.W.2d 273, 278 (Minn. 2000).  “When construing a statute, we may 

consider ‘the consequences of a particular interpretation.’”  Stansell v. City of 

Northfield, 618 N.W.2d 814, 820 (Minn. App. 2000) (quoting Grudnosky v. Bislow, 88 

N.W.2d 847, 850 (Minn. 1958)).  Whether it conflicts every time or only 

sometimes, if there is a conflict the proposed charter amendment is preempted 

by state law.   

The officers’ premium payments are payments for their eventual defense.  

Sections 466.07 and 471.44 forbid this.  The proposed amendment would require 

many individual officers to pay some of these costs when rates are increased as a 

result of any claim history.  Under the proposed amendment, the City would be 
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unable to comply with both the Charter and Minnesota law with respect to any 

officers paying above the base rate.   A conflict exists between state law and a 

municipal regulation when compliance with both is impossible. See State v. Buss, 

624 N.W.2d 781, 784 (2001).  Thus, the proposed amendment is in conflict with 

Sections 466.06, 466.07, and 471.44, because it forbids what the statute not only 

permits, but requires the City to do: defend and indemnify its officers, either by 

self-insuring or paying for private liability insurance.  

b. Petitioners’ argument that the proposed charter amendment 
should be read as only covering conduct outside the statutory 
duty of defense and indemnity conflicts with the actual 
wording of the proposed charter amendment and is untenable.  
 

 Petitioners seem to argue that their proposed charter amendment means 

something different from what they have actually proposed, and what was 

signed.  At oral argument Petitioners stated that the amendment only requires 

officers to obtain insurance for acts outside the scope of the statutory defense and 

indemnification obligation – that it only requires coverage for acts outside the 

scope of the officers’ employment and that constitute malfeasance, willful neglect 

and bad faith.  As noted by the Court, it is hard to envision an insurance policy 

broad enough to cover all acts by an individual outside of their employment, let 

alone that would cover malfeasance and bad faith, or as set out in the proposal 



 19 

“willful or malicious acts.2”  More importantly, however, this is not what the 

Petitioners wrote when they drafted the proposed charter amendment.  As set 

out above, the proposed amendment requires that the individual police liability 

policies to be the primary, not the secondary or excess coverage, and that the 

policies “must include coverage for willful or malicious acts and acts outside the 

scope of the officer’s employment by the city,” not “is limited to” coverage for 

willful or malicious acts.  Petitioners cannot maintain that their proposal is 

lawful based on a reading of the proposal that is the opposite of the plain 

language in the proposal.  This is particularly true when dealing with voter 

initiatives.  The petition process under Minnesota Statutes Section 410.12 is very 

clear about the voter signature requirements and the clarity of any summary of 

the proposed amendment so that individuals asked to sign the petition know 

exactly what they are supporting.  This is the same with voters in the voting 

booth if this proposal were to be placed on the ballot.  The voters would be 

provided with a summary of the actual wording of the proposal, not Petitioners’ 

contradictory version of what they now claim they meant by the proposal.  The 

court is bound to interpret the validity of the proposed charter amendment 

according to what is actually written and cannot consider Petitioners’ arguments 

about what they thought they were proposing.  See Hous. & Redevelopment 
                                                 
2 It is also highly questionable whether the City as an employer would have the right to require its employees to 
obtain insurance coverage for all acts outside the scope of their employment, which arguably includes their personal 
lives. 
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Authority v. City of Minneapolis, 198 N.W.2d 531, 538 (Minn. 1972)(“ We cannot 

search the minds of those who signed the petition to ascertain their intent. In the 

absence of such prescience, we feel compelled to hold that the proposal which 

would be submitted to the voters is not the one which the petitioners sought to 

have adopted.”).  The actual wording is what the City would be bound to follow 

if this became part of the City’s Charter, not Petitioners’ oral explanation.  It 

would work a fraud on the signators to the petition and the voters at the general 

election to allow the measure to be placed on the ballot based on an oral 

representation by Petitioners that the proposal is different from what was 

actually proposed. Moreover, it is questionable whether shifting liability for 

malicious acts is even legal in Minnesota.  See State Farm Fire & Cas. Co. v. 

Schwich, 749 N.W.2d 108, 115 (Minn. Ct. App. 2008) (holding insurance coverage 

for criminal acts is against public policy); Diocese of Winona v. Interstate Fire & Cas. 

Co., 841 F. Supp. 894, 897 (D. Minn. 1992) (noting, generally, that insurance 

coverage for punitive damages is void as against public policy). 

2. The proposed charter amendment conflicts with and is superseded by 
Minnesota Statutes Section 179A.07. 
 

The Police Officers Federation of Minneapolis (“the Federation”) is the 

exclusive representative of Minneapolis police officers.  The duties and 

responsibilities of the City as a public employer with respect to labor matters is 

governed by the Minnesota Public Employment Labor Relations Act (“PELRA”), 
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as codified in Chapter 179A of the Minnesota Statutes.  PELRA defines the rights 

and obligations of public employers as follows: 

A public employer has an obligation to meet and negotiate in good faith 
with the exclusive representative of public employees ... regarding 
grievance procedures and the terms and conditions of employment . . . . 
 
The public employer’s duty under this subdivision exists 
notwithstanding contrary provisions in a municipal charter, 
ordinance, or resolution. A provision of a municipal charter, 
ordinance, or resolution which limits or restricts a public employer 
from negotiating or from entering into binding contracts with 
exclusive representatives is superseded by this subdivision. 

 
Minn. Stat. § 179A.07, subd. 2(a)(emphasis added). 

The collective bargaining agreement negotiated between the City and the 

Federation specifically provides for the subject of defense and indemnification 

against liability claims: 

Section 26.1 – Legal Counsel. The City shall provide legal counsel to 
defend any employee against any action or claim for damages, 
including punitive damages, subject to the limitations set forth in 
Minnesota Statutes §466.07, based on allegations relating to any arrest 
or other act or omission by the employee . . . . 
 

See Affidavit of Timothy Giles, Ex. B. at 85.  The agreement allows the City to 

satisfy its obligations, under the contract and state law, to provide for the defense 

and indemnification of its officers either by self-insuring, as it currently does, or 

by purchasing outside insurance: 

Section 26.3 – Liability Insurance. The City may, at its option, 
maintain a standard policy of liability insurance covering employees 
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against the actions and claims referenced in Section 25.1 [sic] above. 
The City shall pay all premiums for such coverage. 
 

Giles Aff., Ex. B at 86.3 

These provisions have been included in the collective bargaining 

agreement between the City and the Federation in various iterations for over 

thirty years.  Id. at ¶¶6-7; Exhibit C.  The provisions embed in the agreement the 

City’s duties and obligations under state law to provide for the defense and 

indemnification of its employees.  See Minn. Stat. §§ 466.07, 471.44, subd. 1.  The 

contract expressly states that if the City elects to satisfy its obligations by 

purchasing outside insurance, rather than to self-insure, the City “shall pay all 

premiums for such coverage.” Giles Aff., Ex. B at 86, provision § 26.3.  The 

proposed charter amendment, however, would require police officers to 

purchase their own liability insurance, which must act as the “primary insurance 

for the officer,” and would limit reimbursement by the City to “the base rate of 

this coverage.” (Proposed Amendment).  The amendment would require the 

amount of “any additional costs due to personal or claims history” beyond the 

base rate of coverage to be paid by the officer.  Id. 

The proposed amendment is in direct conflict with the labor agreement, 

which obligates the City to provide for the defense and indemnification of its 

officers, and to bear the complete burden of any and all costs associated with a 

                                                 
3  The reference to Section 25.1 instead of 26.1 is a typographical error.  See Giles Aff., at ¶6. 
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liability insurance policy.  The proposed amendment would unilaterally shift the 

burden both of procurement and payment of liability insurance to the individual 

officers, exposing the City to potential liability for unfair labor practices under 

PELRA.  See Minn. Stat. § 179A.13.  

A charter provision that conflicts with a collective bargaining agreement is 

superseded by the labor agreement and is thereby unenforceable.  Minn. Stat. § 

179A.07, subd. 2(a).  In Gallagher v. City of Minneapolis, the court rejected a suit by 

the Minneapolis Civil Service Commission to declare a portion of a collective 

bargaining agreement void as in conflict with the City Charter.  364 N.W.2d 467, 

470 (Minn. App. 1985).  The court found that in 1983, PELRA was amended “to 

provide that the collective bargaining duty of a public employer superseded any 

conflicting municipal charter.”  Id. at 468 (referring to the language now codified 

in Minn. Stat. § 179A.07, subd. 2(a)).  This was an express departure “from prior 

law requiring that contract provisions conform to municipal charters.”  Id. at 470.  

Moreover, the court held that because the amendment “does not limit the 

subjects of negotiation which are superseded by that section to only terms and 

conditions of employment . . . [it] applies to both matters of inherent managerial 

policy and terms and conditions of employment.”  Id.   

In Somers v. City of Minneapolis, the court affirmed that a collective 

bargaining agreement takes precedence over contrary municipal charter 
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provisions when it held that the twelve-month probationary period established 

by the parties’ labor agreement prevailed over the conflicting six-month period 

established by the City Charter.  245 F.3d 782, 787 (8th Cir. 2001).  The court held 

that enforcing a charter provision that was inconsistent with a collective 

bargaining agreement “would interfere with the City’s ability to fulfill its 

bargaining obligations under PELRA.”  Id.  The court noted that the length of the 

probationary period “was expressly addressed in the collective bargaining 

agreement, and therefore the inconsistent City Charter provision must give 

way.”  Id. Like the probationary period negotiated in Somers, the City’s provision 

of defense and indemnification for its police officers was “expressly addressed” 

in the labor agreement between the City and the Federation. See Giles Aff., Ex. 1.  

The proposed amendment is inconsistent with the labor agreement because it 

would require officers to purchase their own professional liability insurance, and 

would limit the City’s ability to reimburse officers for the cost of the insurance.  

(Proposed Amendment).  Therefore, enforcing the amendment “would interfere 

with the City’s ability to fulfill its bargaining obligations under PELRA.”  Somers, 

245 F.3d at 787. 

Petitioners’ reliance on Law Enforcement Labor Services, Inc. v. Sherburne 

County, for the proposition that the City could unilaterally establish a managerial 

policy governing liability insurance is misplaced.  695 N.W.2d 630 (Minn. App. 
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2005).  In that case, a county established a random drug-testing policy for its 

employees as “expressly authorized by statute.”  Id. at 632.  Here, not only is 

there no state law authorizing a municipality to require its officers to purchase 

liability insurance, a contrary state law specifically requires the City to defend 

and indemnify its officers.  See Minn. Stat. § 466.07.  As illustrated in Gallagher 

and Somers, PELRA also provides that the provisions of a collective bargaining 

agreement supersede “any conflicting municipal charter.” Gallagher, 364 N.W.2d 

at 468 (emphasis added); Somers, 245 F.3d at 787.  Because the issue in this case 

involves a unilateral change to a collective bargaining agreement under a 

municipal charter, and not as authorized by statute, Law Enforcement Labor 

Services is inapposite.   

The proposed charter amendment is directly contrary to a longstanding 

provision of the collective bargaining agreement between the City and the 

Federation.  The proposal conflicts with PELRA’s prohibition on unilateral 

changes by an employer to a collective bargaining agreement.  The proposal 

would also restrict the City’s ability to negotiate with the Federation.  This 

provides an additional, independent basis for finding the charter amendment 

proposal invalid and for withholding the measure from the ballot. 
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CONCLUSION 

  For the foregoing reasons, Respondent respectfully requests this Court 

deny the Petition.  
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