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“The act of denying more than 15,000 people the right to  

merely propose a law to their fellow citizens is a serious matter.” 

Hous. and Redevelopment Auth. of Minneapolis v. City of Minneapolis,  

198 N.W.2d 531, 540 (Minn. 1972) (Kelly, J., dissenting)   

 

Introduction 

A proposed charter amendment requires police officers to carry individual liability 

insurance, though it allows Minneapolis to pay the base rate of this coverage.  This is a 
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complementary regulation that protects officers and survivors of police misconduct in situations 

where state law does not require that Minneapolis indemnify an officer.  Minneapolis argues that 

the proposed amendment conflicts with state indemnification and litigation costs statutes, but 

those statutes do not address indemnification or insurance coverage for officers’ willful or 

malicious acts, or acts outside the scope of their employment. 

I. The City May Limit the Proposed Insurance Coverage to Willful or Malicious Acts, 

and Acts Outside the Scope of an Officer’s Employment 

According to the amendment, the only acts that “must” be covered by the proposed 

insurance are “willful or malicious acts and acts outside the scope of the officer’s employment”: 

Section 7.3(a)(2) Police Officers. Each peace officer appointed in the police department must be 

licensed as required by law.  Each such licensed officer may exercise any lawful power that a 

peace officer enjoys at common law or by general or special law, and may execute a warrant 

anywhere in the county.  Each appointed police officer must provide proof of professional 

liability insurance coverage in the amount consistent with current limits under the statutory 

immunity provision of state law and must maintain continuous coverage throughout the course of 

employment as a police officer with the city.  Such insurance must be the primary insurance for 

the officer and must include coverage for willful or malicious acts and acts outside the scope of 

the officer’s employment by the city.  If the City Council desires, the city may reimburse officers 

for the base rate of this coverage but officers must be responsible for any additional costs due to 

personal or claims history.  The city may not indemnify police officers against liability in any 

amount greater than required by State Statute unless the officer’s insurance is exhausted.  This 

amendment shall take effect one year after passage. 

 

The word “primary” does not expand the acts the proposed insurance would cover.  “Primary 

coverage is designed to cover liability from zero to certain policy limits,” as opposed to “excess 

coverage,” which “is designed to cover liability only after those initial limits are exhausted.”  

Contl. Cas. Co. v. Reserve Ins. Co., 238 N.W.2d 862, 865 (Minn. 1976).  The word “primary” 

does not alter the specific acts that insurance, such as car or homeowners insurance, covers. 

II. The Proposed Amendment is Not Preempted by State Law 

The proposed amendment is on a different subject than state indemnification and 

litigation costs statutes, which do not address indemnification or insurance coverage for officers’ 
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willful or malicious acts, or acts outside the scope of their employment.1  There are four factors 

that Minnesota courts consider in determining whether preemption has occurred: (1) the subject 

matter regulated; (2) whether the subject matter is so fully covered by state law that it has 

become solely a matter of state concern; (3) whether any partial legislation on the subject matter 

evinces an intent to treat the subject matter as being solely a state concern; and (4) whether the 

nature of the subject matter is such that local regulation will have an adverse effect on the 

general state population.  Mangold Midwest Co. v. Village of Richfield, 143 N.W.2d 813, 820 

(Minn. 1966). 

Here, the subject matter is insurance coverage for Minneapolis police officers’ willful or 

malicious acts, or acts outside the scope of their employment.  The legislature has not expressly 

or impliedly precluded local regulation of such coverage.  See State v. The Crabtree Co., 15 

N.W.2d 98 (Minn. 1944) (holding that a state statute regulating the sale of cigarettes did not 

conflict with a local ordinance imposing additional requirements on persons or entities that sold 

cigarettes).  In addition, local regulation will not have an adverse effect on the general populace 

of the state, because such coverage will mean (1) officers are not personally responsible for 

satisfying a settlement or judgment in full; (2) officers who continue to engage in misconduct 

will become uninsurable, and thus no longer eligible for employment by the City; and (3) people 

who have been harmed by officers’ misconduct will receive compensation, even when the 

officer’s actions were willful or malicious, or outside the scope of their employment. 

The other consideration regarding preemption is whether the state legislature has so fully 

covered an area as to have made it an area solely of state concern.  The area of insurance 

coverage for Minneapolis police officers’ willful or malicious acts, or acts outside the scope of 

                                                

1 For this reason, Minn. Stat. § 466.11, which addresses “charter provisions . . . on the same subject” as Minn. Stat. 

§§ 466.01 to 466.15, is inapplicable. 
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their employment, is not one that has been expressly or impliedly declared by the legislature to 

be solely of state concern.  Thus, the amendment is not preempted. 

III. The Proposed Amendment Does Not Preclude the City from Defending and 

Indemnifying Officers as Required by Minn. Stat. § 466.07 

The proposed amendment does not, under any circumstances, preclude Minneapolis from 

defending its officers; nor does it preclude Minneapolis from indemnifying its officers when that 

is required by state statute.  Minn. Stat. § 466.07 only “requires municipalities to defend and 

indemnify their employees for damages . . . so long as the employee was acting within the scope 

of his or her job duties and was not guilty of malfeasance, willful neglect of duty or bad faith.”  

Minn. Stat. § 466.07.  Requiring officers to carry liability insurance does not forbid Minneapolis 

from defending and indemnifying its officers as stated in Minn. Stat. § 466.07.   

Moreover, this statute does not address outside insurance, much less require that 

Minneapolis pay the rate of outside insurance coverage regardless of an officer’s personal or 

claims history.  Minneapolis police officers already face the possibility that, for example, their 

private vehicle insurance premium could increase due to repeated accidents within the scope of 

employment; that is, squad car accidents.  This does not somehow obligate the City to pay the 

increased private vehicle insurance premium.  Similarly, state law does not require Minneapolis 

to pay increased premiums for an officer’s individual liability insurance under the proposed 

amendment. 

IV. The Proposed Amendment Does Not Preclude the City from Furnishing Legal 

Counsel and Paying Litigation Costs as Required by Minn. Stat. § 471.44 

The proposed amendment does not preclude Minneapolis from furnishing legal counsel 

or paying litigation costs.  Minn. Stat. § 471.44 “requires municipalities to furnish legal counsel 

to defend a peace officer in actions brought . . . resulting from an arrest made in the good faith 

performance of official duties.”  Minn. Stat. § 471.44.  It also requires municipalities to “pay the 
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reasonable costs and expenses of defending such suit, including witness fees and reasonable 

counsel fees.” Minn. Stat. § 471.44, subd. 1.   

Requiring officers to carry liability insurance does not forbid Minneapolis from 

furnishing legal counsel or paying costs as stated in Minn. Stat. § 471.44.  Again, this statute 

does not address outside insurance, much less require that Minneapolis pay the rate of outside 

insurance coverage regardless of an officer’s personal or claims history.  In addition, the 

proposed amendment is silent on the issue of defense, meaning the City can continue to defend 

officers whenever it opts to do so. 

V. The Proposed Amendment Does Not Conflict with the City’s Labor Agreement 

Contrary to footnote four in Ms. Segal’s legal opinion, Petitioners have never taken the 

position that the proposed amendment conflicts with the labor agreement between the City and 

the Police Officers Federation of Minneapolis (“Federation”).  The City concedes that Article 26 

of the labor agreement merely “embeds in the labor agreement the City’s duties and obligations 

under state law,” which is discussed above.  With regard to outside insurance, Section 26.3 of the 

labor agreement states that Minneapolis “may, at its option, maintain a standard policy of 

liability insurance covering employees against the actions and claims” referenced in Minn. Stat. 

§ 466.07; that is, actions or claims related to an officer’s conduct while (1) acting within the 

scope of his or her job duties, and (2) not guilty of malfeasance, willful neglect of duty, or bad 

faith.  

If Minneapolis maintains such a policy, it must pay the premiums; but Minneapolis does 

not maintain such a policy.  The policy addressed in Section 26.3 is a contract between the City 

and an insurance company, whereas the proposed amendment requires individual coverage: a 

contract between each officer and an insurance company.  Moreover, Section 26.3 does not 
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address officers’ willful or malicious acts, or acts outside the scope of their employment.  Thus, 

there is no conflict between the proposed amendment and the labor agreement. 

Furthermore, under the Minnesota Public Employment Labor Relations Act (“PELRA”), 

the City is not required to negotiate over “matters of inherent managerial policy.”  Minn. Stat. § 

179A.07, subd. 1.  Although PELRA imposes on the City an “obligation to meet and negotiate in 

good faith . . . regarding grievance procedures and the terms and conditions of employment,” 

Minn. Stat. § 179A.07, subd. 2, “inherent managerial policy” may overlap with “terms and 

conditions of employment.”  Law Enforcement Labor Servs., Inc. v. County of Hennepin, 449 

N.W.2d 725, 727 (Minn. 1990) (quotation omitted).  In cases where there is such an overlap, a 

two-step process is required: first, the Court must determine whether the policy has an impact on 

“terms and conditions of employment,” and second, if it does, the Court must ascertain whether 

the policy’s establishment is separate and distinct from its implementation.  Id. at 728.   

Here, the City may have an obligation to meet and negotiate concerning areas of 

implementation of the proposed Amendment.  L. Enf’t Lab. Services, Inc. v. Sherburne County, 

695 N.W.2d 630, 635 (Minn. App. 2005).  The City remains free to do so, as nothing in the 

proposed amendment precludes the City from such negotiation.  Therefore, the amendment does 

not conflict with the labor agreement or PELRA. 

VI. The Proposed Amendment is in Accordance with Public Policy 

In addition to being in harmony with state law and the City’s labor agreement, the 

proposed amendment is in harmony with public policy.  The public policy of the state is 

“disclosed by general laws or its penal code.”  Town of Lowell v. City of Crookston, 252 Minn. 

526, 528 (1958). 

Without the proposed insurance, Minneapolis police officers can be personally 

responsible for satisfying a settlement or judgment when Minneapolis opts not to indemnify 
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them.  For example, in April 2009, Minneapolis opted not to indemnify Federation President Bob 

Kroll (then Vice President) for an excessive force allegation sustained by the Civilian Review 

Authority, and for which the Minneapolis Police Department suspended Kroll for 160 hours.  

Declaration of David Bicking (“Bicking Decl.”), Ex. 1.  In New York City, an officer who was 

off duty when his dog attacked someone was personally responsible for satisfying a settlement in 

full, totaling $16,500, after all claims against New York City and other defendant officers were 

dismissed.  See McNamara v. City of New York, No. 06-CV-5585, 2009 WL 735135, at *7-8 

(S.D.N.Y. Mar. 20, 2009) (dismissing all claims against New York City and other defendant-

officers).   

The coverage required by the proposed amendment will also mean Minneapolis no longer 

indemnifies officers when state law does not require it.  In February 2013, Daniel Fancher sued 

Minneapolis and Sokhom Klann, a Minneapolis police officer, for violating his constitutional 

rights.  Bicking Decl, Ex. 2.  In or around November 2014, a jury found in favor of Fancher on 

his excessive force claim against Klann, but did not find the City liable.  Bicking Decl., Ex. 3.  

Even though state law did not require Minneapolis to indemnify Klann, Minneapolis paid 

$271,176.52 to Fancher and his attorneys.  Bicking Decl., Ex. 4.  

In March 2016, Minneapolis denied defense and indemnity for Blayne Lehner, a 

Minneapolis police officer who sat on the Federation’s Board.  Bicking Decl, Exhibit 5.  Even 

though state law did not require Minneapolis to indemnify Lehner, and Minneapolis had already 

denied both defense and immunity, the City agreed in July 2016 to pay $360,000.00 to the 

plaintiff in the lawsuit against Lehner, Luis Daniel Garcia.  Bicking Decl., Exhibit 6.   

As the proposed amendment precludes Minneapolis from indemnifying police officers 

unless state law requires it, officers will no longer be exempt from most, if not all, consequences 
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of violating civilians’ constitutional rights.  Instead, they will see their insurance premiums 

increase.  If they continue to engage in misconduct, they will become uninsurable and no longer 

eligible for employment with the City. 

VII. When an Amendment Appears to Exceed Constitutional or Statutory Authority, a 

Reviewing Court Should Adopt a Restrictive Construction that Will Save It 

Courts “must afford charter provisions of the kind at issue here the same presumption of 

constitutionality as we would apply to a duly enacted legislative statute.”  Minneapolis Term 

Limits Coalition v. Keefe, 535 N.W.2d 306, 310 (Minn. 1995) (Gardebring, J., dissenting) (citing 

Guilliams v. Commissioner of Revenue, 299 N.W.2d 138, 142 (Minn. 1980)).  To the extent the 

Court concludes the proposed Amendment is defective, any defect may be corrected by judicial 

construction limiting its application.  The Court should be “adverse to invalidating legislation (or 

in this case a charter amendment), proposed or enacted, which is in part within the authority of 

the policy makers.”  Hous. and Redevelopment Auth. of Minneapolis, supra, 198 N.W.2d at 540 

(Minn. 1972) (Kelly, J., dissenting).  “If a case arises which demonstrates the overbreadth of the 

proposal, it should be declared invalid only as it applies to the facts involved in that litigation if it 

may be valid as to other fact situations.”  Id. 

As described in the Declaration of Petitioner David Bicking, to qualify the proposed 

amendment for the ballot, the Committee for Professional Policing assembled a petition of voters 

equal to five percent of the votes cast in the 2014 state general election in Minneapolis.2  Bicking 

Decl. ¶¶ 2-15.  If this Court orders that the amendment be placed on the ballot, the only risk is 

that “the administration and the voters of the city of Minneapolis [will] experience the frustration 

                                                

2 Despite this, on August 5, 2016, the Minneapolis City Council voted by a margin of 10-3 not to place the proposed 

amendment on the November ballot, even though the amendment is constitutional and in harmony with state law 

and the labor agreement.  Bicking Decl. ¶¶ 16-20.  Section § 204B.44 allows Petitioners to seek correction of this 

wrongful act. 
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and expense of setting up election machinery and going to the polls in a process . . . ultimately 

destined to be futile.”  Id. at 234.  Yet if this Court orders that the amendment not be placed on 

the ballot, the risk is that a right granted by the Minnesota Constitution, to amend the 

Minneapolis charter by a petition submitted to voters, will have been infringed upon.  See Minn. 

Const. art. XII, § 5 (“Home rule charter amendments may be proposed by a charter commission 

or by a petition of five percent of the voters of the local government unit as determined by law 

and shall not become effective until approved by the voters by the majority required by law.”); 

see also Bogen v. Sheedy, 229 N.W.2d 19, 24 (Minn. 1975) (stating that “[c]ourts should 

exercise extreme caution in ruling out . . . such documents which are the result of democracy 

working at the grassroots level”). 

VIII. The Proposed Amendment Does Not Affect Personal Rights of the Police Officers 

Federation of Minneapolis 

To attack proposed or enacted legislation, a party must demonstrate that the legislation 

affects his or her personal rights in an unlawful manner.  See Hous. and Redevelopment Auth. of 

Minneapolis, supra, 198 N.W.2d at 539 (Minn. 1972) (Kelly, J., dissenting).  The Federation is 

not a person; nor is it a taxpayer.  Thus, the Court should deny its attempt to intervene. 

Even if the Court grants intervention, the Federation’s arguments miss the mark.  The 

Federation relies on Minn. Stat. § 466.06, which relates to municipalities procuring blanket or 

group liability insurance.  Section 466.06 is not on the same subject as the proposed amendment, 

which addresses individual insurance coverage carried by each officer for willful or malicious 

acts and acts outside the scope of their employment. 

The Federation also relies on Minn. Stat. § 626.843, which requires the Peace Officer 

Standards and Training (“POST”) Board to adopt rules establishing “[m]inimum standards of 

physical, mental, and educational fitness which shall govern the recruitment and licensing of 
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peace officers within the state.”  The proposed amendment does not preclude the POST Board 

from establishing licensing standards.  The liability insurance coverage proposed by the 

amendment is not a licensing standard for Minneapolis officers, much less all officers in the 

state, but instead a requirement specific to Minneapolis that relates to whether an officer is 

eligible for employment with the City. 

Conclusion 

Minn. Stat. § 204B.44 allows “[a]ny individual [to] file a petition . . . for the correction of 

any . . . errors, omissions, or wrongful acts which have occurred or are about to occur” on the 

part of any “municipal clerk . . . or any other individual charged with any duty concerning an 

election.”  Minn. Stat. § 204B.44 (emphasis added).  For the reasons stated above, Petitioners 

respectfully request that this Court issue an Order, pursuant to either Minn. Stat. § 204B.44 or 

Minn. Stat. § 555, requiring Respondents to prepare a ballot for the November 8, 2016 election 

that includes the proposed amendment. 
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