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PETITIONERS’ TORTURED INTERPRETATION OF THEIR OWN AMENDMENT 

RESULTS FROM THEIR ACKNOWLEDGEMENT THAT IT IS PREEMPTED 

 

 Petitioners’ claimed, at oral argument and again in briefing, that the insurance required 

by the proposed charter amendment would only cover acts outside the police officer’s scope of 

employment. Such an interpretation is contrary to the plain language of the proposed 

amendment. 

 The proposed amendment requires that officers purchase and maintain insurance to cover 

both acts within the course and scope of their employment and acts outside the scope of their 

employment.  Moreover, the plain language of the amendment provides that “such insurance 
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must be the primary insurance for the officer.” As petitioner acknowledges, “[p]rimary coverage 

is designed to cover liability from zero to certain policy limits.” Cont’l. Cas. Co. v. Reserve Ins. 

Co., 238 N.W.2d 862, 865 (Minn. 1976). It is clear, therefore, that the proposed amendment 

requires the officer’s professional liability insurance begin at dollar one and for all claims, not 

just for those relating to actions outside the scope of employment. 

 Petitioners have resorted to this tortured interpretation of their own amendment because 

they now recognize that the requirement that each officer provide his or her own professional 

liability insurance is preempted by Minn. Stat. §§ 466.06 and 466.077.
1
  However, the Petitioners 

cannot now save their proposed amendment by severing it into two pieces and discarding the 

offending portion.   

Although Petitioners cite two dissenting opinions in an effort to preserve their proposed 

amendment, such dissents do not reflect the prevailing law.  Rather, the Minnesota Supreme 

Court in Hous. & Redevelopment Auth. v. City of Minneapolis rejected this theory and held that 

one portion “does not save the proposed amendment for purposes of submitting it to the voters.”  

Hous. & Redevelopment Auth. v. City of Minneapolis, 198 N.W.2d 531, 538 (Minn. 1972).  

Moreover, the Court’s rationale supporting this conclusion is applicable in the present case – 

“We cannot search the minds of those who signed the petition to ascertain their intent. *** [W]e 

think the better rule is to prevent an election directed only at a proposal which has been 

substantially emasculated.”  Id.   

Similarly, this Court cannot know whether the petition signers knew or intended that the 

proposed insurance requirement would, as Petitioners now claim, only apply to acts outside the 

                                                 
1
 Petitioners argue that their amendment is not preempted because the statute addresses the City’s duty to defend and 

indemnify officers while the proposed amendment merely requires that the officer carry insurance. Such argument 

ignores the reality that insurance is purchased specifically to provide defense and indemnity. 
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scope of an officer’s employment. Therefore, the court must accept the plain meaning of the 

proposed amendment in its entirety, not in pieces, and find that it is preempted. 

THE REQUIREMENT THAT POLICE OFFICERS CARRY PROFESSIONAL 

LIABILITY INSURANCE IS A TERM AND CONDITION OF EMPLOYMENT AND 

THE SUBJECT OF MANDATORY BARGAINING 

 

 Regardless of whether the proposed amendment would require coverage for acts within 

and outside the scope of employment or just outside the scope of employment, the proposed 

amendment is still preempted because a requirement to maintain liability insurance is a term and 

condition of employment and a subject of mandatory bargaining under the Public Employment 

Labor Relations Act (PELRA). MINN. STAT. § 179A.01 et seq. (2016). 

 Petitioners claim that a requirement that each officer carry professional liability insurance 

is an inherent managerial right and may be unilaterally imposed by the City without bargaining.  

However, the very case cited by Petitioners, Law Enforcement Labor Servs., Inc. v. Sherburne 

Cnty, supports the opposite conclusion.  First, the drug test protocol proposed by the employer, 

Sherburne County, was authorized by statute.  There is no such statute authorizing a public 

employer to require its employees to purchase professional liability insurance.
2
 Second, the 

Supreme Court held that, while there may have been an inherent managerial right to impose a 

drug test, it was so intertwined with the implementation of that policy that the employer could 

not unilaterally impose the test as a term a condition of employment. Rather, the Court held that 

the implementation of the drug test, most importantly the potential consequences for failing a 

drug test, were terms and conditions of employment and, therefore, subject to mandatory 

bargaining. Like the drug test in Sherburne Cnty, the proposed requirement to obtain insurance is 

                                                 
2
 As has been well demonstrated in oral argument and prior briefs, to the extent that Minnesota Statutes address 

insurance for the actions of employees, the Legislature has clearly placed the burden of defense, indemnity and 

purchasing insurance on the employer.  
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so intertwined with the consequences (ie, the failure to have the insurance precludes 

employment) that the insurance requirement is a subject of mandatory bargaining. Thus, the 

Federation’s right to meet and negotiate a term and condition of employment would be abrogated 

by the proposed charter amendment. 

 Finally, even if the decision to require professional liability insurance of every police 

officer were an inherent managerial right, the City has waived such right because it has 

bargained on the issue. See Arrowhead Pub. Serv. Union v. City of Duluth, 336 N.W.2d 68 

(Minn. 1983) (Although an employer is not obligated to bargain over an inherent managerial 

right, once it does so the topic becomes a subject of mandatory bargaining).  The City and 

Federation have clearly bargained over the issue of liability insurance; the result of such 

negotiations is enshrined as Section 26.3 of the collective bargaining agreement.  As such, the 

topic of liability insurance is now a mandatory subject of bargaining regardless of whether any 

proposed change is in conflict with previously negotiated language. 

Since the proposed amendment would abrogate the statutory and contractual bargaining 

rights of the Federation, and is therefore pre-empted by and contrary to PELRA, Petitioner’s 

Petition must be denied and its suit dismissed.  
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