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INTRODUCTION 
 

Petitioners’ brief has failed to introduce any facts or legal authorities which could 

justify compelling the City to place the invalid proposed charter amendment on the 

ballot.  Petitioners do not attempt to explain how the proposed amendment’s plain 

language is not expressly preempted under Minn. Stat. § 466.11. Instead, they simply 

state in conclusory fashion that it is not. Petitioners offer no theory for how the 

proposed requirement--that police officers put their own personal funds towards their 

legal defense and indemnification provided under a primary professional liability 

policy—does not conflict with the express state law requiring the City, rather than 

employees, to cover such costs and risks. Instead, they simply assert that the 

requirements are compatible.   

At each turn, Petitioners ask this Court to set aside what their proposed 

amendment actually says, and instead, render a decision in their favor based on what 

the proposed amendment could have been intended to mean. However, that is not the 

legal standard before this Court, nor would the strained interpretation now argued by 

Petitioners avoid the express preemption of charter amendments on the subject matter 

provided by Minn. Stat. § 466.11. For these reasons and those set forth more fully in the 

City’s principal memorandum of law, the City respectfully moves for dismissal of the 

Petition and a declaration of judgment in favor of Respondents.   
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A. Petitioners offer no argument whatsoever to avoid express preemption 
under Minn. Stat. § 466.11. 

Minn. Stat. § 466.11 contains express preemption language that supersedes and 

makes the provisions of Chapter 466 exclusive to home charter rules which seek to 

regulate the same subject matter.  Petitioners do not deny this statute governs and 

contains express preemption language, but instead, argue the proposed amendment 

regulates a different subject matter, insurance. At the August 11, 2016 hearing in this 

matter and in Petitioners’ brief, the distinction appears to be one exclusively based on a 

perceived difference between premium payments borne entirely or in part by police 

officers, and direct payments towards defense and damages awards. This difference has 

no legal or practical meaning in the context of defense and indemnity for liability 

claims. As noted by this Court, the cost of insurance premiums includes payment for 

the cost of defense. 

B. The Court must evaluate the actual language of the proposed 
amendment, not what Petitioners now claim it was intended to mean. 

Petitioners argue that the requirements of the proposed amendment merely pick 

up where the statutory requirements of City indemnification and defense leave off, and 

can be applied by the City as only requiring police officers to purchase a narrow 

insurance policy covering acts outside the scope of their employment or acts of 

malfeasance and bad faith.  However, that is not what the proposed amendment says. 

The plain language of the proposed amendment clearly states that officers “must 

provide proof of professional liability insurance coverage,” and that “such insurance 

must be the primary insurance for the officer.” Although that coverage must “include” 
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acts outside the scope of employment and acts of malfeasance and bad faith, the 

proposal does not state that coverage is limited as Petitioners claim.  The language of 

the proposed amendment is not limited given the scope of the first sentence defining 

the coverage as professional liability coverage. The terms used by Petitioners have 

established industry meanings that go far beyond the narrower construction Petitioners 

now attempt to read into the proposal1. 

C. The proposed amendment cannot be “saved” by a restrictive 
interpretation. 

Petitioners ask the Court to adopt a “restrictive construction that will save” the 

proposed amendment, but neither the Minnesota legislature, nor the Minneapolis 

citizens who signed the petition at issue, have evidenced an intention to assign drafting 

powers to this Court. In asking for a creative, revised construction of their proposal, 

Petitioners rely on a dissenting opinion within a decision wherein the majority of the 

Minnesota Supreme Court declined to sever portions from a proposed charter 

amendment that included a mix of valid and invalid provisions. There, the majority 

reasoned, “We cannot search the minds of those who signed the petition to ascertain 

their intent. In the absence of such prescience, we feel compelled to hold that the 

proposal which would be submitted to the voters is not the one which the petitioners 

sought to have adopted.” See Hous. & Redevelopment Authority v. City of Minneapolis, 198 

N.W.2d 531, 538 (Minn. 1972).  This Court must evaluate the language before it, not the 

language the Petitioners wish they had submitted. 

                                                 
1 To the extent that the interpretation asserted by the Petitioners conflicts with the plain language of the proposed 
amendment it does not give effect to the intent of the signators.  The interpretation asserted was not approved by the 
signators. 



 5 

D. The proposed amendment violates public policy. 

Moreover, if Petitioners’ arguments about the proper interpretation of their 

proposed amendment are to be given any credence, then their proposed amendment 

must fail on the grounds that it is so vague and confusing that its true application is 

unknown. The precise minimum limits of the professional liability coverage are 

unspecified. The legality of requiring coverage for intentional malicious or criminal acts 

is unknown. See State Farm Fire & Cas. Co. v. Schwich, 749 N.W.2d 108, 115 (Minn. Ct. 

App. 2008) (holding insurance coverage for criminal acts is against public policy); 

Diocese of Winona v. Interstate Fire & Cas. Co., 841 F. Supp. 894, 897 (D. Minn. 1992) 

(noting, generally, that insurance coverage for punitive damages is void as against 

public policy).  

So too is it unclear whether an employer can legally require its employees to 

prove they carry insurance coverage for all acts outside the scope of their employment, 

the scope of which would apparently include actions undertaken in private or social, 

non-work activities. With such ambiguities and invalidating requirements littered 

intractably throughout the proposed amendment, it is no wonder Petitioners hope this 

Court will undergo interpretive gymnastics to find portions that can be approved. As 

the Minnesota Supreme Court concluded in the Housing and Redevelopment Authority 

case cited above, it is improper to put before the voters a provision that would require a 

court to in essence rewrite the proposal, as Petitioners are requesting, before it even gets 

on the ballot.  Petitioners’ memorandum raises no issues that cast any doubt on the 

propriety of the City’s determination that the proposal conflicts with state law and 
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should be withheld from the ballot.  The Petition should be denied and a declaration of 

judgment in favor of Respondents should be entered.   

 
CONCLUSION 

  For the foregoing reasons and those raised more fully in the City’s principal 

memorandum, Respondents respectfully request this Court deny the Petition.  
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