
M E M O R A N D U M 
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 Over the last two months, we have received several questions about the 

statements, stipulations, and jury instructions in this year's problem. Some of these 

questions have required us to make changes to the problem, although we do not 

anticipate that any of the changes will cause significant strategic or substantive changes 

to your preparation so far. 

We have published two versions of the final problem, one with marked-up 

changes highlighted in "Track Changes," and one that is completely clean, which should 

be considered the final version of the problem for use in competition. To help your 

teams finish their preparation for this year's mock trials, please see the questions and 

answers below. Please note that some of the questions have been paraphrased for 

brevity, and the page and line references in the answers correspond to the marked-up 

version.  

If we have inadvertently failed to answer a question, please do not hesitate to 

bring it to our attention. As always, we thank you for your support of mock trial. 
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Questions and Answers  

Questions from Westhill AITE and Tolland, received on September 26, 2019, 
September 28, 2019, and October 3, 2019. 
 

These schools submitted detailed inquiries seeking clarification of the jury 
instructions with respect to the effect of assumption for risk, contributory negligence, 
and apportionment of responsibility between the decedent, the plaintiff, and the 
defendants. 

 

Answer: 

 See revisions to jury instructions and verdict form on pp. 13-17. 

 
Question Received from Tolland on October 3, 2019: 

"There were no CVs included for either expert. Is that intentional?" 

Answer: 

The problem contains all information necessary to answer this question. 

 

Question Received from Tolland on October 3, 2019: 

"The jury instructions that explain a cause of action for Wrongful Death 
indicate that 'when the death of a person is proximately caused by the wrongful act 
or neglect of another, and the act of neglect is one which would have entitled the 
Decedent to recover damages if the Decedent had not died, the personal 
representative of the Decedent’ Estate may bring an action for wrongful death . . . .' 
How do we know/prove that Neil would have been able to recover from 
Twain/Coach Breyer had he not died, or is that assumed here?" 

Answer: 

We do not know whether Neil would have been able to recover from the 
defendants had he not died. Wrongful death is a derivative action, which is being 
used in this mock trial to determine whether the defendants were negligent with 

respect to their conduct towards Neil before his death. 
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Question from Weston, received on October 4, 2019 

"April 28, date the internet report on doping was given to Kennedy by 
Casey, was a Saturday. May 6, date of death, was a Sunday. Case seems to infer 
those are school days." 

 

Answer: 

See new stipulation 11, stating: "April 28, 2018 and May 6, 2018 were school 
days at Twain Academy." 

 
 

Question from Weston, received on October 4, 2019 
 

"There appears to be an extraneous word, 'provided,' in Stipulation 3 that could 
cause some ambiguity about whether exhibits 3 and 4 are unquestionably stipulated to 
be admissible. Perhaps that word should be removed?" 

 

Answer: 

See revision to Stipulation 3 eliminating the word "provided." 

 

Question from Weston, received on October 15, 2019 

"It's probably not a big deal, but [Coach Breyer] seems too young compared to 
the years indicated he was working." 

 
Answer:  

See revision to statement of Kennedy Breyer on P.36, L.1. 

 

Question from Weston, received on October 21, 2019 

"Is Stipulation 10 intended to avoid differentiating between EPO and 
steroids in the case since EPO is not a steroid. When you look at Ginsburg, p. 
30:1, who says steroids are hormones, and  p. 30:13, who says 'most people who 
think of steroid abuse are thinking anabolic steroids.' To the uninformed, that 
suggests EPO is a non-anabolic steroid. Going just off the text (not real life), you 
could infer that some steroids are glycoprotein hormones." 
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Answer:  
 
 See revision to stipulation 10, stating: "For purposes of this case, Erythropoietin 
(EPO) is a steroid." 

 

Questions from Westhill/AITE, received on October 21, 2019 

"If the plaintiff wants to offer any of Neil’s statements (Neil saying 'you know' 
to Coach, for example), they appear to be hearsay without an exception.  The 
plaintiff cannot really use state of mind, excited utterance, statement against 
interest, etc.   
  

"I was wondering if CivicsFirst expects us to argue the 804(b)(6) 'forfeiture by 
wrongdoing exception' or simply argue that they are not being offered for the truth of the 
matter.  If Neil’s statements are hearsay, and there truly is no exception, I would 
suggest adding a stipulation that Neil Roberts’s statements are not hearsay.  Otherwise 
the landscape of the facts changes a lot. 

 
Answer: 

The materials contain all information necessary to answer this question. 

 

Question from Hamden, received on November 5, 2019: 

"On page 23 line 24, Dylan Kagan says: 'We usually would meet at my 
locker right after our last class and head out to the . . . .'  Is that the school 
locker?  If it's the gym locker, there may be a gender issue."  
 

"Same goes for Dylan overhearing the coach berate Neil inside his office in 
the locker room line 17 page 24: 'I remember one day in the locker room I heard 
yelling coming from Coach’s office.'" 
 
Answer:  
 

See revisions to statements of Dylan Kagan and Kennedy Breyer on P.24, 
L.24, P.25, L.17-18, P.27, L.13, P.28, L.18, and P.38, L.9. 
 


