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This Commission of Inquiry exists because certain persons holding positions of public 

trust used their power not to serve the people but to undermine the constitutional right to 

press freedom. 

 

In October 2016 Montréal police admitted that they had monitored the communications 

and movements of La Presse journalist Patrick Lagacé for months through his iPhone. 

Lagacé wasn’t under investigation for a crime; the police just wanted to find out the 

identities of Lagacé’s confidential sources for stories he had written about internal 

problems in the Montréal police force. Within weeks it was revealed that at least 24 

surveillance warrants were granted to Montréal police against Lagacé in 2016 alone. 

 

It didn’t end there: Radio-Canada discovered that Québec’s provincial police force had 

obtained warrants to track the phone calls of at least seven other journalists, including 

three of their own, in 2013. In February of this year, CJFE released details of a 

nationwide poll that showed only 11% of the 2,316 Canadians surveyed believe it is 

acceptable for police to monitor journalists to find their sources, while 70% believe that 

placing journalists under surveillance undermines press freedom. As Lagacé has stated, 

police surveillance of journalists to discover their confidential sources is “indefensible.” 

 

This scandal was cited as one of the factors behind Canada’s decline in this year’s World 

Press Freedom Index from Reporters Without Borders (RSF). Canada fell from 18th to 

22nd place. Only two years ago, Canada was ranked in the top 10, making it one of the 

best countries in the world for journalists to operate freely. As the Index notes, “While 

Canada guarantees freedom of the press under its 1982 constitution, circumstances faced 

by journalists say otherwise. Several members of the press have been under police 

surveillance in Quebec in an attempt to uncover internal leaks.” 

 

In September 2016 the United Nations Human Rights Council adopted a ground-breaking 

resolution on the safety of journalists, urging all states to take immediate action to ensure 

that members of the press have the protections they need to do their jobs. The resolution 

expresses “deep concern about the misuse of national laws, policies and practices to 



hinder or limit the ability of journalists to perform their work independently and without 

undue interference,” and notes “particular risks with regard to the safety of journalists in 

the digital age, including the particular vulnerability of journalists to becoming targets of 

unlawful or arbitrary surveillance and/or interception of communications in violation of 

their rights to privacy and to freedom of expression.” The resolution further calls upon 

states “to protect in law and in practice the confidentiality of journalists’ sources, in 

acknowledgement of the essential role of journalists in fostering government 

accountability.” We commend the entirety of this resolution (A/HRC/33/L.6) to the 

Commission’s attention, and note its particular relevance to the affair before us. 

 

Journalists play a unique role in our democracy. Because of their independence from 

government and their objective nature, they in the rarified position of being able to 

communicate with and gather information from certain groups, be they marginalized 

peoples, members of organized crime, suspected terrorists, whistleblowers, or other 

persons who normally would not speak to government, security agencies, police officers, 

or the public at large. Journalists are the go-between for the public, who can reach out to 

these people and tell their stories. 

 

These stories, whether they be from a gang member or a police officer, are crucial to 

informing the public. But the ability for journalists to disseminate this information 

depends on an extremely fragile relationship. If journalists are seen to be an arm of law 

enforcement, or if it is believed that their communications are being monitored, their 

sources will dry up. If that happens, the public, governments, police and security 

agencies, will all lose because journalists will no longer be able to tell these stories. 

Confidentiality is key to these relationships, and it must be protected. 

 

And yet this confidentially has been casually, wantonly violated by police in Quebec. The 

testimony heard by the Commission has shown the extent of spying carried out on 

journalists, as well as its unjustified and arbitrary nature. Police officers with full 

knowledge of the facts have, in written statements, sworn falsehoods in order to be able 



to spy on journalists for the explicit purpose of discovering the identity of their sources. 

Some of these fabrications were despicable and sexist in nature. 

 

We note that the vast majority of justices of the peace are former crown prosecutors. 

When the time comes to decide whether to issue a warrant for a journalist to be subjected 

to a search, to surveillance or to a wiretap, it is not unreasonable to suppose they may be 

prejudiced in favour of police investigations. 

 

In the 1991 Supreme Court ruling on search warrants targeting the media, Canadian 

Broadcasting Corp. v. Lessard, the Supreme Court set down nine factors that judges 

should consider when deciding whether to issue a search warrant for media premises, or 

when deciding what conditions to attach to the warrant. The court said these were 

necessary “to ensure that any disruption of the gathering and dissemination of news is 

limited as much as possible. The media are entitled to this special consideration because 

of the importance of their role in a democratic society.”  

 

Here is what the Supreme Court said judges must do when asked to issue a warrant 

targeting the media: 

 

They must first satisfy themselves “that it is in the best interests of the administration of 

justice to issue the warrant,” as required by the Criminal Code. 

 

The judge should then “consider all of the circumstances in determining whether to 

exercise his or her discretion to issue a warrant and ensure that a delicate balance is 

struck between the competing interests of the state in the investigation and prosecution of 

crimes and the right to privacy of the media in the course of their news gathering and 

news dissemination. The press is truly an innocent third party; this factor is most 

important in attempting to strike an appropriate balance, including the consideration of 

imposing conditions on that warrant.” 

 



The court goes on to say: “The affidavit in support of the application must contain 

sufficient detail to enable a proper exercise of discretion as to whether or not to issue a 

search warrant.” It should also “disclose whether there are alternative sources, and if 

reasonable and alternative sources exist, whether those sources have been investigated 

and all reasonable efforts to obtain the information have been exhausted.” 

 

The court also says, “dissemination of the information by the media in whole or in part 

will be a factor favouring the issuance of the search warrant.” We must conclude from 

this that the opposite circumstance, non-dissemination of the desired information, should 

be a factor militating against issuance of the warrant. 

 

The Lessard ruling contains an opinion from Judge Gérard V. La Forest that is worth 

quoting at length. 

 

“Freedom of the press,” he writes, “is vital to a free society and comprises the right to 

disseminate news, information and beliefs. The gathering of information could in many 

circumstances be seriously inhibited, if government had too ready access to information 

in the hands of the media. The press should not be turned into an investigative arm of the 

police. Thus, the fear that the police can easily gain access to a reporter’s notes could 

well hamper the ability of the press to gather information. Barring exigent circumstances, 

the seizure of a reporter’s handwritten notes and  ‘contact book’ and items of this nature 

should only be permitted when it is clear that all reasonable alternative sources have been 

exhausted.” 

 

It is clear from the record that Quebec Court judges, in all the warrant applications 

targeting journalists examined over the years, did not fully evaluate and weigh the factors 

and considerations established by the Supreme Court when they granted the warrants 

requested by the police forces. 

 

Either these judges openly defied the Supreme Court and displayed an astonishing 

contempt for fundamental rights in general, and those of journalists and their sources in 



particular; or there is significant room for improvement in the training of justices of 

the peace. 

 

We prefer to believe in the good faith of the justices of the peace and to assume that they 

have poor knowledge or no knowledge at all of the rules to apply when responding to 

warrant applications concerning journalists. 

 

We understand that the role of justices of the peace is essentially a technical one and that 

their room for manoeuvre is very limited. As the statements by the police officers in 

support of the warrant applications are made under oath, the judges must take it for 

granted that they are truthful. In most cases, the issuance of warrants is virtually 

automatic, explaining why judges approved 98.6% of the applications presented by the 

Montreal Police in the past three years. 

 

Nonetheless, when the applications concern journalists, the affidavits of the police 

officers should contain responses to the questions imposed by the Supreme Court’s 

Lessard ruling. As far as the affidavits now in the public domain are concerned, it is 

clear that this information is conspicuous by its absence and that they fail to say “whether 

there are alternative sources, and if reasonable and alternative sources exist, whether 

those sources have been investigated and all reasonable efforts to obtain the information 

have been exhausted.” 

 

In any case, as procedure currently stands, it is impossible to know whether or not 

justices of the peace take account of the relevant rules. Their decisions are never written 

down or explained in any other form. There is no written report or record of the meeting 

with the police officer applying for the warrant, and no clerk of the court is present either. 

 

In these circumstances, it is absolutely essential that justices of the peace and police 

officers should receive specific and complete training on the state of the law 

regarding the protection of journalistic sources and on press freedom, which is a 

fundamental right. This is a minimum requirement for ending the routine violation of 



press freedom and flouting of judicial precedent we have witnessed in the cases brought 

before the Commission. 

 

It has been proposed that a friend of the court should represent the interests of certain 

third parties, including journalists, when they are targeted by an application for a court 

warrant. While this idea has merit, it would be better if the media could represent 

themselves, via their own lawyers, in cases in which they are “innocent third parties,” 

that is to say, if their being represented does not affect the police investigation, even if it 

means that they required to say nothing about the case. In other cases, for example, if a 

journalist were targeted by an investigation under the Security of Information Act, we 

would be agreeable to a friend of the court representing the interest that would otherwise 

not be represented. In all cases, the court should itself, at the very least, initiate the 

process of striking a balance between the competing rights and interests, even if the 

journalist does not oppose divulging the source, as may happen with small media outlets 

or journalists who defend themselves. 

 

This Commission has borne witness to the thoughtlessness and insouciance with which 

police forces act when they seek court warrants targeting journalists. The actions reported 

to this commission constitute an abuse of authority against the press and the many 

journalists who have been the targets of unjustified and disproportionate surveillance 

measures. 

 

For this reason, we call for the measures adopted in November 2016 by the Director 

of Criminal and Penal Prosecutions on the one hand and by the Attorney General of 

Quebec on the other to become permanent. These new rules apply to judicial warrants 

targeting journalists, among others, and were adopted after the revelations that led to the 

creation of this commission. 

 

We remind the commission that, under the directive issued by the Attorney General, a 

police investigator who would like to obtain a wiretap warrant for a journalist or, for 

example, for a lawyer, a notary, a judge or member of parliament, must first obtain the 



consent of the Director of Criminal and Penal Prosecutions or the Deputy Attorney 

General. 

 

Under the other directive, from the Ministry of Public Security, any request for a judicial 

warrant targeting a member of these professions must be authorized first by the head of 

the police force concerned and must then be submitted to a prosecutor with the Office of 

Director of Criminal and Penal Prosecutions, who determines whether the grounds given 

are sufficient. It is only after the prosecutor’s opinion has been obtained that the police 

chief can give the go-ahead to the investigator who wants a warrant. 

 

We believe that a police services should create a register of all warrant applications by 

police officers – both granted and refused. This would be essential for evaluating whether 

an appropriate use is being made of the recourse to warrants and for the transparency of 

the warrant process. 

 

Acting no doubt in good faith but ill-advisedly judges allowed the police to spy on at 

least nineteen journalists over several years. In so doing, these judges permitted what the 

Supreme Court would, almost certainly, have forbidden. 

 

This is why we believe that, in addition to the procedures and rules we have already 

proposed, the federal government laws must adopt new laws to implement the source 

privilege recognized by the Supreme Court. We have with great interest been following 

the progress of Bill S-231, the Journalistic Sources Protection Act, which was tabled by 

Senator Claude Carignan last fall, was passed by the Senate in the spring and on second 

reading in the House of Commons. We strongly support this bill. 

 

If passed, Bill S-231 would become the country’s first journalistic shield law, bringing us 

closer into compliance with international standards for the protection of sources. This is a 

badly needed bill, and its coming into force would be a considerable step forward for 

press freedom in Canada. 

 



Given Quebec’s distinct character, similar legislation will also have to be adopted in 

Quebec if we want the protection of journalistic sources to be real and complete. 

 

As discussing possible laws in detail is not this commission’s goal, we will keep our 

more in-depth comments on legislation for the appropriate entities. However, as regards 

the federal bill, we have already noted that the amendments made at the committee stage 

in the House of Commons would make it easier for a court to force a journalist to reveal 

the identity of a confidential source. 

 

For this reasons, we will have to ensure that, in the course of their passage, the proposed 

laws are not weakened, amendment by amendment, into total futility. 

 

Any legislation would have to contain a definition of what a journalist is. We would like 

it to be as objective and inclusive as possible. For this reason, it should be essentially 

descriptive. 

 

Bill S-231 has a narrow definition of who can legally call themselves journalists. This bill 

defines a journalist as: “a person whose main occupation is to contribute directly, either 

regularly or occasionally, for consideration, to the collection, writing or production of 

information for dissemination by the media, or anyone who assists such a person.” 

 

We suggest the definition be widened to reflect the emergence of newer practitioners of 

journalism such as bloggers, and to include the many journalists who would not list the 

craft as their “main occupation”, such as student journalists and freelancers. We endorse 

the amendment proposed by MP Matthew Dube to broaden the definition of a  journalist 

to: 

  

any person who contributes directly, either regularly or occasionally, to the 

collection, writing or production of information for dissemination by any media, 

including newspapers, magazines or other print media, television, radio and other 



broadcast media, and any online or other media, or anyone who assists such a 

person. 

 

We would also like to highlight inadequacies in the current definition of journalistic 

source, which reads 

 

a source that confidentially transmits information to a journalist on the journalist’s 

undertaking not to divulge the identity of the source, whose anonymity is essential 

to the relationship between the journalist and the source. 

 

The deficiencies of this definition are vividly demonstrated by the ongoing case of Ben 

Makuch of VICE News. Makuch is currently seeking leave to appeal to the Supreme 

Court a court order to turn over his communication with his source to the RCMP. 

 

The definition we propose is as follows: 

 

journalistic source means any source that transmits information to a journalist 

 

We realize this is very broad, but there are two reasons for this: (1) a court or police 

agency will usually not know whether a source is "confidential" or not in advance, and 

this should not be part of the "threshold" that triggers special care; and (2) as in the 

Makuch situation, compelling information about a source, even if they are not a 

"confidential" source, has a chilling effect on journalistic sources.  

 

While these measures may be outside of the scope of this Commission, the protection of 

sources that are not anonymous must form a part of further discussion on this issues, and 

factor in to future measures to protect press freedom. 

 

To summarize, we would like this commission to recommend: 

- Specific and complete training for police officers and judges on press freedom and the 

protection of journalistic sources. 



- That, when the media are the subject of judicial warrant requests, they should be able to 

represent themselves if they are “innocent third parties” and that they should be 

represented by a friend of the court if they are not. 

- The creation of a register of warrant requests targeting media outlets or journalists, 

which will include both the requests that are granted and those that are not. 

- That the measures adopted in the fall of 2016 by the Attorney General of Quebec and 

the Director of Criminal and Penal Prosecutions with regard to police applications for 

warrants against journalists should become permanent. 

- That only superior court judges should be able to hear requests for judicial warrants 

against journalists. 

- And, finally, the adoption of laws by the federal and Quebec governments that protect 

the confidentiality of journalistic sources. 

 

Journalists and the press are not above the law. But they are not below it either. And they 

should not be subjected to the kind of police and judicial arbitrariness and relativism that 

one normally only finds in countries where democracy is non-existent or ailing. There are 

currently enough examples of that kind of regime to understand what it implies. Through 

journalists, it is all citizens who suffer these abuses. 

 

Thank you for your attention. 

 

 


