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No. S168364
Vancouver Registry
In the Supreme Court of British Columbia
Between
Mary Louise MacLaren, D.C.,, and
Council of Canadians with Disabilities
Plaintiffs
and
Attorney General of British Columbia
Defendant

AMENDED NOTICE OF CIVIL CLAIM
This action has been started by the plaintiffs for the relief set out in Part 2 below.
If you intend to respond to this action, you or your lawyer must
(a) file a response to civil claim in Form 2 in the above-named registry of this court
within the time for response to civil claim described below, and
(b) serve a copy of the filed response to civil claim on the plaintiff.
If you intend to make a counterclaim, you or your lawyer must
(a) file a response to civil claim in Form 2 and a counterclaim in Form 3 in the above-
named registry of this court within the time for response to civil claim described below,
and
(b) serve a copy of the filed response to civil claim and counterclaim on the plaintiff and

on any new parties named in the counterclaim.

JUDGMENT MAY BE PRONOUNCED AGAINST YOU IF YOU FAIL to file the response to
civil claim within the time for response to civil claim described below.

Time for response to civil claim

A response to civil claim must be filed and served on the plaintiffs,
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(a) if you were served with the notice of civil claim anywhere in Canada, within 21 days
after that service,

(b) if you were served with the notice of civil claim anywhere in the United States of
America, within 35 days after that service,

(c) if you were served with the notice of civil claim anywhere else, within 49 days after
that service, or

(d) if the time for response to civil claim has been set by order of the court, within that
time,

CLAIM OF THE PLAINTIFFS

PART 1: STATEMENT OF FACTS

A) Overview

1.

This claim chalienges the constitutionality of British Columbia’s mental health
legislation, which deprives all involuntary patients — including patients living in the
community and those actually detained — of the right to give, refuse, or revoke consent
to psychiatric treatment, regardless of those patients’ actual capability to do so. British
Columbia’s legislation allows capable adults to be forcibly administered psychiatric
treatment, including psychotropic medication or electroconvulsive therapy, against their
will. The legislation further deprives those adults of the right to have psychiatric
treatment decisions made by a substitute decision maker, such as a representative, friend,
or family member. Involuntary patients are deprived of the health care consent rights and
protections enjoyed by others in society. Most fundamentally, they are deprived of the
right to control what is done to their own bodies.

B) Imtroduction to the Parties and the Impugned Legislation

The Parties

42.

The plaintiff Council of Canadians with Disabilities (“CCD”) is a not-for-profit society
incorporated under the laws of Canada with a head office at 909 — 294 Portage Avenue in
Winnipeg, Manitoba.
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3.
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The defendant Attorney General of British Columbia has an address for service at 1001
Douglas Street, Victoria, British Columbia, V8W 2CS5.

Definitions

In this notice of civil claim, the following terms have the following meanings, unless the
context indicates otherwise:

(a) the “Impugned Provisions™ are

i. subsection 31(1) of the Mental Health Act;, R.S.B.C. 1996, c. 288 (the
“Mental Health Act”);

ii. paragraphs 2(b) and (c) of the Health Care (Consent) and Care Facility
(Admission) Act, R.S.B.C. 1996, c. 181 (the “Health Care (Consent) and
Care Facility (Admission) Act”); and

iii. paragraphs 11{1)(b) and (¢) of the Representation Agreement Act,
R.S.B.C. 1996, c. 405 (the “Representation Agreement Act”).

(b) an “Involuntary Patient” is a patient who is detained in a designated facility
under section 22, 28, 29, 30 or 42 of the Mental Health Act, or who is released on
leave or is transferred to an approved home under section 37 or 38 of the Mental
Health Act.

(c) “Forced Psychiatric Treatment™ is psychiatric treatment, or any procedure
necessarily related to the provision of psychiatric treatment, that is administered
to an Involuntary Patient and deemed to be given with the consent of the
Involuntary Patient pursuant to subsection 31(1) of the Mental Health Act.

(d) a “Substitute Decision Maker” is a representative authorized to help an adult
make health care decisions or to make health care decisions on the adult’s behalf
under a representation agreement made pursuant to the Representation Agreement
Act, a temporary substitute decision maker chosen by a health care provider
pursuant to the Health Care (Consent) and Care Facility (Admission) Act, or a
personal guardian appointed by the Supreme Court of British Columbia pursuant
to the Patients Property Act, R.S.B.C. 1996, c. 349 (the “Patients Property Act”).

Overview of Health Care Consent Rights in British Columbia

In British Columbia, every adult is presumed to be capable of giving, refusing, or
revoking consent to health care: Health Care (Consent) and Care Facility (Admission)
Act, section 3; Representation Agreement Act, section 3.

Health care providers must not provide health care without obtaining the adult’s consent,
subject to certain exceptions: Health Care (Consent) and Care Facility (Admission) Act,
section 5.
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When a patient is found incapable of giving, refusing, or revoking consent to health care,
health care providers must seek consent to provide health care from a Substitute Decision
Maker: Health Care (Consent) and Care Facility (Admission) Act, sections 11 and 16.

By way of a representation agreement made pursuant to the Representation Agreement
Act, an adult may appoint an authorized representative to support the adult with health
care decisions or make health care decisions on her or his behalf in the event that she or
he is found incapable. The Supreme Court of British Columbia may appoint a personal
guardian to make health care decisions on an adult’s behalf pursuant to the Patients
Property Act.

Health care providers must choose a temporary substitute decision maker to make a
health care decision for an adult found incapabie who does not have an authorized
representative or personal guardian. If no family member or friend is available and
qualified to act as a temporary substitute decision maker, an employee of the Public
Guardian and Trustee must make the health care decision: Health Care (Consent) and
Care Facility (Admission) Act, section 16.

The Impugned Provisions

Pursuant to subsection 31(1) of the Mental Health Act, every Involuntary Patient is
deemed to consent to all psychiatric treatment:

31(1) If a patient is detained in a designated facility under section 22, 28, 29,

30 or 42 or is released on leave or is transferred to an approved home under
section 37 or 38, treatment authorized by the director is deemed to be given with
the consent of the patient.

Involuntary Patients are not presumed to be capable of giving, refusing, or revoking
consent to psychiatric treatment.

There is no statutory requirement to assess whether an Involuntary Patient is capable of
giving, refusing, or revoking consent to psychiatric treatment before administering
Forced Psychiatric Treatment.

Paragraphs 11(1)(b) and (¢) of the Representation Agreement Act prohibit Involuntary
Patients from authorizing a representative to refuse consent to psychiatric treatment:

11(1) Despite sections 7 (1) (c) and 9, an adult may not authorize a representative to
refuse consent to

(b) the provision of professional services, care or treatment under
the Mental Health Act if the adult is detained in a designated facility
under section 22, 28, 29, 30 or 42 of that Act, or
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(¢) the provision of professional services, care or treatment under
the Mental Health Act if the adult is released on leave or transferred
to an approved home under section 37 or 38 of that Act.

1614, Paragraphs 2(b) and (c) of the Health Care (Consent) and Care Facility (Admission} Act
deprive Involuntary Patients of the rights and protections set out in that Act in relation to
psychiatric care or treatment, including the right to have decisions regarding psychiatric
treatment made by a temporary substitute decision maker:

2 This Act does not apply to

(b) the provision of psychiatric care or treatment to a person detained
in or through a designated facility under section 22, 28, 29, 30 or 42
of the Mental Health Act,

(c) the provision of psychiatric care or treatment under the Mental
Health Act to a person released on leave or transferred to an approved
home under section 37 or 38 of the Mental Health Act, or
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EC) The Plaintiff Council of Canadians with Disabilities

4915.

5016.

5417.

5218.

CCD is a national human rights organization of people with disabilities working for an
inclusive and accessible Canada. CCD was founded in 1976 and was formerly called the
Coalition of Provincial Organizations of the Handicapped.

CCD consists of nine provincial member groups, seven national disability organizations,
and one affiliate member. CCD’s member groups include Disability Alliance British
Columbia, the National Network for Mental Health, and People First of Canada,

CCD was established by persons with disabilities to ensure that the voices of persons
with disabilities are heard and to advocate for Canadians with disabilities. Its goal is to
promote the full participation of, and equal opportunities for, persons with disabilities in
Canadian society. CCD members represent people who have been subject to involuntary
detention and to Forced Psychiatric Treatment pursuant to the Mental Health Act.

CCD is Canada’s official representative on Disabled People’s’ International, a body that
has been accorded consultative status with the United Nations Economic and Social
Council. CCD was a non-governmental participant in the Canadian delegation
responsible for negotiating and crafting the language of the United Nations Convention
on the Rights of Persons with Disabilities, G.A. Res. 61/106, at 25(d), U.N. Doc.
A/RES/61/106 (Dec. 13, 2006) (the “CRPD”).
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Public Interest Standing

As a national representative of persons with disabilities, CCD has a direct interest in
ensuring that the rights of persons with disabilities, including persons with actual and
perceived mental disorders, are protected, respected, and enforced.

CCD’s goals and organizational experience demonstrate that it has a real stake in the
subject matter of this litigation and is engaged with the issues the claim raises. Its
member groups are composed of and provide services to individuals who have been
subject to Forced Psychiatric Treatment in the past and may be subject to Forced
Psychiatric Treatment in the future, and who have suffered adverse effects as a result of
recciving Forced Psychiatric Treatment.

This claim raises serious justiciable issues of public interest and importance that
transcend the interests of any single Involuntary Patient who is directly impacted by
Forced Psychiatric Treatment.

There are approximately 20,000 involuntary admissions under the Mental Health Act
each year in British Columbia and in all cases the Involuntary Patient is vulnerable to
Forced Psychiatric Treatment.

The constitutional validity of Forced Psychiatric Treatment administered through the
deemed consent model of the Impugned Provisions is an issue that is relevant to all
residents of British Columbia.

It is unreasonable to expect an individual Involuntary Patient to launch and sustain a
lengthy and involved constitutional challenge, such as the one set out in this claim.

Involuntary Patients face numerous barriers to accessing the court system, including
barriers inherent to ongoing detention, lack of access to counsel, lack of control over their
personal and financial affairs, side-effects of Forced Psychiatric Treatment, and mental
health conditions that can improve and deteriorate over time.

Involuntary Patients fear that asserting their health care rights through litigation could
impair ongoing relationships with their health care providers, including treating
physicians or mental health treatment teams, which could negatively impact their ability
to access health care.

Involuntary Patients fear that sensitive and confidential medical information disclosed in
litigation could become publically available through the course of a high profile
constitutional challenge. The prejudice and stigma associated with mental health
diagnoses, Mental Health Act detention, and Forced Psychiatric Treatment could be
detrimental to Involuntary Patients, for example, by impairing future employment
opportunities.

Legislation deeming patients who are involuntarily detained under the Mental Health Act,
or previous versions of that Act, as consenting to psychiatric treatment predates the
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Canadian Charter of Rights and Freedoms (the “Charter”™), Part 1 of the Constitution Act,
1982, being schedule B to the Canada Act, 1982 (U.K.), 1982, c.11 (the “Constitution
Act, 1982”). Yet, to date, no challenge launched by an individual has resulted in a
decision addressing the constitutional validity of Forced Psychiatric Treatment.

This claim raises a comprehensive and systemic challenge to the Impugned Provisions of
three inter-related statutes, not all of which would necessarily be engaged by a challenge
raised by an individual Involuntary Patient.

CCD has the resources and capacity to bring the claim forward and to ensure that the
issues will be presented in a sufficiently concrete and well-developed factual setting.

This claim is a reasonable and effective means to bring a challenge to the Impugned
Provisions to court.

D) Forced Psychiatric Treatment and its Impacts

32.

33.

34,

35.

36.

Psychotropic medications, electroconvulsive therapy (“ECT”), and psychosurgery can be
administered as Forced Psychiatric Treatment under the Mental Health Act.

Psychotropic medications are psychiatric medicines that alter chemical levels in the brain
that affect mood, thinking, and behaviour. They include antipsychotic medications, mood
stabilizing medications, antidepressants, and sedatives. Psychotropic medications can be
ingested orally, injected intramuscularly, or, rarely, administered intravenously.

Psychotropic medications carry a number of risks and side-effects, including:
(2) a potentially fatal condition known as neuroleptic malignant syndrome;

(b) a potentially irreversible condition known as tardive dyskinesia (involuntary
movements);

(c) metabolic changes, including hyperglycemia, diabetes, and dyslipidemia; and

(d) other side effects, including increased risk of suicide, anxiety, extrapyramidal
symptoms, akathisia, extremity pain, myalgia, cardiovascular symptoms,
muscle spasms, headaches, dizziness, lightheadedness, drowsiness, tiredness,
lethargy, agitation, excess saliva/drooling, blurred vision, weight gain, gastro-
intestinal symptoms, musculoskeletal stiffness, and trouble sleeping.

ECT, formerly known as electroshock therapy, is a psychiatric treatment in which
seizures are induced by administering electric currents through electrodes placed on the
patient’s head. ECT is currently administered to patients under general anesthetic.

ECT carries a number of risks and side-effects, including confusion, memory loss,
nausea, headache, jaw pain, and muscle ache, as well as any side-effects that result from
the administration of general anesthetic.
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Subsection 1(1) of the Health Care Consent Regulation, B.C. Reg. 17/2011 defines
psychosurgeries to be procedures by which

(a) histologically normal brain tissue is, by direct or indirect access to the brain,
removed or destroyed or its continuity is interrupted, or

(b) indwelling electrodes are inserted in the brain for pulsed electrical stimulation
to alter behaviour or to treat psychiatric iliness,

but does not include any neurological procedure used to diagnose or treat
intractable physical pain or epilepsy if these conditions are clearly demonstrable.

Psychosurgeries carry a number of risks and side-effects, including irreversible brain
damage, bleeding in the brain, seizure, unwanted mood changes such as delirium and
depression, movement disorders, lightheadedness, insomnia, and tingling in the face or
limbs, as well as any side-effects that result from the surgery and from the administration
of general anesthetic.

There are a variety of treatment approaches available to treat mental illness, including
variations in approaches involving psychotropic medications, ECT, or psychosurgery and
approaches that do not involve psychotropic medications, ECT, or psychosurgery.

By operation of the Impugned Provisions, Forced Psychiatric Treatment is imposed on
Involuntary Patients detained in designated facilities as well as those who reside in the
community on leave or in an approved home under section 37 or 38 of the Mental Health
Act.

Health care providers administer Forced Psychiatric Treatment by:

(a) demanding that Involuntary Patients cooperate with Forced Psychiatric
Treatment even when they expressly refuse consent;

(b) threatening to inject Involuntary Patients with psychotropic medications if
they refuse to take psychotropic medications orally;

(c) injecting Involuntary Patients with psychotropic medications through physical
force;

(d) placing, or threatening to place, Involuntary Patients in mechanical restraints
if they refuse to cooperate with Forced Psychiatric Treatment;

(e) placing, or threatening to place, Involuntary Patients in seclusion (i.e. solitary
confinement) if they refuse to cooperate with Forced Psychiatric Treatment;

(f) requiring that Involuntary Patients cooperate with Forced Psychiatric
Treatment, as a condition of their release on leave from designated facilities;
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(g) threatening to recall Involuntary Patients from leave to designated facilities if
they refuse to cooperate with Forced Psychiatric Treatment; and

(h) issuing warrants to apprehend Involuntary Patients under section 39(2) of the
Mental Health Act if they refuse to cooperate with Forced Psychiatric
Treatment while on leave.

As a result of the Impugned Provisions, health care providers use the threat of detention
as an Involuntary Patient and the threat of Forced Psychiatric Treatment to secure
cooperation and compliance from voluntary patients.

As a result of the Impugned Provisions, Forced Psychiatric Treatment is administered to
Involuntary Patients without assessing whether they are capable of consenting to
psychiatric treatment.

As a result of the Impugned Provisions, Forced Psychiatric Treatment is administered to
Involuntary Patients who are capable of making decisions regarding psychiatric
treatment.

As a result of the Impugned Provisions, Forced Psychiatric Treatment is administered to
Involuntary Patients who are incapable of making decisions regarding psychiatric
treatment but who have family members or friends who can make decisions for them as
Substitute Decision Makers.

The use, and threatened use, of Forced Psychiatric Treatment can cause physical harm
and severe psychological pain and stress to Involuntary Patients.

The prospect of Forced Psychiatric Treatment makes people apprehensive about seeking
medical and social services or otherwise engaging voluntarily with health care providers
for fear that any contact with health care providers could lead to detention as an
Involuntary Patient and a complete loss of control over psychiatric treatment decisions.

PART 2: RELIEF SOUGHT

1.

The plaintiffs CCD seeks the following relief:

a. adeclaration that subsection 31(1) of the Mental Health Act, paragraphs 2(b) and
(c) of the Health Care (Consent) and Care Facility (Admission) Act, and
paragraphs 11(1)(b) and (c) of the Representation Agreement Act unjustifiably

1nﬁ'1nge sectlons 7 and 15 of the Charter Q&nadzan—@haﬁe*qﬁhgkis—m#

are, to that extent, of no force or effect;
b. costs assessed as special costs in any event of the cause; and

c. such further and other relief as this Honourable Court deems just.
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PART 3: LEGAL BASIS
1. The plaintiffs rely CCD relies on:
a. section 52 of the Constitution Act, 1982; and
b. the Charter, and in particular, sections 1, 7, and 15 thereof.
A) The Impugned Provisions Unjustifiably Infringe Section 7 of the Charter

2. Section 7 of the Charter guarantees everyone the right not to be deprived of life, liberty,
or security of the person except in accordance with the principles of fundamental justice.

3. The right to decide what is done to one’s own body is fundamental and profound. This
includes the right to give, refuse, and revoke consent to health care treatment, either
individually or through a Substitute Decision Maker.

4, The Impugned Provisions deprive Ms-—Maebaren; D-C-and-other Involuntary Patients in
British Columbia of:

(a) security of the person, insofar as they

i. remove Involuntary Patients’ rights to decide — either for themselves or
through Substitute Decision Makers — what is done to their own bodies
and permit the administration of non-consensual psychiatric treatment;

ii. permit non-consensual physical touching and the use or threatened use of
physical restraint and force to administer Forced Psychiatric Treatment,
including involuntary detention in hospital, physical restraints, injections,
and solitary confinement; and

ili. cause severe psychological pain and stress and physical harm;

(b) liberty, insofar as they deprive Involuntary Patients of the freedom to decide what
is done to their own bodies and involve the use or threatened use of physical
restraint and force, including involuntary detention in hospital, physical restraints,
injections, and solitary confinement; and

(c) life, insofar as they permit Forced Psychiatric Treatment that carries potentially
fatal side-effects and risks.

5. The deprivations described above result from the existence and operation of the
Impugned Provisions and are not in accordance with the principles of fundamental
justice, including the principles that laws shall not be arbitrary, overbroad, or have
grossly disproportionate effects.
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In particular, the Impugned Provisions permit Involuntary Patients to be subjected to
Forced Psychiatric Treatment without any assessment of their capability to make
treatment decisions,

Forced Psychiatric Treatment can be administered to an Involuntary Patient even if she or
he is capable of making a treatment decision or is incapable of making a treatment
decision, but has a Substitute Decision Maker available.

The Impugned Provisions are also inconsistent with the CRPD, which was signed by
Canada on March 30, 2007 and ratified on March 11, 2019,

The Impugned Provisions’ infringements of section 7 of the Charter cannot be
demonstrably justified in a free and democratic society.

B) The Impugned Provisions Unjustifiably Infringe Section 15 of the Charter

10.

11.

12.

13.

14.

15.

Subsection 15(1) of the Charter guarantees every individual the right to equality before
and under the law and the right to the equal protection and equal benefit of the law
without discrimination and, in particular, without discrimination based on race, national
or ethnic origin, colour, religion, sex, age, or mental or physical disability.

All adults in British Columbia who receive health care treatment are protected and
benefit in law by:

(a) a presumption that they are capable of giving, refusing, or revoking consent to
health care treatment;

(b) the right to an assessment by health care providers as to whether they are capable
of giving, refusing, or revoking consent to health care treatment;

(c) the right to give, refuse, or revoke consent to health care treatment when capable;
and

(d) the right to give, refuse, or revoke consent to health care treatment through a
Substitute Decision Maker when found incapable.

By operation of the Impugned Provisions, all Involuntary Patients are deprived of the
aforementioned protections and benefits in law.

The Impugned Provisions create a distinction based on actual or perceived mental
disability. Involuntary Patients have all been examined by a physician who is of the
opinion that the individual is a person with a mental disorder.

This distinction creates and perpetuates discrimination, prejudice, and stereotypes against
a historically disadvantaged group by depriving Involuntary Patients of the
aforementioned protections and benefits.

The Impugned Provisions are inconsistent with the CRPD, which was signed by Canada
on March 30, 2007 and ratified on March 11, 2010.
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16.  The Impugned Provisions’ infringements of section 15 of the Charter cannot be
demonstrably justified in a free and democratic society.

Plaintiffs’s address for service: Community Legal Assistance Society
300 — 1400 West Pender Street
Vancouver, BC V6E 4G1

Fax number address for service: 604-685-7611

E-mail address for service: klove@clasbc.net
Place of trial: Vancouver, British Columbia
The address of the registry is: 800 Smithe Street

Vancouver, BC V6Z 2E1

Date: September—l-z—zg-l-é
December 11,2017 i crerereseestressssesssesessssssresssssssssnes

Signature of

[ ]plaintiff [X] lawyer for plaintiffs
Kevin Love and Laura Johnston, Community Legal Assistance Society
Michael Feder and Emily MacKinnon, McCarthy Tétrault LLP

Rule 7-1 (1) of the Supreme Court Civil Rules states:
(1) Unless all parties of record consent or the court otherwise orders, each party of record
to an action must, within 35 days after the end of the pleading period,
(a) prepare a list of documents in Form 22 that lists
i. all documents that are or have been in the party's possession or

control and that could, if available, be used by any party at trial to
prove or disprove a material fact, and

ii. all other documents to which the party intends to refer at trial, and

(b) serve the list on all parties of record.

Appendix
Part 1: CONCISE SUMMARY OF NATURE OF CLAIM:

A constitutional challenge to subsection 31(1) of the Mental Health Act, paragraphs 2(b) and (c)
of the Health Care (Consent) and Care Facility (Admission) Act, and paragraphs 11(1)(b) and (c)
of the Representation Agreement Act as unjustifiable infringements of sections 7 and 15 of the

Charter.
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Part 2: THIS CLAIM ARISES FROM THE FOLLOWING:

A personal injury arising out of:
[ ] amotor vehicle accident
[ ]medical malpractice
[ ]another cause
A dispute concerning:
[ ] contaminated sites
[ ] construction defects

[ ]real property (real estate)

[ 1personal property
[ ]the provision of goods or services or other general commercial matters

[ ]investment losses

[ ]the lending of money

[ ] an employment relationship

[ 1awill or other issues concerning the probate of an estate
[X] a matter not listed here

Part 3: THIS CLAIM INVOLVES:

[ ]aclass action

[ ]maritime law

[ ] aboriginal law

[X] constitutional law
[ ] conflict of laws

[ ] none of the above
[ ]do not know

Part 4: ENACTMENTS RELIED UPON:

The Charter
The Constitution Act, 1982



