
 

Canada (Canadian Human Rights Commission) v. Canada (Attorney General) 

Members of two Indigenous families – Mr. Matson and Mr. Andrews – made complaints to the 

Canadian Human Rights Commission because their children were denied status under the 

Indian Act. 

The discriminatory nature of the Indian Act’s registration provisions is well-known and the 

subject of ongoing debate. The human rights complaints alleged that Indigenous and Northern 

Affairs Canada (“INAC”) discriminated against the complainants in the provision of a service, 

contrary to the Canadian Human Rights Act (the “Act”). However, the Canadian Human Rights 

Tribunal dismissed the complaints on the basis that they did not relate to the provision of a 

“service” under the Act.  

Canadian Human Rights Tribunal decision 

https://www.canlii.org/en/ca/chrt/doc/2013/2013chrt13/2013chrt13.html 

On appeal, the Federal Court of Appeal affirmed the Tribunal’s decisions. The Court 

characterized the complaints as challenges to the government’s act of legislating, and said that 

governments do not provide “services” when passing laws. Therefore, the case could not be 

brought as a human rights complaint. Instead, the Court said that the complainants could seek 

relief under the Canadian Charter of Rights and Freedoms. 

 

Federal Court of Appeal decision 

https://www.canlii.org/en/ca/fca/doc/2016/2016fca200/2016fca200.html 

 

Our legal argument  

1. Defining “service customarily available to the public”: 

 

When adjudicating a human rights complaint, the “service” in question should be defined 

from the perspective of the person actually trying to access the service. In the day-to-day 

reality of most people, it is meaningless to distinguish between discrimination imposed by 

law and discrimination imposed by the actions of the agency administering the service. All 

people really care about is that they cannot access the service they need. 

 

2. Access to Justice:  

 

The Federal Court of Appeal decision (linked above) suggests that Charter remedies are 

just as accessible as human rights remedies. This is not the experience of our clients. 

Human rights commissions and tribunals provide low-cost and accessible venues for 

https://www.canlii.org/en/ca/chrt/doc/2013/2013chrt13/2013chrt13.html
https://www.canlii.org/en/ca/fca/doc/2016/2016fca200/2016fca200.html


  

resolving human rights disputes. Charter litigation requires vast resources most people do 

not have. 

 

The Coalition’s legal argument is available here. 

Implications of today’s decision 

Today’s decision increases the barriers to access to justice for low-income and other vulnerable 

people. Many government services that low income people rely on are provided for in 

legislation. A Charter challenge of that underlying legislation is out of the reach of most people, 

let alone people who have to contend with multiple barriers to access to justice. 

This decision has disproportionate negative impacts on Indigenous communities, racialized 

communities, people with disabilities, transgender people, and other systemically marginalized 

groups in Canada. The decision establishes a barrier to accessible remedies. If the only 

recourse to legislative discrimination is to undertake a Charter challenge, most systemically 

marginalized communities, who may rely on supports for survival, may be prevented from 

challenging the discrimination for lack of resources.  

http://www.scc-csc.ca/WebDocuments-DocumentsWeb/37208/FM085_Interveners_Income-Security-Advocacy-Centre-et-al.pdf

