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The B.C. Human Rights Coalition thanks the Canadian Commission for inviting our input on 

moving the Canadian human rights system forward.  We applaud the Canadian Human Rights 

Commission for initiating this internal review and for implementing changes over the past year 

that have provided efficiencies in their complaints process.  As will be seen from the 

observations that follow, the Coalition believes that there is still much work to be done so that 

human rights protections and enforcement are in keeping with the needs of all Canadians.   We 

look forward to further participating in processes that move the Commission ahead.   

 

INTRODUCTION TO B.C. HUMAN RIGHTS COALITION 

 

The B.C. Human Rights Coalition is a charitable non-profit community based organization which 

was formed in 1982 with the very broad mandate to promote and strengthen human rights 

throughout B.C. and Canada.  It has a membership of over 100 individuals and groups from 

across the province.  The Coalition’s general overall purpose can be found in its Constitution as 

follows: 

 

(1) To provide an opportunity for better understanding of human rights issues among 

organizations and individuals with an interest in those issues; 

 

(2) To encourage dialogue on human rights matters from different points of view, and thus to 

educate members and the public about human rights problems encountered by different groups 

and individuals; 

 

(3) To educate and assist people in British Columbia with respect to human rights issues; 
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(4) To provide assistance and client representation services for people in British Columbia 

with respect to their human rights under the provincial and federal human rights legislation; 

(5) To encourage cross-interest awareness and involvement between and among the 

members of the public. 

 

OUR INVOLVEMENT WITH COMPLAINTS UNDER THE CANADIAN HUMAN RIGHTS ACT 

 

Approximately 1 in 7 human rights complaints filed in B.C. fall under federal human rights 

jurisdiction.  The Coalition’s advocacy program has always extended its client representation 

service to those with federal claims.  Due to recent funding changes, we have had to limit the 

scope of representation for federal claims, but we do still service a small number of federal 

clients.  However, all British Columbians may still contact the Coalition and receive general 

information about human rights protections as well as procedural advice as to how to go about 

filing a claim.  Last year we responded to 11,079 calls from the public and clients where there is 

direct protection provided in human rights legislation.  We estimate that 1 in 7 calls pertain to 

federal concerns.  In addition, our educational programs, which are offered across the province 

to a variety of sectors, often reach those who fall under federal jurisdiction.  This dialogue better 

informs us of matters and issues pertaining to the federal jurisdiction.  We are in regular contact 

with staff at the Vancouver office of the Canadian Commission and consider our working 

relationship to be amicable and mutually beneficial.   

 

In commenting on this call for submissions, we support the principle and the notion that there is 

a need at the federal level to develop and implement stronger systemic and preventative 

mechanisms in order to prevent discrimination and better serve the public interest.  The 

Commission acknowledges a move away from its preventative roots and appears to be 

suggesting that acting as third party at all Tribunal hearings is no longer a viable means of 

serving the public interest.  To that end, the Commission is looking at restructuring its resources. 

 While we definitely support those efforts, we cannot do so at the expense of compromising an 

individual’s right to adequately access a system that is able to resolve individual complaints of 

discrimination.  An adequate system must include alternate dispute resolution (ADR) options 

and adjudication, and in all of these procedures, representation must be provided.  We note that 

in the federal system the large majority of respondents are government or large corporations.  

These respondents can afford and frequently rely on large law firms for representation.  Without 

representation for complainants, there is a lack of fundamental fairness.  This is exacerbated 

when respondents of modest means, who have English as a Second Language, and who are 
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not familiar or comfortable with legal concepts, processes and arguments. 

 

We are also concerned with the lack of cohesion and the choice of language used in the 

presentation of your materials - ‘a system of triage’, ‘mandatory mediation’, ‘increased powers to 

enter and compel witnesses’, ‘binding arbitration’ - all these terms have negative connotations 

and implications associated with them.  We challenge the Commission to redefine case 

management efficiencies in a manner that is less adversarial, less heavy-handed, and in a 

manner that involves dialogue and discussion with the Canadian Human Rights Tribunal.  

 

Our remaining comments are structured around the following three principles: 

 

1.  The federal system requires a process for individuals with legitimate complaints of 

discrimination that includes alternate dispute resolution (ADR) options and adjudication 

where representation is provided; 

 

2.  The federal structure needs to commit resources and strategically access where 

preventative mechanisms and approaches will have the greatest impact; 

 

3,   There is a need at the federal level to redefine how the Commission serves the public 

interest.  The use of public inquiry, research, consultative functions and other options put 

forth are all viable methods that will inform prevention, public policy, and future case law. 

  

SERVING THE PUBLIC INTEREST 

 

As we understand the issues put forward, the Commission is essentially looking at ways of 

redefining, or refocusing the way in which it plays out it’s public interest role. 

 

In the past, the Commission has largely acted out its public interest role by acting as third party 

to all complaints that had been referred to the Tribunal for hearing.  While Commission staff was 

there to represent the public interest, more often than not, complainants benefited from this 

arrangement as counsel often took on a large part of representing individual allegations and 

remedies.  Two elements of this practice have changed over the past few years.  One, the 

Commission is not representing individual complainants, and two, the Commission is not 

appearing at all hearings.  These changes have been implemented without ensuring a 

corresponding funding arrangement is in place to provide for public representation.  In addition 
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the criteria applied to define which complaints are worthy of Commission resources at Tribunal 

appear to be defined by what the Commission believes to be in the public interest.  It is our 

belief that there is no universally understood and accepted definition of what is meant by the 

term ‘public interest’.  We remind the Commission that an essential part of serving the public 

interest is having a system that adequately resolves individual complaints of discrimination.  

This system must be accessible and capable of providing resolution whether the Commission 

chooses to represent the public interest at hearing or not.  We encourage the Commission to 

secure a representation arrangement prior to further utilizing any such criteria. To continue to do 

otherwise is contrary to serving the public interest as the Commission is excluding individuals, 

who tend to have far fewer resources at their disposal when compared to institutions and 

organizations, from accessing their rights in a system that is highly legalistic and currently 

requires representation.  This disparity and imbalance must be reflected in your delivery 

mechanisms. 

 

The Commission also plays out its public interest role in a similar manner during mediations.   In 

our experience, mediators often put forth appropriate policy, systemic or institutional remedies 

after individual remedies have been negotiated.  We find this practice effective in achieving 

broad based remedies and encourage staff to continue utilizing such an approach.       

 

REFOCUSING THE PUBLIC INTEREST EFFORT 

 

We agree that litigation is time consuming, adversarial, often divisive, and diverts resources 

away from more preventative and systemic-orientated tasks of the Commission.  We also agree 

and fully support the notion that many public interest issues could be better served through 

proactive and compliance related initiatives such as public inquiries, working with specific 

industries or sectors to identify and rectify systemic concerns, special reports, reviewing 

legislation, etc.  Best practices and guidelines are also useful tools in guiding employers and 

service providers in how best to implement change while preventative education programs raise 

awareness and are an effective method of transforming behaviours.   Broad public awareness 

campaigns should be considered and perhaps a cost sharing arrangement could be entered into 

across jurisdictions where similar attitudes or prejudices inform behavioural trends.   

 

If the Commission’s position is to reallocate resources by limiting counsel’s presence at Tribunal 

while channeling additional resources into proactive mechanisms, we are in general agreement. 

 However, we encourage the Commission to ensure unrepresented parties are provided with 
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access to publicly funded representation.     

 

We submit that the Commission currently has statutory authority to utilize the majority of the 

non-complaint tools including public inquiries, special reports to Parliament, policy studies, 

review of parliamentary bills, initiating research, etc., but has been unable to utilize that authority 

due to lack of resources.  However, if the Commission needs confirmation in order to move 

forward, we encourage it to seek such confirmation.  We support the options for new policy tools 

outlined, namely an impact analysis mechanism and the development of human rights indicators 

to track progress.  We believe these tools would greatly contribute to an effective prevention 

strategy.    

 

The federal structure needs to commit resources and strategically assess where preventative 

mechanisms and approaches will have the greatest positive impact. 

 

CASE MANAGEMENT EFFICIENCES 

 

We submit that given the current structure of enforcing the Canadian Human Rights Act, the 

Commission must provide resolution options for all individual complaints of discrimination that 

have been filed.  It is our understanding that streaming decisions already implemented have 

provided greater efficiency in resolving complaints as well as in moving them through the 

system faster.   We encourage a continued use and perhaps a greater flexibility in options 

considered at the case management level, but the options considered cannot preclude someone 

from having their complaint dealt with through either ADR or adjudication. 

 

We lack a full understanding of your proposed ‘system of triage’, but are concerned that it may 

compromise an individual’s right to seek recourse under the Act.  Triage by its very nature 

implies those with the least chance of survival will be provided with the least level of service; we 

find this disturbing.  However, if triage means that files should be transferred to the Tribunal 

earlier than is the current practice than we encourage the Commission to incorporate such 

changes into its case management system and structure provided public representation is made 

available.   

 

In other cases where individual complaints are likely to turn on issues of merit and credibility, it 

is our position that an adjudicator should be the sole entity making that determination.  Again, 

incorporating a mechanism capable of transferring such a claim to hearing earlier than is the 
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current practice may provide more case management efficiency.   

 

We submit that the Commission already has the power to dismiss complaints that do not meet 

the test of prima facie discrimination.  For all complaints that do meet this test, an adequate 

system, one that includes ADR options and adjudication, must be in place.  

We do not support a legislative amendment giving the Commission authority to dismiss 

complaints that do not further the purposes of the Act.  This power properly belongs to an 

adjudicative body.  If the Commission were to make such a determination, we submit that it 

must be open to judicial review.  However, we find the proposed amendment is in fact contrary 

to the public interest as it attempts to exclude people from accessing their rights; especially if 

they are unrepresented.   

 

While we support a regulatory revision that would provide more flexibility in terms of how and 

when to investigate, we do not support the notion that such flexibility ought to include increased 

powers to enter premises and compel witnesses.  Where current investigation techniques are 

unable to produce sufficient evidence, the claim could be transferred to Tribunal which already 

has sufficient authority to compel witnesses and force disclosure.   This would help avoid 

unnecessary duplication. 

 

We agree with a tailored approach to complaints handling and support the notion of streaming 

complaints based on appropriate criteria.  In order to achieve true efficiencies within the whole 

of the complaints process, we submit that the Commission and Tribunal must jointly determine 

how best to revise their processes.  Joint discussions and dialogue would also ensure revisions 

complement one another regardless of which structure implements them.   

 

Greater Emphasis on ADR 

 

The Coalition believes that mediation is an effective means to resolve complaints. Our concept 

of mediation requires that it be voluntary and is best used where an on-going relationship is 

expected.  Mediation is also highly effective in cases where relationships have been severed, 

but mandatory mediation defeats the purpose and ignores genuine power imbalances that exist 

between most complainants and respondents.  In addition, mediation, let alone mandatory 

mediation, is simply inappropriate in some circumstances such as when parties are highly 

positional, when the issues in question are legally complex, and when there is a power 

imbalance between parties.   
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The Coalition supports the notion of binding timeliness for conciliation and would support a 

change in regulation or legislation in order to effect this change.  We also support the continued 

development and use of internal ADR mechanisms within federal departments, agencies and 

Crown corporations but do not support the notion that these processes would preclude an 

individual from filing a formal complaint with the Canadian Commission.  We do not support the 

notion of introducing the option of binding arbitration on parties at the Commission level.  It is 

our experience that this process, similar to litigation, produces winners and losers and is not 

conducive to restoring relationships.  If it were considered as an option for resolving complaints, 

we suggest it would be more appropriate if conducted at the Tribunal stage of a complaint.   

 

A COMPREHENSIVE SYSTEM 

 

Widening the scope of protections: 

 

Aboriginal People 
 
As human rights activists, we have been concerned for some time that the Canadian Human Rights 

Act does not have jurisdiction over many complaints of discrimination arising in the aboriginal 

community.  However, we are also concerned that the aboriginal community is deeply divided over 

this issue, as there are self-determination questions that arise from its potential inclusion in the Act. 

 These issues have been substantially debated in many commissions and studies already provided 

to the federal government.  It is our view that the Government of Canada must consult with 

aboriginal communities, until a resolution can be found that is satisfactory to all parties.   

 

Social Condition 
 

A number of jurisdictions in Canada extend protection from discrimination on the basis of 

income source or social condition.  For example, British Columbia and Manitoba include "source 

of income" in their list of prohibited grounds; Saskatchewan and Ontario provide protection for 

people in receipt of public assistance.1  Quebec, and more recently New Brunswick, are the only 

provinces that include "social condition" as a protected characteristic.  We recommend the 

inclusion of "social condition" as a new prohibited ground of discrimination.  Social condition 

includes but is not limited to discrimination on the basis of "source of income."  The term "social 

 
1 B.C.’s & Ontario’s  protections are limited to tenancy and do not apply to employment or services 
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condition" has the potential to extend human rights protection to people who are living in 

temporary circumstances2 which do not neatly fit into other protected grounds of discrimination.  

"Social condition" may also capture the circumstances of people who are disadvantaged 

because of a number of factors, i.e., those individuals and groups who may otherwise fall 

through the cracks.   

 

We endorse the position taken by Quebec Tribunals that social condition must be interpreted 

with a purposive approach, in a manner which protects socially disadvantaged groups, and 

which takes into account stereotypes and historical disadvantage.3  

 

International Considerations 
 

The Coalition fully supports adding reference to Canada’s international human rights treaties to 

the preamble to the Act.  We also support the notion that the Canadian Commission be given 

the mandate and resources to report on Canada’s domestic implementation of those 

international obligations.  Should this function come to fruition, we would suggest that the 

Commission work with provincial jurisdictions to ensure the rights and protections enjoyed 

across jurisdictions become standardized or applied equally across those jurisdictions.  

Commission priority however, should continue to lie with ensuring that our current structures 

and systems are sufficiently resourced to uphold the existing rights within the Act.   
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2  See the recent Quebec Tribunal decision D'Aoust v. Vallieres (1994) 19 C.H.R.R. D/322 which held that unlike other grounds of 

discrimination, a social condition may be temporary. 

3  Quebec c. Gauthier (1994) 19 C.H.R.R. D/313. 


