
 
COMMITTEE FOR THE ADVANCEMENT OF HUMAN RIGHTS 

 SUBMISSION TO ADMINISTRATIVE JUSTICE PROJECT: 
HUMAN RIGHTS REVIEW  

  
 
The Committee for the Advancement of Human Rights (CAHRTS) welcomes the opportunity to 
contribute to the upcoming consultations and public debate about the best mechanism for 
achieving the purpose of human rights legislation in British Columbia.  Our committee consists 
of groups and individuals committed to improved access to equality rights for all British 
Columbians, and specifically for those whose participation in the public arena and the economy 
is hampered by discrimination and disadvantage.  We are comprised of individuals who are 
lawyers, educators, consultants, mediators, investigators, researchers and advocates in the human 
rights field.   A list of our members is included with this submission. 
  
Our submission addresses these areas:  First Principles; Complaints Process;  Resolution and 
Adjudication; Research and Education.        
  
 
FIRST PRINCIPLES   
  
1.  We submit that it is sound public policy for this government to promote diversity and to 
provide equality without discrimination to all British Columbians.   A fair, effective and efficient 
delivery mechanism is essential; it must balance the needs and rights of equality seekers with the 
needs and rights of the employer and service provider community. 
                           
2. We generally agree with the existing purposive clauses of the Code and assume the 
review will take place within the same framework.  We feel the Code should explicitly 
acknowledge the special status of human rights legislation and note that such legislation is 
founded on Canada's international obligations and commitments. 
 
We point out that in addition, human rights legislation has quasi-constitutional status and human 
rights jurisprudence develops in tandem with the equality rights provisions of the Charter.  It is 
much more than regulatory legislation.   We submit that these foundations should be clearly 
identified and included in this review.  
 
We assume that the review has noted that under the current Code the grounds of age and family 
status do not apply equally and even handedly to the areas of employment, services and housing 
and that the definition of age is not in keeping with other jurisdictions.  We recommend that the 
grounds of protection be listed at the front of the Code and apply to all sections that cover 
discriminatory practices.  
                    
3.  Mindful that the overall objectives of the Review include the following: "To ensure that 
.... administrative agencies meet the needs of the people they serve." we urge the drafters of the 
background paper to identify clearly the needs of the people served by the administrative 
agency(ies) responsible for human rights protection. 
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4. We are extremely concerned that any move to consolidate a human rights tribunal with 
other administrative tribunals would run counter to decades of judicial deference to the expertise 
of human rights and other specialized adjudicative bodies, creating an era of uncertainty and 
increased litigation questioning jurisdictional and substantive decisions on the basis of lack of 
expertise. 
 
We submit: 
 
1. the primary interests that should be served are those groups and individuals 
disadvantaged by discrimination in the public arena.  This includes complainants and 
respondents in individual cases and groups facing systemic discrimination.   
  
2. that  individuals tend to have far fewer resources at their disposal when compared to 
institutions and organizations and that this disparity and imbalance must be reflected in the 
delivery mechanisms.         
 
3. the secondary interests consist of all British Columbians and all employers and service 
providers who all need timely quality information and education about human rights issues and 
protection.  
 
4. that key legal principles should be included in the background paper, for example, human 
rights legislation should be given a wide and liberal interpretation.  
 
The  measurement of success should be effectiveness in "outcomes", leading to a reduction or 
elimination of discrimination.                                         
 
The measurement of improvement should be in terms of "efficiency", the fast and fair resolution 
of complaints.    
 
  
INTRODUCTION TO RECOMMENDATIONS    
  
The members of our committee are in general agreement with many of the identified concerns 
about the current administration of the Code.  We submit that the review ought to identify and 
document these and allow for an analysis of their root causes.   
  
The members of our committee sound a caution with respect to criticism of the interpretation of 
the Code by the Commission and in particular by the Tribunal.  The Tribunal is an adjudicative 
body, and as such, must be an independent and impartial body free from interference.  The 
current Tribunal, like many courts, has endured criticism of its decisions.  However any 
interference by the government with regard to the interpretation of the Code undermines this 
principle.  The committee is of the view that concerns regarding the quality of decisions by the 
Tribunal are better addressed as issues of selection, training and education of tribunal members. 
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Having said that, the committee proposes an alternative to the existing Human Rights 
Commission, provided the above principles are articulated and supported.   We recommend that: 
     
1.  the review consider an alternative model known as "direct access" or "direct resolution" 
that permits complaints to proceed directly to the Tribunal, bypassing and eliminating the current 
investigative process.  
  
2.  the Tribunal be retained with added functions related to intake and screening of 
complaints, and an expanded mandate and capacity to recommend settlement of and mediate 
individual complaints.  
  
3.  an independent, publicly funded human rights clinic be established to provide a complete 
human rights advocacy service to assist in representation and access to the Tribunal for 
individual complaints.     
  
4.  the important functions of education and research be carried out by an independent, 
publicly funded centre dedicated to the advancement and development of human rights. We 
consider this to be an extremely important recommendation because proper education and good 
information results in better understanding and acceptance of human rights principles and 
reduces costs through prevention. 
  
  
PROPOSED CHANGES TO THE COMPLAINT PROCESS 
  
The members of the committee have encountered a range of difficulties with the current 
complaints process.    
  
We are mindful that the Commission last year had a budget of $4.5 million and a staff of 47.  It 
handled 766 complaints, of which 68% were dismissed without hearing.  In our experience, it 
takes at least two years for most complaints to reach the adjudication stage.  We have grave 
concerns about the efficiency as well as the cost effectiveness of the current complaint process.  
We have identified the following specific concerns: 
 
 * delays, at intake and investigation   
  * unevenness and inconsistencies of staff decisions   
 * duration, complexity and costs involved in the process  
 * inadequate appeal process to the Commission's decisions for any party   
 to a complaint  
 * advocacy role of the DCC  
 * tensions surrounding the roles of the three Commissioners and the    
 coordination of responsibilities to achieve overall goals.  
   * the structure of the complaint investigation process is rigid and lacking in the  
 flexibility needed to provide prompt, fair and effective service to complainants  
 and respondents. 
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We propose that instead of a human rights commission, a model of "direct access" to the 
Tribunal  be adopted.  The Tribunal's work would be supplemented by a well funded 
independent, stand-alone human rights clinic to provide a complete human rights advocacy 
service to assist in advice, representation and access to the Tribunal.  The clinic's services would 
be free.  The special nature of human rights law and the lack of resources of most complainants 
make a human rights clinic imperative.                   
 
To offer a fair, effective and efficient alternative to the current model, the human rights clinic's 
operation would be supported by long term funding and its independence maintained by a board 
of directors.  Its services would be available both to qualifying complainants and respondents.  
The clinic would advise applicants about the merits of a potential complaint and provide 
assistance in representation and access to the Tribunal.  The screening work of the clinic will 
help reduce the number of complaints that the Tribunal is asked to deal with.  
 
The clinic would serve its clients through a blend of staff including paralegal, staff lawyers and 
legal aid tariff lawyers.  It would provide service outside the lower mainland by utilizing and 
assisting existing community law offices which are part of the Legal Services Society (legal aid) 
system.  
  
An expansion of the Tribunal's mandate in a "direct access" model would require it to deal with 
any individual who alleged that the Code had been breached.  We propose that this preliminary 
function be performed by expert and senior intake staff employed by the Tribunal.  We propose 
that the tribunal intake staff advise potential complainants about the services of the clinic. 
                        
We are prepared to consider a nominal "filing fee" for an individual complainant who wishes to 
file a complaint with the Tribunal, provided programs are put in place to provide exemptions for 
the indigent. 
  
Once accepted by the Tribunal,  and prior to full adjudication, all complaints would be dealt with 
by a Tribunal member for purposes of promoting early resolution, as described later in this 
submission.    
We do not propose the continuation of the function of the Deputy Chief Commissioner to 
intervene in cases. 
  
  
RESOLUTION AND ADJUDICATION OF HUMAN RIGHTS COMPLAINTS  
  
Human rights are quasi-constitutional and as such the adjudicative body which interprets and 
determines these rights requires respect and authority from government and all sectors.   To 
ensure the Tribunal commands this respect, the committee proposes the following features of a 
human rights adjudicative system.    
  
1. We submit that a specialized and independent Human Rights Tribunal continue to 
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adjudicate human rights complaints.  
  
2. We recommend that individual tribunals members be selected, through a transparent 
appointment process, on a merit based system, to ensure that all members are qualified, trained 
and skilled in the area of human rights.          
  
3. We support the use of three member panels in cases of significant public impact and/or 
unusual complexity.  
  
4. We recommend that the Tribunal  provide both a "fast track" and a "regular" stream of 
adjudication.  The "fast track" stream would exist to provide the parties with immediate 
adjudication where time is of the essence and could operate on a similar basis as B.C. Supreme 
Court Chambers.  
  
5. We recommend that the parties to all "regular stream" complaints be required to 
participate in a settlement hearing, at an early stage, before a tribunal member or designate.  At 
the settlement conference the tribunal member or designate would review each party's case, 
identify and direct the resolution of preliminary matters and endeavour to settle the complaint.  A 
tribunal member who conducts a settlement conference must not preside at the hearing of the 
complaint.    
  
6. We recommend that the Tribunal have the authority and resources to deploy professional 
mediators to support the early resolution of individual complaints at any stage of the process.  
We note that 70% of complaints that the Tribunal resolved last year were settled without a 
hearing, a figure that is likely to increase within the framework of the proposed new model.    
                                   
7. We recommend that the Tribunal be given the statutory powers necessary to expedite 
complaints so as to avoid delays attributable to procedural wrangling.  
  
 
PROPOSED MODEL FOR HUMAN RIGHTS RESEARCH AND EDUCATION   
  
It is our view that the current scheme does not adequately provide the public information and 
research activities that are essential to the acceptance of, and compliance with, the principles of 
the Human Rights Code and the Charter of Rights and Freedoms.  We are of the view that these 
shortcomings are not easily remedied from within a branch of government, nor have they been 
effectively handled by a Commission model.  
                
We recommend that the Human Rights Code establish a "Centre for Excellence in Human 
Rights".  The Centre would have a clear mandate of human rights education, research and 
promotion and would be an independent but publicly funded agency.  The Centre would be 
governed by a board of directors comprised of members of the human rights community and 
governmental appointees appointed by the Legislative Assembly.  Its mandate would be 
fourfold: 
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1. prevention of human rights violations through education and awareness, ensuring the public 

understands current human rights principles; 
 
2. research and creation of a body of knowledge and precedent for use by anyone interested in 

human rights in general or with a particular issue or problem.  In this regard this Centre 
would maintain links with academic institutions and non-governmental organizations; 

 
3. the research functions would include a mandate to monitor progress towards substantive 

equality for all British Columbians and review the effectiveness of human rights delivery 
mechanisms; 

 
4. the Centre shall submit to the Legislative Assembly annual and special reports concerning 

current human rights issues, including recommendations for change where needed. 
 
We thank you for this opportunity to provide our views. 
  
Submitted by CAHRTS, November, 2001. 
 
 
Committee Members: 
 
Peter Beaudin  Advocate, B.C. Human Rights Coalition 
 
Anita Braha  Barrister and Solicitor 
 
Barbara Cornish Barrister and Solicitor, Robertson Downe; Supervising Legal Counsel, 

B.C. Human Rights Coalition 
 
Hanne Jensen  Human Rights Consultant 
 
Frances Kelly  Barrister and Solicitor, Community Legal Assistance Society 
 
Sarah Khan   Barrister and Solicitor, B.C. Public Interest Advocacy Centre 
 
Wendy Liew  Human Rights Consultant; Director, B.C. Human Rights Coalition 
 
Susan O’Donnell Executive Director, B.C. Human Rights Coalition 
 
Kenneth W. Smith Barrister and Solicitor, Smith & Hughes; President, B.C. Human Rights 

Coalition 
 
Catherine Sullivan Barrister and Solicitor 


