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New Human Rights Commission Established

The newly established BC Human Rights Commission helps to protect people from prejudice and discrimination. It began operating on January 1, 1997 in response to a province-wide review on increasing the effectiveness of the existing human rights system.

The Commission assumed responsibility for dealing with human rights issues from the BC Council of Human Rights, which for 13 years worked to eliminate discrimination in the province. In 1994, Professor Bill Black's review of the Human Rights Act and the resulting Report on Human Rights in British Columbia outlined changes that would create a more effective and efficient system for protecting human rights.

In reviewing the structure of the Council and its legislation, Professor Black found that "it is almost impossible for a single agency to take all the positive steps needed to protect human rights while serving as the tribunal that decides human rights cases." His central recommendations led to new legislation-the Human Rights Code-and to the replacement of the Council by two separate entities: the Human Rights Commission and the Human Rights Tribunal. Adjudication was assigned to the Tribunal, while the Commission became responsible for the complaint process and larger social initiatives, including public education programs. "The former Council was constrained by its adjudicative role and couldn't file complaints-it was not in a position to be an advocate," said Harinder Mahil, Deputy Chief Commissioner. "Now, the Commission can openly speak out on human rights issues and take other proactive steps to ensure the public interest is put forward, while the separate Tribunal is responsible for adjudication."

The Human Rights Code provides for protection against discrimination because of race, colour, ancestry, place of origin, political belief, religion, marital status, family status, physical or mental disability, sex, sexual orientation, age or unrelated criminal conviction. "Our challenge is to make sure that people understand their rights, responsibilities and obligations under the new Human Rights Code," said Mary-Woo Sims, Chief Commissioner. "You have the right not to be discriminated against, but you also have the responsibility and obligation

not to discriminate against others."

Education is key to protecting human rights, both in the community and in the workplace. As Chief Commissioner Sims explains, "Our focus in education will not just be 'a this is who we are, this is what we do' model. We want to work with employers, unions and community groups to develop educational and training packages that lead to good human resources policies that

support human rights. We want to provide them with the tools to resolve human rights issues themselves."

The breadth of the impact of the Commission and human rights legislation is not something most people are aware of, according to Kelly-Ann Speck, Commissioner of Investigation and Mediation. "But human rights cases can help organizations change and develop mechanisms for dealing with people who are unhappy about how they are being

treated," Commissioner Speck said. "Decisions made by the Tribunal illuminate an issue, and media coverage of that issue helps people become more aware of their own rights."
Mandate of the Commission

The mandate of the Human Rights Commission is to investigate and mediate complaints of discrimination, to educate the public about their rights and responsibilities under the Human Rights Code and to promote understanding and compliance with the Code. The Commission is able to initiate complaints of discrimination as well as become a party to any complaint filed by an

individual complainant. This is particularly important because it allows the Commission to become involved in matters of systemic discrimination. The Commission also has the ability to provide advice and assistance regarding the implementation of employment equity programs and other

special programs that are intended to ameliorate the conditions of disadvantaged individuals or groups. Approval can be obtained from the Commission for programs that meet the objectives of the Code.

The Code has primacy over other legislation and has always had, through case law, primacy over collective agreements. This means that people cannot contract out of the protections granted by the Code. The Commission has been working with and will continue to work with employers, trade unions and others to ensure that there is compliance with the Code. The Commission believes very strongly that education is a first step to building compliance with the Code. This is why the Commission's educational activities for the promotion of human rights focus on building partnerships with stakeholders to ensure that we take joint responsibility for the elimination of discrimination and, ultimately, will share joint responsibility for building a climate of equality for all.

BC Human Rights Commission Complaint Process
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Complaints Closed during 1996-97
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A. Withdrawn by Complainant 307 (19.5%)
       D. Dismissed after Investigation 176 (11.2%)

B. Dismissed without Investigation 165 (10.5%)E. Upheld after Hearing 28 (1.8%)
C. Settled 358 (22.7%)



       F. Dismissed after Hearing 23 (1.5%)

       G. Not Pursued by Complainant 520 (33%)
Complaints by Region 1996-97

The Commission received 1,439 human rights complaint from across British Columbia.
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Grounds for Complaint 1996-97
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A. Sex 642 (29.3%)





 G. Age 92 (4.2%)

B. Race, Colour, Ancestry, Place of Origin 736 (33.6%)     H. Retaliation 23 (1.1%)

C. Criminal Conviction 12 (0.5%)


             I.  Physical Disability 311 (14.2%)

D. Religion 63 (2.9%)





 J.  Mental Disability 78 (3.6%)

E. Family Status 96 (4.4%)




 K.  Political Belief 6 (0.3%)

F. Marital Status 41 (1.9%)




 L. Sexual Orientation 46 (2.1%)

 M. Source of Income 44   (2.0%)

The Changing Face of Human Rights

"With 74% of complaints involving the workplace in 1996-97, British Columbians are becoming more proactive in dealing with human rights," said Chief Commissioner Mary-Woo Sims. "Companies and trade unions are establishing discrimination and harassment policies, with more human rights matters being handled in-house. People are using the Human Rights Commission more as a place of last resort if they are experiencing discrimination." This past year saw great changes at the Commission, not only in terms of the transition from Council to Commission, but also in significant statistical differences from previous years.

This is the second consecutive year during which the number of complaints received by the Commission decreased. The Commission received 1,439 complaints in 1996-97, compared to 2,181 complaints in 1995-96.

Why were there fewer complaints? One reason may be that in the past, staff interviewed complainants over the telephone, completing extensive paperwork to register the complaint. When the documents were sent to the complainant, many did not pursue their cases. In 1995-96, for example, 700 complaints were not pursued.

"Some people were not taking ownership of their complaints," said Deputy Chief Commissioner Harinder Mahil. Now, individuals wishing to file complaints are responsible for writing them in their own words. The Commission staff assists in this process only if the individual wishing to file a complaint cannot do so because of a disability or barrier such as a

language difficulty. This has reduced the number of complaints filed over the last year.

"Under the new system, staff time is used much more efficiently," said Mahil. "Individuals who now pursue complaints are serious about doing so." Although the number of complaints filed during the year was down, the number of investigations completed increased by almost 20 percent. During 1996-97, a total of 1085 investigations were completed as compared to 905

in 1995-96. More investigations were completed in 1996-97 than ever before. "This is quite significant when you take into account the fact that staff had to spend a lot of time during the year dealing with transition issues," said Mahil.

Another difference occurred in the grounds cited for complaints. For the first time in many years, discrimination based on race/ancestry/colour/place of origin was the leading reason for complaint. In previous years, sex discrimination (including sexual harassment and

pregnancy) was the most frequent ground for complaint.

Possible reasons for the rise in race/ancestry complaints include the changing composition of BC society. "As the population becomes more diverse, people see there may be problems with how they have been treated," said Commissioner of Investigations and Mediation Kelly-Ann Speck. Media attention on multiculturalism and human rights issues may also have contributed to the increase in race/ancestry complaints. "Both the Bill Black Report on Human Rights and the change in human rights legislation generated increased publicity around multicultural issues," said Commissioner Speck. "People could identify with the media coverage. They

see they are not alone, that other people feel this way. They see the Commission as a place to go for help."

"We focus on the human aspect of human rights," said Speck. She has seen how the BC Human Rights Commission affects people who come to the organization for help. "People whose complaints are investigated or mediated by the Commission develop a fuller understanding of the principles of fairness and natural justice."

Mediation: Working Toward Agreement

The path towards resolution of a human rights complaint does not always end with a Tribunal hearing. Mediation can resolve a complaint at any stage of the process, saving time and resources, and reducing stress on those involved.

The Commission offers the services of staff mediators to assist Complainants and Respondents to reach mutually agreeable settlements. In 1996-97, 358 complaints were resolved through mediation.

When a complaint is first received, the Commission offers to assist to resolve the issue between the Complainant and Respondent while the facts are still fresh. During investigation, mediation can also be attempted at the request of the parties. The majority of complaints mediated in 1996-97 (299) occurred at this stage. Parties may also request mediation after investigation to avoid the expense and delay of a hearing. Another 59 complaints were settled after the parties received reports of the investigation results.

Investigations- 5 Year Comparison
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Settlements-5 Year Comparison
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The following are examples of successfully mediated cases in 1996-97:

· The Complainant, a female, was employed in a seasonal, blue collar job in an all-male department. She alleged that she was sexually harassed, including leering and touching, by her supervisor. She also alleged that sexually explicit pictures were pinned up on the walls of her shop. She claimed that her supervisor's reputation for having an angry disposition forced her to report her complaints to the Respondent's chief administrator. The Respondent, after conducting its own investigation, initiated several corrective steps, including warning the supervisor, removing the offending pictures, and writing new policies for dealing with future harassment problems. The Complainant, however, was not satisfied. She claimed that her co-workers were now polarized and hostile against her, and that she feared for her physical safety. She requested the Respondent to take steps to ensure her safety. The Respondent believed that it had done enough and that the Complainant's requests were trivial and contrary to its policy. The Complainant refused to report to work and filed a complaint. Both Parties voluntarily agreed to utilize the mediation services provided by the Commission during the investigation process. The resulting settlement provided for compensation to the Complainant for pain and suffering and an education seminar on human rights and harassment for all the Respondent's employees.

· The Complainant, originally from the Philippines, was an experienced printer. He alleged that his supervisor singled him out from his co-workers, by accusing him of mistakes he had not made, disciplining him for errors he had made while ignoring similar errors on the part of his co-workers, and humiliating him by verbal abuse. He filed a complaint against his supervisor alleging racial harassment, and against his employer alleging failure to maintain a harassment free workplace. All parties expressed interest in resolving the situation, as the Complainant remained an employee of the company and had to work under the same supervisor because of the specialized nature of the work. The employer acknowledged that the supervisor was technically proficient, but lacked "people skills", whereas the Complainant and supervisor agreed the supervisor had the right to raise shortcomings, if done constructively. The company, which was not unionized, agreed to implement a problem solving procedure to deal with staff relations issues; to develop a policy to address racial harassment, including a procedure for reporting complaints and discipline for found discrimination; and to provide an education program for managers and supervisors regarding human rights. The supervisor agreed to provide a letter of apology to the Complainant.
· The Complainant was employed for approximately two years as a Personal Care Aide in the home of an individual who is quadriplegic. When the Respondent learned the Complainant was pregnant, he increased her job duties and implied she would not be able to continue working as his caregiver. She was capable and willing to continue working until her maternity leave and intended to return to work for the Respondent afterwards. Several months prior to her scheduled maternity leave, the Respondent terminated her employment, saying he needed someone to work different shifts and more hours, without asking the Complainant if she would agree to these terms and conditions of employment. The Complainant alleged that once the Respondent knew she was pregnant he changed her conditions of employment and refused to continue to employ her. Through mediation, the Respondent agreed to pay the Complainant monetary compensation and both parties signed a Release in resolution of this complaint.

CASHRA Conference
The BC Council of Human Rights hosted the 25th annual conference of the Canadian Association of Statutory Human Rights Agencies (CASHRA) in June 1996. More than 190 delegates from across the nation gathered in Victoria to discuss human rights issues on the theme of Volatile Times: Balancing Human Rights, Responsibilities and Resources.

Madam Justice Claire L'Heureux-Dubé of the Supreme Court of Canada, who is well known for her progressive stance on human rights issues, delivered the keynote speech about the challenges to human rights posed by a difficult economic climate.

"Even after it has been shown that non-discrimination is an essential precondition of a free and democratic society, some economists and accountants still ask how much it costs and whether we can afford it....The real question is not whether we can afford to eliminate discrimination, but whether we can afford not to," she said in her address.

Equity Report

Advising employers on how to implement workplace equity programs is an important role of the Human Rights Commission. The Human Rights Code gives the Commission the ability to make recommendations on employment equity plans that are meant to improve the condition of people who are disadvantaged because of race, colour, ancestry, place of origin, physical or mental disability or sex. The Commission also helps employers develop or carry out equity plans and special programs, and formally approves them on request.

During the 1996-97 year, the previous Council and the newly established Commission received 43 requests for advice or assistance and six requests for formal approval of special programs or employment equity plans.

Special Programs Approved

· A community living association which provides support services to individuals with mental disabilities was given approval to restrict hiring of life skills workers to either men or women depending on the number of male and female clients and the gender specific needs of those clients. The services provided by the life skills workers include supervision during community activities, counselling relating to sexual abuse, role modelling, and assisting and supervising clients when they are using washrooms and change rooms.

· A group home operator was given approval to hire two female residential care workers. The group home provides shelter and support for women with mental disabilities, some of whom have been victims of sexual abuse.

· A school district with a large population of First Nations students was given approval to restrict hiring for one support worker and three teachers' assistants to individuals of First Nations ancestry.

· A company running a home that provides shelter and support to men with mental and physical disabilities was given approval to restrict hiring of staff for the 4:00 p.m. to 12:00 a.m. shift and the graveyard shift to males only. The approval was granted to meet the needs of a male resident who reacts violently to female caregivers.

· The Ministry of Health was given approval to hire a person of Aboriginal ancestry as Director of its Aboriginal Health Policy Branch. The objective of the program is to employ a person who has experienced the health care system as an Aboriginal person and who can provide insight into the manner in which the Branch can ameliorate conditions of disadvantage experienced by people of Aboriginal ancestry.

· A school district was given approval to hire ten tutor/counselling aids of First Nations ancestry to encourage and assist First Nations students to achieve academic success.

Bringing Human Rights to the Community

Speaking engagements were the Commission's most frequently used public education tool during the reporting period. The Commission received 115 requests from the public for presentations on human rights issues. Presentations were made to groups including businesses, labour, elementary and high schools, colleges and universities, professional and community

organizations.

Highlights of the year included:
· Presentation on human rights protection for dog guide users in Canada to over 100 participants at an international conference of dog guide users 
· Seminar presentation on human rights protection in Canada to 24 members from the China State Science and Technology Commission who visited Canada at the invitation of the Canadian College for Chinese Studies in Victoria
· Workshop presentation on human rights in BC to 35 participants in the "Train the Trainer" program organized by the Women's Centre at 100 Mile House
· Workshop on race relations, harassment and human rights in the workplace to hospitality and janitorial staff of Sheraton Plaza 500 Hotel
· A series of eight workshops focusing on the scope of human rights protection and the complaints process to new immigrants participating in the Job Finding Club program of the Inter-Cultural Association of Victoria
· Workshop on human rights and employment standards for the Community Relations Society in Nelson
· Presentation to 80 participants at a workshop on human rights and access to services for persons with disabilities organized by the Learning Disability Association in Vancouver
· Workshop on sexual harassment and the human rights complaint process to over 60 employees of Price Costco in Langley
· Workshop focusing on human rights in BC to the Victoria Native Friendship Centre
· Workshop presentation focusing on an overview of human rights in BC for the Legal Education Action Fund (L.E.A.F.)

Visual and Language Arts Project
The Human Rights Council organized this popular annual education project under the theme On Our Way to Gender Equity. In all, 75 entries were received from elementary and high school students throughout the province. The entries, which included posters, sculptures, essays, poems and audio visual recordings, were publicly displayed at the YWCA on Hornby Street in Vancouver in December 1996 as part of activities marking the International Human Rights Day. The Attorney General and Minister Responsible for Human Rights in BC, the Honourable Ujjal Dosanjh, presented prizes and awards to deserving students chosen by a committee of judges. The Council also gave special certificates of recognition to all participants.
Justice Theatre

Visitors to the 1996 Pacific National Exhibition in Vancouver learned more about their human rights at the Justice Theatre, a presentation of the Human Rights Council and the People's Law School. The production dramatized a human rights hearing into a complaint of "hate propaganda." Experienced actors played the roles of the parties, witnesses, lawyers and a presiding

Council Member. 

The complaint was filed by a citizen's anti-racism coalition on behalf of visible minorities, Jews, gays and lesbians. It alleged that a white supremacist organization had violated Section 2 of the Human Rights Act by publicly displaying, at an "Aryan Festival," various signs, symbols and emblems which were likely to expose these groups to hatred or contempt.

The focus was both timely and important given the recency of the prohibition (1993). The dramatization, which was based on actual complaints and rulings by human rights tribunals in other jurisdictions, was intended to help educate the public about situations when limitations to "freedom of expression" might be appropriate.

Decision of Previous Council

Before the Commission began operating on January 1, 1997, the Council of Human Rights oversaw human rights protection in the province. The Council issued a number of major decisions in 1996, including the following cases:

Employer and Union liable for sex discrimination

A woman who experienced discrimination while working at a fish processing plant was awarded $17,213 for wage loss and $3,500 as compensation for injury to dignity, feelings and self-respect by the Council for Human Rights.

Joan Zecchel has worked at BC Packers' Steveston plant for the last 15 years. Historically, work at this plant was segregated according to sex. Jobs in the plant were designated either as "light work" (also known as "women's work") and "heavy work" (also known as "men's work"). The company has a complicated seniority system with separate seniority lists for men

and women.

In 1991, Zecchel took a test and became qualified to drive a forklift at the plant, a job which was traditionally done by men. Although qualified, she saw men with less seniority than her getting employment opportunities she was denied. As a result, she earned approximately $17,000 less than her male counterparts over a two-year period.

Zecchel filed a complaint with the Council alleging discrimination on the basis of sex, and alleging systemic discrimination in the allocation of work and the seniority system of the Steveston plant. Council member Susan L. Vallance found that BC Packers and the union were liable for the discrimination because both "aided in the creation and continuation of the barrier faced by the Complainant." However, upon examining the segregated seniority plan, Vallance concluded that Zecchel had not proven that the plan currently discriminates against women.

Nevertheless, Vallance cautioned both BC Packers and the union that the current seniority plan is "potentially discriminatory." She urged the two parties to integrate the seniority lists.

Customer liable for sexual harassment

A woman's experience with sexual harassment from a customer at her workplace resulted in the Council awarding her $4,500 as compensation for injury to dignity, feelings and self-respect.

Loreen Jalbert worked full-time in the warehouse of a janitorial and industrial wholesale supplier. She and her employer were usually the only people working in the warehouse and Jalbert often worked alone. Albert Grant Moore, principal of Easi Kleen Distributors Ltd., was a regular customer of Jalbert's employer. On several occasions between December 1990 and June 1992, Moore came to the warehouse and touched Jalbert in an inappropriate and sexual manner. Although Jalbert objected to Moore's touching, his behaviour continued. Jalbert also complained to her employer who failed to deal adequately with the harassment.

Jalbert filed complaints with the Council against her employer and against Moore and Easi Kleen alleging discrimination on the basis of sex, including sexual harassment.

In her decision, Council member Susan L. Vallance considered whether a customer may be held liable for harassment of an employee in a workplace. She noted that employees have the right to a workplace free of discrimination, that employers have a responsibility for ensuring there is no discrimination, and that employers have been found liable for the actions of their customers. She concluded, "It seems only logical that, if there are circumstances in which an employer is liable for the actions of its customers, the customer should also be liable for his own actions."

Vallance found Albert Grant Moore and his company liable for the discrimination. Jalbert's complaint against her employer was settled prior to the hearing.

New Tribunal Decisions

Mothers at Work

Working Mothers who choose to breastfeed at the office now have protection thanks to a precedent setting human rights decision in early 1997.

The case originated with a complaint by Michelle Poirier against her employer, the Ministry of Municipal Affairs, Recreation and Housing. In March 1991, the Ministry received several complaints about Poirier nursing her   child in the office and at noon hour functions. Ultimately, Poirier was asked by her supervisor to breastfeed her child in a location other than the workplace for a period of about two weeks so that the controversy in the Ministry over her breastfeeding could cool down. Poirier never again brought her child to work. Although the Ministry originally allowed her to feed her child at work and at noon-hour seminars, it later established a policy that did not allow children in the workplace on a regular basis. Poirier complained to the Council of Human Rights that the Ministry discriminated against her when it refused to allow her to continue nursing her baby at work.

The new Human Rights Tribunal heard Poirier's complaint in March 1997. Harinder Mahil, Deputy Chief Commissioner of the Human Rights Commission, was a party at the hearing. "Breastfeeding is the best form of nutrition for newborns and infants. I felt this case would have a significant impact on women, and we argued this before the Tribunal," said Mahil.

Society has placed barriers upon this natural activity, especially in public places and the workplace. Whether through policy or intolerant attitudes, these barriers continue to deter women from breastfeeding. The Tribunal found that discrimination because of breastfeeding constitutes sex discrimination. "This was the first time in Canada that this issue had been decided," said Mahil. "It was an important victory in advancing the law." And an important victory for working mothers, whose right to breastfeed is now protected.

Religious Customs Defended

In many religions, following certain customs demonstrates commitment to the faith. A turban is a sacred symbol for baptized members of the Sihk religion, and wearing one is a fundamental requirement.

Avtar Singh Dhillon is a member of the Sikh religion. When he tried to take a novice test for a motorcycle license, he was not allowed to do so because he wasn't wearing a safety helmet as required by the Motor Vehicle Act. Dhillon's religion does not permit him to wear a helmet either below or above his turban.

Mr. Dhillon filed a complaint with the BC Council of Human Rights in 1995 against the Ministry of Transportation and Highways, Motor Vehicle Branch. He alleged that the Ministry discriminated against him by denying him the right to take a motorcycle license test because he could not meet the statutory requirement to wear a safety helmet.

His complaint was heard by the BC Human Rights Tribunal in March, 1997. During the hearing, Mr. Dhillon stated that by not granting exceptions to baptized Sikhs, the Ministry had in effect denied him and other members of his religion the right to be licensed to drive a motorcycle.

Deputy Chief Commissioner Harinder Mahil became a party to this case. Mahil said the Government must justify the rule that every motorcyclist must wear a helmet.

A decision has yet to be reached in this case.
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