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The BC Human Rights 
Clinic is available  
throughout the 

province for            
education on         

human rights issues 

Courses  can be             
customized in length 

and content and focus 
on understanding    

human rights             
principals, how to     

develop a respectful   
workplace and a human 

rights policy, how to 
deal with general    

complaints, how to 
deal with formal        

human rights            
complaints, under-

standing options in the 
human rights Tribunal 

process, and how to      
defend against a         

complaint. Although 
the emphasis will be on 

human rights in the 
context of  employer/

employee relation-
ships, some education 
will deal with the duty 

of employers as service 
providers and their    

duty to clients.  
The goal is to provide    
education to assist in 
avoiding workplace      

conflict, and if it arises 
to have procedures in 

place to effectively and            
efficiently deal with the 

conflict. 
 

Human Rights and  
Employment Toolkit  

Seminar in Vancouver  
October 18, 2016 
9:30am—4:00pm 

 
Check our website for  

more information  
www.bchrc.net 

Two Major Amendments to the  
BC Human Rights Code 

 
Protection / Retaliation  

On May 14, 2015 the BC Human Rights Code (the “Code”) was 
amended to expand the protection provided by the Code for        
retaliatory acts. The Code refers to this section as “Protection” but 
is generally referred to as “Retaliation” 
Due to the BC Supreme Court decision in Cariboo Chevrolet        
Pontiac Buick GMC Ltd. v. Becker, 2006 BCSC 43 (“Becker”),              
overturning a Tribunal decision, it was determined that in order for 
the Tribunal to accept a retaliation complaint the retaliation must 
have been in response to a prior filed human rights complaint.     
The old legislation read: 
 

Protection (Old Legislation) 
43. A person must not evict, discharge, suspend, expel, intimidate, 
coerce, impose any pecuniary or other penalty on, deny a right or 
benefit to or otherwise discriminate against a person because that 
person complains or is named in a complaint, gives evidence or 
otherwise assists in a complaint or other proceeding under this 
Code. 
 

Protection (New Legislation) 
43.  A person must not evict, discharge, suspend, expel, intimidate, 

coerce, impose any pecuniary or other penalty on, deny a right or 

benefit to or otherwise discriminate against a person because that 

person complains or is named in a complaint, might complain or be 

named in a complaint, gives evidence, might give evidence or    

otherwise assists or might assist in a complaint or other                

proceeding under this Code. [Emphasis added]. 
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In Becker, the Tribunal set out the factors 

that a complainant  needed to satisfy in order 

to prove retaliation under the old legislation:  
 

a) That a previous complaint has been 
made under the Code and that the 
respondent was aware of the          
complaint: Cariboo Chevrolet Pontiac 
Buick GMC Ltd. v. Becker, 2006 BCSC 
43, paras. 47-55;  

b) That the respondent engaged in or 
threatened to engage in retaliatory 
conduct; and  

c) That the respondent intended to    
engage in that conduct or can reason-
ably have been perceived to have   
engaged in that conduct in                 
retaliation, with the element of       
reasonable perception being assessed 
from the point of view of a reasonable 
complainant: Talkkari v. City of    
Burnaby and others, 2005 BCHRT 68, 
paras. 42-49; Mathison v. Musqueam 
Indian Band and Easton (No. 3), 2006 
BCHRT 429, para. 22.  

 

The original decision in Becker held that the 

termination of an employee who threatened 

to file a human rights complaint could 

amount to retaliation and no complaint 

needed to have been filed.  The Member   

noted that the Code protects employees,   

including managers, who wish to proceed 

with human rights complaints against their 

current employers. Only by providing such 

protection can we as a society ensure that 

legitimate human rights  complaints can be 

filed and pursued without intimidation. 
 

On appeal to the BCSC, in Cariboo Chevrolet 

Pontiac Buick GMC Ltd. v. Becker, 2006 BCSC 

43, para. 47-55, the Court held that a           

previous complaint must be filed with the 

Tribunal in order to justify a retaliation     

complaint under s. 43. However, the Tribunal 

has held that there was no requirement     

under s. 43 that the Tribunal have accepted 

the complaint or delivered it to the                

respondent: see Swift v. B.C. (Ministry of   

Human Resources), 2007 BCHRT 67, paras. 

42, 46 to 49, and 55. 

Amendments to the Human Rights Code 
would seem to make this the law again.  
 

The following are other issues that have 
been raised with respect to retaliation    
complaints.  
 

What amounts to retaliatory conduct will 
depend on the circumstances in each case. 
Retaliation will rarely be acknowledged as 
such by a respondent, and will most often 
need to be inferred from a review of all of 
the evidence. As set out above, the            
perspective from which the conduct must be 
examined is that of a reasonable                 
complainant.  
Notwithstanding s. 2 of the Code which    
provides that discrimination does not          
require an intention to discriminate, in      
Honey v. Coquitlam School District No. 43, 
[1999] B.C.H.R.T.D. No. 18, this Tribunal 
found that:  

“..a complainant could prove a            

violation of section 43 of the Code    

either by demonstrating that the      

respondent intended to engage in   

conduct described in that section, or 

that the respondent can be reasonably 

perceived as having intended to        

engage in such conduct. (para. 22) 

(See also Robb v. St. Margaret's 

School, 2003 BCHRT 4 at para. 251).” 

http://ql.quicklaw.com/servlet/qlwbic.qlwbi?qlsid=C2KEtZMdFblITYcW&qlcid=00003&qlvrb=QL002&UGET=Q0813839,BCHR


3 

In addition to establishing intention, a    
complainant must also show the nexus or 
‘linkage’ between the comments made by 
the respondent and the alleged retaliatory 
conduct: Potter v. College of Physicians & 
Surgeons of British Columbia [1999] BCHRT 
No. 31. 
 

As noted in Sandhu v. City of Vancouver 
(No. 2), 2009 BCHRT 238 para. 30, 

 As the Tribunal has stated on a     
number of occasions, with respect to a 
retaliation complaint, an appropriate 
way to frame the question under s. 27
(1)(c) is whether the respondent’s    
conduct could reasonably be perceived 
to be retaliatory: Swift v. B.C. (Ministry 
of Human Resources), 2007 BCHRT 67, 
para. 79; J v. B.C. (Min. of Children and 
Family Development) and others        
(No. 2), 2007 BCHRT 159, para. 31. If 
the respondent’s conduct could not        
reasonably be perceived as retaliatory, 
then the complaint has no reasonable 
prospect of success. Perception is     
assessed from the point of view of a 
reasonable complainant.  
 

In Nakamori v. Priszm and others, 2010 
BCHRT 127 the Tribunal accepted a           
complaint of retaliation for filing when the     
complainant alleged that his employer had      
retaliated against him when he supported a        
co-worker in her human rights complaint. 

Ever since Vancouver Rape Relief Society v. 
Nixon et al., 2003 BCSC 1936 was decided 
transgender persons have been protected 
from discrimination under B.C.’s Human 
Rights Code (the “Code”) within the definition 
of “sex”. However, the transgender             
community and its supporters have pursued 
explicit protections in the Code that                   

Gender and Gender Identity 

recognize “gender identity” and              
“gender expression”.  
 
Effective July 28, 2016, the Code was 
amended to include ‘gender identity or    
expression’ as protected grounds. With 
these amendments, our Code will align 
with human rights legislation across the 
country, including Canada’s proposed Bill 
to add ‘gender identity or expression’ to 
the Canadian Human Rights Act. 
 
The Honourable Suzanne Anton, Attorney 
General of BC, had this to say on this       
historic move: 

“I know this addition means a great deal 
to those who have advocated for its           
inclusion. These amendments will       
create greater consistency across        
Canada and will reflect the fact that 
transgender persons are protected      
under the law. 
As we move forward, may we all strive 
to improve societal attitudes and       
conditions so that every British              
Columbian feels as protected and       
respected as they are by law.” 
 
Community Legal Assistance Society 
(“CLAS”) supports these recent      
amendments and, in partnership with 
the Ministry of Justice, we are                
developing information and resources 
to educate the public, guide                    
organizations, and increase prevention.   
 
These materials will soon be available 
online.  If you require immediate          
assistance, please contact CLAS’ Human 
Rights Clinic directly. 
 
 



Sign up for our electronic Newsletter, by emailing Svetlana at  skhakhleva@clasbc.net  

Dealing with Medical Marijuana in the Workplace  

Dealing with medical marijuana in the         
workplace is becoming more and more 
complex. Here are a couple of cases that 
outline the rationale involved in Tribunal 
and Board decision.  
 
Wilson v. Transparent Glazing Systems 
(No. 4), 2008 BCHRT 50 
 
The Complainant alleged that his employer 
terminated his employment due, in part, to 
his use of medical marijuana for chronic 
back pain and migraine headaches. He 
stated that he told his employer about his 
usage at the time of his hire. His employer 
denied this disclosure. The Superintendent 
of the project the Complainant worked on 
faxed a note to Mr. Wilson’s employer 
which stated, in part, that Mr. Wilson was 
taking medication that seemed to impair 
his ability to properly perform his duties. 
Two days later, his  employment was         
terminated.                          
 

The Respondents denied that his                 
employment was terminated, in part, due 
to his use of medical marijuana, and stated 
he was terminated due to performance    
issues and aggressive behavior  toward 
other workers on the site. The Tribunal 
Member found that the mention of        
medication in the note from the                 
Superintendent was part of the reason why 
Mr. Wilson’s employment was terminated, 
and so the complaint was justified.  
As the employer did not make any inquiries 
into the nature of the medication and the 
impact it had on Mr. Wilson’s ability to 
work, they could not establish that they 
had inquired, or attempted to                       
accommodate Mr. Wilson.  

Teck Coal Limited v. The United Mine   
Workers of America, Local 1656, 2015    
CanLII 98935 (AB GAA) 
 
The employer introduced a drug and alcohol 
policy that originally required employees to 
submit to reasonable cause and post-
incident drug and alcohol testing.  
No specific cut-off limits were identified. 
Those who tested positive could face          
termination of employment at the              
employer’s discretion, or were required to 
attend a drug and/or alcohol rehabilitation 
program. Later, the employer unilaterally                     
implemented a universal mandatory           
random testing program, with a 100%      
random testing rate, meaning all employees 
would be tested at some point during the 
year. A positive test would result in a referral 
to an addictions specialist for assessment 
and support as well as an employer paid 
treatment program.  
 

Any employee that refused to submit a 
breath/urine sample were removed from the 
workplace, placed on unpaid leave and      
referred for an assessment. Refusal to         
attend assessment resulted in termination of 
employment. The grievance revolved around 
the refusal to provide a test sample and the 
consequences that came from this.             
Ultimately, the arbitration board                  
determined Irving Pulp & Paper to be      
binding, and found that the disciplinary    
consequences of refusing to submit a 
breath/urine test were not justified as the 
employer had failed to establish that a drug/
alcohol problem and enhanced safety risks 
were present. The Board concluded that the 
random testing policies were an unreasona-
ble exercise of management rights. 


