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Practice Checklist – Mental Health Review Board 
Hearings under the Mental Health Act 

TASKS TO BE DONE DONE ON 

 
Note: This practice checklist is for representing a client detained under the Mental Health Act, 
RSBC 1996, c 288 (the “MHA”), at a hearing of the Mental Health Review Board (“MHRB”).  It 
does not cover representing a client in an application to the Court under s. 33 of the MHA or 
at a habeus corpus application.  This checklist should be read in conjunction with the Code of 
Professional Conduct of British Columbia, the Law Society Rules, the Legal Professional Act, 
and any other ethical and professional guidance offered by the Law Society of British 
Columbia. 

 
CONTENTS 

 
1. Initial Matters (Private Representation) 
2. Initial Matters (Legal Services Society, via the Community Legal Assistance Society) 
3. First Interview 
4. Medical Records and Disclosure 
5. Preparation for Hearing 
6. Hearing 
7. Follow-up 
 

 

 
CHECKLIST 

 
1. Initial Matters (Private Representation) 
 
Note: if the file was referred to you by the Community Legal Assistance Society’s Mental 
Health Law Program, proceed to Checklist 2. 
 

1.1 Initial contact by client or a person on behalf of the client: 
.1 Complete client identification and verification, including: 

(a) the caller’s name, home address and telephone number, business address 
and telephone number (if any), occupation(s), and relationship to the client. 

(b) the client’s: 
(i) Full name and aliases, home address and telephone number, business 

address and telephone number (if any), occupation(s), and birth date. 
(ii) Present location, including hospital name and ward name, telephone 

number (patient phone as well as nursing station phone) and any means 
to leave messages. 

.2  Decide whether to accept the case, considering any conflicts of interest, your 
professional and ethical duties as an advocate, human rights laws, the 
complexity of the case and your experience in that area of law, the amount of the 
fee and whether it will be paid, and whether the client is eligible for legal aid. 

.3 If you do not wish to act: 
(a) Advise the caller and, if the caller does not know how to find other counsel, 

suggest names, Lawyer Referral, or the Mental Health Law Program. 
(b) Make a record of the advice given, and file your notes.  Consider sending a 

non-engagement letter. 
.4  If you agree to act: 

(a) Advise the caller and client of the scope and amount of your retainer, and 
whether it must be paid in advance. 

(b) If you will be providing a limited scope of legal services, ensure that the client 
understands the limited scope of the retainer and the risks associated with 
the limits on the services you will provide. 
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(c) Promptly disclose, to the MHRB and to those concerned, the scope of any 

limited retainer, if failure to disclose would be misleading. 
(d) Be alert to cultural considerations.  Be aware of cultural differences in 

communication and become familiar with the client’s background and 
community.  Assess resources that might assist the client to be discharged 
into the community or support them in living there. 

 
1.2 Contact the client by telephone, if possible: 

.1 If you were contacted initially by someone other than the client: 
(a) Introduce yourself as a lawyer, tell the client who it was that contacted you, 

and that they asked you to provide representation. 
(b) Confirm that the client wishes to retain you. 
(c) If contact is by telephone, advise the client when you will be able to meet. 
(d) Advise the client that all your discussions are strictly confidential, and to tell 

you if the phone they are using is not private, or if there are medical staff or 
others nearby that can hear the conversation. 

.2 Confirm the client’s present location. 

.3 Ask if the client is injured or under any disability. 

.4 Spell your name, and give your telephone number and address. 

.5 Ask whether the client waives privilege, so that you can discuss the case with that 
client’s family member or designated representative. 

.6 Ask if the client has already applied for a hearing before the MHRB (a “Review 
Panel”) by completing MHA Mental Health Regulation, BC Reg 233/99 (the 
“Regulation”), Form 7.  The client or any other person may complete Form 7. 

.7 If the client asks you to complete Form 7, submit it to the MHRB by fax with your 
contact information and advise the MHRB you will be representing the client at 
their Review Panel. 

1.3 Notify the MHRB of your availability to attend a Review Panel, and any scheduling 
conflicts that you might anticipate. 
.1 Ask the MHRB whether they anticipate the Review Panel may be proceeding by 

teleconference or video-conference. 
.2 Diarize the Review Panel date and location. 
.3 Confirm the date and time of the Review Panel with the client in writing. 

 
2. Initial Matters (Legal Services Society, via Community Legal Assistance Society 

(“CLAS”)) 
2.1 Review the confirmation letter from CLAS and the terms of your engagement.  CLAS 

should have provided you with: 
.1 The client’s name, location, contact information, and whether they are detained in 

a facility or living in the community on extended leave. 
.2 Although CLAS will have conducted client identification and verification prior to 

referring the file, best practice is to conduct your own client identification and 
verification.  See item 1.1. 

.3 Be alert to cultural considerations.  Be aware of cultural differences in 
communication and become familiar with the client’s background and community.  
Assess resources that might assist the client to be discharged into the 
community or support them in living there. 

2.2 Contact the client by telephone, if possible. 
.1 Introduce yourself as a lawyer, and tell the client that the Mental Health Law 

Program has contracted you to provide representation. 
(a) Confirm that the client wishes to retain you. 
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(b) If contact is by telephone, advise the client when you will be able to meet. 
(c) Advise the client that all your discussions are strictly confidential, and to tell 

you if the phone they are using is not private, or if there are medical staff or 
others nearby that can hear the conversation. 

.2 Confirm the client’s present location. 

.3 Ask if the client is injured or under any disability. 

.4 Spell your name, and give your telephone number and address. 

.5 Ask whether the client waives privilege, so that you can discuss the case with that 
client’s family member or designated representative. 

2.3 Diarize the date and time of the Review Panel. 
.1 Confirm the date and time of the Review Panel with the client; CLAS should have 

already sent the client a letter with this information. 
.2 Confirm whether CLAS has been notified by the MHRB that the hearing may be 

proceeding by teleconference or video-conference. 
 
3. First Interview 

3.1 If the client is in hospital, consider contacting the ward nursing station.  If you do so: 
.1 Identify yourself as that client’s lawyer. 
.2 Confirm the client’s location. 
.3 Advise the ward staff when you are planning to visit the client, and ask whether 

there are any plans that would interfere with your visit, such moving the client to 
another ward or an interview with the doctor. 

.4 Ask the ward staff to reserve a private interview room. 

.5 Advise the ward staff that you will be obtaining the client’s authorization and 
submitting a request for the client’s medical records for the purposes of a Review 
Panel.  Ask whether there are any special procedures or forms you will need. 

.6 You may need to speak to the ‘ward clerk’, ‘medical records’, or ‘health information 
services’ to arrange your access to disclosure of medical records disclosure.  Be 
aware that there is not a consistent medical records practice between 
institutions, and that the practice may change over time. 

3.2 Before interviewing the client, review the MHA, in particular the criteria for detention 
(s. 1, definition of “mental disorder”, and s. 22(c)). 

3.3 Interview the client. 
.1 If the client is in hospital: 

(a) Identify yourself at the nursing station as the client’s lawyer. 
(b) Insist on privacy. 
(b) Ask the nursing staff if they have any current behavioural safety concerns that 

may interfere with the interview, and consider whether there are 
accommodations that would allow you to safely proceed with the interview or 
if you should return at a later time. 

.2 Explain the lawyer-client relationship, including 
(a) Privilege. 
(b) Your role. 
(c) Confirm that the client can read or write. 
(d) Review the terms of your retainer, if applicable. 

.3 Assess the client’s capacity to instruct you.  Consider whether the client 
understands the nature of the proceedings and the possible outcomes – for 
example that they do not wish to be in hospital and want your help. 
(a) Consider whether an apparent incapacity is actually a challenge to 

communicate that can be accommodated.  Ask the client for advice on what 
they perceive their challenges to be and how you can accommodate them. 
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 (b) Ask the nursing staff if they have any suggestions around how to 

accommodate a client that is having difficulty communicating. 
(c) If the client is incapable of instructing you, you may need to withdraw.  

Document your efforts to assess capacity in your file. 
(i) If you are acting privately, BC Code 3.7 provides guidance on 

withdrawing.  Advise the client and the MHRB in writing that you are no 
longer acting for the client. 

(ii) If you are acting as ad-hoc for CLAS, notify CLAS that you were not able 
to obtain instructions for incapacity, so that CLAS can notify the MHRB 
and the client of your withdrawal. 

.4 Obtain a signed authorization to obtain the client’s medical records. 

.5 Explain the detention criteria to your client, as well as the MHRB’s limited 
jurisdiction to decide only if the client’s detention continues to be justified. 

.6 Explain the hearing procedure to your client, including the roles of the parties and 
the three-member panel. 
(a) If the Review Panel may be proceeding by teleconference or video-

conference, advise the client of this possibility. 
(b) Ask the client if they feel this would be inappropriate or unfair. 
(c) Consider whether you feel a teleconference or video-conference would be 

inappropriate or unfair for this client. 
(c) Note any accommodations that the client identifies, or that you think should 

be offered to the client. 
.7 Discuss and make notes on: 

(a) the basic facts of the client’s detention, including the date, time, location, and 
circumstances of the detention, and witnesses thereto; 

(b) whether the client attended for medical attention voluntarily; 
(c) whether the police apprehended the client under s. 28 of the MHA; 
(d) the client’s experience in detention, including: 

(i) diagnosis and the client’s understanding of the diagnosis, 
(ii) whether the client accepts or denies a mental disorder, 
(ii) medication, 
(iii) the benefits and/or side effects of medication, 
(iv) patient privileges (passes, clothing, electronics), 
(v) periods of seclusion, 
(vi) conflict between the client and co-patients and/or staff, 
(vii) whether the client has been cooperative with treatment, 
(viii) past history of hospitalization, and, 
(ix) whether the client has used drugs that affect their mental state; and, 

(e) the client’s discharge plan, including: 
(i) financial support, 
(ii) housing, 
(iii) social/family supports, 
(iv) ability to attend to daily living needs, 
(v) the client’s willingness to see a psychiatrist, and, 
(vi) the client’s willingness to continue taking medication. 

.8 Ask the client if there are any witnesses able to: 
(a) corroborate the client’s discharge plan, or 
(b) contest any of the allegations underlying  the detention. 

.9 Be aware that clients often have not received any information concerning their 
rights under the MHA.  Consider reviewing Form 13 of the Regulation with the 
patient. 
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(a) Consider helping the client to request a second opinion with Form 11 of the 

Regulation.  You should advise the patient that the second opinion is not 
binding, and that the patient may have to bear a visiting doctor’s travel costs 
if they choose an out-of-town doctor. 

 
4. Medical Records and Disclosure 

4.1 Give a copy of the signed authorization to obtain the client’s medical record to the 
nursing station (or outpatient clinic, if the client is not in hospital), along with a written 
request to review and/or make copies of the medical records. 
.1 Be aware that practices vary from facility to facility and you may need to advocate 

for disclosure to hospital authorities.  Speak to the ‘ward clerk’, ‘medical records’ 
or ‘health information services’ to learn of local practice. 

.2 If necessary, explain s. 3(2) of the Freedom of Information and Protection of 
Privacy Act does not limit the information available by law to a party to a 
proceeding, and that the Review Panel is a legal proceeding. 

.3 Consider applying to the MHRB for an order pursuant to s. 24.3(1)(b) of the MHA 
for production of the client’s medical records. 

4.2 You may be given the opportunity to make your own copies at the nursing station, or 
you may have to submit a written request for the facility or clinic copy records for you. 
.1 Obtain copies of the legal documents authorizing detention and treatment under 

the MHA: 
(a) both Form 4s – Medical Certificate (Involuntary Admission); 
(b) any Form 6s – Medical Report on Examination of Involuntary Patient 

(Renewal Certificate); 
(c) Form 5 – Consent for Treatment (Involuntary Patient). 

.2 The medical records that you copy or request should include the following: 
(a) physician’s orders, describing prescriptions and hospital privileges; 
(b) physician’s progress notes, describing clinical assessments; 
(c) nurses’ notes, describing patient behaviour in hospital; 
(d) consultations and discharge summaries, which are letters between doctors 

that often summarize their concerns in a typed format; 
(e) admission histories and clinical notes; 
(f) social work notes; 
(g) occupational, rehabilitation, or psychological therapy reports; 
(h) lab results, which may include urine drug screens; and, 
(i) radiology results, which may show organic causes just as brain injury. 

4.3 In rare cases the medical record may include a Review Panel Note written by the 
doctor, which the facility intends to tender to the MHRB as their argument and 
evidence for detention.  The medical records may also include past Review Panel 
decisions.  Review these if they are available. 
.1 The Review Panel Note may not have been drafted at the time of medical records 

are disclosed.  Consider sending a written request to the facility and hospital 
presenter for a copy of the Review Panel Note and any documents on which the 
hospital presenter intends to rely to be delivered at least 48 hours in advance of 
the Review Panel. 

4.4 Review the client’s medical record. 
.1 Review all Form 4s and 6s to verify that certification and renewal dates comply 

with the timelines set out in s. 23 and 24 of the MHA. 
(a) If the client’s certificates lapsed or were not completed correctly, advise the 

client that the certificates are not valid. 
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(i) Advise the client that the facility may choose to resolve the issue by 

completing new Form 4s, which may result in an additional opportunity 
for a Review Panel. 

(ii) Advise the client that they may have a case for a habeus corpus 
application and/or damages for false imprisonment in the courts, but that 
the MHRB does not have jurisdiction to offer these remedies. 

.2 Consider the evidence the hospital might rely on for detention, and how they relate 
to the criteria for detention, including whether any allegations in or out of hospital 
are from reliable sources.  Information about behaviour in medical records is 
often hearsay several steps removed from an original witness, and historical 
information tends to be summarized. 

 
5. Preparation for the Hearing 

5.1 Interview any witnesses, and prepare them to appear. 
5.2 Interview the client, making any necessary arrangements with hospital staff to ensure 

a private interview. 
.1 Discuss and make notes on: 

(a) any allegations of behaviour described in the medical records; 
(b) the client’s explanation for the allegations; 
(c) any changes to medications or privileges; 
(d) any developments since your last meeting; and, 
(e) any changes to the client’s discharge plan. 

.2 Inform the client what you have learned from any witnesses. 

.3 Prepare the client for hearing, including dress, manner, testifying and being cross-
examined. 

5.3 Prepare a hearing brief, including: 
.1 An opening statement, 
.2 Cross-examination of the hospital presenter, 
.3 Examination in chief of your client and any witnesses, 
.4 A closing argument identifying which detention criteria do not apply to your client. 

5.4 If circumstances arise where you or your client require an adjournment or 
postponement of the Review Panel: 
.1 Confirm your client’s instructions to adjourn or postpone the hearing. 
.2 Apply to the MHRB for an adjournment or postponement in writing. 

(a) If you are requesting a postponement more than 48 hours in advance 
(business days only), you do not need to provide a reason. 

(b) If you are requesting a postponement less than 48 hours in advance 
(business days only), you should provide a reason for your request. 

5.5 Consider whether you should ask the Review Panel for accommodations for your 
client, such as language interpretation, or for disabilities. 
.1 Request the MHRB to make accommodations for your client in writing. 

(a) Some clients find that the presence of a trusted, supportive friend or family 
member at the hearing will be calming.  If the client would like a support 
person to attend, notify the MHRB in writing. 

(b) A support person cannot be a witness. 
.2 If the Review Panel may be proceeding by teleconference or video-conference 

(a) Consider whether there are any reasons that would cause teleconference or 
video-conference to be prejudicial to your client. 

(b) Advise your client that they can request an in-person hearing, but that the 
request may result in the Review Panel being rescheduled; the MHRB will try 
to reschedule a hearing within one week. 
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(c) If instructed to do so, request in writing that the MHRB set an in-person 

hearing, stating: 
(i) reasons a teleconference or video-conference would be unfair, 
(ii) any supporting facts, and, 
(iii) your availability for a rescheduled hearing. 

 
6. Hearing 

6.1 Attend the Review Panel.  Before the start of the hearing: 
.1 Ask the nursing station where the hearing will be conducted and whether the 

Review Panel has arrived yet. 
.2 Meet your client and ensure that they are ready to proceed.  If they do not have 

access to regular clothing, advocate for them to change. 
.3 Ensure that any expected witnesses or support persons are present. 

(a) Advise the witnesses that they will have to wait outside the Review Panel until 
called. 

.4 Go to the hearing room and advise the panel that you and your client are present.  
The panel may be reviewing the hospital presenter’s Review Panel Note, and 
may delay the start of the hearing. 
(a) If you do not yet have a copy of the Review Panel Note, ask the hospital 

presenter for a copy to review with your client. 
(b) Advise the panel that you have not seen the Review Panel Note and may 

require a brief adjournment to confer with your client. 
(c) Read the Review Panel Note with your client. 
(d) Ask your client for their responses to any new allegations. 
(e) Consider whether you need to adjust your hearing brief to account for the 

new information. 
(f) Consider whether you should advise your client to seek an adjournment for 

more time to prepare. 
6.2 At the hearing: 

.1 Introduce yourself and your client. 

.2 Consider any preliminary motions, such as: 
(a) Requesting further accommodation, or allowing a support person to be 

present; 
(b) Objecting to hospital observers; or, 
(c) Objecting to undisclosed evidence. 

.3 Ask to make an opening statement, as the MHRB does not consider it standard 
practice. 

.4 Verify that the Form 4s and 6s being read by the hospital presenter accord with 
the client’s medical records. 

.5 When hospital presenter(s) testify: 
(a) Take notes; 
(b) Be alert to irrelevant, hearsay, or other objectionable evidence; 
(c) Cross-examine the hospital presenter; 
(d) Take notes during the panel’s questions; and, 
(e) Consider whether to ask redirect questions following the panel. 

.6 Lead your client’s evidence-in-chief. 
(a) Consider whether to re-examine after the hospital presenter and/or the 

panel’s questions. 
.7 Lead your witnesses’ evidence-in-chief. 

(a) Consider whether to re-examine after the hospital presenter and/or the 
panel’s questions. 
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.8 Make closing submissions. 
.9 Wait outside the room with your client for the decision. 

6.3 After the decision is given: 
.1 If the client is no longer detained: 

(a) Explain the outcome to the client. 
(b) Advise the client they are may resume granting or withholding consent to 

psychiatric treatment including staying in hospital. 
(c) Advise the client that the MHRB will write reasons for their decision and send 

them to your office, and that you will forward them a copy of the reasons. 
.2 If the client is detained: 

(a) Explain the outcome to the client. 
(b) Advise the client that their consent to psychiatric treatment including staying 

in hospital is still deemed by the MHA. 
(c) Calculate the expiry date of the client’s current Form 4s or Form 6, and advise 

the client of that date. 
(d) Advise the client that they may apply for a new Review Panel if the facility 

renews their detention on or before the date their current Form 4s or Form 6 
expire. 
(i) Advise the client that if they are currently subject to a Form 6 that lasts at 

least three months, they cannot apply for a new Review Panel until at 
least 90 days have passed from their last Review Panel.  However, if 
there is a material change in their circumstances, they can apply to the 
MHRB chair for an abridgement of the 90 day cooling-off period. 

(e) Advise the client they may also seek court review of their detention under s. 
33 of the MHA. 
(i) Consider whether you are willing to represent the client in that capacity, 

and whether you would require a new retainer. 
(ii) The Legal Services Society does not currently provide funding for court 

reviews of detention under s. 33 of the MHA. 
 
7. Follow-Up 

7.1 If you were privately retained by the client (not via CLAS), when you receive the 
reasons for the Review Panel’s decision: 
.1 Read the reasons for the decision. 
.2 Consider whether there are any grounds for judicial review; and, 
.3 Send a reporting letter and a statement of account, including: 

(a) Confirmation of the outcome of the Review Panel, 
(b) Their next eligible date to apply for a Review Panel, 
(c) Any advice concerning judicial review, and, 
(d) A copy of the reasons for the decision. 

.4 Close the file. 
7.2 If you were retained via CLAS, CLAS will send you a copy of the reasons for the 

decision, and sent the reporting letter to the client. 
.1 Send your invoice to CLAS. 
.2 Close the file. 
.3 If you believe there are grounds for judicial review, notify CLAS; CLAS will then 

evaluate the file and make a referral as appropriate. 
 

 

 

 


