STATE OF MINNESOTA DISTRICT COURT
COUNTY OF CLEARWATER NINTH JUDICIAL DISTRICT

STATE OF MINNESOTA,

Plaintiff, Case File Nos. 15-CR-16-413
15-CR-16-414
15-CR-17-25

VS.
MOTION TO RECONSIDER PRETRIAL
ANNETTE MARIE KLAPSTEIN, RULINGS
EMILY NESBITT JOHNSTON, and
BENJAMIN JOLDERSMA, EXPEDITED HEARING REQUESTED

Defendants.

On October 11, 2017, this Court granted Defendants’ request to use the affirmative
defense of necessity regarding the felony charges on which they currently face trial. That Order
was appealed by the State to the Minnesota Court of Appeals, and the State subsequently sought
review from the Minnesota Supreme Court, which denied review. Almost a year later, five days
before the trial was to commence, this Court contradicted its prior ruling and eviscerated
Defendants’ right to present required evidence as to necessary to meet their burden of proof on
the necessity defense.

Defendants hereby request that this Court reconsider its rulings denying them all of their
proposed expert witnesses. The Court may not grant a defense and then deny Defendants any
pathway to establish the evidence necessary to meet the burden required for the defense, and
further, deny them the evidence and testimony that is both relevant, admissible, and persuasive to
the jury tasked with determining their guilt or innocence.

Minnesota courts have generally allowed motions to reconsider in criminal cases. See

Sanchez-Diaz v. State, 758 N.W.2d 843, 848-49 (Minn. 2008); State v. Montjoy, 366 N.W.2d



103, 107-08 (Minn. 1985) (holding that the district court properly reconsidered its pretrial order);
State v. Papadakis, 643 N.W.2d 349, 356-57 (Minn. App. 2002) (“Although the rules of criminal
procedure do not specifically authorize motions for reconsideration of omnibus rulings, the
district court has the inherent authority to consider such a motion . ... At times, a motion for
reconsideration may be the most efficient and preferable course of action, and it can spare parties
the time, trouble, and expense of an appeal.”) (citation omitted).

EXPERT TESTIMONY

A. The rulings excluding expert testimony violate Defendants’ right to present evidence
necessary to meet their burden of proof.

1. Legal Standard
If exclusion of evidence violates a defendant’s constitutional right to present a defense,
the decision will be reversed unless it is harmless beyond a reasonable doubt. State v. Cram, 718
N.W.2d 898, 904 (Minn. 2006) (quoting State v. Kelly, 435 N.W.2d 807, 813 (Minn. 1989)).
2. Defendants Have a Constitutional Right to Present a Defense and Call Witnesses
The Sixth Amendment of the United States Constitution, and Article I, Sections 4 and 6
of the Minnesota Constitution, guarantee the right to an impartial jury trial. In a criminal case,
the district court must be mindful of a defendant’s constitutional right to “be afforded a
meaningful opportunity to present a complete defense . . . .” State v. Wildenberg, 573 N.W.2d
692, 697 (Minn. 1998) (quoting California v. Trombetta, 467 U.S. 479, 485 (1984)). Both the
United States and Minnesota Constitutions guarantee criminal defendants the right to present a
complete defense. U.S. Const. amends. VI, XIV; Minn. Const. art. I, 8 7; Crane v. Kentucky,
476 U.S. 683, 690 (1986); State v. Greenleaf, 591 N.W.2d 488, 504 (Minn. 1999). “Th[e] right
[to present a defense] necessarily includes the ability to present the defendant’s version of the

facts through witness testimony.” State v. Penkaty, 708 N.W.2d 185, 201 (Minn. 2006). Juries,



not judges, are arbiters of the facts. Morissette v. U.S., 342 U.S. 246, 274 (1952). In order to
secure defendants’ constitutional rights at trial, courts must allow defendants “to present [their]
version of the facts as well as the prosecution’s to the jury so it may decide where the truth lies.”
Washington v. Texas, 388 U.S. 14, 19 (1967).

Presenting witness testimony is a key aspect of establishing a defense. “The U.S.
Supreme Court has recognized that a defendant’s right to present his own witnesses in order to
establish a defense is a fundamental element of due process. ... The right to offer the testimony
of witnesses, and to compel their attendance, if necessary, is in plain terms the right to present a
defense.” Washington v. Texas, 388 U.S. 14, 19 (1967); see also Taylor v. Illinois, 484 U.S. 400,
408 (1988) (“Few rights are more fundamental than that of an accused to present witnesses in his
own defense. Indeed, this right is an essential attribute of the adversary system itself.” (internal
citation omitted)); Chambers, 410 U.S. at 294,

In Minnesota as elsewhere, the right to call witnesses is encompassed within the right to
present a complete defense. Colbert v. State, 870 N.W.2d 616, 622 (Minn. 2015) (internal
citations omitted). The Court’s wholesale exclusion of expert witness testimony relevant to key
elements of the necessity defense violates that right.

3. Affirmative Defenses

As this Court acknowledged in its order granting to Defendants the use of the necessity
defense, the necessity defense is a common law affirmative defense. Recognizing the special
constitutional dangers of limiting evidence related to affirmative defenses prior to trial, some
courts have adopted standards for presenting affirmative defenses that are more forgiving than
those usually employed. See, e.g., People v. Johnson, 2013 COA 122, { 35, 327 P.3d 305, 310

(Colo. 2013) (“To raise an affirmative defense, a defendant need only present ‘some credible



evidence’ supporting the defense. ... This relatively low, ‘scintilla of evidence’ standard means
that the evidence necessary to justify an affirmative defense instruction may come solely from
the defendant’s testimony, even if the evidence is improbable.” (citation omitted)). Exclusion of
evidence related to the necessity defense prior to trial “strips the [Defendants of their]
constitutional right to a jury” and is “contrary to the purpose of a trial by jury.” William P.
Quigley, The Necessity Defense in Civil Disobedience Cases: Bring it to the Jury, 38 New
England L. Rev 3, 66 (2003).
4. Use of Motions in Limine

The Court has used its ruling on a motion in limine as the occasion to circumscribe
Defendants’ right to present their defense. In State v. Brechon, the state similarly attempted to
narrow the defendants’ testimony pertaining to both the necessity and claim of right defenses.
However, the Minnesota Supreme Court reversed the Court of Appeals decision affirming the
limitation requested by the prosecution, finding that the use of a motion in limine against a
defendant in a criminal case is “questionable considering the constitutional rights of defendants.”
State v. Brechon, 352 N.W.2d 745, 748 (Minn. 1984). Notably, this Court has the power to limit
any irrelevant testimony as the trial proceeds, but should not limit expert testimony here before
the trial even begins.

5. Right to Present Chain of Evidence

A defendant’s constitutional right to present a defense includes presentation of a lengthy
chain of evidence. In State v. Thompson, the Minnesota Court of Appeals ruled that the district
court had improperly suppressed evidence that it had deemed “inflammatory,” “irrelevant,” and
“unconnected to any articulable, legally recognized defense.” State v. Thompson, 617 N.W.2d

609, 612-13 (Minn. App. Ct. 2000). The Court of Appeals found that “[e]very single occurrence



in the chain of events leading up to a crime does not have to be ‘a legally recognized defense,’
any more than every piece of evidence, direct or circumstantial, that the state wishes to offer in a
criminal case, has to be by itself ‘a legally recognized crime.”” 1d. Just as the state may present
many small pieces of evidence which do not alone constitute a crime, but which may be relevant
and admissible because they form part of a chain showing that the defendant committed a crime,
“[t]he defendant is entitled to present a chain, short or long, of evidence that he hopes will
convince the jury of his case.” Id. (emphasis added).

B. The rulings excluding expert testimony misapply the test for admission of expert
testimony under Rule 702.

With respect to expert witness testimony, the Court’s function and purpose is to
determine: (1) whether the witness has the requisite knowledge, skill, experience, training, or
education to serve as an expert; (2) whether that expert’s testimony and opinions will help the
jury to understand the evidence or to determine a fact in issue; (3) whether the expert’s opinions
have foundational reliability; and (4) if the opinion or evidence involves a novel scientific
theory, whether the underlying scientific evidence is generally accepted in the relevant scientific
community. See Minn. R. Evid. 702; Minn. R. Evid. 702, Advis. Comm. Cmt. 2006. The
burden is on the proponent of the expert testimony to establish such admissibility requirements
have been met by a “preponderance of the evidence.” Minn. R. Evid. 702, Advis. Comm. Cmt.
2006.

Once a relevancy determination has been made, there is a presumption in favor of
admissibility, as relevant evidence is generally admissible. See Minn. R. Evid. 402 (providing
that relevant evidence is admissible unless provided otherwise in authorities enumerated in those
rules); Fed. R. Evid. 402 (same); see also Fed. R. Evid. 402, 1972 Proposed Rules Advis. Comm.

Notes (observing that “congressional enactments in the field of evidence have generally tended



to expand admissibility beyond the scope of the common law rules”); Jack B. Weinstein, Rule
702 of the Federal Rules of Evidence is Sound; It Should Not Be Amended, 138 F.R.D. 631, 631
(1991) (“[W]e should not be quick to abandon the principle of easy admissibility of expert and
other testimony embodied in the Federal Rules of Evidence,” as “[t]he Rules were designed to
depend primarily upon lawyer-adversaries and sensible triers of fact to evaluate conflicts”).

In granting the State’s Second Motion in Limine, the Court excluded all expert testimony
regarding the unavailability of realistic lawful alternatives to civil disobedience. This testimony
is not within the knowledge and experience of a lay jury, and it will add precision and depth to
the jury’s ability to reach conclusions about civil disobedience. See State v. Helterbridle, 301
N.W.2d 545, 547 (Minn. 1980).

The fact that jurors may participate to some degree in the democratic process does not
mean they appreciate the limitations of that process or the comparative efficacy of nonviolent
civil disobedience. Everyday participation in the democratic process does not give a juror
insight into the subject of the proposed testimony. The experts prepared to testify in this matter
have devoted a significant portion of their lives to researching, documenting, and explaining the
problem of ever-growing democratic dysfunction in this country. To suggest that laypersons
already understand the contours of the problem to such a degree as to obviate expert testimony
flies in the face of these experts’ professional commitments.

Recognizing this, courts have allowed expert testimony on civil disobedience in
analogous cases. See William P. Quigley, The Necessity Defense in Civil Disobedience Cases:
Bring it to the Jury, 38 New England L. Rev 3 (2003) (discussing, inter alia, a case concerning
protest against American policy in Central America in which the historian Howard Zinn testified

about the history of American protest movements).



The Court went beyond the scope of the State’s Third Motion in Limine — requesting that
the Court limit the number of climate change-related experts Defendants are permitted to call —
when it ordered that Defendants cannot present any expert testimony with regard to climate
change. The State’s Motion admitted that this testimony “maybe [sic] helpful.” State’s Second
Brief in Support of Motions in Limine, at 3. The effects of climate change are not within the
knowledge and experience of the jury. According to the best available research, approximately
half of Clearwater County residents are either undecided or doubtful as to whether climate
change is mostly caused by human activities.> Barely more than half of Clearwater County
residents believe that climate change is currently affecting the weather. See id. If the jury pool
is similarly comprised, there is little reason to believe that they already possess the requisite
scientific knowledge to evaluate Defendants’ arguments and weigh the evidence accordingly.

C. The rulings excluding expert testimony contradict a prior court order.

On October 11, 2017, this Court granted Defendants’ Motion to Present a Necessity
Defense at Trial. The ruling followed briefing by the State and Defendants on the issue,
declarations filed by four of Defendants’ anticipated expert witnesses, and a hearing at which all
Defendants testified. The State appealed. On April 23, 2018, after briefing from the parties and
amici and after oral argument, the Minnesota Court of Appeals dismissed the State’s appeal. On
July 17, 2018, the Minnesota Supreme Court denied the prosecution’s petition for review of that
order.

In its subsequent order of October 3, 2018, this Court eliminated Defendants’ necessity

defense that it had expressly granted evidence on in its October 11, 2017 order. In pretrial

! See Yale Program on Climate Change Communication, Yale Climate Opinion Maps 2018,
http://climatecommunication.yale.edu/visualizations-data/ycom-us-
2018/?est=happening&type=value&geo=county&id=27029 (Aug. 7, 2018).



proceedings, Defendants made clear their intention to rely on expert witness testimony to
substantiate the necessity defense, including by submitting declarations from four potential
witnesses. These declarations were part of the record on which the order granting the necessity
defense was made. The evidence included a declaration by climate scientist James Hansen on
the severe and ongoing harms caused by climate change, a declaration by Tom Hastings on the
role of civil disobedience in effecting social and political change, a declaration by Bill
McKibben on the efficacy of climate-related nonviolent civil disobedience, and a declaration by
Martin Gilens on the lack of legal alternatives available to ordinary Americans. The order
granting the necessity defense stated that any evidence in support of the necessity defense “is to
be focused, direct, and presented in a non-cumulative manner,” suggesting that the Court
acknowledged Defendants’ intent to provide expert testimony. In addition, Defendants
subsequently provided the State and Court with their proposed witness list that included a brief
summary of their non-redundant, specific anticipated testimony.

The Court’s October 2017 order listed the elements of the necessity defense in
Minnesota. Nowhere did this order include the federal standards cited in the Court’s October
2018 order, which the Court has now used to assert that the necessity defense (a) is only
available in cases of “direct” civil disobedience, and (b) is unavailable where a defendant’s act
targets policy controlled by Congress. These latter additions are inconsistent with the earlier
order granting the necessity defense, and they are not relevant to the question of whether expert
testimony is permitted to prove a defense that has already been granted. Moreover, the legal
merits of those decisions and applicability to the case at hand are dubious, as Defendants’
briefing on the necessity defense previously explained, and do not prevent Defendants either

from presenting the necessity defense or from presenting expert testimony to prove the defense.



Def. Resp. State’s Mem. Opp. Aff. Def. Necessity at 10, 24-25 (Feb. 3, 2017). The Schoon
distinction between indirect and direct civil disobedience, and its limitation of the necessity
defense with respect to issues of government policy, have been much criticized. See, e.g., Ted
Hamilton and Lance N. Long, The Climate Necessity Defense: Proof and Judicial Error in
Climate Protest Cases, 38 Stan. Env. L. J. (forthcoming Dec. 2018) (discussing the weaknesses
of Schoon); United States v. Maxwell, 254 F.3d 21, 26 n.2 (1st Cir. 2001). The Schoon court did
not provide any reasoning to support its assertion that “direct” and “indirect” civil disobedience
should be treated differently. Id.

Even under Schoon’s misguided test, Defendants’ action at issue in this case was an
instance of direct civil disobedience. They acted to prevent the harms of climate change, and by
shutting down two oil pipelines, they directly averted some degree of harm. Defendants’
proposed expert testimony on the climate “tipping point” would show that any given amount of
fossil fuels combustion may push the atmospheric system past a point of irreversible harm.
Furthermore, the law that the Defendants are charged with violating directly protects the fossil
fuel company operations that cause climate change, so these laws are themselves a source of
harm to the public. Laws that permit and encourage the burning of fossil fuels are unjust laws.
The defendants directly challenged these laws.

Schoon’s claim that there are always lawful alternatives to civil disobedience where
congressional action can mitigate the harm has been similarly criticized, and is particularly
outdated regarding climate science and policy within the United States (particularly in light of
the U.S. withdrawal from the Paris Climate Accord—the only country in the world to do so).

See id. Again, however, even under this test, Defendants’ proposed expert testimony should be



admitted. Defendants’ proposed expert witnesses will explain why the harms associated with
climate change cannot presently be mitigated by congressional action.
1. Video Testimony of Dr. Anthony Ingraffea

The Court has entirely foreclosed Defendants’ right to put on remote expert witness
testimony from Dr. Ingraffea regarding essential aspects of both the necessity defense and the
underlying charges pursuant to Minn. State 609.594, subd. 2. The remote appearance testimony
offered by Defendants is sufficiently probative, necessary, and trustworthy to justify its
admissibility. To deny Defendants this testimony is violative of Defendants’ constitutional
rights and highly prejudicial to Defendants.

Exceptional circumstances regarding an unavailable witness are sufficient to warrant
remote testimony where appropriate safeguards for the transmission of testimony can be
achieved. Defendants have waited nearly two years for their trial, and in that time period Dr.
Ingraffea and his wife planned a trip to Italy, departing during the week of October 8, 2018.
There was only a brief time period between the scheduling of the trial date and Defendants’
knowledge of Dr. Ingraffea’s conflict — insufficient time to arrange a deposition that would
have afforded the State an opportunity to cross-examine him. Defendants then timely filed a
request to permit this critical witness to testify via video conferencing at Defendants’ own
expense and effort.

Courts, government agencies, and law firms have used videoconferencing for multiple
purposes for many years. Today, the confluence of greatly improved technology at decreasing
cost, and increasing travel costs and difficulty, particularly to rural courthouses, now make

videoconferencing acceptable in most court proceedings around the country.

10



The critical legal issue that accompanies remote appearances is whether its use by the
prosecution in criminal cases to present remote government witness testimony violates the
Confrontation Clause. Because the Bill of Rights protects defendants against government action,
there is no Constitutional prohibition on remote defense testimony in criminal trials, particularly
regarding a defendant’s need for expert testimony. In fact, the Compulsory Process Clause
provides simply that, “In all criminal prosecutions, the accused shall enjoy the right . . . to have
compulsory process for obtaining witnesses in his favor . . ..” In Chambers v. Mississippi, 410
U.S. 284 (1973), the Supreme Court held the clause to be sufficient to override a state
prohibition on declarations against interest when on the facts of the case the evidence was
probative and necessary. If remote testimony is sufficiently probative and trustworthy,
Defendants have a constitutional right to it, even if barred by rule or statute.

It is improper for the Court to deny Dr. Ingraffea’s brief testimony based on speculation
that Defendants’ digital technology experts would be unable to adequately secure an IP data
connection — a single location-to-location connection (“point-to-point™) consisting at each end
of a camera, microphone, and visual display (e.g., screen), and the video-conferencing software
— that would allow both parties to examine the witness in High Definition.? Further, modern
quality videoconferencing presents a high-quality image, fully synchronized with the audio (i.e.,
a person’s voice is fully coordinated with lip movements).

In the event that somehow the video link was lost before the prosecution completed its
cross-examination, the State could move to strike the testimony, and the Court could grant said

motion, thus providing an adequate remedy.

2 With modern HD video conferencing, it is often averred that a judge can see the sweat on a
witness’s brow.

11



Further, there is no basis for the Court to assert that an audio transcript record could not
be preserved from live video testimony. The Court’s audio recording system, used to record live
testimony, can capture video testimony just as accurately. Counsel would simply place the
Court’s microphone in front of the computer audio speakers and capture the audio with no
difficulties.

This Court ruled that video testimony would prevent the jury from determining credibility
because the jury must see the witness’s whole person, body language, and poise in a court
setting. These standards apply in a situation where the prosecution seeks to have a witness
testify remotely and the Confrontation Clause is at issue. As the United States District Court,
District of North Dakota has ruled:

The Court notes that video conferencing technology has been upheld as an alternative means
of taking the testimony of witnesses in criminal cases. See Edwards v. Logan, 38 F.Supp.2d
463, 465 (W.D.Va.1999) (citing Maryland v. Craig, 497 U.S. 836, 110 S.Ct. 3157, 111
L.Ed.2d 666 (1990) (holding that closed circuit television constitutionally permitted for
taking testimony of a child witness), and United States v. McDougal, 934 F.Supp. 296
(E.D.Ark.1996) (holding that exceptional circumstances justified the taking of the President's
testimony through the use of a deposition by video conferencing)). ... Contemporaneous
transmission may be better than an attempt to reschedule the trial, particularly if there is a

risk that other—and perhaps more important—witnesses might not be able to be available at
a later time....” United States v. Gigante, 971 F.Supp. 755, 757 (E.D.N.Y.1997).

U.S. v. Beaman, 322 F. Supp. 2d 1033 (D.N.D. 2004).

To support its ruling disallowing Dr. Ingraffea’s testimony, this Court relies on In Re
Bieganowski, a civil commitment case where the prosecution sought remote testimony regarding
conditions at the Minnesota Security Hospital. However, the standard employed in In Re
Bieganowski is not applicable to a criminal jury trial where a defendant requires expert testimony
regarding elements of the crime charged as well as elements of an affirmative defense. The
telephonic testimony (not video) that Bieganowski opposed was offered by the State, not the

appellant himself, and, furthermore, raised Confrontation Clause issues inapplicable to this case.

12



In re Bieganowski, 520 NW.2d 525, 528 (Minn. App. Ct. 1994). Additionally, live video
testimony offered by the defendant overcomes the “indicia of credibility” concern voiced by the
Appeals Court.

There is no prejudice to the State in having Dr. Ingraffea testify from the waist up —
nothing in his expert testimony requires him to stand, walk, or engage in any form of physical
activity. The jury will be able to see his facial gestures, his hands, and his demeanor while he
testifies as an expert in the field of high-pressure gas and petroleum pipeline design, as well as
his expertise as the principal author of the American Petroleum Institute workplace safety
guidelines. Psychologists have found that courtroom participants experience remote appearances
just as if those persons were physically in the courtroom. See Ex. 1, Study of State Trial Courts
Use of Remote Technology, 2016. There is little doubt that Dr. Ingraffea’s credibility and
“poise” will be self-evident from his testimony regardless of whether it is via live remote video
or in person.

The Court’s refusal to exercise its discretion to permit modern, widespread technology in
the form of live video testimony, particularly given the rural location of the Court, as well as the
lengthy delay in setting this trial, paired with Defendants’ desire to finally have their day in
court, is prejudicial to the defense alone and not to the State.

Due to the critical nature of Dr. Ingraffea’s testimony, the Court’s denial of this Motion
to Reconsider would force Defendants to outlay exorbitant funds in order to change Dr.
Ingraffea’s plane tickets so that he may appear in person in Clearwater County for what would

likely amount to 20 minutes of live testimony.®

3 While defense counsel believed Dr. Ingraffea would be out of the country on each day of the
trial, he has clarified that he is traveling in the United States at the beginning of the week of
October 8, 2018, and leaves the country on October 10, 2018.

13



Defendants ask this Court to reconsider its denial of Dr. Ingraffea’s testimony by remote

video technology.
CONCLUSION

Defendants must be permitted to present relevant, non-cumulative, and non-prejudicial
expert testimony regarding the affirmative defense of climate necessity; as well as substantive
video expert testimony of Dr. Ingraffea. This Court’s pre-trial order excluding defense evidence
violates defendants’ constitutional rights to present their defense, which is reversible error and
certainly not harmless beyond a reasonable doubt.

An expedited hearing is requested due to the imminent trial date on Monday. Counsel for
defendants will travel from Minneapolis to Bagley as soon as possible if requested and could be

in Court no later than Friday afternoon.

Dated: October 4, 2018

s/Lauren C. Regan

Lauren C. Regan, OSB #970878
Civil Liberties Defense Center
1430 Willamette St. #359
Eugene, OR 97401

Telephone: (541) 687-9180
Fax: (541) 804-7391
Iregan@cldc.org

Local Counsel:

Tim M. Phillips (#390907)
tphillips@jrwilliamslaw.com

Law Office of Joshua R. Williams, PLLC
2836 Lyndale Avenue S, Suite 160
Minneapolis, Minnesota 55408

(612) 486-5540

(612) 605-1944 Facsimile

ATTORNEYS FOR DEFENDANTS
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Study of State Trial Courts
Use of Remote Technology

Final Report
April 2016

Mike L. Bridenback, Consultant

National Association for Presiding
Judges and Court Executive Officers
300 Newport Avenue

Williamsburg, Virginia 23187-4147
tel 757.259.1841 | fax 757.259.1520
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Study of State Trial Courts Use of Remote Technology Final Report

This document was prepared under a State Justice Institute (SJI) grant to the National Association
for Presiding Judges and Court Executive Officers (“NAPCQO” or the “Association”). The NAPCO
is a public benefit corporation chartered in California targeting the improvement of judicial and
court leadership in state courts of all sizes and jurisdictions in the United States. The points of
view and opinions expressed in this report are those of the author, Michael Bridenback, as an agent
of NAPCO, and do not necessarily represent the official position or policies of SJI or any other
organization. The NAPCO grants any state court, pursuant to any rules and regulations governing
the aforementioned SJI grant, a royalty-free, non-exclusive license to produce, reproduce, publish,
distribute, or otherwise use, and to authorize others to use, all or any part of this document for any
governmental or public purpose.

National Association for Presiding Judges and Court Executive Officers, April 2016 ii
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Study of State Trial Courts Use of Remote Technology Final Report
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Study of State Trial Courts Use of Remote Technology Final Report
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Study of State Trial Courts Use of Remote Technology Final Report

I. INTRODUCTION

The National Association for Presiding Judges and Chief Executive Officers, with the assistance
of the National Center for State Courts, received a grant from the State Justice Institute to
conduct a study directed at assembling a compendium of remote technology used by rural and
urban state courts. As a result of this study, state trial courts will have access to a reference
guide to assist court leaders who are developing plans for the use or expansion of remote
technologies to improve court operations.

Michael L. Bridenback, retired court administrator, 13™ Judicial Circuit, Tampa, Florida, was
contracted to conduct this study and prepare the compendium. Melissa Foss, Judicial Staff
Attorney, 13" Judicial Circuit, Tampa, Florida, prepared the section on the state of the law
regarding remote technologies use by the courts.

II. SETTING THE STAGE

State trial courts for decades now have embraced and expanded the use of a variety of
technology innovations designed to improve court operations. Automated case management
information systems have been implemented in rural and urban courts to enhance recordkeeping,
case scheduling and management reporting. These systems have also provided more efficiency
in the access of court records by users of the system. However, as Tom Clark indicated in the
Future Trends in State Courts 2010 report by the National Center for State Courts, often times

these systems “simply automated existing court business processes”. !

The next generation of technologies including the use of video conferencing or use of electronic
documents to enhanced judicial decision-making will be focused on, as Tom Clark suggests,
“dramatically changing business processes”. The focus of this report is to identify these
developing technologies, how courts are introducing them into court processes and the benefits
resulting from application of these technologies.

The first task of the study was to define what is meant by “remote technologies”. The traditional
model of adjudication of cases centers around a judge physically in a courtroom with all of the
parties associated with the case also being present. In this traditional model all decisions were
made in the context of the courtroom. Paper was the primary media used to present the cases for
adjudication by the judge. Of course, much of this model was based upon constitutional and case
law.

The alternatives technological mechanisms that judges have use of to exercise their judicial
authority have grown exponentially in the past decade. The scope of this review includes the
following remote technologies:

> Judicial Access and Use of Electronic Records
> Use of Video Conferencing to Conduct Court Proceedings

! Thomas M. Clarke, Future Trends in State Courts 2010 — Technology Reengineering, National Center for State
Courts.
2 Ibid.
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Use of Video Conferencing by Court Participants

Trial Preparation by Video Conferencing

Judge Access to Internet Sites to Facilitate Adjudication of Cases
Preserving the Court Record

Remote Execution of Search and Arrest Warrants

Remote Technologies for Administrative Purposes

VVVVYY

In this report, each of these technology innovations will be explored. The report will document
how courts are currently using these technologies and potential expansion of these technologies
that may be implemented in the future.

III. THE STATE OF THE LAW REGARDING REMOTE TECHNOLOGY USE
BY COURTS

Constitutional provisions, state and local laws, court rules and case law govern all judicial
processes. It is important to examine how these existing legal requirements may impact the use
of technologies that directly affect the judicial decision-making process.

A. Remote Access to Electronic Records

As e-filing and electronic processing and storage of court cases becomes more and more
common, it is more important to have established guidelines and framework for access to the
electronic court file by both the judiciary and court staff, and the public. For example, in Florida
pursuant to Florida Supreme Court Standards for Electronic Access to the Courts, the Clerk of
Court is responsible for ensuring access to the public, the judiciary, and court staff in compliance
with statutes, rules, or administrative order. (2014) 3.31 & 3.3.2 available at http://flcourts.org/
corelfileparse.php/255/urlt/updated-e-access-standards-may-2014v14.pdf.

As access to case files by the judiciary shifts to electronic case management systems and remote
access, one of the most prevalent considerations is the security and efficiency of the system. See
Florida Supreme Court Standards for Electronic Access to the Courts (2014) 4.0—4.1 (indicating
that “[t]he integrity of and efficient delivery of information to the judiciary are primary goals”
and requiring that the judiciary approve any system to be used); California Courts (2016)
“Electronic Legal File” available at http://www.courts.ca.gov/14123.htm (discussing integrated
and more efficient case management system with access to court officials and employees); The
Florida Courts Technology Commission (2014) “Functional Requirements Document for Court
Application Processing System” available at http://flcourts.org/ core/fileparse.php/537/
urlt/capsfunctionalrequirementsv3may2014with-attachments.pdf (providing specifications for
coordination of system for access to electronic records by judges and staff).

In addition to considerations relative to the court’s access to electronic court files, the access of
those records to the public is also of concern. Public access to electronic files should be made
available to the same extent as traditional, paper files. See Md. R., rule 16-1008.1; Cal. R. Ct.
2.503(b)—(c) (providing for remote electronic access to records in civil cases generally and
making exception to remote access for the records in some civil proceedings and criminal
proceedings to be available only through electronic access at the courthouse); United States
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Courts, PACER, available at www.pacer.gov (providing public access to federal court filings); In
the Matter of Bulk Distribution and Remote Access to Court Records in Electronic Form, 954
N.E.2d 908 (Ind. 2011) (providing for access to Odyssey case records (electronic) by commercial
users).

B. Entering of Electronic Court Orders Remotely

The use of electronic signatures by judges and magistrates has been approved on many types of
court documents, including court orders, judgments, notices, and opinions in many jurisdictions.
Typically this authority is provided by statute or court rule, subject to local implementation and
limitations. The use of electronic signatures by the judiciary is often subject to requirements such
as secured methods and oversight by trial court administrators. See Wis. Supreme Ct. R. 70.42
(providing that judges can use an electronic signature to sign all court documents); Multnomah
Cty., Ore. Supp. Local R. 24.202 (Feb. 1, 2016) (providing for the use of electronic signatures by
judges in rendering decisions provided that the method by which the signature is used is secure
and is maintained and controlled by the trial court administrator); Jackson Cty., Ore. Supp. Local
R. 24.202 (Feb. 1, 2016) (same); La. Code Civ. P., arts. 253 and 1911 (authorizing the use of
electronic signatures by judges for all court documents, including final judgments; however, the
various courts will establish rules regarding electronic signature use); La. Rev. Stat., Dist. Ct.
Appendices, Appendix 3.4 (indicating that the 22" & 23™ Judicial District Courts have
established rules for the use electronic signature on orders, notices, and other court documents);
Eighth Dist. (Cuyahoga Cty.) Local App. R. 13.3 (providing for the use of an electronic signature
by judge or magistrate through secure process); Cuyahoga Cty. Common Pleas Juvenile R. 25.1
(authorizing electronic signatures by judges or magistrates on orders, notices, etc., including
documents authorizing emergency taking of children into custody); S.C. R. Common Pleas E-
Filing Guideline 6 (providing that “judges or court personnel authorized to sign orders shall
utilize an electronic signature page for the electronic signing of all orders, including any form
orders”); Fed. Way Municipal Ct. (Washington) Local R. 30(d)(2)(A) (allowing the use of a
digital signature on orders and search warrants, subject to certain format and security measures);
Edmonds Municipal Ct. (Washington) Local R. 30 (same); Utah Jud. Admin. R. 4-403
(establishing the use of judges’ electronic signature on certain documents/orders only); Haywood
Securities, Inc. v. Ehrlich, 149 P. 3d 738 (Ariz. 2007) (finding that the use of judge’s electronic
signature on a judgment complied with rule that judgment must be signed).

C. Use of Video Conferencing to Conduct Court Proceedings

The use of video conferencing and other electronic communication technology has been found to
be permissible in certain circumstances and for certain proceedings in both criminal and civil
cases. In general, the use of such technology is subject to constitutional considerations, such as
the right of a defendant to confront witnesses against him, and proper security and reliability of
the technology with guidelines for the use established by rules of court (generally applicable and
local rules) and state court administration. Even in cases of general application of rules relative
to video conferencing, the use would still be subject to constitutional and fairness considerations
(for example due process, the right to counsel, the right to be present, and the right to confront
witnesses).
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Additionally, it is possible for defendants to consent to the use of video conferencing. For
example, Ind. Code Title 11, Art. 8, Ch. 10, s. 1 provides a very general rule for court
appearances by video conference and does not appear to limit the video conferencing to a
particular hearing or appearance type as long as the certain requirements are met, including
having proper video conferencing capabilities, a judge’s order, and the individual’s consent.
Vermont, on the other hand, has implemented Administrative Order No. 38, which specifically
indicates that video conferencing is not allowed in criminal trials, violation of probation,
sentencing hearings, or motion hearings where defendant has right to cross-examination. Other
rules specifically outline proceedings in which video technology is allowed in criminal
proceedings. See Mich. Ct. R. 6.006(A) (permitting courts to use “two-way interactive video
technology to conduct the following proceedings between a courtroom and a prison, jail, or other
location: initial arraignments on the warrant or complaint, probable cause conferences,
arraignments on the information, pretrial conferences, pleas, sentencings for misdemeanor
offenses, show cause hearings, waivers and adjournments of extradition, referrals for forensic
determination of competency, and waivers and adjournments of preliminary examinations”).

The use of video conferencing is widely accepted as permissible in initial, non-adversarial
proceedings in criminal courts including first appearances and arraignments. The
considerations involved in the use of remote technology in these types of proceedings include the
ability to fully protect the rights of the defendant, save time and expense, and the reciprocal
ability of the judge and the defendant to be able to see and hear each other. See Fla. R. Civ. P.
3.130(a) (providing for the use of electronic audiovisual device for first appearance
proceedings); Fla. R. Civ. P. 3.160(a) (providing for the use of electronic audiovisual device for
arraignments); Penn. R. Crim. P., rule 540 (providing discretion for the use of “two-way
simultaneous audio-visual communication” at preliminary arraignment, provided that defendant
has ability to “communicate fully and confidentially with defense counsel immediately prior to
and during” the proceeding); Penn. R. Crim. P., rule 518 (provides for the use of advanced
communication technology for preliminary arraignment of defendant who has been arrested
outside of the judicial district that issued the arrest warrant); People v. Lindsey, 772 N.E.2d 1262
(Tl1. 2002) (finding that appearance by closed circuit television for arraignment did not violate
constitutional rights of defendant; defendant’s participation in proceeding was not limited and
the proceeding remained fair); Commonwealth v. Ingram 46 S.W.3d 569 (Ky. 2001), abrogated
on other grounds in Commonwealth v. Carman, 455 S.W.3d 916 (Ky. 2015) (finding that video
arraignment was not a violation of due process even when conditions of communication were not
perfect); Larose v. Superintendent, Hillsborough County Correction Administration, 702 A.2d
326 (N.H. 1997) (holding that video conferencing for arraignment and bail hearing does not
violate due process considerations); Mo. Stat. §561.031 (allowing audio-visual communication
for first appearance, preliminary hearings with consent of defendant, arraignment with not guilty
plea, and arraignment with guilty plea when waiver of right to be present is made).

With regard to bail hearings, the use of video conferencing is subject to the same
constitutional considerations noted above. Jurisdictions are split on the allowance of video
conferencing at bail hearings. See Larose v. Superintendent, Hillsborough County Correction
Administration, 702 A.2d 326 (N.H. 1997) (holding that video conferencing for arraignment and
bail hearing does not violate due process considerations); Vt. Admin. Order No. 38 (providing
that video conferencing is not allowed for contested bail hearings).
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For plea hearings, courts, once again, take constitutional principles into consideration in
making a determination on whether the use of remote technology is permissible. See People
v. Guttendorf, 723 N.E.2d 838 (Ill. App. 3d Dist. 2000) (finding that the use of closed-circuit
television at plea hearing violated constitutional right to be present where “crucial aspects of a
defendant’s physical presence may be lost or misinterpreted”); Seymour v. State, 582 So. 2d 127
(Fla. 4th Dist. Ct. App. 1991) (finding that taking plea at sentencing hearing by closed circuit
television was improper where defendant did not have ability to consult with counsel privately
during proceeding); compare with Texas Code of Crim. P., art. 27.18 (providing that pleas may
be accepted and waivers made by video teleconferencing if written consent to the procedure is
filed, all involved entities are able to be simultaneously seen and heard, and defendant and his
attorney are able to communicate privately during the proceeding).

There are no cases specific to the use of remote technology in child support enforcement
proceedings specifically; however, these proceedings would involve the same considerations
as the other proceedings mentioned, and likely more closely akin to the civil proceedings,
unless there is a liberty interest at issue.

The use of video conferencing and other emerging technology in facilitating Dependency
and Delinquency proceedings would again be subject to constitutional considerations,
especially where liberty interests are at issue, and consideration of the stage at which the
remote technology is being used. See In re Adoption of Edmund, 739 N.E.2d 274 (Mass. App.
2000) (finding a violation of inmate/father’s due process rights in termination of parental rights
hearing where inmate was denied opportunity to be heard and indicating that video or telephone
appearance could be a proper remedy); R.R. v. Portesy, 629 So. 2d 1059 (Fla. 1st Dist. App.
1994) (finding that video-telephone was not permitted for detention hearing where it was not
authorized by statute or rule and it was not shown that the juvenile was able to confer with
counsel during the hearing); compare with In re: Brock, 499 N.W.2d 752 (Mich. 1993) (finding
no abuse of discretion for the use of video testimony of child victim in initial stage of child
protective proceedings where court found it to be necessary and that procedure “did not
significantly increase the risk of an erroneous deprivation of the [parents’] liberty interest”).

The use of remote technology related to mental or physical health hearings may in part be
dependent on the nature of the case in which the hearing is taking place. For criminal
competency hearings, constitutional rights of the defendant will be at issue and the defendant’s
presence or waiver of presence may be necessary to allow remote testimony of witnesses; on the
other hand, the same requirements may not be necessary in civil proceedings involving mental or
physical health considerations. See Mich. Ct. R. 6.006(C)(1) (for competency hearings, allowing
two-way interactive video for testimony of persons not in courtroom when defendant is present
or has waived presence and showing of good cause); compare with In re Guardianship and
Protective Placement of Goldie H., 629 N.W.2d 189 (Wis. 2001) (indicating that telephone or
video conference could be sufficient for a summary hearing in a protective placement case); U.S.
v. Baker, 45 F.3d 837 (4th Cir. 1995) (finding that the use of video-conferencing in civil
commitment hearings constitutionally permissible).

Perhaps the area in which the use of remote technology faces the highest scrutiny and when
the constitutional concerns of due process, the right to confront witnesses, the right to
counsel, and the right to be present are the highest, are when the proceeding involves the
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presentation of evidence and witnesses to be cross-examined. See Mo. State. § 561.031
(providing that allowance for audio-visual communication in criminal proceedings does not
apply when the proceeding involves the cross-examination of witnesses); Mich. Ct. R.
6.006(C)(1) (for evidentiary hearings, allowing two-way interactive video for testimony of
persons not in courtroom when defendant is present or has waived presence and showing of good
cause); Mich. Ct. R. 6.006(C)(2) (for trials with consent of the parties, allowing two-way
interactive video for testimony of persons not in courtroom when defendant is present or has
waived presence and showing of good cause); People v. Buie, 817 N.W.2d 33 (Mich. 2012)
(upholding use of video testimony of witness upon compliance with rule 6.006(C)).

For sentencing and probation violation proceedings, constitutional considerations again
take the forefront of the considerations and the presence of the defendant or a waiver of it
appears to become a prominent consideration. See Mo. Stat. §561.031 (allowing audio-visual
communication for sentencing on guilty plea or after conviction upon waiver of right to be
present); Mich. Ct. R. 6.006(C) (1) (for sentencing and violation of probation proceeding,
allowing two-way interactive video for testimony of persons not in courtroom when defendant is
present or has waived presence and showing of good cause); Vt. Admin. Order No. 38
(prohibiting video, unless agreed to by parties); State v. Peters, 615 N.W.2d 655 (Wis. App.
2000) rev’d on other grounds, 628 N.W.2d 797 (Wis. 2001) (finding that although use of close-
circuit television at sentencing violated state statute, it did not amount to a constitutional
violation); Schiffer v. State, 617 So. 2d 357 (Fla. 4th Dist. Ct. App. 1993), disapproved on other
grounds Franquiz v. State, 682 So. 2d 536 (Fla. 1996) and abrogated on other grounds Brown v.
State, 687 So. 2d 1300 (Fla. 1997) (finding the use of audio-video equipment at probation
revocation violated constitutional rights where the defendant did not waive right to be physically
present and did not have the proper opportunity to confer with counsel privately during
proceeding); Jacobs v. State, 567 So. 2d 16 (Fla. 4th Dist. Ct. App. 1990) (finding error in using
closed-circuit television in sentencing where defense counsel was not present with defendant);
but see Williams v. State, 578 So. 2d 846 (Fla. 4th Dist. Ct. App. 1990) (finding video sentencing
permissible where defendant waived right to personal presence in court and had ability to speak
with counsel).

In non-criminal proceedings, the use of video-conferencing and other electronic technology
appears to be more widely approved even in hearings and trials. By way of example, Florida
Rule of Civil Procedure 1.451(a) provides that a witness “must be physically present unless
otherwise provided by law or rule of procedure” at a hearing or trial; however, the rule also
provides that testimony “by contemporaneous audio or video communication equipment” when
the parties agree or a showing of good cause. Fla. R. Civ. P. 1.451(b). For the use of
communication equipment to be allowed, “a notary or other person authorized to administer
oaths” must be present with the witness. Fla. R. Civ. P. 1.451(d); see also Md. Code, State Gov.
§10-211 (providing for hearings by “telephone, video conferencing, or other electronic means” in
contested cases under the Administrative Procedure Act, subject to objections for good cause);
Mich. Ct. R. 2.407 (allowing use of videoconferencing in civil proceedings for participants after
the court considers relevant factors including possible prejudice, reliability, and convenience);
Mo. Stat. §561.031 (allowing audio-visual communication for civil proceedings except jury
trial); U.S. v. Baker, 45 F.3d 837 (4th Cir. 1995) (finding that the use of video-conferencing in
civil commitment hearings constitutionally permissible); see also Guinan v. State, 769 S.W.2d
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427 (Mo. 1989) (finding that post-conviction hearing, which is quasi-criminal in nature, held by
video did not violate defendant’s constitutional rights); Pappas v. Kentucky Parole Board, 156
S.W.3d 303 (Ky. App. 2004) (finding use of video conference technology for parole hearings did
not violate constitutional right of prisoner); Wantuch v. Davis, 39 Cal. Rptr. 2d 47 (Cal. App. 2d
Dist. 1995) (indicating that prisoners have right to access to courts in civil actions and that may
involve the use of use of telephone conferencing and other electronic means of proceeding); Britt
v. Mascara, 830 So. 2d 221 (Fla. 4th Dist. App. 2002) (finding that denial of inmates request for
telephonic hearing in replevin lawsuit constituted a denial of due process); In re Simpkins, 599
N.W.2d 170 (Minn. App. 1999) (indicating that the court must consider alternatives to requiring
personal appearance in case of inmate).

D. Use of Video Conferencing by Court Participants

There are few additional examples of law relative to the use of remote technology with
particular participants. The law governing the presence of judges, attorneys and most
other participants through remote video technology is generally applicable as provided in
the sections of this report regarding proceedings.

When dealing with child victim testimony, and potentially child witnesses in general, courts
seemingly have more leeway in making accommodations for the child witness, as long as
the accommodation does not prejudicially impact the constitutional rights of the defendant.
See Mich. Comp. Laws § 600.2163(a) (providing for the use of videotape statements and
depositions for testimony of child victim in specific circumstances); Vt. Admin. Order No. 38
(IV)(a) (permitting the use of video testimony—two-way closed circuit or one-way
communication—for child testimony when authorized by judge subject to finding of necessity and
proper safeguards); see also Texas Fam. Code § 264.0091 (providing for the expansion of the
use of teleconferencing and videoconferencing for participants in proceedings involving children
more generally).

The use of witness testimony by remote technology is subject to consideration of the type of
proceeding—preliminary or final, criminal or civil—and the constitutional considerations
that attach to the particular proceeding. See Mich. Ct. R. 6.006(B) (when defendant is present
in courtroom or waives presence, telephonic, voice, or video conferencing can be used for expert
witness testimony at preliminary examination). The considerations relative to the right to be
present and the right to consult with counsel during proceedings again comes into play when
considering if an inmate will be allowed to appear by remote technology. See Vt. Admin. Order
No. 38(I)(b) (providing that in family divisions of court, telephone or video conferencing may be
used for appearance of incarcerated parties or witnesses upon agreement or a determination “that
no party’s right to full and fair adjudication will be denied by the process”); Vt. Admin. Order
No. 38(Il) (d) (indicating that inmate must have ability to consult with counsel during
proceeding).

There are no cases specifically on the permissibility or impermissibility on using an
interpreter through remote technology. However, interpreters are subject to taking an oath
prior to taking part in the proceedings; therefore, any restrictions found in other cases
regarding the propriety of taking an oath remotely or requiring an official authorized to
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give oaths to be present with the witness would seemingly apply to interpreters. Also, any
technology that does not provide sufficient audio-visual to enable proper interpreting would
definitely appear to raise constitutional issues with regard to participation in the proceeding. See
Fla. Stat. § 90.606(3) (providing that “[a]n interpreter shall take an oath that he or she will make
a true interpretation”).

E. Trial Preparation by Video Conferencing

The ability of attorneys to conduct interviews of and communicate with their client, even
when that involves an incarcerated client is critical; "'[f]ree two-way communication
between client and attorney is essential if the professional assistance guaranteed by the
sixth amendment is to be meaningful.' United States v. Levy, 577 F.2d 200, 209 (3d Cir.
1978). Central to that constitutional guarantee, is the need for that communication to be
confidential. See United States v. Rosner 485 F.2d 1213, 1224 (2d Cir. 1973).

The use of any means of communication with an incarcerated client would revolve around
whether the means is secure and keeps the confidentiality of the communication intact.
While information on the use of video conferencing for attorney-client jail interviews does not
appear widely in the research conducted, the considerations outline in previous sections would be
implicated in the use of technology. The possibility of breaking attorney-client privilege by
having these communications take place in the presence of additional parties is a threat and
exemplifies the need for confidentiality and privacy. These concerns do not mean that video-
conferencing for an attorney-client interview is not used or capable of use. The City of New
York Department of Correction allows for attorney/client interviews to take place electronically
through video-teleconference by coordinating through the appropriate liaison. See City of N.Y.
Dept. of Correction (2016) “Schedule Attorney/Video-Teleconference” available at
http://www.nyc.gov/html/doc/ html/visit-an-inmate/schedule-video-conference.shtml.
Additionally, the Alaska Department of Correction, Goose Creek Correctional Center also
provides for attorney-client video visitation; however, the policy of the department specifically
indicates that while it does not monitor the video visitations, it “‘cannot guarantee the privacy of
any system that uses the Internet for the transfer of video telecommunications.” State of Alaska,
Dept. of Correction, “Goose Creek Correctional Center Scheduling Attorney/Client Video
Visitation” available
http://www.correct.state.ak.us/institutions/gccc/docs/Video%20Teleconference.pdf.

There are no specific case law, rules or statutes regarding doctors conducting competency
evaluations of prison/jail inmates via video conferencing. Pursuant to Indiana Code Title
11, Article 8, Chapter 10, Section 2, mental health evaluations of prisoners are allowed to
take place via video conferencing upon court order; however, the evaluations taken under
these conditions are not allowed to be used to determine competency to stand trial or to
establish a defense.

F. Judge Access to Internet Sites to Facilitate Adjudication of Cases

There was a lack of case law on this topic in terms of using remote technology. The use of
Internet sites in adjudication of cases would be subject to consideration of rules of
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evidence. The use of such sites could potentially be subject to judicial notice statutes upon
proper procedure being undertaken and proper authentication in order to appropriately bring the
material before the court. The court is confined to those matters that are properly before it and
made part of the record, otherwise, the court does not generally properly consider materials.

G. Remote Execution of Search Warrants, Arrest Warrants, Service of
Process

The use of emerging technology for the issuance of warrants and summonses is beginning
to become more prevalent. As the technology for courts to become mostly paperless takes
hold and court files become electronic, procedure in the issuance of warrants and other
court process has also begun to transition.

In moving to electronic application and issuance of warrants and summonses, similar
considerations come into play as with the move to electronic management systems generally—in
particular the security and reliability of the system and formatting requirements. See La. Code of
Crim. P., art. 162.2 (providing that electronic testimony is allowed to procure a search warrant;
electronic testimony includes, but is not limited to, e-mail and text messaging); La. Rev. Stat.,
District Ct. Appendices Appendix 3.4 (indicating that the Sixteenth Judicial District Court has
authorized the use Warrantnow to receive electronic warrant applications); Fla. Stat. § 901.02(3)
(providing that the complaint and proof upon which the warrant is based may be submitted
electronically, but such submission must be “by reliable electronic means” and that, when the
proper requirements of an arrest warrant are met, a judge may electronically sign the warrant);
Fed. Way Municipal Ct. (Washington) Local R. 30(d)(2)(A) (allowing for the use of a digital
signature on orders and search warrants, subject to certain format and security measures);
Edmonds Municipal Ct. (Washington) Local R. 30 (same); Penn. R. Crim. P., rule 513 (allowing
for the submission of a complaint and affidavit for an arrest warrant, as well as the issuance of
the warrant, to occur through use of advanced communication technology); Penn. R. Crim. P.,
rule 203 (same for search warrants); Co. Rev. Stat. § 16-1-106 (providing for the application and
issuance of search and arrest warrants by electronic means and through electronic signatures);
N.J. R. Ct. 7:2-1 (permitting the use of electronic signatures in the application for warrants and
summonses); Clay Cty., Fla. Admin. Order No. 2010-05 (authorizing the issuance of “the
Summons by way of electronic format with an electronic signature” and electronic return to the
filer; however this is not applicable to witness of juror subpoenas and summonses).

IV. REMOTE TECHNOLOGIES

In this section, documentation of the major technological innovations that judges have available
that permit the efficient conduct of court business by means other than a judge being physically
present in the judge’s courtroom or chambers.

A. Judicial Access and Use of Electronic Records

Paper, the calendar, and the clock had always been major sources of stress on judges, court
personnel, clerk’s office staff, and the public. The case file, composed of documents from
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litigants, attorneys, judges, court staff, the clerk’s office, other officials, and other interested
parties, constitutes the “official record” around which everything revolves.

Since the 1990s, the concept of “electronic filing” swept through courts. Jim McMillian,
principal court management consultant with the National Center for State Courts, has stated that
“files can potentially be accessed remotely from anywhere in the world, 24 hours a day. Court
staff can access files from their workstations, and judges can easily download literally thousands

.....

of pages of personal electronic copies to their laptops for instant use and reference”. 35}

_____

According to the National Center for State Courts 2016 report on the status of electronic filing
initiatives, there are e-filing projects ongoing in all 50 states (see Appendix A for complete
listing for all states). There are many benefits to judges with having instant access to electronic
records. Also, a recent review of available data indicated that a number of trial courts including
courts in Alabama, California, Florida, Illinois, Louisiana, Maryland, Massachusetts, New York,
Ohio, Oregon, South Carolina, Texas, Washington and Wisconsin allow judges to electronically
sign and file court orders.

In an article from 2010 Future Trends in State Courts, Tom Clark, Vice President of Research &
Technology for the National Center for State Courts stated:

“As courts create an electronic case file and implement electronic filing, they will see
dramatic increases in efficiency and reductions in cost. Money spent to pay clerical staff
to process many of their important but routine activities can be substantially reduced.
The electronic file also enables some court services to be centralized or regionalized for

.....

.....

.....

the public, and the management of the juror qualification, summoning, and payment
processes. In essence, technology enables a court system with multiple jurisdictions to act
as one larger virtual-court back office and, in some public-facing services, like one
virtual-court front office.

In a similar manner, capabilities like an electronic case file enable a court system to better
distribute workloads across the system from busier courts to underworked courts. This
capability is very important for two reasons. First, it enables the court system to achieve
significant productivity improvements without additional staff or budgets. Second, it
justifies the continued existence of small rural courts that might otherwise need to be
closed. “4

Now that all states are moving rapidly to convert paper to digital images, judges and court staff
are presented with the opportunity to expand the scope of their work environment. The enhanced
ability to access critical court documents from locations other than the courtroom or judges’

3 James E. McMillan, Future Trends in State Courts 2010 — Electronic Documents: Benefits and Potential Pitfalls,
National Center for State Courts.

4 Thomas M. Clarke, Future Trends in State Courts 2010 — Technology Reengineering, National Center for State
Courts.
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chambers offer opportunities to enhance the quality of judicial decision-making and improving
productivity.

This electronic revolution requires judges to adapt to a different process of performing the job of
judge. Judges must become comfortable with using the technology. The learning curve
timetable may be lengthy for some and require toleration of reduced productivity until the skill
set is advanced to the point of a judge being able to equal or exceed current work performance in
a paper environment. The reality is that judges will not have the convenience of making a choice
between paper and electronic records. The system benefits of converting to electronic records to
the litigants, attorneys, law enforcement, clerk and the public are immense and are dictating how
and when this electronic revolution in the courts will proceed.

To obtain increased performance, judges must be able to balance the division of work on site
during the traditional 8 to 5 workday with work that can be better performed at home or other
non-traditional work sites at night, early morning, weekends or other locations. The good news is
that thousands of judges are currently succeeding in creating the right balance and report the
benefits far outweigh the adjustments in work schedules that are required.

In order for a judge to achieve the maximum benefits from the move from paper to electronic
records, there are critical technical capabilities that must be put in place. Of course, first and
foremost, the case files must be stored, preferably, in a PDF searchable digital format. However,
the large majority of files are usually in a Tiff (a photo) format that is not searchable. Tiff images
can still be accessed and reviewed. The second major technical function is that a judge can
access the digital files via a secure Internet connection using a desktop, laptop, tablet or smart
phone computer. The third major functionality necessary for efficient access to digital case files
is to have software that permits a judge to manage the case files. This functionality includes ease
of review of files, ability to view multiple pages on one screen or multiple documents, manage
the calendar and create documents, e.g., orders, opinions, memoranda, letters, etc. Finally, the
software must permit the judge to file final orders electronically in the official court file and
serve the party instantaneously.

There are many technology tools available to facilitate this advanced access to digital files. In the
13 Judicial Circuit in Tampa, a Virtual Desktop Infrastructure (VDI) has been implemented at
the courthouse. This tool replaced all of the user’s old desktop PCs with new thin client
computers. A spreadsheet of the Pros/Cons of this technology is included in Appendix B.
Existing electronic case management systems offered by the various vendors provide for the
storage of case files in a digital format. A complete listing of such vendors is provided in
Appendix C. In addition, there are vendors that offer judicial viewer software that provide judges
with a host of tools to access, manage and create documents remotely. Appendix D has a listing
of such vendors. There are also a number of courts in Florida and California that have developed
an in-house software system that provides the same level of service offered by the private
vendors. In Appendix E, a detailed summary of the JAWS system developed by the 13" Judicial
Circuit in Tampa, Florida is included. The functionality of this system is representative of what
private and in-house systems normally provide. In Florida alone, there are in-house judicial
viewers systems operating in seven Judicial Circuit courts.
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Assuming that all technical requirements have been implemented, what are the benefits of
electronic records access to judges and other court system stakeholders?

1. Improved Access to Critical Court Records Anytime and Anywhere

Instead of a judge waiting for a file or multiple files to be delivered by overworked clerks,
updated files can be accessed instantly and from any location where an Internet or Wi-Fi
connection is available with a tablet, laptop, smart phone or desktop computer.

2. Enhanced Preparation of Judge for Next Day Hearings

The ability to review the cases set for hearing to next day is greatly enhanced. This results in
more efficient management of dockets, improved interactions with litigants and enhanced
planning of future scheduled court events.

3. Expanded Ability of Judge to Balance Workday Requirements

A typical judge’s day requires that a judge be in the courtroom most of the day. The result is that
the in chambers work is delayed and often requires the judge to remain well past the closing of
court or plan to have files delivered by the clerk at the end of the day so the judge can review at
home. Having access to electronic court files allows the judge to redistribute this work to times
when the judge can be more productive. While the judge may be still spending the same amount
of time, the time is better organized resulting in better results. Judges also report that having the
ability to have an unrestrictive work schedule lessens the physical and mental stress on them.

4. Ability to Prepare Orders that can be Instantly Filed and Served

The flexibility for a judge to prepare and file orders anytime and anywhere greatly improves the
performance of the entire court process. In the 13" Judicial Circuit in Tampa, Florida, judges
issued 11,421 electronic orders in 2015. The impact on the court process has been immense.
The clerk benefits by having the order instantly filed in the court file, thereby, eliminating many
ministerial tasks previously associated with filing orders. The litigants and the attorneys are
instantly served which drastically shortens the time that litigants and attorneys wait for a final
copy of the order. Court staff no longer has to copy and conform the orders and mail them out to
the parties.

B. Use of Video Conferencing

Remote video conferencing as a tool to conduct court proceedings has been widely used by trial
courts throughout the US beginning in the early 1990’s.

Tom Clark in the 2010 Future Trends in State Courts report addressed Video Conferencing:
“[U]tilizing videoconferencing technology to conduct some court hearings is another area

of potential savings. If there is one technology that has rapidly improved in both cost and
quality over the last five years, it is videoconferencing. Prices for basic capabilities have
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come down dramatically and quality has steadily improved as broadband networks
increased capacity and the cost of high-definition large screens decreased. Vendors have
also deepened their understanding of the behavioral issues involved in effectively
communicating with remote( |video technologies. Much!( Jattention is now devoted to best
practices for designing rooms ! Ithat serve as videoconferencing facilities. The goal is to
reproduce the experience of talking to a real person across the table, with alll of the
nuances and body language that in-person conversations would convey.

As is often the case, necessity tends to be the motivation for increased use. State court
systems with the harshest geographical constraints are often the most advanced in their
use of videoconferencing. A second group of leading users is those states that have
successfully invested in ultra-high-bandwidth wide-area networks to all of their court
locations. A third group of narrower adopters use the technology only for specific needs
like remote arraignments to lower prisoner transportation costs, remote testimony by
expert witnesses and juveniles, or access to interpreters who are not available locally. The
next trend is probably toward wider use of virtual hearings for events like mediation and
arbitration outside the formal courtroom. 3

The video technology used by courts varies widely. A recent study of California trial courts
revealed that the types of video technology employed ranged for internet-based system such as
Skype, FaceTime, WebEx and Video CourtCall to closed circuit and network-based system
developed in-house or through private vendors like Cisco and Polycom.®

There are three main court processes where video conferencing has been introduced:

1) Conduct court proceedings;

2) Allow for remote participation in court proceedings by attorneys, child victim
witnesses, expert witnesses, court interpreters, prison and jail inmates, auxiliary
court participants such as treatment providers and judges; and

3) Facilitate trial preparation by attorneys, litigants, doctors and prison and jail
inmates.
1. Use of Video Conferencing to Conduct Court Proceedings
a. Initial Appearance Hearings - Criminal

The most widespread use of remote video conferencing by trial courts is to conduct the initial
court appearance of an individual arrested. The purpose of this hearing is to notify the individual
of the charges against him or her and set conditions of pretrial release including monetary bonds,
ROR or other conditions of release. The use of video conferencing for this purpose coincided
with the building of jails outside of the courthouse complex. Use of remote video conferencing
was a cost effective tool to address transportation, safety and time management issues. Courts in
rural areas where the distances between courthouses and the location of jails were often

5 Ibid.
6 Video Remote Technology in California Courts, December 2014, Judicial Council of California, Court Technology
Advisory Committee.
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significant also embraced the use of remote video conferencing for initial criminal court
appearances.

In a 2007 survey by NCSC, 69 percent of the courts responding indicated that they were using
remote video conferencing for initial appearances.’” A 2014 study of video remote technology in
California Courts revealed that 62 percent of courts were using remote video conferencing in
felony arraignments and 90 percent in misdemeanor arraignments. 8 A recent survey of Florida
trial courts revealed that 14 of the 20 judicial circuits have employed remote video conferencing
(see Appendix F). A recent study in Arizona of 13 Courts revealed that the primary court
proceeding where video conferencing is being used is for criminal initial appearances and
arraignments.’

In the General Sessions Court in Davidson County/Nashville, TN, video conferencing is being
used exclusively for individuals arrested 7 days a week, 24 hours a day by the Court
Commissioners who conduct probable cause and bond hearings. When an individual is arrested,
individuals are brought to the sheriff’s main booking facility or to a mobile booking site located
in selected communities in the county. Within a brief period of time, the individual appears via a
video conferencing monitor that is linked to the Court Commissioner’s bench. The Court
Commissioner reviews the arrest documents that are provided by the arresting officers and
makes a probable cause determination. If probable cause is found, the Court Commissioner
reviews criminal history records through access to the county’s CJIS system from the bench,
questions the individual about their community ties, reviews a pretrial release report created by
sheriff staff and makes a bond decision. This has proven to be an effective tool to improve
performance of the court and local law enforcement agencies.

b. Bond Reduction Hearings

With monetary bail being the most often pretrial release option ordered by judges, a substantial
number of individuals are not able to post the bond or acquire assistance of a bail bondsmen to
post the bond. As a result, many individuals remain in custody during the pretrial process. Some
trial courts have instituted a process of periodic review of the circumstances of individuals who
remain in jail. This judicial review sometimes is conducted via a remote video conferencing
connection between the courthouse and the jail. A recent survey of Florida trial courts revealed
that 8 of the 20 circuits were conducted bond reduction hearings via remote video conferencing
(Appendix F).

In the 13" Judicial Circuit Court in Tampa, Florida, a judge conducts a bond reduction docket
via a closed circuit video conferencing system connected by a fiber network between the
courtroom and the county jail that is located 10 miles from the courthouse. Individuals who
remain in custody, after the initial court appearance, are placed on this docket automatically on a
weekly basis for the purpose of reviewing the current conditions of pretrial release. The judge

7 National Center for State Courts Video Conferencing Survey, 2007.

8 Video Remote Technology in California Courts, December 2014, Judicial Council of California, Court Technology
Advisory Committee.

 Lawrence P. Webster and Daniel J. Hall, Evaluation of Videoconferencing Technology — Mesa Arizona Municipal
Court, Final Report, May 2009, National Center for State Courts.
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has the authority to modify monetary bonds or other non-monetary pretrial release conditions if
new information is provided. This process has been very successful in reducing the pretrial jail
population.

c. Misdemeanor/Traffic Arraignments

In most jurisdictions, judges are authorized to accept pleas and impose sentence at the initial
court appearance by individuals charged with misdemeanors or traffic offenses. In the 2007
NCSC survey, 65% of the trial courts indicated that such hearings were being held by remote
video conferencing.10 California, New Jersey and Florida courts allow use of remote video
conferencing to accept pleas and impose sentences in selected misdemeanor and traffic cases. A
public defender is made available to the defendant to advise as to whether it is in the defendant’s
interest to enter a plea of guilty. The attorney is always at the site of the defendant and is
provided ability to confer with their client confidentially.

d. Child Support Enforcement Hearings

Often times, the obligor in a child support case is in jail or prison. In many jurisdictions, judges
or magistrates are conducing child support enforcement hearings via a remote video
conferencing connection. In the survey of Florida trial courts, 7 of the 20 Judicial Circuits
conduct these Instanter hearings via remote video conferencing (Appendix F). Courts in
Minnesota also employ video conferencing to conduct these types of hearings.!!

e. Child Dependency Hearings

Remote video conferencing is also being used for review, disposition, permanent placement and
adoption hearings. Trial courts in Florida and New Jersey frequently used remote video
conferencing in child dependency proceedings when one of the parents is in jail or prison. The
Florida Courts survey revealed that 8 of the 20 Judicial Circuit conduct such hearings via remote
video conferencing (Appendix F).

f. Juvenile Delinquency Hearings

On a very limited basis, there are trial courts around the country that are using remote video
conferencing in juvenile delinquency hearings particularly for conducting detention hearings
where a juvenile remains in custody. In addition to detention hearings, some trial courts in
California are using remote video conferencing for disposition, restitution and review hearings.'

10 National Center for State Courts Video Conferencing Survey, 2007.

' Gordon Griller and Daniel Hall, Reengineering Rural Justice in Minnesota’s Eighth Judicial District — Final
Report, October 2010, National Center for State Courts.

12 Video Remote Technology in California Courts, December 2014, Judicial Council of California, Court
Technology Advisory Committee.
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g. Physical and Mental Health Hearings

Another area that courts are exploring on a very limited basis is use of remote video
conferencing hearings for the purpose of determining whether an individual who is in a medical
facility should be forced to accept treatment (blood transfusion), remove life support or
involuntarily committed into mental health treatment facility.

The Santa Clara, California Superior court has implemented video hearings in mental health
calendars in probate for patients at a few state hospitals to reduce the cost and inconvenience of
transporting the patients to court. The court has averaged 2 to 3 hearings per month by video
appearance. Mental health litigants were previously transported to hearings at the courthouse,
causing a disruption in their treatment. Conversely, the cost of having all parties travel to the
state hospital was prohibitive. The court received support and assistance from two state hospitals
to facilitate implementation of this program.'?

2. Use of Video Conferencing by Court Participants

Another growing use of remote video conferencing in trial courts is permitting a participant in
the process to appear via video conferencing.

a. Attorneys

It has been a common practice in many trial courts to permit attorneys to participate in some
pretrial hearings (mostly in civil, family or probate cases) via a remote telephone connection. As
more and more trial courts expand their video conferencing capabilities, telephone hearings are
migrating more to video conferencing. In the Florida survey, 7 judicial circuits permit attorneys
to participate in selected hearings, at the discretion of the judge via video conferencing
(Appendix F). In California, attorneys routinely request and are granted the ability to appear
remotely via video conferencing in Family law cases. # Trial courts in New Jersey also permit
this practice.

There are now vendors who are offering this service to courts in which the attorneys pay for
access. This tool is growing because of the globalization of legal practice where attorneys from
outside the geographic area of the court where the case is filed are requesting this technology to
facilitate more efficient participation by attorney reducing the demand for continuances due to
travel constraints. The courts benefit by having more flexibility in the scheduling of cases.

b. Judges
In very rare circumstances, courts have permitted judges to conduct hearings remotely. It is

usually in a situation where a judge is unable, due to a medical condition, to appear physically in
the courtroom and there are no other alternatives available to legally conduct the hearing. For

3California Court Information Knowledge Center, Efficient and Effective Programs Page, Judicial Council of
California, 2016.

14 Video Remote Technology in California Courts, December 2014, Judicial Council of California, Court
Technology Advisory Committee.
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example, a circuit judge in Tampa, upon agreement by the parties, conducted pretrial motions in
a felony cases via video conferencing. The judge had been in an accident and broke his leg. The
judge was located at his residence and the parties were in the courtroom along with court staff,
court reporters and bailiff. Documents were shared electronically as well. Without this
accommodation, the trial would have been substantially delayed. The parties would not agree to
another judge hearing the motion. While this example is a rare occurrence, it was successful and
all parties were satisfied with the process.

There may be applications of this type of process in other circumstances that may be appropriate
particularly when it is determined to be the best alternative to achieving justice in a case. In
Minnesota, court rules provide that Interactive Video Television (ITV) is permitted in criminal
cases when no judge is available in the courthouse, when the defendant is in custody and is being
held in a location other that the venue county, and when in the interests of justice. Upon the
consent and location of the parties, ITV can be used in felony, gross misdemeanor and
misdemeanor matters to conduct numerous types of hearings, including initial appearances,
arraignments and changes of plea, sentencing hearings and probation revocation hearings. For
all other hearings, the defendant, defense attorney, prosecutor and judge must consent to holding
the hearing by ITV. It may not be used to conduct trials or contested omnibus or pretrial
hearings or to conduct any other evidentiary matter. It can be used for all hearings, including
trials, in Petty Misdemeanor matters. ITV has been successfully used in Minnesota for In-
Custody appearances in particular, with the defendant, the prosecutor and the defense attorney
gathered in one courtroom while the judge conducts the hearing via ITV from a courtroom
elsewhere in the district. '°

C. Prison/Jail Inmates

As the video conferencing capabilities of jails and prisons have been enhanced, many courts are
permitting jail or prison inmates to participate in civil and family cases via remote video
conferencing. On rare occasion, inmates involved in a post-conviction proceeding are permitted
to participate via video conferencing for non-evidentiary proceedings. Six courts in Florida as
well courts in New Jersey and California allow this use of video conferencing (see Appendix F).

d. Child Victim Testimony

In cases where a child is a victim, courts are permitting the child’s testimony to be conducted via
video conferencing in order to limit any additional trauma that the child may experience if
required to physically face the defendant who is charged with the crime in the courtroom. In
addition to trial testimony, depositions of children are also being conducted via remote video
conferencing where all parties participate in the deposition at one time. This further limits the
child be exposed to multiple interviews lessening the trauma as well. 12 of the 20 circuit courts
in Florida and courts in New Jersey and California allow child victims to testify via video
conferencing (see Appendix F).

15 Gordon Griller and Lee Suskin, Reengineering Rural Justice in Minnesota’s Eighth Judicial District — Final
Report, October 2010, National Center for State Courts.
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e. Expert Witness Testimony

Due to scheduling conflicts, some courts permit expert witnesses to provide testimony or
depositions using remote video conferencing. As with the case with attorneys, allowing critical
expert witnesses to testify remotely increases flexibility in scheduling and reduces cost by
eliminating travel and wait times. Courts in New Jersey, California and Florida frequently permit
expert witnesses to testify via video conferencing (Appendix F).

f. Court Interpreters

In a number of courts, availability of foreign or sign language interpreters is a real problem. As a
result, courts are using remote video conferencing to expand access to qualified interpreters to
offer their required services for mostly routine pretrial proceedings at a remote site.

The Stanislaus California Superior Court implemented a Video Remote Interpreting (VRI)
Project for interpreting services for court users in American Sign Language (ASL). Using
specialized video equipment, ASL interpreters are able to call in to the courtroom, appear on a
screen set up before the court user, and interpret the proceedings. It is very difficult to obtain
certified sign language interpreters. VRI allowed these interpreters to handle matters in several
different courts in one day. The program showed the efficiency of using videoconferences for
some languages and certain kinds of court appearances. Having the freedom to handle a five-
minute continuance or other short appearance using VRI saves time and money for everyone.'¢

The Arizona State Judiciary has implemented the use of Video Remote Interpretation (VRI)
services in various courtrooms, by appointment, across the state. An interpreter room, located in
the Administrative Office of the Courts in downtown Phoenix, is equipped with video equipment
which can connect an interpreter in the Phoenix area to a courtroom in a distant county via a
video connection. The use of the VRI is intended for shorter hearings where having an interpreter
onsite is cost prohibitive.

Virtual Remote Interpreting (VRI) is a state-of-the-art technological supported solution designed
to provide quality interpreting services in the Florida judicial system. In June of 2014, the
Supreme Court of Florida proposed to study VRI as a statewide solution and pursued funding for
the initiation of a pilot program in the trial courts. The initial stage began with a pilot program
that included five circuits: 7%, 9%, 14", 15", Each of the pilot circuits equipped a courtroom with
the capability to connect remotely with a court interpreter. The initial results of the pilot were
extremely positive and plans now call for expansion of remote interpreting services to other
judicial circuits.

g. Treatment Service Providers

With the advent of problem-solving courts (drug, mental health, veterans, DV), judges are
relying of a cadre of experts and counselors to provide essential information regarding the status
of a defendants treatment plan. A number of courts around the country allow the treatment

16 California Court Information Knowledge Center, Efficient and Effective Programs Page, Judicial Council of
California, 2016.
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service providers to participate via video conferencing including courts in Florida, New Jersey
and California (see Appendix F).

3. Trial Preparation by Video Conferencing

Trial courts are often confronted with having to continue cases because the attorneys, expert
witnesses or litigants are not prepared to go forward at the time the case is scheduled. Problems
with the scheduling of depositions, interviews by doctors of defendants facing incompetency
reviews and self-represented litigants who do not file the proper court documents are common
reasons that court routinely continue cases. The introduction of video conferencing to more
efficiently schedule depositions, doctor interviews or interviews with self-represented litigants
has had a positive impact on the court’s daily dockets.

a. Attorney Jail Interviews/Depositions

Many jurisdictions across the country are providing attorneys the opportunity to conduct jail
interviews and depositions remotely through the use of video conferencing technology. Since
most jails are now being located outside of the downtown courthouse complex, having this
capability saves time and cost of the attorneys and the jail.

b. Doctors Conducting Competency Evaluations of Prison/Jail
Inmates

To allow for more flexibility in the scheduling doctor competency examinations of jailed
inmates, some courts in Florida and New Jersey permit remote video conferencing at the
discretion of the doctor (Appendix F).

c. Self-Represented Litigant Assistance

Self-represented litigants often come to the courthouse to seek assistance in the filing of family,
DV, small claims cases. While there are a number of courts that have established self-help
centers in the courthouse, the large majority of courts or clerks are limited legally and by lack of
resources to provide satisfactory assistance to these litigants. As a result, the litigants leave the
court without receiving help.

To address this gap in service, private vendors have developed online self-help software that
allows the litigant to prepare the proper legal documents (see Appendix G for list of vendors
offering such services). The litigants are able to file the documents in a more efficient manner
and clerks and courts benefit by limiting the number of errors contained in the documents saving
time and cost to process the filings. Litigants are then able to reduce the time to disposition of
their case.

C. Judge Access to Internet Sites to Facilitate Adjudication of Cases

In most trial courts today, a judge has access to a desktop, laptop or tablet computer on the bench
and in chambers. These tools are connected to the Internet and most likely to a series of internal
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networks that include databases that in the past were only available by requesting and reviewing
paper files. As a result, a judge has access to a host of different databases and the universe of
information contained on the Internet at the judge’s fingertips. This capability greatly expands
the scope of information that a judge may find useful in adjudicating cases. While a judge must
be cautious in the use of the information contained in these remote technology databases (see
Section III of this report), the potential for enhancing the adjudication of certain types of cases is
worthy of exploration.

Cases involving self-represented litigants offer the best opportunity for maximizing this new
capability. Often the judge is confronted with having to evaluate a small civil claim, a traffic
violation, or landlord/tenant complaint without the advantage of having the complete record of
facts and circumstances of the case before the judge. Rules of evidence are often relaxed and
judges, by court rule, are given greater authority to intervene when attorneys do not represent
litigants. The ability of a judge to search the Internet or one of the state or local data bases link
by the court’s network to gain knowledge about the location of the traffic accident or facts about
the nature of the services or products offered by the business that is being contested have great
potential for improving the ultimate judgment of the judge in a particular case.

For example, a judge in Marion County, Indiana is using the Internet to call up Google Earth on
his Bench computer and display the images of intersections and streets on a screen in the
courtroom. This judge’s bench trial docket, involving traffic misdemeanors, usually permits
only 10 to 15 minutes of court time per case. Many defendants are self-represented. Rules of
evidence are relaxed. The defendant is allowed to explain in story fashion what happened and
why he or she should not be found responsible for the violation. With the permission of the
parties, the judge is able to clarify facts in the case by using the bench computer to display
intersections or roadways where the violation occurred. In doing so, the judge is able to more
effectively help a self-represented litigant explain their version of incident that lead to a traffic
accident. This novel use of remote technology allowed the judge to resolve cases more
efficiently with greater speed. !’

D. Preserving the Court Record

Advanced digital technologies have revolutionized the manner in which the court record is
created, stored and accessed. Real time court reporting has enhanced the manner by which
traditional stenographic court reporters create and produce transcripts. While the court reporter
is taking the record in the courtroom, another court reporter or scopist can be in a remote site
accessing the digitized notes and creating a daily copy transcript almost instantaneously. Judges
and attorneys have real time access to the documents electronically allowing for enhanced
preparation for the trial. Judges are also able to access these digital files anytime and anywhere
using a desktop, laptop, tablet or smart phone with an Internet connection. This ability to access
these records remotely offers enhanced functionality of judges to expeditiously finalize their
orders.

17 Gordon Griller and Daniel J. Hall, Traffic Division Operations Review, Marion Superior Court, Marion County,
Indianapolis, Indiana — Final Report, January 2012, National Center for State Courts.

National Association for Presiding Judges and Court Executive Officers, April 2016 20

Defs Mo Reconsider--Ex. A





