
 

May 15, 2020 

California Department of Water Resources  

901 P Street, Room 213 

Sacramento, CA 94236 

Submitted electronically to:  Craig Altare  

Online submission: https://sgma.water.ca.gov/portal/#gsp 

 

Re: Comments on the Kings River East Groundwater Sustainability Plan (KRE GSP) 

Dear Department of Water Resources: 

The Community Water Center recommends that DWR find that the Groundwater Sustainability Plan 
(GSP), submitted by the Kings River East Groundwater Sustainability Agency (KREGSA) on January 28, 
2020, is incomplete per 23 CCR §355.6 (d)(2) and require that the all  of the deficiencies identified in 
this comment letter are cured or addressed within 180 days, or otherwise we urge DWR to reject the 
plan as inadequate. We note a few exceptions to the 180-day cure period and for those issues 
recommend DWR require the GSA during the 180-day cure period to develop a plan, including timelines 
and funding sources, for how it will resolve these deficiencies prior to its 5-year update. If the GSA 
refuses to cure the deficiencies, DWR should find the plan inadequate per 23 CCR §355.4(e)(3)(B). This 
will allow DWR the ability to measure the GSA’s progress towards implementing the solution. We 
discuss these timelines in our detailed individual recommendations for each section of the GSP. 

We Believe the GSP Will Result in Significant Negative Impacts to Safe Water Access for Vulnerable 
Communities and Domestic Well Owners Unless Changes Are Made to the GSP:  

The comments and recommendations contained in this letter are provided to DWR in an effort to 
protect the drinking water sources of the vulnerable, and often underrepresented, groundwater users 
that CWC works with. These beneficial users of groundwater include: domestic well owners, public 
water systems, state small water systems and severely disadvantaged (SDAC) or disadvantaged 
communities (DAC). We hope these comments will ensure that the GSP will:  

1. Understand DAC’s unique vulnerabilities and adequately address their drinking water needs.   1

2. Avoid developing groundwater management actions that are likely to cause negative impacts to 
drinking water supplies or cause a disparate impact on low-income households and communities 
of color.  

3. Achieve the objectives required by the Sustainable Groundwater Management Act (SGMA) 
regulations and California’s Human Right to Drinking Water law (HR2W) which recognizes that 
“every human being has the right to safe, clean, affordable, and accessible water adequate for 
human consumption, cooking, and sanitary purposes.”  While we recognize that the GSAs 2

1 See Water Code 10723.2 “The groundwater sustainability agency shall consider the interests of all beneficial uses 
and users of groundwater...including… Disadvantaged communities.” 
2 Water Code 106.3. 
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themselves are not subject to the HR2W, the Department is and must consider how the GSP 
impacts access to safe, clean, and affordable drinking water. 

4. Achieve the goals required by SGMA without negatively affecting the implementation of the 
Newsom Administration's newly passed Safe and Affordable Funding for Equity and Resilience 
(SAFER) program, by limiting or preventing further contamination of drinking water sources or 
the dewatering of wells that serve low-income communities of color. 

CWC’s Substantial Involvement in the KREGSA Planning Process: 

Community Water Center is a 501(c)(3) nonprofit that acts as a catalyst for community-driven water 
solutions through organizing, education, and advocacy. CWC seeks to build and enhance leadership 
capacity and local community power around water issues, create a regional movement for water justice 
in California, and enable every community to have access to safe, clean, and affordable drinking water.  

CWC has been deeply involved in reviewing several GSPs submitted within the San Joaquin Valley and on 
the Central Coast. As part of our efforts within the KREGSA boundaries, Community Water Center 
hosted two community workshops and gave presentations to four small water districts. CWC also 
conducted our own in-depth technical reviews of the draft and final GSPs in parallel with the community 
outreach described above. Our technical review focused on whether or not the submitted GSP complied 
with the letter and legislative intent of the SGMA statute as well as whether it violated any California 
law, case law, or regulations. We also undertook a drinking water well impact analysis that looked 
critically at the minimum thresholds (MTs), measurable objectives (MOs), and undesirable results (URs) 
in the draft-GSP. In addition, and most importantly, we collected community feedback at our meetings 
to find out if beneficial users of groundwater for drinking and other domestic uses thought the GSA was 
meeting their needs. 
 
CWC Submitted All the Comments in this Letter to the GSA Directly as Part of the GSP Review Process: 

Through the work described above we identified numerous deficiencies in the draft GSP and submitted a 
comment letter detailing our findings and recommendations to the KREGSA on November 14, 2019. KRE 
GSA included an additional section in their final submitted GSP,  “Appendix 8 A: Comments and 
Responses,” which presents public comments in a table format with a column for GSA responses to the 
comments. Although KREGSA was better than other GSAs in regards to acknowledging our comments, 
very few of the recommendations are reflected in revisions to the final KRE GSP, and most of those were 
minor and have not resolved the most critical deficiencies.  In many instances KREGSA used a standard 3

boilerplate rejection that read, “Thank you for your response. All comments were given due 
consideration.” For other public comments the GSA acknowledged deficiencies but failed to include 
specific plans that would make it possible to measure progress towards solving them.  

CWC Recommends that DWR Find the GSP to be Incomplete and Require Changes or Else Find it 
Inadequate: 

We recommend that DWR find the KRE GSP incomplete pending the adoption of the recommendations 
in this comment letter. Underlying each of our recommendations is a legal, equitable, and/or technical 
deficiency that we believe will imperil access to clean, safe, and affordable drinking water for 

3 See “Appendix 8 A: Public Comments Table with Response,” KREGSA GSP, Pgs. 820-829). 
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communities within the KREGSA boundaries.  Based on the immediacy of the danger to access and the 4

time it would reasonably take to adopt or implement the recommendation, we assigned a deadline by 
which DWR should require KREGSA compliance: 

● For deficiencies that immediately imperil access and can be cured within the 180-day cure 
period: DWR should find the plan incomplete per 23 CCR §355.2(e)(2)(B) and require the GSA to 
resubmit the GSP with the adopted recommendation within the 180-day cure period. If the GSA 
fails to do so, DWR should find the plan inadequate. We assigned this deadline to most of our 
recommendations, either because (1) the deficiency itself immediately imperils access to 
groundwater for drinking purposes, (2) the deficiency represents bad or incomplete data that in 
turn leads to an immediate imperilment of access, or (3) the deficiency is a GSA policy decision 
that will harm access if implemented. 

● For deficiencies that immediately imperil access and cannot be reasonably cured within the 
180-day cure period: When a deficiency immediately imperils access to groundwater for 
drinking purposes but a particular recommendation cannot reasonably be adopted or 
implemented within the 180-day cure period (e.g., the GSA must conduct analysis which 
requires lengthy data collection), we urge DWR to find the plan incomplete per 23 CCR 
§355.2(e)(2)(B) and require the GSA to resubmit the GSP acknowledging the deficiency along 
with a plan for resolving it as quickly as possible, no later than the Plan’s 5-year update; this 
should include identifying a funding source for the solution where appropriate. If the KREGSA 
fails to acknowledge the deficiency and adopt a solution within the 180-day cure period DWR 
should find the plan inadequate per 23 CCR  §355.2(e)(3)(c). 

● Deficiencies that will take 5 or more years to fix whether or not they immediately imperil 
access: Our technical review of the KRE GSP did not identify any deficiencies that would 
reasonably take longer than 5 years to cure. That said, a GSP containing such a deficiency must 
be found inadequate under 23 CCR 355.2(e)(B), because the issue would not be solved, or a plan 
as to how to solve it created, within the 180-day cure period, and the KRE GSA is not located in a 
low or very low priority basin that would allow for a longer timeframe. Furthemore, in many 
cases such a long timeframe would render the underlying issue too speculative; the GSP would 
not be in substantial compliance under CCR §355.4(b) such that DWR could evaluate the 
likelihood of the plan to achieve the GSA’s sustainability goals.  Note that this effectively creates 5

a 5-year deadline for any GSA adopted plan to cure a deficiency beyond the 180-day cure 
period, whether or not the deficiency immediately imperils access. We recommend that if DWR 
discovers such a deficiency – whether or not the GSP includes a detailed plan for resolving it – 
during its independent analysis it should find the GSP inadequate. 

 
Summary of Some Major Kings River East GSP Deficiencies and Recommendations 

Although any deficiency in a GSP that imperils access to drinking water is unacceptable, we would like to 
draw DWR’s attention to the sections of the GSP that contain the most critical issues that we have 
identified and expand upon in our substantive comments following this cover letter: 

● Sustainable Management Criteria, Groundwater Levels: The MOs and MTs selected by the GSP 
will likely cause many wells in the GSA boundary area to be partially or completely dewatered, 

4 Where we did not feel a deficiency actually imperiled access to clean, safe, and affordable drinking water we did 
not make a comment. 
5 See 23 CCR §355.4(b). 
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yet the GSA chose these sustainability indicators before it had done a drinking water well impact 
analysis to justify them. CWC conducted its own analysis which suggested significant impacts 
and our concerns were included in our comments to the GSA. Thereafter, between the release 
of the draft GSP and the submission of the final GSP, the GSA conducted their own well impact 
analysis which used aggressive assumptions which appear to significantly underestimate well 
impacts at the minimum thresholds (MT), measurable objectives (MO), and the definitions of 
proposed undesirable results (UR). We believe the GSA’s study materially affects the ability of 
DWR to to evaluate the likelihood of the Plan’s success, because it does not contain the 
“sufficiently thorough and reasonable analysis,” necessary to place the plan in substantial 
compliance with 23 CCR 355.4(b). The failures in KREGSA’s report also make it impossible for 
DWR lt to ascertain if the Plan as a whole is sufficiently protective of diverse drinking water 
users per the enumerated considerations found in 23 CCR 355.4(b). We recommend that DWR 
critically review the MOs, MTs, and URs chosen by the GSA. 

 
● Sustainable Management Criteria, Groundwater Quality: The GSP flaunts DWR regulations by 

failing to quantify SMCs for groundwater quality and must be completely re-worked in 
accordance with SGMA. There are also numerous instances where historic and contemporary 
well contamination data is missing that could help quantify the risk of groundwater users from 
contaminants. Also, we recommended that DWR require the GSA to undertake an economic 
impact assessment of potential contamination due to the problematic ground water level MOs 
and MTs. As falling water levels can concentrate contaminants, or draw in contaminant plumes, 
the issue of quality and quantity are inherently intertwined, and without this information the 
GSP is not substantially compliant with 23 CCR 355.4(b). The same study should consider the 
effects of P&MAs, which can entrain contaminants.  
 

● The Introduction: There is a clear gap between the expectation of community members within 
the GSA boundaries and the GSA regarding the goals of the GSP. We recommend that DWR close 
this gap by requiring the GSA to re-write the introduction to the GSP to acknowledge Water 
Code §106 and the HR2W as the foundational principles of the GSP.  
 

● Projects and Management Actions: Because the actions described in the draft GSP may have 
negatively impacted drinking water users, we strongly suggested that the draft GSP be updated 
to contain a robust mitigation program with an identified funding structure to protect these 
groundwater users. We continue to believe that failure to include a mitigation program could 
lead to widespread violations of Water Code §106 and the HR2W if drinking water users are 
negatively affected by P&MAs. Further, this failure could lead to threatening the success of the 
State Water Board’s SAFER program, which was not designed to be a SGMA backstop for GSPs 
which fail to address impacts to drinking water sources.  

 
● Plan Area: DWR should require a forward-looking analysis of Hamlet and Legacy plans for 

unincorporated communities within the KREGSA boundaries. SGMA also requires the inclusion 
of these reports because they are part of the Tulare County General Plan, per Water Code 
§10726.9 and §10727.2(g). Also, the plans include population growth estimates for these 
communities and are therefore important for determining drinking water needs in the future, 
thus, failing to include them results in a lack of substantial compliance under 23 CCR 355.4(b). In 
addition, since the the reports help quantify future water usage, these reports are, “water 
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resources-related plans and programs,” that the GSA must take into consideration per 
§10727.2(g).  Finally, DWR should also require the GSA to work with County jurisdictions to 
adopt a drinking well permitting program to ensure that future wells do not imperil either the 
goals of SGMA or the SAFER Program.. 

 
● Monitoring Network: We recommended that DWR require KREGSA to revise this section to 

provide the best available information on the monitoring wells network, presented clearly so 
that the public can evaluate how well the network addresses their drinking water needs. They 
should also have expanded the water quality monitoring network with currently available data 
to better capture impacts to domestic wells and state and local small water systems who rely on 
the shallow aquifer; without doing so they cannot claim to be in substantial compliance with 23 
CCR 355.4(b). 

 
● Basin Setting: We advised the GSA that the draft GSP lacked quantification of important data for 

well depth, contaminants, and the effects of projects and management actions on the water 
budget. We identified numerous other sections that needed clarification or revision in order to 
create a usable basin setting. Once again, this lack of clear information belies any notion that the 
GSA is substanitally compliant per 23 CCR 355.4(b). 

Thank you for reviewing this letter and for the consideration of our comments on the submitted KRE 
GSP. We urge you to act to protect access to drinking water for vulnerable communities that will be 
impacted by this GSP by either deeming the plan incomplete and requiring the deficiencies identified in 
this comment letter to be cured within 180 days, or otherwise fail the plan. Please do not hesitate to 
contact us with any questions or concerns. We would also welcome the opportunity to meet to further 
discuss these important sets of issues. 

Sincerely, 

 

 

Zach N. Haydt 

 

CC: 

The Honorable California Governor Gavin Newsom 

The Honorable Senate Pro Tem Toni Atkins, California State Senate 

The Honorable Speaker Anthony Rendon, California State Assembly 

The Honorable Secretary Jared Blumenfeld, California Environmental Protection Agency 

The Honorable Secretary Wade Crowfoot, California Natural Resources Agency 

The Honorable Board Chair E. Joaquin Esquivel, State Water Resources Control Board 
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Deputy Cabinet Secretary Christine Hironaka, Governor’s Office 

Deputy Secretary and Special Counsel for Water Policy Kristin Peer, California Environmental 
Protection Agency 

Deputy Secretary for Environmental Justice, Tribal Affairs and Border Relations Yana Garcia, 
California Environmental Protection Agency. 
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GSP Section 1: Introduction  
Sustainability Goal 
SGMA and Regulatory Requirements 

SGMA defines a “sustainability goal” as “the existence and implementation of one or more groundwater 
sustainability plans that achieve sustainable groundwater management by identifying and causing the 
implementation of measures targeted to ensure that the applicable basin is operated within its 
sustainable yield.”    6

 
The regulations expand this by requiring the sustainability goal to include:  7

1. “A description of the sustainability goal, including information from the basin setting used to 
establish the sustainability goal; 

2. A discussion of the measures that will be implemented to ensure that the basin will be operated 
within its sustainable yield; and 

3. An explanation of how the sustainability goal is likely to be achieved within 20 years of Plan 
implementation and is likely to be maintained through the planning and implementation 
horizon.”  

 

The KREGSA GSP 

The sustainability goal of the KRE GSP is written as follows: “The sustainability goal of Kings Subbasin 
and KREGSA is to ensure that by 2040 the basin is being operated to maintain a reliable water supply for 
current and future beneficial users without experiencing undesirable results. This goal will be met by 
balancing water demand with available water supply to stabilize declining groundwater levels without 
significantly and unreasonably impacting water quality, land subsidence, or interconnected water. The 
goal of the basin is to correct and end the long-term trend of a declining water table understanding that 
water levels may fluctuate based on the season, hydrologic cycle, and changing groundwater demands 
within the basin and its proximity.”  8

 

Community Feedback on the Draft GSP 

As part of our community outreach mission, Community Water Center hosted a workshop with La Voz 
de Vecinos Unidos and with the Yettem-Seville Community Services District in Fall 2019, during the GSP 
public comment period. The following are community comments that relate to the sustainability goal of 
the KRE GSP and other reflections on the approach of the KREGSA.  9

 
Spanish English 
“El agua debe ser limpia.” 
 

“The water should be clean.” 

6 Water Code §10721(u). 
7  See 23 CCR §354.24 
8 KRE GSP §4-2, pg. 246. 
9 Community comments from these meetings are included throughout this comment letter. Comments 
from our meeting with La Voz de Vecinos Unidos are in red, and comments from the Yettem-Seville 
Community ServiceCSD meeting are in purple. 
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“El agua debe ser bastante y de la misma 
calidad.” 

“The water should be available, adequate for the  
need, and always of high quality.” 

 “Money should not dictate whether or not one  
has access to clean, safe, and affordable drinking 
water.” 

 “We deserve clean and clear water.” 
 “Water must be available at a fair price.” 
 “The long-term solution should be tap water,  

not bottled.” 
 “A balance must be struck between agricultural  

and domestic uses.” 
 
During the GSP review meetings, community members were asked to envision how their residential 
water services would be in an ideal world; for them this represents what the term, “sustainability goal” 
should mean. They responded that the water would be clean and safe for drinking, cooking, and 
washing. It would also be available and adequate both for private uses and public ones. The water would 
also be available without the need for in-home filtration, and available 24-hours a day. The community 
members’ vision for sustainable groundwater is rooted in their reasonable expectation of clean, safe, 
and affordable drinking water for residential use. The community rejected a definition of “sustainability” 
which allows domestic or municipal wells to go dry before management actions are performed, which 
the GSA admits and anticiaptes will happen across the GSA area in the case of another drought. The 
community members also rejected sustainability criteria that would result in increased concentrations of 
contaminants, both during SGMA implementation and after 2040. By rejecting these outcomes, the 
community has established a vision for the future of their groundwater that is currently not captured in 
the GSP’s sustainability goal. 
 

Recommendations for DWR 

 
The KREGSA’s sustainability goal is tersely worded and does not include a sufficient explanation of how it 
intends to achieve sustainable groundwater management for all beneficial users. In particular it ignores 
the priority of beneficial users for drinking water purposes as set out in Water Code §106. This would 
not matter if the legal rights of these beneficial users were acknowledged within the GSP. Unfortunately, 
as the rest of this comment will make clear, that is not the case. The KRE GSP insists on staying entirely 
within the realm of the SGMA statute, ignoring the existence of other California laws when considering 
Sustainable Management Criteria (SMC), which collectively encompass a description of the sustainability 
goal,  quantifiable values for measurable objectives (MOs) and minimum thresholds (MTs), and a 
quantifiable description of undesirable results (URs) for each sustainability indicator. 
 
SGMA gives deference to local decision makers when defining SMCs, but DWR is required to comply 
with a seperate and more stringent set of standards imposed by SGMA and other California law. These 
standards are more protective of beneficial users than the standards imposed on GSAs when they draft 
their GSPs.  
 
In reviewing the KRE GSP, DWR is bound to abide by the priorities of Water Code §106, which gives 
water for domestic purposes highest priority, with irrigation second. Nevertheless, the KRE GSP 
emphatically places the interests of irrigation and water for non-domestic purposes over users for 
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domestic purposes. A glaring example of this is found in §4-6 of the GSP on Pg. 250. After acknowledging 
that many shallow wells will go dry due to its aggressively set SMC (which the GSA disingenuously 
attempts to blame on “poorly constructed” wells ), the GSP states in bolded letters that, “SGMA does 10

not require a GSA to maintain current water levels or prevent any wells from going dry.” The attention 
called to this text was clearly not arbitrary, and it reinforces the point already made obvious by the 
GSA’s management decisions: that it intends to ignore Water Code §106 and favor agricultural interests 
over domestic users. DWR must find the GSP incomplete pending changes to the GSP text that reflect 
California’s priority system.  11

 
Second, DWR is bound by Water Code §106.3, the Human Right to Water (HR2W). The HR2W creates a 
human right to safe, clean, affordable, and accessible water for domestic purposes, and requires state 
agencies to consider this right when, “revising, adoping, or establishing policies, regulations, and grant 
criteria when those policies, regulations, and criteria are pertinent to the uses of water described in this 
section.”  The plain text of §106.3(b) makes it unquestionable that the GSP review process is an act by 12

DWR that falls under the auspices of the Human Right to Water. As such, this right must be given 
consideration by DWR when it reviews the GSP.  If DWR cannot articulate how the dictate of §106.3 is 13

embodied in the approved GSP, DWR must find the Plan incomplete and identify the deficiency and 
require it to be resolved before approving the final plan.  As this comment letter shows, there are 14

numerous deficiencies across the KRE GSP that must be cured in order to comply with the HR2W. To 
demonstrate commitment to this cure, DWR should require that the Human Right to Water law is 
acknowledged and articulated as part of the sustainability goal.  
 
Third, a GSP may not be approved by DWR if it fails to comply with the requirements of SGMA.  In all of 15

its actions, a GSA must, “consider the interests of,” an enumerated list of types of beneficial users, 
including disadvantaged communities and all drinking water users (those reliant on domestic wells or 
community water systems).  This is a freestanding requirement within SGMA that is itself grounds for 16

DWR to decline to approve a plan.  This consideration must encompass California law, at a minimum, 17

and thus it must acknowledge Water Code §106’s prioritization of domestic water users as described 
above. This is also grounds for finding the Plan incomplete. 

Fourth and finally, the disproportional negative outcomes for DACs and domestic well users compared 
to other users (e.g., agriculture) caused by the KRE GSP’s sustainability criteria (not only the 
sustainability goal, but also the MOs, MTs, and URs) are suggestive of a civil rights violation under a 
theory of disparate impact. 

The legal concept of disparate impacts protects people of color and other protected classes from rules 
and regulations that are discriminatory in their effect, even when those rules and regulations were 
made without discriminatory intent. This protection applies to individuals in multiple contexts: the best 
known are housing, education, and employment. However, disparate impacts is a legal theory with 

10 Kings River East GSA GSP §4-6, Pg. 250. 
11 23 CCR §355.4(b)(4). 
12 Water Code §106.3. 
13 Water Code §106.3(b). 
14 23 CCR §355.2(e)(3)(B). 
15 23 CCR §355.4. 
16 Water Code §10723.2; 23 CCR §355.4(b). 
17 Water Code §10723.2; 23 CCR §355.4(b). 
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broad applicability , and could easily encompass the willful regional dewatering of drinking water wells 
that disproportionately affects communities of color, DAC residents, and rural domestic well owners 
compared to agricultural well operators. There are defenses to a disparate impact claim, such as 
demonstrating that a policy is the only possible method for achieving a certain goal. But given the 
seemingly arbitrary nature of the SMCs chosen by the KREGSA (as discussed below, this critique applies 
not only to the sustainability goal, but also to the MTs, MOs, and URs), and the heavy reliance the 
KREGSA has placed on its subjective localized decision making authority under SGMA in justifying their 
criteria, it will be difficult to prove that the criteria chosen are the only way to achieve the goal of SGMA. 
 
KREGSA justifies their SMCs based upon the localized decision-making authority it has under SGMA, yet 
these criteria result in unjustified disparate impacts. KREGSA must demonstrate that the goals of SGMA 
can be achieved while avoiding disparate impacts to the most vulnerable populations in the GSP area. 
 
The regulations clearly establish that a failure to consider all beneficial uses and users of groundwater 
undermines the likelihood that a basin will reach its sustainability goal.  Civil rights-based class actions 18

caused by region-wide well dewatering will endanger the GSP’s future legal viability. 
 
In light of the above, we recommend that DWR find the Plan incomplete pending the adoption of the 
following suggestions within the 180-day cure period before approval. If these changes cannot be 
completed within 180 days or the GSA refuses to make them, we recommend that DWR reject the 
Planas inadequate: 
 

● Revise the definition of the sustainability goal to acknowledge the §106 and §106.3 (HR2W) as 
a foundational consideration of the GSP. This revision will help guide further revisions to other 
sections of the GSP in order to bring it into compliance with the HR2W’s bedrock principles. 

● Remove the bolded text from Section 4-6, Pg. 250 of the KRE GSP. Although it is not located in 
this section, this inflammatory and legally incorrect text has no place in a governmental 
document, and as it will conflict with a properly articulated sustainability goal it should be 
removed. 

 

GSP Section 2: Plan Area 
SGMA and Regulatory Requirements 

Water Code §10723.2 requires that a GSA, “shall consider the interests of all beneficial uses and users of 

groundwater, as well as those responsible for implementing groundwater sustainability plans. These 

interests include, but are not limited to, all of the following…(i) Disadvantaged communities, including, 

but not limited to, those served by private domestic wells or small community water systems.” 

 

Further, 23 CCR §354.8 requires the Plan Area section of a GSP to contain, “a description of the 

geographic areas covered, including the following information…(f)(1) A summary of general plans and 

land use plans governing the basin…” 

 

The KREGSA GSP 

18 23 CCR §355.4(b)(4). 
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While the KRE GSP Plan Area section mostly complies with the SGMA statute, two important 
considerations are missing that both individually should result in the Plan being ruled incomplete by 
DWR pending adoption of our recommendations. The first deficiency is the failure to include Hamlet and 
Legacy plans for DACs and other communities in Tulare County. The second is a plan for coordinating 
with Tulare and Fresno counties regarding the counties’ well permitting programs. 

We appreciate that KREGSA made some changes to this section based on our comment letter on the 
draft GSP. Specifically, they added Monson to a list of unincorporated communities, and included 
Yettem-Seville Community Service District in a table and in an overview description where this special 
district had been left off. The inclusion of this data in the appropriate location helped the GSP more 
accurately reflect the area within the GSA boundaries. 

Recommendations for DWR 

In order to develop a GSP that addresses the needs of all beneficial users, it is critical that the location of 
DACs and domestic well communities, and their water needs, are explicitly addressed early on in the 
GSP. A GSP with a flawed Plan Area section will necessarily contain flawed analysis of appropriate SMCs, 
so that a failure to define an adequate Plan Area has a cascading effect across the GSP. The same effect 
will hamper all efforts to make adjustments to other parts of the GSP.  

DWR should find the Plan incomplete and require the GSA to include information from, and an analysis 
of, the Hamlet and Legacy Plans available for the unincorporated communities in the GSA boundary 
area. These reports - already publicly available and incorporated into the Tulare County General Plan - 
contain future population growth estimates for these communities, which is relevant to quantifying 
SMCs. The GSA is required by SGMA to adequately capture how existing land use plans may change 
water demands within the basin, or affect the ability of the GSA to achieve sustainable groundwater 
management.  The failure to include this data makes it less likely that the GSP will achieve sustainable 19

groundwater management over the Plan horizon, and if a GSP is unlikely to achieve its self-selected 
sustainability goal, DWR may not approve the plan.  Also, the language of Water Code §10727.2 (g) 20

strongly suggests that Hamlet and Legacy Plans should be included in the GSP. In that the Hamlet and 
Legacy Plans’ growth analysis will determine future water consumption, they are examples of the, 
“various adopted water resources-related plans and programs within the basin,” which shall warrant, 
“an assessment of how the groundwater sustainability plan may affect those [cities’ plans].” Finally, it 
appears from the Tulare County website that the Hamlet and Legacy plans are actually considered to be 
an integral part of the County General Plan. When one reviews the Tulare County General Plan 
webpage, the Hamlet and Legacy plans are listed in sections III (6) and (7) respectively.  SGMA requires 21

that a GSP, “shall take into account the most recent planning assumptions stated in local general plans 
of jurisdictions overlying the basin.”  DWR must require that the GSA include these plans in the GSP. 22

We also recommend that DWR find the draft GSP incomplete pending the adoption of a framework for 
communicating with Tulare and Fresno Counties regarding their well permitting and replacement 
processes. Because well permitting in Tulare and Fresno Counties use a ministerial system for approving 

19 23 CCR §354.8 (f). 
20 Water Code §10733(a). 
21 http://generalplan.co.tulare.ca.us/.  
22 Water Code §10726.9. 
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new wells and well replacements, new wells can be sunk in the aquifer without any consideration for the 
effects of those wells on beneficial users. This is a critical weakness in the GSP, because the GSP does 
not explain how it will curtailing pumping that threatens to cause groundwater levels to reach MTs or 
cause URs. The GSP contains no explanation of when it would consider taking action to end groundwater 
pumping that threatens the sustainability goal; thus, the amount of water pumped in the GSA is 
dependent in great part on the number of new wells approved by the counties. How the GSA works with 
the country to control new wells and re-drilling of old wells is absolutely essential to achieving its 
sustainability goals.  

The danger posed to sustainable groundwater management by unlimited permitting of new wells has 
recently been acknowledged by the Legislature. Water Code §13807 (SB 252) was enacted in 2017, and 
required cities and counties overlying critically overdrafted basins to make information on new well 
permits available both to the public and to GSAs.  The information made public includes the location, 23

depth, capacity, estimated pumping rate, and anticipated pumping schedule of the well, amongst 
numerous other characteristics needed to quantify the effect of the new well on the aquifer.  The 24

statute acknowledges that, “greater transparency is needed to provide existing pumpers and water 
users in critically overdrafted basins with important information about the use of shared groundwater 
resources, specifically regarding applications for new well permits.” The statute was expressly written to 
support GSAs achieve sustainability in the management of groundwater and to protect these efforts 
against widespread permitting of new wells. 

A lack of coordination with the county on well permitting makes estimates of future pumping 
speculative. This violates the GSA’s duty to all of the enumerated users of Water Code §10723.2, 
because all of their water use is impacted by potential future well licenses, and ignoring this fails to give 
the due “consideration” required by the statute. Furthermore, the lack of information or even 
consideration of future well licensing places the GSA outside of substantial compliance under 23 CCR 
§355.4(b) for two reasons. First, the potential for unlimited future well licensing makes the Plan unlikely 
to attain its sustainability goal. And second, the lack of clarity about future well licensing, and therefore 
pumping volume, materially affects DWR’s ability to analyze the likelihood of success for the GSP. Both 
of these theories are independently grounds for finding the GSP incomplete or inadequate. 

In light of the above, we recommend that DWR find the KRE GSP incomplete pending the adoption of 
the following changes to the KRE GSP. If DWR finds that that these recommendations cannot be 
reasonably adopted within the 180-day period, DWR should require that revisions to the GSP be 
included within the 180-day cure period committing the KREGSA to address these shortcomings within 
the first five years of the Plan, and laying out a clear plan to accomplish that goal. If these changes 
cannot be completed within 180 days or KREGSA fails to make them, we recommend that DWR reject 
the Planas incomplete: 

● Include a description of the Hamlet and Legacy Plans for the unincorporated communities 
under Section 2.3.3. As required by 23 CCR §354.8 (f), the GSP must adequately capture how 
existing land use plans may change water demands within the basin or affect the ability of the 
GSA to achieve sustainable groundwater management. In particular, the GSP must include a 
discussion of how the KREGSA plans to address community growth in the GSP over the planning 

23 Water Code §13807 is inoperative as of January 30, 2020, but will not be repealed until January 1, 2021. 
24 Water Code §13808(1)(1-11). 
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and implementation horizon. CWC provided the KREGSA with guidance on locating the Hamlet 
and Legacy Plans for the unincorporated communities of Northern Tulare County, but the 
material was not utilized by the GSA.  25

● Revise Section 2.3.4 to include a plan for improving the well permitting and replacement 
process. Some additional permitting criteria that could achieve this goal are the following:  

○ Require an additional drinking water impact assessment prior to the construction of 
new wells with high production capacity. This analysis would include an assessment of 
potential adverse impacts to drinking water supplies, such as the analysis of how the 
proposed high production well pumping would influence long-term groundwater level 
fluctuations and the identification of the zone of influence of the pumping well. 

○ Requiring coordination with the counties to revise well construction policies that 
would prevent new domestic wells from being constructed in areas with significant 
groundwater quality contamination. If new domestic wells are allowed to be 
constructed in areas with known quality contamination, the counties should require that 
these wells be drilled deep enough to access the highest quality water by avoiding 
contamination of the vadose zone and other shallow aquifers that may be 
contaminated. Both of these strategies can prevent new domestic well owners from 
being impacted by contaminated drinking water.  

○ Require coordination with the counties to revise well construction policies that would 
limit or prevent new wells from being constructed in areas where there are drinking 
water wells in danger of going dry if pumping in the area increases. Such policies 
would be developed after the assessment of potential adverse impacts to drinking water 
supplies. There may be areas within the GSA which cannot handle additional demands 
placed upon it without causing URs. These policies may be temporary in nature pending 
P&MAs that result in rising groundwater levels, if such an outcome is even feasible.  

 

Notice and Communication 

SGMA and Regulatory Requirements 

A GSP must contain a public outreach plan.  Per 23 CCR §354.10(d)(3), the public outreach plan shall 26

include: 

1. An explanation of the Agency's decision-making process. 

2. Identification of opportunities for public engagement and a discussion of how public input and 

response will be used. 

3. A description of how the Agency encourages the active involvement of diverse social, cultural, 

and economic elements of the population within the basin. 

4. The method the Agency shall follow to inform the public about progress implementing the Plan, 

including the status of projects and actions. 

 

The KREGSA GSP 

25 Tulare County Resource Management Agency: https://tularecounty.ca.gov/rma/index.cfm/planning-building/general-plan/. 
26 23 CCR §354.10. 
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The KRE GSP public outreach plan complies with the letter, if not always the intent, of the SGMA statute. 
In fact, the KREGSA went to greater efforts than other GSAs we worked with to include community 
voices in the drafting process of the GSP. Most importantly, KREGSA has a dedicated seat on its board 
for drinking water users, and CWC is a member of the Technical Advisory Committee. Furthermore, 
KREGSA has partnered with the Kings River Conservation District to do outreach, an effort we approve 
of. Also, Section 2.5.4 (Encouraging Active Involvement) of the submitted KRE GSP does a good job of 
explaining transparently how the GSA board members are elected, who the current members are, and 
what the decision-making structure is. This description (which includes a useful graphic) is helpful in 
explaining to the public how decisions are made and how they can get involved in the process. The 
bilingual FAQ does a great job of answering both general SGMA and KREGSA-specific questions and 
concerns and is a useful resource for a GSA to have. Overall, the KREGSA website, survey, and factsheets 
are well done and clearly convey the goals of the GSA to bilingual audiences.  

Notwithstanding the above, the GSA’s public engagement efforts failed when it came to scheduling 
public meetings that were accessible to members of the community. KREGSA held two public workshops 
during the GSP comment period, but the workshops were held from 2-4pm which are not accessible for 
most community members, many of whom work at that time or who have children getting off of school. 
When noticing these meetings the GSA relied in great part on email, which requires community 
members to opt-in, thereby limiting the scope of outreach to those with internet access and who were 
already aware of the GSP drafting process. Finally, the meetings of the board of directors of the GSA 
were scheduled during the workday, which precluded participation from most residents. 

Community Feedback on the Draft GSP 

In contrast with the GSA-run meetings, our community meetings were held in the evening and resulted 
in participation from the public and elected officials. One was held at Palm Elementary School and was 
attended by members of La Voz de Vecinos Unidos (a community group focused on water quality issues 
in East Orosi); the other was held at the regularly scheduled Seville/Yettem CSD board meeting. To 
publicize these meetings, CWC worked through local community groups and employed door-to-door 
canvassing efforts.  

At these meetings, community members indicated areas in which the KREGSA could improve its 
outreach efforts. The following are community comments that relate to the communication and 
outreach efforts of the KREGSA : 

27

“We feel there are barriers to good communication between the GSA and community.” 
“Privileged folks don’t see the problems that we face in getting access to clean, safe,  
and affordable drinking water.” 
“The folks who are impacted most don’t have the money or time to engage with the issue.” 
“People need to be informed about what the GSA is doing, but these meetings are all  
being held during hours when the people most affected are working.” 
“Regular reports are needed.” 
“Community members’ input is critical.” 

27 Comments in red were received at the La Voz de Vecinos Unidos workshop and comments in purple were 
received at the Yettem-Seville Community Services District workshop.  
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Recommendations for DWR 

We fear that without adopting a more robust public outreach plan the barriers identified by community 
members will continue to impede participation. Also, while technically compliant with SGMA, the 
paucity of actual community participation in the GSP-drafting process speaks to the failure of the 
KREGSA to engage in useful outreach. Finally, this lack of outreach is reflected in the obvious outcomes 
of the GSP’s SMCs: the massive dewatering of wells used for drinking water purposes by low-income 
communities of color. 
 
Public engagement is required by both SGMA and other California law. SGMA requires that a GSA “shall 
consider the interests of all beneficial uses and users of groundwater,” which expressly includes 
“[h]olders of overlying rights” and “[d]isadvantaged communities, including, but not limited to, those 
served by private domestic wells or small community water systems.”   28

 
SGMA also specifically requires GSAs to “encourage the active involvement of diverse social, cultural, 
and economic elements of the population within the groundwater basin prior to and during the 
development and implementation of the groundwater sustainability plan.”  The regulations similarly 29

require that a GSP summarize and identify, “opportunities for public engagement and a discussion of 
how public input and response will be used.”  The GSA thus must engage, “diverse social, cultural, and 30

economic elements of the population within the basin.”  The regulations recognize that failure to 31

engage adequately with a diverse cross-section of the public undermines the likelihood that a GSP will 
avoid undesirable results for under-represented groups of beneficial users and meet its sustainability 
goal.   32

 
Finally, 23 CCR §355.4(b)(1) requires the SMCs be found “reasonable” by DWR before it can approve 
them. A plan that will dewater thousands of domestic wells before taking any measure to curtail 
pumping is perhaps reasonable to the agricultural industry but it is manifestly not reasonable to all 
beneficial users, including farmworker communities whose domestic wells are dewatered. Given the 
current economic uncertainty surrounding the COVID-19 pandemic response, this aggressive setting of 
water levels would seem even less reasonable for many residents residing within the KREGSA 
boundaries. In this sense, the lack of public engagement is reflected in the starkly unreasonable nature 
of the SMCs. 
 
Therefore, we recommend that DWR should find the Plan incomplete pending the adoption of the 
following changes to the GSP. Ideally these will go into effect quickly, so that the community can be 
more engaged with other substantive changes to the sustainability indicators that DWR should also 
require: 

● Mandatory bilingual (English and Spanish at a minimum) information and materials. The 
Dymally-Alatorre Bilingual Services Act requires that public agencies serving over 10% of 

28 Water Code §10723.2. 
29 Water Code §10727.8. 
30 23 CCR §354.10(d)(2). 
31 Guidance Document for Groundwater Sustainability Plan; Stakeholder Communication and Engagement, p. 1. 
32 23 CCR §355.4(b)(4). 
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non-English speaking constituents provide appropriate translation services.  At a minimum, 

33

translation should be provided when Plan updates are under consideration, and prior to critical 
decisions (e.g., adoption of groundwater fees or the approval of new groundwater projects and 
management actions).   34

● Live interpretation at board meetings and community outreach events. Given the large 
number of Limited English Proficiency (LEP) residents in the KREGSA area, the GSA should 
commit to providing these residents with live interpretation during meetings, as required by 
appropriate California law and the SGMA statute. 

● Host GSP workshops and public outreach meetings in the evening so that more community 
members are able to attend. Weekdays between 6PM and 8PM was identified by residents as a 
convenient time to attend a public meeting. 

● Utilize existing community venues for community meetings, workshops, and events to provide 
information. For example, the GSA could hold educational workshops during local water board 
and school district board meetings, or after church services. Venues should be carefully selected 
in order to meet the needs of the targeted audience.  

● Identify social media channels, websites, and other media outlets, including ones in other 
languages such as Spanish, that are readily accessible to the community. The GSP should be 
revised with a policy requiring a broader outreach effort in the future.  

● Identify and work with key community leaders/trusted messengers to distribute information 
and encourage community participation. These could include churches, civic groups, clubs, 
non-profit organizations, and schools. 

● Actively seek partnerships with other educational programs to leverage resources and explore 
opportunities to educate different generational groups.  

GSP Section 3: Basin Setting 
Hydrogeologic Conceptual Model & Water Budget 
 

SGMA and Regulatory Requirements 

Each GSP must contain a, “description of the basin setting,” per 23 CCR §354. The description of the 
basin setting (hereafter, “basin setting”) must contain a hydrogeologic conceptual model, a summary of 
groundwater conditions, a water budget, and a description of management areas.  35

The hydrogeologic conceptual model contains, “the information about the physical setting and 
characteristics of the basin and current conditions of the basin that shall be part of each Plan, including 
the identification of data gaps and levels of uncertainty, which comprise the basin setting that serves as 
the basis for defining and assessing reasonable SMCs and projects and management actions.”  36

The water budget provides, “an accounting and assessment of the total annual volume of groundwater 
and surface water entering and leaving the basin, including historical, current and projected water 

33 California Government Code §7290. 
34 This policy should be adopted as soon as possible during the 6-month cure period, so that non-English speaking 
community members can meaningfully take part as regards to the other DWR-ordered changes to the GSP. 
35 23 CCR §354.12-20. 
36 23 CCR §354.14. 
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budget conditions, and the change in the volume of water stored. Water budget information shall be 
reported in tabular and graphical form.”  37

 

The KRE GSP 
The hydrogeologic conceptual model and water budget of the submitted GSP are missing key 
information on data and assumptions that should have been used in the development of the basin 
setting. There are numerous deficiencies that are listed below in our recommendations. 
 

Recommendation to DWR 
SGMA requires a GSP to quantify the basin in sufficient detail in order to build local understanding of 
how historic changes have affected the six sustainability indicators in the basin.   The Legislature 38

intended that this information would be used to predict how these same variables would affect and 
guide future management actions.  GSAs must provide adequate water budget information to 39

demonstrate that the GSP adheres to all SGMA and GSP regulation requirements, and that the GSA has 
the ability to achieve the sustainability goal within 20 years, and maintain sustainability over the 50 year 
planning and implementation horizon. 
 
DWR incorporated the Legislature’s intent of this in 23 CCR §355.4(b), which requires DWR to find a plan 
incomplete or inadequate if the plan is out of substantial compliance with this section, meaning either 
that the plan is so flawed that it is unlikely to succeed in achieving its sustainability goals, or that the 
GSA’s underlying analysis is so speculative or without sufficient detail so that that DWR’s ability to 
analyze the plan’s likelihood for success is materially affected. 
 
The same regulation, 23 CCR §355.4(b), contains a separate analysis through which DWR must 
determine if the GSP is likely to succeed at its sustainability goal. This analysis must take into 
consideration enumerated issues, one of which is to identify reasonable measures and schedules to 
eliminate data gaps.  40

 
As shown below in our bulleted recommendations, the hydrogeologic conceptual model and water 
budget of the submitted GSP are missing key information on data and assumptions. The failure to 
include this information in the GSP places the KREGSA outside of substantial compliance under both 
prongs of 23 CCR §355.4(b). 
 
We recommend that DWR find the KRE GSP to be incomplete pending the adoption of the following 
recommendations to improve the Basin Setting. If DWR finds that one of our suggestions cannot 
reasonably be made in 180 days, DWR should require that revisions to the GSP be included within the 
180-day cure period committing the KREGSA to address these shortcomings, and laying out a clear plan 
to accomplish the goal, to including a funding mechanism if appropriate. If the GSA fails to comply with 
these recommendations, DWR should find the Plan inadequate. 

37 23 CCR §354.18. 
38 23 CCR §354.18. 
39 Water Code §10733.2. 
40 23 CCR §355.4(b) 
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● Section 3.2.3 should be revised to include depth of domestic and small community water 

system wells. Currently the Depth to Water Supply Wells Section only mentions agricultural and 
city wells, despite the fact that domestic and small community water system wells are often 
shallower than city and agricultural wells. In many cases this data can be identified though well 
logs. 

●  Section 3.1.9 should be revised to include health impacts related to nitrates[2]and DBCP[3]. This 
section must also be improved by clarifying how and why other contaminants were ruled out of 
being relevant to this basin.  

● The GSP’s water budget calculation should be changed to include quantified anticipated 
effects of proposed management actions and projects. This will create clarity on how the 
impact of the proposed projects will impact progress towards meeting the quantified 
sustainability goals.  

● Clarify why long-term surface water supplies were used for the current water budget rather 
than actual surface water supplies.  

● Revise the GSP to improve consistency between Section 3.3.5 and Table 3-7. The Groundwater 
Inflows Section states that no groundwater inflow is believed to occur from aquifers to the 
north, south, or west of the KREGSA and that inflow from bedrock to the east is minor and was 
assumed to be zero. However, in Table 3-7 (Historical Water Budget) groundwater inflow of 
2,600 AFY is reported. Although this volume of inflow is minor relative to the entire water 
budget, the GSP should be revised to improve the consistency. 

● Provide additional details on the M&I water use volumes that were used in the water budget. 
The GSP notes that deep percolation of M&I water is an important component of the water 
budget, but there are no details on the volumes of urban and rural M&I water use that were 
used to estimate the deep percolation of M&I water. 

● Identify the agencies that required estimates of groundwater pumping and the volume of this 
estimated pumping relative to total M&I pumping. The agencies that did not provide 
groundwater use data are not identified and the estimated volume of groundwater use for these 
agencies is not reported. Though the GSP provides a detailed description of how groundwater 
use was estimated for rural residential users and reports the average annual estimated 
groundwater used by these rural residents, it would be helpful to compare estimated pumping 
relative to total pumping.  

● Describe how changes in irrigation efficiency were or were not accounted for in the various 
water budget time periods. Irrigation efficiencies were likely lower during the earlier periods of 
the historical water budget and it would be helpful to have clarity on what level of irrigation 
efficiency was included.   

41

● Describe and include information on crop evapotranspiration so that the validity of the crop 
demands within the KREGSA area can be assessed. 

● Include the long-term average precipitation for comparison to the historical water budget 
period. The average precipitation during the historical water budget period cannot be compared 
to the long-term average since it’s missing.  

● Report Kings River diversions to the KREGSA for the same periods as is reported for the entire 
subbasin. Average Kings River diversions for several periods are reported for the entire 

41 Sandoval-Solis, Samuel, 2013, Map of Application Efficiencies for Hydrologic Regions of the State of California, 
http://watermanagement.ucdavis.edu/research/application-efficiency/maps/.  
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subbasin, but not for the KREGSA. Therefore, the relationship between total Kings River 
diversions and diversions to the KREGSA cannot be assessed. 

● Include an uncertainty analysis to identify the plausible range in water budget results and an 
indication of the magnitude of the effects these inherent uncertainties may have on the water 
budget results. The submitted GSP does not include any discussion of the uncertainty in the 
data used for the model and its effect on the water budget results, a key requirement as 
prescribed by GSP Regulations Section §354.12.  

● For future revisions of the GSP, consider evaluating if better models for developing water 
budgets are appropriate. Though a mass balance approach was used and is adequate for the 
level of analysis for this plan, future updates should consider if a model would be appropriate or 
beneficial. 

 

GSP Section 4: Sustainable Management Criteria 
SGMA and Regulatory Requirements 

The SMCs listed in 23 CCR §355.22 are: the sustainability goal, minimum thresholds, measurable 
objectives, and undesirable results. These criteria are used to define conditions that constitute 
sustainable groundwater management for the basin.   42

Sustainability indicators represent six groundwater conditions that must be avoided by the GSP in order 
to achieve sustainable groundwater management. The six sustainability indicators are: lowering 
groundwater levels, reduction of storage, degraded quality, land subsidence, and surface water 
depletion.  43

Minimum thresholds, “quantify groundwater conditions for each applicable sustainability indicator at 
each monitoring site or representative monitoring site ...the numeric value used to define minimum 
thresholds shall represent a point in the basin that, if exceeded, may cause undesirable results.”  44

Undesirable results occur, “when significant and unreasonable effects for any of the sustainability 
indicators are caused by groundwater conditions occurring throughout the basin,”  and the description 45

must include “The criteria used to define when and where the effects of the groundwater conditions 
cause undesirable results for each applicable sustainability indicator. The criteria shall be based on a 
quantitative description of the combination of minimum threshold exceedances that cause significant 
and unreasonable effects in the basin.” 

Measurable objectives are quantified values, “including interim milestones in increments of five years, 
to achieve the sustainability goal for the basin within 20 years of Plan implementation and to continue 
to sustainably manage the groundwater basin over the planning and implementation horizon.”  46

42 23 CCR §355.22. 
43 Water Code §10721(x). 
44 23 CCR §354.28. 
45 23 CCR §354.26. 
46 23 CCR §354.30. 
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Sustainable groundwater management is defined as, “the management and use of groundwater in a 
manner that can be maintained during the planning and implementation horizon without causing 
undesirable results.”  47

The KRE GSP 

The SMCs adopted by the KREGSA for both groundwater level and quality are deeply problematic. Both 
are analyzed independently below in their own sections. 

Community Feedback on the Draft GSP 

Conversations at the community GSP review workshops discussed the MOs, MTs, and URs proposed in 
the draft GSP for all sustainability indicators. The community members were understandably concerned 
about their drinking water wells being impacted without any plan in place for mitigating the effects of 
dewatering on water quality or curtailment of excess pumping. Community members were also 
confused regarding the varying degree of groundwater level decline in the different communities. 
Requests for additional monitoring and data came up frequently as well. Below are some representative 
comments from the meetings:   

48

“The proposed minimum thresholds will leave many wells dry.” 
“Deep wells that can impact shallower ones should be regulated.” 
“Agriculture too often presents dangers to local drinking water quality.” 
“Require regular testing of wells and shutting down/re-drill contaminated ones.” 

 

KREGSA did not make any changes to the MOs, MTs, and URs in response to community comment. They 
did conduct a problematic well impact study to justify their choice, post hoc, which is discussed in great 
detail below. 

Groundwater Levels 
Recommendations to DWR 

1.  The SMCs for water level lowering are legally insufficient per SGMA. 

The MOs and MTs for the groundwater lowering sustainability indicator chosen by KREGSA warrant 
detailed and critical review by DWR. Due to the serious danger of dewatering at numerous and 
widespread wells used for domestic drinking water, and the vast economic impact these choices will 
result in, DWR should not rule out finding the GSP inadequate on this issue alone.  

While the SGMA statute gives great deference to local control, this prerogative does not extend to DWR, 
which must review the Plan under stricter rules and regulations found in SGMA itself, the regulations, 
and other California law. In particular, 23 CCR §355.4(b)(1) requires that when determining whether the 
GSP is likely to meet the sustainability goal, DWR must consider whether, “the assumptions, criteria, 
findings, and objectives, including the sustainability goal, undesirable results, minimum thresholds, 

47 Water Code §10721(v).  
48 Comments in red were received at the La Voz de Vecinos Unidos workshop and purple comments were received 
at the Yettem-Seville Community Services District workshop.  
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measurable objectives, and interim milestones are reasonable and supported by the best available 
information and best available science.”  

Court review of an agency decision is made under the arbitrary and capricious standard. Under this 
standard a court will not question an agency's finding of fact, but would overrule a decision if the agency 
acted arbitrarily and capriciously, or without any evidentiary basis. This is a difficult standard to meet for 
those seeking to overturn agency decisions. However, given the requirements of §355.4(b), the 
uncritical DWR approval of the nakedly arbitrary MT’s and URs chosen by the KREGSA would satisfy the 
arbitrary and capricious standard.  

2. Analysis of the KREGSA decision process for its choice of SMCs. 

The KREGSA area includes approximately 2,540 domestic wells and 13 DWR designated DACs with a 
collective population of over 77,000 people, many of whom belong to a protected class. The GSA also 
includes 45 small water systems (including three school systems) which collectively serve a population of 
over 88,800 people.  

The KRE GSP is characterized throughout with aggressive assumptions regarding what level of impact is 
“sustainable” with regard to drinking water users, extending even to the setting of the URs.  The URs 49

for water level and quality as defined in section 4.2.1.1 of the GSP imply that it is feasible for beneficial 
users to continuously install new wells until the bottom of the basin is reached, drilling costs exceed 
what is economically feasible, or the water quality exceeds available treatment technologies, and that 
anything short of that does not constitute an UR.  
 
Shockingly, KREGSA did not perform the required analysis of potential impacts of the proposed MTs and 
MOs for drinking water users before choosing these SMCs. We pointed out that this violated 23 CCR 
§355.4(b), which requires DWR to review sustainability indicators to ensure both reasonableness and 
compliance with the best available science; a wholly arbitrary and rotely applied decision such as that 
conducted by the GSA is not reasonable nor based on good science, let alone the “best available 
science.” 
 
In our November 14 comment letter to the GSA, CWC also presented our own analysis of well impacts at 
the proposed MTs and MOs to the GSA.  Our study suggests that the proposed MTs and MOs will have 50

significant impacts on users of domestic wells and DACs. The MTs and MOs have not been changed in 
the final GSP. 
 
Based on our well impact assessment, funded by the Water Foundation and conducted by EKI, which 
evaluated and quantified potential drinking water impacts at SMCs,  water level declines could result in 51

significant impacts to drinking water users. This analysis was conducted for twenty-six GSPs in the 

49 Kings River East GSP Section 4.2.1.1. 
50 Water Code §10723.2; 23 CCR §354.28 (b)(4). 
51 The Water Foundation Whitepaper, April 2020: “Estimated Numbers of Californians Reliant on Domestic Wells 
Impacted as a Result of the sustainable management criteria Defined in Selected San Joaquin Valley Groundwater 
Sustainability Plans and Associated Costs to Mitigate Those Impacts.” 
https://waterfdn.org/wp-content/uploads/2020/05/Domestic-Well-Impacts_White-Paper_2020-04-09.pdf  See 
Focused Technical Review, Figure 3. 
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Central Valley that were submitted to DWR in January 2020 and collectively encompass the majority of 
ten critically overdrafted groundwater basins in the San Joaquin Valley. It compared wells with available 
construction information to current groundwater depths interpolated based on Fall 2018 depth to 
groundwater contours, available from the DWR GICIMA dataset. Wells were excluded if they were 
expected to be dewatered at current groundwater levels, if they lacked sufficient construction 
information to make that assessment, or if they were outside the areas for which DWR GICIMA data 
were available. It then interpolated water levels at the proposed SMCs. According to this analysis, if 
water levels were to decline to the MT values proposed in the draft KRE GSP, an estimated 68 - 78% of 
the evaluated domestic wells within the KREGSA boundaries would be either partially or fully 
dewatered. This would impact an estimated population of  6,689 - 7,550 Californians resulting in 
mitigation costs of $19,080,873 - $22,804,256. Even at the MO values of the draft GSP, an estimated 37 - 
48% of domestic wells serving a population of 3,501 - 4,821 Californians would lose water either partially 
or fully resulting in mitigation costs of $7,622,625 - $10,968,043.  
 
Following the GSA’s public comment period, Section 4.2.2.4 of the KRE GSP was revised to describe their 
own analysis of how many domestic wells would be expected to be dewatered at the proposed water 
level MOs and MTs within the KREGSA. This analysis used aggressive assumptions which appear to 
significantly underestimate well impacts at the proposed MOs and MTs. For one, all wells constructed 
prior to 1990 were excluded “...so that wells impacted by minimum thresholds would be fifty (50) years 
old in 2040” (Section 4.2.2.4). Approximately 67% of the domestic wells within the KREGSA area were 
constructed prior to 1990, and thus the KREGSA’s analysis eliminates two-thirds of the wells present 
within the KREGSA area. It is worth noting that many domestic wells constructed prior to 1990 are still 
currently in use as of 2020. In addition, the impact analysis in the KRE GSP compared MT depths to “ten 
(10) feet above the bottom of perforation interval, if known, or ten (10) feet above total depth of a 
well.” A well pump requires a minimum amount of water above its intake to operate. Assuming that 
wells will be operational with only 10 feet of saturated screen, and assuming that the bottom of the well 
is the same as the bottom of the screen when screen depth is not available are very aggressive 
assumptions that likely underestimate the actual number of wells that would be impacted under 
projected conditions. Based on the analysis presented in the KRE GSP, it is estimated that 4% and 22% of 
domestic wells will be impacted at the MOs and MTs, respectively. 
 
Clearly, the numbers in Section 4.2.2.4 differ significantly from more conservative analyses conducted by 
CWC and the Water Foundation. Given the importance of domestic wells as a drinking water supply to 
sensitive beneficial users within the KREGSA, assumptions used in estimating impacts to these users 
should be appropriately conservative.  
 

3. The KREGSA’s response to our report did not satisfy the regulatory requirements. 

23 CCR 355.4(b)(10) requires DWR to determine whether the GSA has, “adequately responded to 
comments that raise credible technical or policy issues with the Plan.” In this case, KREGSA did not 
acknowledge our request that they explain their rationale for choosing such aggressive SMCs. We find it 
highly suspect that the GSA sought to justify their choices post hoc with their own report on dewatering, 
while ignoring our request to explain how the proposed SMCs would be sufficiently protective of 
beneficial users. We believe that this silence is because the SMCs were set arbitrarily, not based on 
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science or outcomes for communities, but for the benefit of values so low that the GSA will never face a 
decision over curtailing pumping by irrigators. 

4. GSA’s choice of SMCs results in disparate impacts. 
 
The aggressive approach adopted by the KREGSA to setting the SMCs for groundwater levels is not 
protective of all beneficial users within the basin, particularly DAC residents who do not have the 
financial resources to address well impacts by themselves. In addition to not having the resources to 
construct deeper wells, low-income communities also do not have the resources to implement water 
treatment systems that require expensive operation and maintenance costs. Moreover, deeper wells 
and water treatment systems result in a significant increase in energy, operation, and maintenance 
expenses that can increase water bills in small water systems above the California water affordability 
threshold of 1.5% of MHI.  Based on the KRE GSP water budgets, rural domestic and small water system 

52

demand is very low compared to agricultural water uses and thus does not contribute substantially to 
the overdraft conditions. Nonetheless, the risks imposed on these drinking water users are overlooked 
and neglected, creating a disproportionate impact. 
 
This disproportionate outcome likely represents a disparate impact upon DACs and domestic well users. 
The legal concept of disparate impacts protects people of color and other groups from rules and 
regulations that are discriminatory in their effect, even when those rules and regulations were made 
without discriminatory intent. This protection applies to individuals in multiple contexts: the best known 
are housing, education, and employment. Disparate impact is a legal theory so its applicability is 
expansive, and could easily encompass willful regional dewatering that disproportionately affects 
communities of color, DAC residents, and rural domestic well owners compared to agricultural well 
operators. There are defenses to a disparate impact claim, such as demonstrating that a policy is the 
only possible method for achieving a certain goal. But given the seemingly arbitrary nature of the SMCs 
chosen by the KREGSA (as discussed below, this critique applies not only to the sustainability goal, but 
also to the MTs, MOs, and URs), and the heavy reliance the KREGSA has placed on its subjective localized 
decision making authority under SGMA in justifying their criterias, it will be difficult to prove that the 
criteria chosen are the only way to achieve the goal of SGMA. 

The regulations clearly establish that a failure to consider all beneficial uses and users of groundwater 
undermines the likelihood that a basin will reach its sustainability goal.  Civil rights-based class actions 53

caused by region-wide well dewatering would indeed endanger the GSP’s future legal viability. 

 
5. The GSA’s choice of SMCs ignores Water Code §106 priorities, violates the Human Right to 

Water, and threatens the successful implementation of the Safe and Affordable Funding for 
Equity and Resilience (SAFER) program. 

 
The cavalier treatment of dewatering of shallow water wells more likely used by domestic users upends 
the priority system in California as expressed in Water Code §106, which lists water use for domestic 
purposes as having the “highest priority,” with irrigation second. Also, the potential dewatering of wells 

52 Affordability threshold from the State Water Board’s Drinking Water State Revolving Fund.  
53 23 CCR §355.4(b)(4). 
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used for domestic purpose would result in myriad violations of the HR2W, which states that, “it is the 
established policy of the state that every human being has the right to safe, clean, affordable, and 
accessible water adequate for human consumption, cooking, and sanitary purposes.”  Although the 54

GSA does not have to comply with the HR2W, DWR must consider this right when, “revising, adopting, 
or establishing policies, regulations, and grant criteria when those policies, regulations, and criteria are 
pertinent to the uses of water [for domestic uses].”  The plain language of the HR2W makes it clear that 55

DWR may not approve the KRE GSP until the GSA justifies its choice of MTs, MOs, and URs in light of this 
right and the danger of well dewatering. 
 
Finally, this approach shifts the burden of protecting domestic water users and mitigating the impacts of 
continued groundwater overdraft conditions from the GSA, which has been empowered by the 
Legislature to curtail groundwater pumping,  to individual and community water users and the State 56

Water Resources Control Board, through the Safe and Affordable Funding for Equity and Resilience 
(SAFER) program (SB200). This shift in responsibility is inappropriate in light of the Legislature’s intent 
when it enacted SGMA. It also threatens the success of the SAFER program, which is being treated, via 
implication, as a backstop to the GSP. 
 

6. Specific Recommendations for DWR 
 
We recommend that DWR find the KRE GSP to be incomplete pending the adoption of the following 
recommendations. If DWR finds that one of our suggestions cannot reasonably be made in 180 days, 
DWR should require that revisions to the GSP be included within the 180-day cure period committing 
the KREGSA to address these shortcomings, and laying out a clear plan to accomplish the goal, to 
including a funding mechanism if appropriate. If the GSA fails to comply with these recommendations, 
DWR should find the Plan inadequate: 

● Clarify the model for water level decline used to develop MTs/MOs. According to the 
submitted GSP, the MTs are set at an elevation that allows operational flexibility in the face of 
the anticipated water level decline during a five-year drought at each representative monitoring 
well (RMW). In Section 4.2.1.1, the draft GSP states that, “[t]The actual decline during the 
historic 2012-2016 drought was determined and the minimum thresholds were set by adding 
that distance below the measurable objective for each Indicator Well in the network”. However, 
as stated in Section 4.2.2, “The actual decline during the historic 2011-2015 drought was 
determined and the minimum thresholds were set by adding that distance below the 
measurable objective for each indicator well in the network”. Based on the discrepancy in the 
draft GSP, it is not clear what timeframe was used to calculate the amount of decline during the 
recent drought. The GSP should clearly and transparently describe which five year period was 
used for developing MTs within the KREGSA area.  

● Describe how the approach to develop MTs/MOs is protective of diverse drinking water users. 
Per 23 CCR §354.28, these assessments should be included in the GSP in order for the public and 

54 Water Code §106.3(a). 
55 Water Code §106.3(b). 
56 Water Code §10726.4. 

26 
 



 
DWR to be able to fully evaluate how the MOs and MTs may affect the interests of beneficial 
uses and users.  

● Clarify how the projected water level decline before reaching the UR is not significant and 
unreasonable as described in 23 CCR §354.26. In particular, clarify how the UR are protective 
and adequately capture the impacts to DACs and domestic well owners. 

● Clarify the process for evaluating minimum threshold exceedance and the potential actions to 
address exceedance. This clarification should describe the evaluation process, potential actions 
taken, and the funding to implement actions. The submitted KRE GSP indicates that once a MT is 
reached at one representative monitoring well, “further action” will be taken (Section 4.2.1.2). 
However, it is not clear what action will be taken, nor when the action will be performed relative 
to the time when the minimum threshold was exceeded, nor how the action will be funded.  

● Develop and include a plan that outlines steps, including proactive assistance measures, that 
will be taken if a drinking water well goes dry as a result of the KREGSA’s management actions 
and projects. More detailed recommendations of a drinking water well mitigation program is 
included in the Projects and Management Actions Section of this letter. 

● Include analysis of how groundwater gradients will influence water quality and water levels at 
each minimum threshold. Based on our analysis (see Figures 2A and 2B), the amount of water 
level decline is not consistent throughout the KREGSA area. For example, water levels would be 
expected to decline as much as 46 feet at the MO and 96 feet at the MT at RMW X176A near 
London (a DAC), but increase 9 feet at the MO and decline 34 feet at the MT at RMW 
15S25E19A001MX near Orange Cove (a DAC). If groundwater levels are managed to the MOs, 
this may result in changes to the overall groundwater direction gradients in the KREGSA, which 
could potentially result in changes to water quality. Therefore, the impacts to groundwater 
gradients at the proposed MOs and MTs be analyzed and described in the GSP, as well as 
impacts to drinking water wells. It would also be helpful if this analysis of groundwater gradient 
changes also takes into account the proposed MOs and MTs developed by other GSAs within the 
subbasin near the KREGSA area. 

● Identify domestic well users that could potentially be impacted under the proposed 
MOs/MTs, and develop protective minimum thresholds near vulnerable communities, 
including domestic wells, to avoid localized impacts and ensure the protection of these 
important water sources. Near small community water systems and domestic well users, 
KREGSA should reconsider the approach of setting area-specific water level MOs and MTs, as the 
current proposal leaves key beneficial users in the subbasin, specifically domestic well users and 
S/DACs vulnerable to significant impacts. It is important to protect vulnerable communities’ 
access to a reliable source of water, thus minimum thresholds for groundwater levels should be 
set at a level above the screen of the shallowest domestic well.  

Groundwater Quality  
Recommendations to DWR 

1. The MTs and MOs chosen by the GSA flaunt both the letter and intention of SGMA. 
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The purpose of MTs is to delineate, “the point in the basin that, if exceeded, may cause undesirable 
results.”  This makes setting MTs a critical function for measuring progress towards sustainable 57

groundwater management. The regulations define the MT for water quality as, “the degradation of 
water quality… that may lead to undesirable results.”  And in all cases, MTs for water quality must be 58

quantified at each monitoring site or representative monitoring site.  MOs for water quality must also 59

be quantified, and located at each monitoring well where an MT is sited.  60

Despite these clear rules, KREGSA chose to utilize a text-based MT for groundwater quality: “The 
minimum thresholds will be set at levels protective of human health as applicable for the respective 
constituents of concern….”  61

This choice by itself violates the requirements of SGMA because it does not provide an actual MCL, nor 
does it clearly define which constituents of concern (COC) are included in this proposed MT; it provides a 
formula for identifying an MCL. This is not the same thing. 23 CCR §354.28(a), expressly requires the 
assignment of a numerical value at each monitoring site for each COC. 

This may seem like a trivial objection at first glance, but there is an obvious rationale from the point of 
view of the GSA. To understand the GSA’s intent in not setting a quantifiable MT (already a violation of 
SGMA), we must examine how the GSA also set its MO for water quality. 

As noted above, the regulations require that MOs (like MTs) are assigned a quantified value.  However, 62

KREGSA drafted a text-based MO which provides a differential approach to management depending on 
whether or not a well has a, “recent history of being above MCLs.”  If the well has a recent history of 63

being below the MCL, the MO is, “to maintain water quality at potable water standards.”  Assuming 64

“potable standards” is in reference to MCLs, this allows the GSA to sit idle while water quality edges 
towards the MCL – which is also the MT. Upon reaching MTs, the GSP requires the GSA only maintain 
quality.  The MOs need to be set in a way to provide a buffer, where possible, from water quality 65

approaching the MCL for each COC. Fluctuations of contaminants with acute harm, such as nitrate, must 
be prevented from ever exceeding the MCL to prevent harm to human health.  

For any well already above the MCL, the GSP’s MO is, "no further degradation." However, nowhere in 
the GSP do they identify which wells are currently above the MCL for which COCs – meaning it's 
impossible to determine from the GSP, as written, which standard or quantitative value applies to which 
monitoring site. 

The GSA would likely counter that its “MO” for water quality does in fact require it to, “maintain potable 
water standards” if the well has a “recent history of being below MCLs.” It may depend on how the GSA 
chooses to define, “potable water standards.” However, this is besides the point. The MOs and MTs are 
not quantified as required by 23 CCR §§354.28(a) and 354.28(b), and thus in flagrant violation of SGMA. 

57 23 CCR §354.28(a). 
58 23 CCR §354.28(c)(4). 
59 23 CCR §354.28(a). 
60 23 CCR§354.28(b). 
61 KRE GSP §4-21, pg. 275. 
62 23 CCR §354.28(b). 
63 Kings River East GSP §4-41, Pg. 285. 
64 Kings River East GSP §4-41, Pg. 285. 
65 Kings River East GSP §4-41, Pg. 285. 
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DWR should not reward this obfuscation by a governmental entity. The lack of quantified MTs violates 
SGMA, and the non-quantified Water Quality SMCs must be rejected. DWR should also ensure that the 
GSA provides the current concentrations for chemicals of concern at each monitoring site. A failure to 
include this data will place the Plan outside of substantial compliance per §355.4(b), as it would 
materially affect the ability of DWR to evaluate the likelihood of the Plan’s success. It would also fail to 
satisfy review under §355.4(b)(1), which requires that SMCs be, “reasonable and supported by the best 
available information and best available science.” 

DWR should find the Plan incomplete pending the adoption of our recommendations on the water 
quality SMCs.  

 

2. KREGSA’s interpretation of “operational flexibility” is incorrect and should be removed from the 
GSP. 

The operational flexibility rule found in 23 CCR §354.28(c) serves as a mandate from DWR to not set 
overly optimistic quantified MOs: 

“Measurable objectives shall provide a reasonable margin of operational flexibility under adverse 
conditions which shall take into consideration components such as historical water budgets, seasonal 
and long-term trends, and periods of drought, and be commensurate with levels of uncertainty.” 

The rule in 23 CCR §354.28(g) makes it even more clear that operational flexibility concerns the value of 
the quantified MO: 

“An Agency may establish measurable objectives that exceed the reasonable margin of operational 
flexibility for the purpose of improving overall conditions in the basin, but failure to achieve those 
objectives shall not be grounds for a finding of inadequacy of the Plan.”  

Here is how the KREGSA creatively interpreted “operational flexibility” in the KRE GSP: 

“For wells within the monitoring network (either existing or future wells), where concentrations of the 
constituents of concern have a recent history of being below MCLs, the operational flexibility is the 
difference between the MCL and recent historic concentration of concern.”  (Emphasis added) 66

Somehow, the KREGSA has interpreted 23 CCR §354.28 to allow them (under adverse conditions) to 
ignore their un-quantified “MO” for water quality altogether until reaching the MCLs – which is also 
their MT. The obvious design behind this interpretation is to avoid any situation where the GSA will be 
required to regulate groundwater pumping due to an increase in contamination, or provide mitigation 
measures to impacted drinking water wells, which is more likely to occur during adverse conditions, 
when increased pumping can entrain and concentrate contaminants.  

DWR should find the KRE GSP incomplete pending the removal of the foregoing passage from the Plan. If 
the GSA refuses to remove it within the 180-day period, DWR should find the Plan inadequate. 

3. Inconsistencies in Listing Chemicals of Concern. 

66 Kings River East GSP §4-41, Pg. 285. 
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The GSA is given some freedom by SGMA in determining what chemicals of concern it will test for at 
monitoring sites.  However, once a contaminant of concern is included in the Plan, it must be given 67

quantifiable SMCs so that the GSA can determine the progress it is making towards sustainable 
groundwater management.  68

In the KRE GSP, only nitrate and DBCP are listed as chemicals of concern.  As discussed above, the MTs 69

for these chemicals are improperly set by oblique reference to the MCLs instead of being quantified. 
This lack of quantified numerical MTs for these chemicals violates SGMA. Also as noted above, the 
current concentrations of these chemicals in each monitoring well should be identified in the GSA, and 
failure to do so warrants DWR finding the GSP incomplete per 23 CCR 355.4(b). 

Furthermore, 1,2,3-TCP is mentioned as a chemical of concern in the Executive Summary and in the 
Basin Setting sections of the GSP. However it is not included in the Groundwater Quality section where 
Nitrates and DBCP are discussed. It appears that this may have been oversight. CWC did mention this in 
our public comment to the GSP, to which the KREGSP replied with a boilerplate reading, “Thank you for 
your comments. All comments are given due consideration.” It is possible that this omission was caused 
by an innocent oversight during the GSA’s review process. However, the oversight has serious 
repercussions because it results in the SMCs for 1,2,3-TCP being excluded from every monitoring well in 
the KREGSA boundary (or it would, if the SMCs had been properly included in the GSP). Therefore, this 
oversight would place the Plan outside of substantial compliance with 23 CCR 355.4(b), both because it 
makes the Plan less likely to succeed due to unknown levels of contamination by 1,2,3-TCP, and because 
the confusion materially affects DWR’s ability to analyze the likelihood of success of the Plan.  

4. The KREGSA should conduct an economic impact assessment prior to selecting their new SMCs. 

In addition to the above, this section requires more clarity to assess whether the KRE GSP has 
adequately considered potential impacts to drinking water beneficial users with regards to water 
quality. In particular, an evaluation of the economic impacts of groundwater quality SMCs is missing 
from the GSP. Because public water systems are required by state law to be in compliance with water 
quality objectives, increased contamination levels or the appearance of new contaminants will cause 
water systems to utilize more expensive treatment methods or have to invest in developing new cleaner 
replacement sources of water. If treatment is not feasible they may need to blend or arrange for bottled 
water deliveries. This danger also applies to the owners of domestic wells and state small water systems, 
both of which are not required to test, nor do the users of these sources of water often have the 
resources to conduct regular testing for COCs. Residents may become exposed to hazardous 
contaminants without even knowing it, posing a significant public health issue. Further, households and 
communities already utilizing point of use/point of entry (POU/POE) filtration systems may no longer be 
able to use them if contaminant levels rise too high.  

These increased expenses are unreasonable barriers to safe, affordable, and accessible drinking water 
and therefore would be inconsistent with SGMA and the Human Right to Water. They also impact the 
viability of the SAFER program, which is treated, by implication, as a backstop to the plan. Finally, the 

67 23 CCR §354.26(a). 
68 23 CCR §354.28(a). 
69 Kings River East GSP §4-34, pg. 278. 
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disproportionate effect of these expenses on protected classes may represent a civil rights violation 
under a theory of disparate impact, as described earlier in this comment letter. 

 
5. Specific Recommendations for DWR 

 
We recommend that DWR find the KRE GSP to be incomplete pending the adoption of the following 
recommendations. If DWR finds that one of our suggestions cannot reasonably be made in 180 days, 
DWR should require that revisions to the GSP be included within the 180-day cure period committing 
the KREGSA to address these shortcomings, and laying out a clear plan to accomplish the goal, to 
including a funding mechanism if appropriate. If the GSA fails to comply with these recommendations, 
DWR should find the Plan inadequate: 

● Clearly identify and describe the current level of contamination at each representative 
monitoring well and attribute specific numeric values for MTs/MOs for each contaminant of 
concern. Quantitative values need to be established for MTs/MOs for each applicable 
sustainability indicator at each RMW as is required by 23 CCR §354.28 and 23 CCR §354.30. This 
information should be presented clearly with either tables or maps so that both the public and 
DWR can evaluate the proposed sustainability management criteria (SMC). Without clearly 
articulating either the current water quality levels or the values of the contaminants of concern 
at the MTs/MOs, the KREGSA will not be able to adequately monitor progress towards goals and 
will not be able to effectively monitor to avoid undesirable results. Without clearly articulating 
these in the KRE GSP, the public also cannot adequately evaluate potential impacts. The GSA 
should also properly consider 23 CCR 354.28(g) (operational flexibility) when setting the MOs. 

● Provide an analysis of water quality data in the GSA, including a discussion of whether 
contaminants of concern present in the basin should be included in the GSP. Based on an 
analysis of available data, the GSA should determine and explain inclusion or exclusion of a 
particular contaminant in the GSP and monitoring program. As part of the data review, the GSP 
should also identify any water quality data gaps that need to be addressed by the GSA. 

● Include maps of existing nitrate and 1,2-dibromo-3- chloropropane (DBCP) contamination in 
the KREGSA. The submitted KRE GSP mentions that maps for these contaminants  are not 
available for this area; however, as required by 23 CCR §354.16, each GSP needs to provide a 
description of “groundwater quality issues that may affect the supply and beneficial uses of 
groundwater, including a description and a map of the location of known groundwater 
contamination sites an plumes”. Further, in regards to nitrates, Alta Irrigation District has 
already developed heat maps of nitrate contamination through the CV-SALTS process and most 
recently through the Alta Management Zone Pilot Project for the newly passed Central Valley 
Basin Plan Amendments. As groundwater quality monitoring in the GSA is improved, the 
accuracy of these maps can also improve, but in the meantime, maps of contaminants 
developed by CV-SALTS, USGS GAMA, or other well monitoring programs should be included. 
We provided the GSA with some potential nitrate maps for their consideration, however these 
were not incorporated into the GSP.  

● Include 1,2,3-trichloropropane (TCP) in the SMCs. Though 1,2,3-TCP is mentioned in the 
executive summary and in Section 3.1.9, the KRE GSP only discusses salinity, nitrate, and DBCP 
for groundwater quality conditions (Section 3.2.8). 1,2,3-TCP, and any other relevant 
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contaminants of concern should be included in establishing MTs/MOs for each RMW. If no other 
contaminants are present, KREGSA should describe what data they used to verify this or what 
the reasons were for not including these contaminants. Failing to include 1,2,3-TCP as part of 
the SMC does not allow the public to adequately evaluate groundwater quality conditions nor 
does it establish MTs/MOs that accurately capture potential impacts to groundwater quality. In 
addition to including 1,2,3-TCP, the submitted GSP would benefit from an explanation of how 
the Plan will be updated to align groundwater monitoring efforts and the SMCs with any 
emerging contaminants in the basin and any future new MCLs. 

● Include an analysis of the relationship between changes in groundwater levels and 
groundwater quality concentrations. Section 4.5.2 of the submitted GSP mentions that, 
“Declining water levels can potentially lead to increased concentrations of some chemicals that 
reside in larger proportions in deeper aquifer zones, such as arsenic or uranium. Conversely 
rising water levels can also lead to increased concentrations of some chemicals of concern, for 
example nitrates, that may reside in unsaturated soils at shallower depths”. In order to clearly 
evaluate this relationship, KREGSA should undertake an analysis of the change in water quality 
constituent concentrations relative to change in water levels,  particularly over drought 

70

periods, to evaluate the potential relationship between water quality and groundwater 
management activities Groundwater pumping can not only cause the movement of 

71

contaminant plumes, but can cause the release of naturally occurring contaminants such as 
arsenic or pumping from deeper portions of the aquifer and then irrigating can bring up 
contaminants found in deeper portions of the aquifer and cause them to impact shallow well 
users. 

● Revise the undesirable results for groundwater quality as follows:  

The GSA should measure each COC according to the below criteria for each RMW at least 
annually: 

1. Any degradation above the MCL; or 
2. If under the MCL, a degradation of more than 25% of the MCL value, or approaching 

75% of the total MCL value, thus leaving a safety buffer of 25% of the MCL value; or 
3. If the RMW is previously over the MCL, any further degradation. 

The GSA should apply its management policies for URs where 15% of monitoring wells exceed 
any of these criteria for two consecutive years at the same wells. Any UR that is determined to 

70 See P.A.M. Bachand et. al. Technical Report: Modeling Nitrate Leaching Risk from Specialty Crop Fields During On-Farm 
Managed Floodwater Recharge in the Kings Groundwater Basin and the Potential for its Management 
https://suscon.org/wp-content/uploads/2018/10/Nitrate_Report_FInal.pdf. See also, Groundwater Recharge Assessment Tool, 
created by Sustainable Conservation to help groundwater managers make smart decisions in recharging overdrafted basins, 
including modeling whether a particular recharge project would result in short or long term benefits or harms to water quality, 
http://www.groundwaterrecharge.org/.  
71 More information about groundwater quality and the relationship between changes in groundwater levels can be found in 
the following resources: Stanford, 2019. “A Guide to Water Quality Requirements Under the Sustainable Groundwater 
Management Act”; Community Water Center, 2019. “Guide to Protecting Drinking Water Quality Under the Sustainable 
Groundwater Management Act.”; 
https://d3n8a8pro7vhmx.cloudfront.net/communitywatercenter/pages/293/attachments/original/1559328858/Guide_to_Prot
ecting_Drinking_Water_Quality_Under_the_Sustainable_Groundwater_Management_Act.pdf?1559328858 

Community Water Center and Stanford University, 2019. Factsheet “Groundwater Quality in the Sustainable 
Groundwater Management Act (SGMA): Scientific Factsheet on Arsenic, Uranium, and Chromium” for more 
information. 
https://d3n8a8pro7vhmx.cloudfront.net/communitywatercenter/pages/293/attachments/original/1560371896/CWC
_FS_GrndwtrQual_06.03.19a.pdf?1560371896. 
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be a health hazard by a county, State or Federal agency should be immediately addressed even 
if it does not meet the above criteria. 

● Coordinate with local and regional water agencies and/or the counties of Fresno and Tulare to 
implement groundwater quality remediation projects that could improve both quality as well 
as levels and to ensure groundwater management does not cause further degradation of 
groundwater quality. The strategic governance structure of GSAs can uniquely leverage 
resources, provide local empowerment, centralize information, and help define a regional 
approach to groundwater quality management unlike any other regional organization. When 
implemented effectively, GSAs have the potential to be instrumental in reducing levels of 
contaminants in their regions, thus reducing the cost of providing safe drinking water to 
residents. GSAs are the regional agency that can best comprehensively monitor and minimize 
negative impacts of declining groundwater levels and degraded groundwater quality that would 
directly impact rural domestic well users and S/DACs within their jurisdictions. When potential 
projects are proposed, KREGSA should consider how projects could potentially both positively 
and negatively impact groundwater quality conditions and should take leadership in 
coordinating regional solutions. 

 

GSP Section 5: Monitoring Network  
SGMA and Regulatory Requirements 
 
Each basin is required by 23 CCR 354.33 to, “have a monitoring network that shall be developed for each 
basin, including monitoring objectives, monitoring protocols, and data reporting requirements.” The 
monitoring network must, “promote the collection of data of sufficient quality, frequency, and 
distribution to characterize groundwater and related surface water conditions in the basin and evaluate 
changing conditions that occur through implementation of the Plan.”  72

 
The KREGSA GSP 

As currently developed, the monitoring network proposed in the submitted KRE GSP does not 
adequately monitor how groundwater management actions related to groundwater levels could impact 
vulnerable communities. Furthermore, the GSP lacks clarity surrounding the KREGSA’s access to 
groundwater samples for determining quality.  
 
Community Feedback on the Draft-GSP 
 

The following are some  community comments that relate to the monitoring network of the KRE GSP:   
73

“The lack of monitoring wells in the northern area of the KREGSA is concerning.  
How will we know what is in the water there?” 
“I feel that domestic wells that are much deeper should have some sort of monitoring and a cap on 
pumping, like for Ag wells.” 
“Small domestic wells need to be included in any analysis and used to update the GSP.” 

72 23 CCR §354.33; Water Code §10733.2. 
73 Comments in red were received at the La Voz de Vecinos Unidos workshop and purple comments were received at the 
Yettem-Seville Community Services District workshop.  
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“The well monitoring system for water quality is inadequate.” 

 
Recommendations to DWR 

Robust monitoring networks are critical to ensuring that the GSP is on track to meet sustainability goals. 
GSAs undertaking recharge, significant changes in pumping volume or location, conjunctive 
management or other forms of active management as part of GSP implementation, must consider the 
interests of beneficial users, including domestic well owners and S/DACs.  

Our recommendations  in this section are varied in nature, but taken individually and together they 
show that this section of the GSP is not in substantial compliance per 23 CCR 355.4(b) for two reasons. 
First, the lack of robust monitoring in and of itself makes the Plan unlikely to attain its sustainability goal 
because it prevents the GSA from knowing whether or not its actions are making progress towards 
achieving sustainable groundwater management. For example, the lack of information makes it 
impossible for DWR to determine if URs have occurred relative to the geographical location of 
subgroups of beneficial users. And second, the data gaps caused by the deficiencies in the monitoring 
network materially affect DWR’s ability to analyze the likelihood of success for the GSP. Both of these 
theories are independently grounds for finding the GSP incomplete or inadequate. 
 
In light of this, we recommend that DWR find the KRE GSP to be incomplete pending the adoption of the 
following recommendations. If DWR finds that one of our suggestions cannot reasonably be made in 180 
days, DWR should require that revisions to the GSP be included within the 180-day cure period 
committing the KREGSA to address these shortcomings, and laying out a clear plan to accomplish the 
goal, to including a funding mechanism if appropriate. If the GSA fails to comply with these 
recommendations, DWR should find the Plan inadequate: 

● Include well construction information for all RMWs included in the GSP. The submitted GSP 
identifies RMWs but does not include well construction information for these wells as is 
required for all monitoring wells by 23 CCR §352.4. This type of information is critical to allow 
the public and DWR to evaluate if the RMWs are adequate in evaluating water levels relative to 
the MOs and MTs over the long term. Without well construction information for monitoring 
wells included in the GSP, the public and DWR cannot evaluate how representative the water 
quality sampling depths are of the zones used for drinking water purposes by domestic well 
users and community water systems. Well depth information is also important for evaluating 
supply impacts specifically for shallow domestic well owners.  

● Determine if there are confined or semi-confined aquifers that have water quality problems 
that require special monitoring at specific depth intervals. We know that the underground 
strata in the GSA is non-homogeneous and we know contaminants such as nitrate vary in 
concentration by depth. Any groundwater quality monitoring system must recognize that depth 
of sampling is an important parameter for accuracy of level and location of contamination. 

● Develop long-term access agreements for RMWs that use private wells. Section 5.2.8.3 of the 
draft GSP states that, “Currently, most of the wells monitored in unincorporated areas are 
privately owned.” Collecting data from private wells is not a reliable approach due to access 
challenges, lack of well construction information, and unreliable accounting of pumping or 
non-pumping measurements. DWR should require the GSA to specifically identify the RMW 
owners and operators, include signed long-term access agreements, and identify a plan to 
obtain adequate monitoring data should for any reason the well owners not grant access to the 
wells or provide associated data to the KREGSA. It also appears that a number of the water 
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quality RMWs are owned by small community water systems. These systems often have limited 
resources and can be less consistent with their water quality and other reporting, despite the 
regulatory requirements in place. These systems are also more prone to significant changes such 
as closure or acquisition and consolidation into larger systems. In light of this, the KREGSA 
should be required to craft a plan in order to maintain consistency for future sustainability 
analysis. If necessary the KREGSA should conduct its own water quality analysis. 

● Clarify the process for increased water quality monitoring after MTs are exceeded. Section 
4.5.3.4 of the submitted KRE GSP states that “If an undesirable result occurs with regard to 
groundwater quality, actions may include increased frequency of monitoring well sampling.” 
However, based on the information presented in the draft GSP, the KREGSA has no control over 
or access to the water quality RMWs, nor does the KREGSA plan to collect water quality samples 
from the RMWs. This issue is related to the lack of long-term access agreements with RMWs 
that are privately owned. DWR should require that KREGSA must clarify what their plan is for 
increased water quality sampling at the water quality RMWs, should water quality MTs be 
exceeded. 

● Expand the monitoring network to address gaps in the northeastern part of KREGSA near the 
communities of Reedley and Orange Cove and clarify the locations and uses of the new 
RMWs. Figure 4 shows the locations of the water quality monitoring wells, which we have 
presumed to be RMWs. Based on our review, it appears that the community water systems 
within most of the DACs are well represented by this network, but that DACs of Orange Cove 
and the northern isolated portion of Reedley are not covered by the monitoring network. Based 
on the information presented in Section 5.5.8.2, it looks like limited monitoring will be 
conducted in the northern and northeastern areas of KREGSA with high densities of over 200 
domestic well users, which may constitute data gaps in the monitoring network. Therefore, the 
proposed network of water quality and water level RMWs appear to be insufficient to monitor 
impacts to drinking water beneficial users, particularly domestic well users, DACs and small 
water systems. This monitoring is required by 23 CCR §354.34. Therefore, DWR should require 
KREGSA to develop plans to fill the data gaps for these sensitive communities and specify where 
the location of these new RMW will be located and if they will be used for groundwater level or 
quality MTs/MOs.  

● Expand monitoring network to better capture impacts to domestic wells. As described in 
Section 4.5.1.2, the planned water quality monitoring network for the KREGSA is solely 
comprised of public supply wells, which provide limited coverage for rural residential areas. 
Because of this, the water quality conditions outside of urban agencies’ service area may be 
vulnerable if future water level declines result in degraded water quality. Without adequate 
monitoring that captures shallow aquifer impacts for both levels and quality, domestic well 
users may be vulnerable to lack of access to safe water.  

● Clarify how the monitoring frequency for groundwater quality will accurately achieve water 
quality sustainability. Table 4-10 of the submitted KRE GSP identifies selected water quality 
RMWs and the testing frequency for contaminants of concern (COCs), including  Nitrate as N and 
DBCP. Some of the RMWs are not sampled yearly for each of the COCs, and in some cases the 
RMWs are not sampled for the COCs for periods exceeding two years. For example, RMW 
CA5410008 monitored by Orosi Public Utility District tests DBCP every 39 months based on Table 
4-10. However, as stated in Section 3.2.8.3of the draft GSP, “At the Orosi High School, DBCP 
concentrations between 140 and 235 feet in depth ranged from 0.06 to 0.20 ppb”, the MCL for 
DBCP is 0.0002 mg/L as shown in Table 4-9, which is equivalent to 0.2 ppb. In addition, the UR 
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for degradation of groundwater quality is defined as when “15% of the groundwater quality 
monitoring wells having reached either of these two criteria for two consecutive years at the 
same wells” (Section 4.5.1.1).Given that the testing frequency is more than two years, the UR 
can never be triggered for DBCP at ten out of fourteen RMWs  Since testing for DBCP occurs 
every three years, this sampling schedule is inconsistent with the criteria for determining UR. 
The GSP needs to be clarified to show how the monitoring frequency of identified COCs will be 
sufficient to achieve water quality sustainability, and how the monitoring frequency is consistent 
with the definition UR for degraded water quality. 

● Revise Section 5.2.8.2 to be specific to KREGSA. In Section 5.2.8.2 of the draft GSP, information 
that appears to be from the North Kings GSP was included in the KRE GSP: “Figure 5-2 shows 
that monitoring well density far exceeds the minimum goal of 2 wells/Township in most of the 
KREGSA. The lowest monitoring well densities are found in the northern portion of the NK GSA 
[sic] toward Friant and the eastern portion of the NK GSA along Highway 168 [sic].” This content 
and analysis should be revised to be specific to the KREGSA in order for the public and DWR to 
fully understand and evaluate the spatial data gap of the water level monitoring network. CWC 
raised this issue to the KREGSA in public comments submitted on the draft GSP. This lack of 
meaningful response to public comment does not reflect well on the GSP development process 
and does not provide confidence that the concerns raised by CWC were taken seriously. This 
should be considered by DWR when making the determination of “Whether the Agency has 
adequately responded to comments that raise credible technical or policy issues with the Plan,” 
pursuant to 23 CCR §355.4(b)(10).  

● Clarify how the GSA plans to align groundwater monitoring efforts and the SMCs with any 
emerging contaminants of concern and new MCLs.  

 

GSP Section 6: Projects and Management Actions 
SGMA and Regulatory Requirements 
 
The GSA must describe the,”criteria for projects and management actions to be included in a Plan to 
meet the sustainability goal for the basin in a manner that can be maintained over the planning and 
implementation horizon.”  74

 
The KREGSA GSP 

The Proposed Projects and Management Actions (P&MAs) sections lay out the key management 
decisions, adoptions of policies, and implementation of projects which the GSA intends to undertake in 
order to achieve the monitoring objectives and determine progress toward the SMCs presented in the 
previous sections.  

 
Community Feedback on the Draft-GSP 

The following are community comments  that relate to the projects and management actions of the 
75

KRE GSP:  

74 23 CCR §354.42 and Water Code §10733.2. 
75 Comments in red were received at the La Voz de Vecinos Unidos workshop and purple comments were received at the 
Yettem-Seville Community Services District workshop.  
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“A mitigation program to protect residents from the effects of the GSAs actions should be included 
in the GSP. 

“It will not be enough just to fine polluters; the source of pollution needs to be found and stopped.” 
 
Discussions at the GSP review meetings focused on concerns community members had around the 
actions that agricultural users and dairies would take to reduce their groundwater use. Community 
members were also concerned about the potential dewatering of wells, especially considering drinking 
water use only accounts for a small amount of water in the GSA.  
 
Recommendations to DWR 

It is critical to have a clear understanding of proposed P&MAs laid out in the GSP in order to determine 
the likelihood of KREGSA achieving sustainability goals. 

Pursuant to 23 CCR §355.4(b)(4) and 23 CCR §355.4(b)(5), DWR must make a determination of “whether 
the interests of the beneficial uses and users of groundwater in the basin, and the land uses and 
property interests potentially affected by the use of groundwater in the basin, have been considered” 
and “whether the projects and management actions are feasible and likely to prevent undesirable 
results and ensure that the basin is operated within its sustainable yield.” However, for the reasons 
identified below, we do not believe that the GSP includes sufficient detail regarding P&MAs in order for 
DWR to make such determinations as required by 23 CCR §355.4(b). 
 
In light of this, we recommend that DWR find the KRE GSP to be incomplete pending the adoption of the 
following recommendations. If DWR finds that one of our suggestions cannot reasonably be made in 180 
days, DWR should require that revisions to the GSP be included within the 180-day cure period 
committing the KREGSA to address these shortcomings, and laying out a clear plan to accomplish the 
goal, to including a funding mechanism if appropriate. If the GSA fails to comply with these 
recommendations, DWR should find the Plan inadequate: 

● The GSP should include a preliminary assessment of potential impacts and benefits of 
groundwater recharge in the water supply augmentation areas near DACs and small water 
systems. The KREGSA has identified areas within its sphere of influence where water 
augmentation projects can be utilized to support both increases in groundwater levels and 
improvements in groundwater quality, particularly in or adjacent to DACs (Tables 6-2 to Table 
6-13). The draft GSP included a Figure 6-2, “Water Supply Augmentation Areas,” which is 
omitted in the final GSP submitted to DWR, but is still listed in the table of contents. The 
identified areas covered DACs and small water communities within the KREGSA area, such as 
London and Dinuba, and are adjacent to DACs including Traver, Monson, Orosi, and Cutler. The 
GSP should better identify the potential impacts and benefits that might occur in order to avoid 
undesirable impacts to drinking water users, and lay out a process and criteria for the planning 
and implementation of groundwater recharge projects (see below). 

● The GSP should more clearly describe how the P&MAs contribute to the cumulative mitigation 
target and how they will achieve sustainability by 2040 per 23 CCR §355.4(b)(5). Section 4.1 of 
the KRE GSP states that each GSA in the basin, “is planning to implement projects and 
management actions in accordance with the agreed mitigation targets.” The incremental 
overdraft mitigation is applied as a phased approach for developing water level MOs and MTs. 
We acknowledge that the GSP further includes information on the potential P&MAs in Section 
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6.2 and 6.3. However, the GSP does not clearly identify how to achieve the overdraft mitigation 
goal as presented in Table 4-3 through implementation of these P&MAs. This same comment 
was provided to KREGSA in our November comment letter. Their response this comment  was as 
follows: “KREGSA believes that groundwater sustainability will be achieved through 
implementation of proposed projects and with neighboring subbasins mitigating their portion of 
overdraft w/ in the Kings Subbasin.” This response seems inadequate to address our original 
concerns. 

● Concurrent implementation of management actions and proposed projects. The projects listed 
in Section 6.3 (including education and communication, well facility registration, groundwater 
quantification, and sustainable water supply for new development) will greatly aid the KREGSA 
in achieving its sustainability goals. However, as currently presented in the submitted GSP, these 
projects will only be implemented if other projects are not sufficient to meet sustainability 
goals. The projects in Section 6.3 will also take a relatively long time to develop. The timelines 
for these management actions should be moved forward in order to facilitate the success of the 
GSP. Also, “education and communication” and “groundwater quantification” are required for 
the GSP to meet the requirements of both SGMA and the HR2W. These items cannot be delayed 
without violating California law. 

● Develop criteria for recharge projects that prevent unintended impacts to drinking water. 
Groundwater recharge projects can have multiple benefits, such as increasing groundwater 
storage and levels, as well as diluting contaminant plumes and improving groundwater quality. 
However, if not properly designed, recharge projects may mobilize nitrates, pesticides, and 
fertilizers, as well as naturally occurring contaminants, and can lead to the further degradation 
of groundwater quality, impacting drinking water wells. Currently, it is unclear if these proposed 
projects include precautions for groundwater quality degradation or if groundwater quality is 
included in the monitoring plan of these projects. In order to develop recharge projects that 
move the subbasin towards sustainability, avoid the further degradation of groundwater, and 
improve drinking water conditions, the GSP should be modified to include the following:  76

1. When selecting sites for on-farm recharge projects, GSAs should work with growers 
who are implementing some or all of the following in order to minimize the mobilization 
of pesticides and fertilizers: 

● Using best management practices that optimize chemical use so residuals do 
not enter recharge water; 

● Growing crops that require fewer fertilizers (e.g. legumes); 
● Recharging during winter months (when less/no fertilizer is being used); 
● Minimizing fall applications of fertilizers and pesticides; 
● Locate projects in areas away from dairy operations. 

2. When implementing on-farm recharge projects, recharge on the same plot of land 
annually for a consecutive number of years in order to most effectively flush out and 
dilute residual contaminants (especially nitrate) left behind from previous applications. 
Continued flushing will also help reduce bicarbonate, calcium, and organic carbon 

76Community Water Center. Guide to Protecting Drinking Water Quality Under the Sustainable Groundwater Management Act. 
https://d3n8a8pro7vhmx.cloudfront.net/communitywatercenter/pages/293/attachments/original/1559328858/Guide_to_Prot
ecting_Drinking_Water_Quality_Under_the_Sustainable_Groundwater_Management_Act.pdf?1559328858. 

38 
 

https://d3n8a8pro7vhmx.cloudfront.net/communitywatercenter/pages/293/attachments/original/1559328858/Guide_to_Protecting_Drinking_Water_Quality_Under_the_Sustainable_Groundwater_Management_Act.pdf?1559328858
https://d3n8a8pro7vhmx.cloudfront.net/communitywatercenter/pages/293/attachments/original/1559328858/Guide_to_Protecting_Drinking_Water_Quality_Under_the_Sustainable_Groundwater_Management_Act.pdf?1559328858


 
transport which will limit their impact on the dissolution and release of uranium and/or 
arsenic. 

3. Prior to implementing any recharge project, identify all nearby drinking water wells 
(both public supply and private wells). Additional monitoring wells that collect 
groundwater quality samples may need to be installed in key areas to protect public 
health.  

4. Prior to implementing any recharge project, collect data to characterize the upper soil 
zone and groundwater quality, including the amount of fertilizer applied and any 
naturally occurring contaminants present in the soil. Monitor and adjust the quality of 
water being recharged in order to limit the mobilization of naturally occurring 
contaminants (e.g. monitoring oxygen, pH, electrical conductivity, and nitrate levels). 

5. Consider recharging through excavated points, ditches/canals, and other designated 
recharge basins in order to bypass soil layers with naturally occurring contaminants, 
pesticides, and/or nitrate. 

● Include a Drinking Water Well Mitigation Program. A GSP which lacks a mitigation program to 
prevent and mitigate the short-term effects and long-term impacts of projects and management 
actions (P&MAs) on the residents of disadvantaged communities (“DACs”) as to the safety, 
quality, affordability, or availability of domestic water, violates both the Human Right to Water 
and SGMA itself. 

The Human Right to Water makes it, “the established policy of the state that every human being 
has the right to safe, clean, affordable, and accessible water adequate for human consumption, 
cooking, and sanitary purposes.”  Although the HR2W is a relatively new law, the intent behind 77

it is not; the California legislature has recognized that water used for domestic purposes has 
priority over all other uses since 1913.  Reserving top priority for domestic water use was first 78

codified in 1943, in Water Code §106, which declares it, “established policy of this State that the 
use of water for domestic purposes is the highest use of water and that the next highest use is 
for irrigation.”  In 1989, §116270 (a) was added to the California Health and Safety Code, 79

establishing that, “every citizen of California has the right to pure and safe drinking water.”  And 
then in 2012, the HR2W added Water Code §106.3. Even more recently the passage of the Safe 
and Affordable Drinking Water Act by Governor Newsom indicates a clear State-level interest in 
protecting the drinking water access of California’s most vulnerable residents. 

Taken as a body, these laws represent a century-long prerogative of protecting water used for 
domestic purposes against competing uses, with the HR2W representing only one of the most 
recent and strongest statement of this support. 

To ensure compliance with the Legislature’s long established position, the HR2W requires that 
agencies, including the Department of Water Resources, must consider HR2W when “revising, 
adopting, or establishing policies, regulations, and grant criteria,” when those criteria are 
“pertinent” to domestic water users.  80

77 Water Code §106.3 (a). 
78 Senate Floor Analysis, AB 685, 08/23/2012. 
79 This policy is also noted in the Legislative Counsel’s Digest for AB 685. 
80 Water Code §106.3 (b). 
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A failure to include a drinking water well mitigation program to protect drinking water users 
from the side effects of P&MAs also violates SGMA itself. SGMA authorizes a GSA to undertake 
projects and perform management actions of the sort that will lead to groundwater degradation 
only when “necessary or proper” to carrying out its statutory mission.  The limiting language 81

“necessary or proper” greatly restricts the authority of the GSA when planning projects and 
management actions. It is not “proper” to implement P&MAs in a way to cause significant harm 
to a class of beneficial users to the benefit of another. This language requires a mitigation 
program to comply with other California laws. 

The limiting term “necessary” invites a narrow legal interpretation, therefore most P&MAs that 
a GSA proposes and undertakes must be a “proper” exercise of its authority. Although “proper” 
is undefined in SGMA, a court would almost certainly find the term precludes the adoption of a 
P&MA that will violate another California law, such as the HR2W and correlative rights. Because 
the HR2W is not limited by the sustainability deadline of SGMA, if the result of a proposed 
project or management action is to temporarily reduce access to clean, safe, and affordable 
water for domestic use, the HR2W is still violated whether or not the sustainability goal will be 
met post hoc. This would apply both to Water Code §106.3 (a) and (b). Such a P&MA would not 
be a proper exercise of the GSA’s authority, and if it is not truly necessary (that is, ruled 
“necessary” by a court), then the GSA could not authorize the project or management action. 

However, if the GSA has in place a mitigation program that prevents the reduction in quality, 
affordability, and accessibility guaranteed by the HR2W, and has necessary mitigation programs 
to ensure should negative impacts do occur, that people are not left without safe and affordable 
drinking water, then there is no violation of residents’ rights, and the GSA action would be 
“proper”, even if not “necessary.” Since the action must only be, “necessary or proper,” to be 
allowed by SGMA. 

Furthermore, in choosing this language the Legislature clearly did not intend to authorize GSAs 
to “pass the buck” to other programs such as SAFER, the Central Valley Basin Plan Amendments, 
or State Water Board enforcement actions when its P&MAs create drinking water issues that 
those programs and authorities must fix.   For a GSP to be a “proper” exercise of a GSA’s 82

authority under SGMA, it must respect the HR2W within the GSP document itself, and not rely 
on the possibility of an outside program stepping in to prevent or mitigate the harm. DWR must 
review the GSP for HR2W compliance, not the GSP plus unidentified backstop programs. This 

81 Water Code §10726.2: Additional Authorities of Groundwater Sustainability Agency Relating to Acquisitions; 
Augmentation of Local Water Supplies; Transfers and Exchanges of Water; and Treatment:  “A groundwater 
sustainability agency may do the following . . . (b) Appropriate and acquire surface water or groundwater and 
surface water or groundwater rights, import surface water or groundwater into the agency, and conserve and 
store within or outside the agency that water for any purpose necessary or proper to carry out the provisions of 
this part, including, but not limited to, the spreading, storing, retaining, or percolating into the soil of the waters 
for subsequent use or in a manner consistent with the provisions of Section 10727.2… (f) Transport, reclaim, 
purify, desalinate, treat, or otherwise manage and control polluted water, wastewater, or other waters for 
subsequent use in a manner that is necessary or proper to carry out the purposes of this part.” (Note:  “Part,” as 
used here in the Water Code, refers to the SGMA statutes as a whole as incorporated into the Code.) 
82 That said, financing from other programs should be considered when designing a mitigation program. For 
instance, compliance with the HR2W will raise the priority for funding projects under Prop. 68. But a GSP that 
allows the degradation of drinking water supplies without a mitigation program in place would still violate the 
HR2W. 

40 
 



 
requires a mitigation program for declining water levels and/or the degradation of water quality 
caused by P&MAs authorized by the GSP. 

That said, a drinking water well mitigation program could include a combination of different 
strategies such as: replacing impacted wells with new, deeper wells, connecting domestic well 
users to a nearby public water system, or in the short-term, providing bottled water. Note, 
short-term solutions such as bottled or tanked water must be followed-up with a long-term 
solution, such as new wells or consolidation. Short term interim solutions such as these are not 
cost-effective over the long term, and communities should not be forced to reside indefinitely 
without safe drinking water coming out of the taps in their homes.  

To aid the GSA in developing a robust mitigation plan, CWC conducted its own study on existing 
well mitigation programs in different contexts. KREGSA did not adopt our proposals, but in an 
effort to avoid our recommending that DWR find the Plan incomplete for lack of a mitigation 
program, the GSA did offer to work towards creating one after DWR approval of the plan. In 
light of this offer by the GSA and the clear legal necessity for a drinking water well mitigation 
program, we hope that DWR will encourage the GSA to follow through on developing a well 
mitigation plan, and commit to doing so in revisions to the GSP itself. DWR should require the 
GSA to have the program in place before engaging in any P&MAs, and we look forward to 
working with the GSA to develop the plan. 

GSP Section 7: Plan Implementation 

SGMA and Regulatory Requirements 
 
The Plan Implementation section of the KRE GSP reflects the statutory and regulatory requirements for 
submitting annual reports to DWR and preparing for periodic reviews of the GSP’s progress towards 
sustainable groundwater management by DWR.   83

 
Annual reporting requirements are found in 23 CCR §356.2. In addition to a general update and 
description of Plan progress, the GSA is specifically required to provide a detailed description and 
graphical representation of enumerated conditions within the basin.  The conditions that must be 84

discussed in the annual report are: 
1. Groundwater elevation data from monitoring wells identified in the monitoring network. 
2. Groundwater extraction for the preceding water year.  
3. Surface water supply used or available for use. 
4. Total water use. 
5. Change in groundwater storage. 

 
Additionally the annual report must include a description of progress towards implementing the Plan, 
including achieving interim milestones, and implementation of projects or management actions since 
the previous annual report.  85

 
The requirement for periodic 5-year review of Plan progress by the GSA is found in 23 CCR §356.4. The 
review must include the following material: 

83 23 CCR §356 et seq. 
84 23 CCR §356.2(b)(1-5). 
85 23 CCR §356.2(c). 
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1. A description of current groundwater conditions for each applicable sustainability indicator 
relative to measurable objectives, interim milestones and minimum thresholds. 

2. A description of the implementation of any projects or management actions, and the effect on 
groundwater conditions resulting from those projects or management actions. 

3. Elements of the Plan, including the basin setting, management areas, or the identification of 
undesirable results and the setting of minimum thresholds and measurable objectives, shall be 
reconsidered and revisions proposed, if necessary. 

4. An evaluation of the basin setting in light of significant new information or changes in water use, 
and an explanation of any significant changes. If the Agency's evaluation shows that the basin is 
experiencing overdraft conditions, the Agency shall include an assessment of measures to 
mitigate that overdraft. 

5. A description of the monitoring network within the basin, including whether data gaps exist, or 
any areas within the basin are represented by data that does not satisfy the requirements of 
Sections 352.4 and 354.34(c).  

6. A description of significant new information that has been made available since Plan adoption or 
amendment, or the last five-year assessment. The description shall also include whether new 
information warrants changes to any aspect of the Plan, including the evaluation of the basin 
setting, measurable objectives, minimum thresholds, or the criteria defining undesirable results. 

7. A description of relevant actions taken by the Agency, including a summary of regulations or 
ordinances related to the Plan. 

8. Information describing any enforcement or legal actions taken by the Agency in furtherance of 
the sustainability goal for the basin. 

9. A description of completed or proposed Plan amendments. 
10. Where appropriate, a summary of coordination that occurred between multiple Agencies in a 

single basin, Agencies in hydrologically connected basins, and land use agencies. 
11. Other information the Agency deems appropriate, along with any information required by the 

Department to conduct a periodic review as required by Water Code Section 10733. 
 
Each GSA is required by 23 CCR 352.6 to, “develop and maintain a data management system that is 
capable of storing and reporting information relevant to the development or implementation of the Plan 
and monitoring of the basin.” 
 
The KREGSA GSP 

The KREGSP suffers from a paucity of detail in this section. The plan for completing annual reports is one 
page, of which more than half is taken up by a table containing 23 CCR §356.2.  The rest of the material 86

on annual reporting is limited to a brief timeline for drafting the annual reports.  

The section on periodic review is even more vague. In addition to a table with the text of 23 CCR §356.4, 
it contains this text which represents the GSP’s entire plan for these critical reports:  

“Sustainable management of groundwater, by its very nature, is a dynamic effort resulting in new 
information and data that requires periodic evaluations of actions relative to sustainability goals. KREGA 
[sic] will periodically evaluate its GSP pursuant to SGMA §356.4. Results of these evaluations will be 
documented in assessments to DWR and are anticipated to occur concurrently with the first five-year 

86 Kings River East GSP, §7-7, Pg. 402. 
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updates to the GSP. Assessments may be issued more frequently if KREGSA determines an action is 
necessary, because failure to modify the current course of action would result in not achieving a 
sustainability goal.”  87

Finally, we note that the proposed data management system does not include water quality.  88

 
Recommendation to DWR 

Due to the vague benchmarks and schedules in this section, and the many unresolved deficiencies 
heretofore described in this comment letter, it is unlikely that the GSP will satisfy DWR’s review at the 
5-year mark, pursuant to 23 CCR §355.6. This regulation requires DWR to conduct a review to ensure 
that the Plan, and implementation of the Plan, remain consistent with SGMA. DWR’s 5 year periodic 
review utilizes the 23 CCR §355.4(b) standard, which requires that the GSA be in substantial compliance 
with this regulation, or risk being found inadequate.  The lack of plans, timelines, and detailed funding 89

sources for the resolution of deficiencies otherwise not cured in other sections of the GSP lowers the 
likelihood that the GSP will be successful in achieving sustainable groundwater management or 
complying with SGMA and the regulations at the 5-year mark, and therefore materially affects the ability 
of DWR to analyze the likelihood of Plan success. 

This deficiency reflects the shortcomings already described in our review of the preceding sections of 
the KRE GSP. Unfortunately, the lack of specificity in the Plan Implementation section is not surprising. 
The vagueness of what the KREGSA actually intends to do to achieve sustainable groundwater 
management over the 20 year implementation horizon bookends the GSP.  

Finally, this section must be redrafted so that the annual report includes groundwater quality as a 
variable tracked by the Data Management System (DMS). Although not specifically listed in the 
regulation, the DMS must track quality because, as a sustainability indicator it is, “information relevant 
to the development or implementation of the Plan and monitoring of the basin.”  90

In light of this, we recommend that DWR find the KRE GSP to be incomplete pending the adoption of the 
following recommendation. If DWR finds that this suggestion cannot reasonably be made in 180 days, 
DWR should require that revisions to the GSP be included within the 180-day cure period committing 
the KREGSA to address these shortcomings, and laying out a clear plan to accomplish the goal, including 
a funding mechanism if appropriate. If the GSA fails to comply with these recommendations, DWR 
should find the Plan inadequate: 

● The GSP Plan Implementation must be improved by including the annual measurements of 
groundwater quality in the annual reports. These measurements should be included in the Data 
Management System of the Kings Subbasin as well as the narrative annual reports for the 
KREGSA. Without quantifying and including groundwater quality measurements in the annual 
reporting, neither the public nor DWR will be able to evaluate if the KREGSA is meeting the goals 
established in the GSP.  

Conclusion 

87 Kings River East GSP, §7-9, Pg. 404. 
88 Kings River East GSP, §7-4, pgs. 399-400. 
89 23 CCR §355.6(d). 
90 23 CCR §352.6. 
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We thank you for your consideration of these comments related to the KRE GSP. Please reach out to us 
with any questions or comments concerning the identified issues or any suggestions made for its 
improvement. 

 

 
 

 
 

GSP Remedies: Summary Table 

 

Recommendation Cure Period 

Introduction / Sustainability Goal  

Revise the definition of the sustainability goal to acknowledge the HR2W as a 
foundational consideration of the GSP. 

180 days 

Plan Area   

Revise Section 2 to include Monson under the list of unincorporated 
communities.  

180 days 

Revise Section 2 to include Yettem-Seville Community Services District in both 
the table and the overview descriptions and clarify descriptions for the small 
water systems.  

180 days 

Include a description of the Hamlet and Legacy Plans for the unincorporated 
communities under Section 2.3.3.  

180 days 

Revise Section 2.3.4 to include a plan for improving the well permitting and 
replacement process.  

180 days 

Require an additional drinking water impact assessment prior to the 
construction of new wells with high production capacity.  

180 days 

Plan Area / Notice and Communication  

Default mandatory bilingual (English and Spanish) information and materials.  180 days 

Host GSP workshops and public outreach meetings in the evening so that more 
community members are able to attend. 

180 days 

Utilize existing community venues for community meetings, workshops, and 
events to provide information. 

180 days 
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Identify social media channels, websites, and other media outlets readily 
accessible to the community.  

180 days 

Identify and work with key community leaders/trusted messengers to 
distribute information and encourage community participation. 

180 days 

Actively seek partnerships with other educational programs to leverage 
resources and explore opportunities to educate different generational groups. 

180 days 

Basin Setting  

Section 3.2.3 should be revised to include depth of domestic and small 
community water system wells. 

180 days 

Section 3.1.9 should be revised to include health impacts related to nitrates 
and DBCP. 

180 days 

The GSP’s water budget calculation should be changed to include quantified 
anticipated effects of proposed management actions and projects. 

180 days 

Clarify why long-term surface water supplies were used for the current water 
budget rather than actual surface water supplies.  

180 days 

Revise the GSP to improve consistency between Section 3.3.5 and Table 3-7.  180 days 

Provide additional details on the M&I water use volumes that were used in the 
water budget. 

180 days 

Identify the agencies that required estimates of groundwater pumping and the 
volume of this estimated pumping relative to total M&I pumping.  

180 days 

Describe how changes in irrigation efficiency were or were not accounted for 
in the various water budget time periods. 

180 days 

Describe information on and use and crop evapotranspiration information so 
that the validity of the crop demands within the KREGSA area can be assessed. 

180 days 

Include the long-term average precipitation for comparison to the historical 
water budget period.  

180 days 

Report Kings River diversions to the KREGSA for the same periods as is 
reported for the entire subbasin.  

180 days 

Include an uncertainty analysis to identify the plausible range in water budget 
results and an indication of the magnitude of the effects these inherent 
uncertainties may have on the water budget results.  

180 days 
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For future revisions of the GSP, consider evaluating if better models for 
developing water budgets are appropriate.  

180 days 

Sustainable Management Criteria / Groundwater Levels  

Clarify the model for water level decline used to develop MTs/MOs.  
180 days 

Describe how the approach to develop MTs/MOs is protective of diverse 
drinking water users.  

180 days 

The domestic well impact analyses presented in Section 4.2.2.4 should be 
revised to more conservatively capture the likely impacts to sensitive 
beneficial users on domestic wellsRequire the KREGSA to undertake a drinking 
water well impact analysis as part of its annual reporting process.  

180 days 

Clarify how the projected water level decline before reaching the UR is not 
significant and unreasonable as described in 23 CCR § 354.26.  

180 days 

Clarify the process for evaluating minimum threshold exceedance and the 
potential actions to address exceedance.  

180 days 

Develop and include a plan that outlines steps that will be taken if a drinking 
water well goes dry as a results of the KREGSA’s management actions and 
projects.  

180 days 

Include analysis of how groundwater gradients will influence water quality and 
water levels at each minimum threshold.  

180 days 

Develop protective minimum thresholds near vulnerable communities, 
including domestic wells, to avoid localized impacts and ensure the protection 
of these important water sources.  

180 days 

Sustainable Management Criteria / Groundwater Quality  

Clearly identify and describe the current level of contamination at each 
representative monitoring well and attribute specific numeric values for 
MTs/MOs for each contaminant of concern.  

180 days 

Provide an analysis of water quality data in the GSA, including a discussion of 
whether contaminants of concern present in the basin should be included in 
the GSP.  

180 days 

Include maps of existing nitrate and 1,2-dibromo-3- chloropropane (DBCP) 
contamination in the KREGSA.  

180 days 
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Include 1, 2, 3-trichloropropane (TCP) in the sustainable management criteria. 180 days 

Include an analysis of the relationship between changes in groundwater levels 
and groundwater quality concentrations. 

180 days 

Revise the undesirable results for groundwater quality to reference any 
degradation above the MCL or, if under the MCL, a degradation of more than 
25% of the MCL, or approaching 75% of the MCL; or if over the MCL any 
further  degradation. 

180 days 

Coordinate with local and regional water agencies and/or the counties of 
Fresno and Tulare to implement groundwater quality remediation projects 
that could improve both quality as well as levels and to ensure groundwater 
management does not cause further degradation of groundwater quality.  

180 Days 

Monitoring Network  

Include well construction information for all RMWs included in the GSP.  
180 days 

Determine if there are confined or semi-confined aquifers that have water 
quality problems that require special monitoring at specific depth intervals.  

180 days 

Develop long-term access agreements for RMWs that use private wells.  
180 days 

Clarify the process for increased water quality monitoring after MTs are 
exceeded.  

180 days 

Expand the monitoring network to address gaps in the northeastern part of 
KREGSA near the communities of Reedley and Orange Cove and clarify the 
locations and uses of the new RMWs. 

180 days 

Expand monitoring network to better capture impacts to domestic wells.  180 days 

Clarify how the monitoring frequency for groundwater quality will accurately 
achieve water quality sustainability.  

180 days 

Revise Section 5.2.8.2 to be specific to KREGSA.  180 days 

Clarify how the GSA plans to align groundwater monitoring efforts and the 

sustainable management criteria with any emerging contaminants of concern 

and new MCLs.  

180 days 

Projects and Management Actions  
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The GSP should assess the impacts and identify the benefits of the water 
supply augmentation projects near DACs and small water systems.  

180 days 

The GSP should more clearly describe how the P&MAs contribute to the 
cumulative mitigation target and how they will achieve sustainability by 2040 
per 23 CCR §355.4(b)(5).  

180 days 

Concurrent implementation of management actions and proposed projects.  180 days 

Develop criteria for recharge projects that prevent unintended impacts to 
drinking water.  

180 days 

Plan Implementation  

This section must be improved by including the annual measurements of 
groundwater quality in the annual reports. 

180 days 
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