
 

1 | P a g e  
 

 

EPBC Act Review Secretariat  
Department of Environment and Energy 
GPO Box 787  
CANBERRA ACT 2601  
 

Email: 
epbcreview@environment.gov.au  

 

14 April 2020  

 

 

 

Dear Secretariat, 

RE: Submission to the Independent Review of the Environment Protection and 
Biodiversity Conservation Act 1999 (EPBC Act). 
 

 

The Conservation Council of South Australia (Conservation Council SA) welcomes the 

opportunity to make a submission to the Independent Review of the Environment Protection 

and Biodiversity Conservation Act 1999 (EPBC Act). 

Conservation Council SA is an independent, non-profit and strictly non-party political peak 

organisation representing around 60 of South Australia’s environment and conservation 

organisations. Conservation Council SA has been a strong advocate for the protection of 

native vegetation and biodiversity in South Australia since 1971. 

As a peak organisation, Conservation Council SA represents the experiences of our 

members and their engagement with the EPBC Act. This submission is informed not only by 

our own engagement with the Act – primarily through our work on the Recovery Team for the 

Mount Lofty Ranges Southern Emu Wren and the Fleurieu Swamps – but also on the 

engagement of our members and the wider South Australian environment. 

 

Introduction 

The goal of the Act should be to protect the environment effectively and efficiently, with 

certainty and clarity. This goal is not currently being met; biodiversity is being lost, pollution 

is increasing, emissions are not being curbed, and a lack of follow up on plans and actions 

means even well-intentioned decisions do not result in positive outcomes for the 

environment. 

mailto:epbcreview@environment.gov.au
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Conservation SA believes effective federal environmental law would achieve the following 

outcomes: 

• The Federal Government assuming responsibility and leadership for reversing the 

decline in Australia’s environment. 

• Ending destruction of primary, remnant, old growth or high conservation value 

forests and bushland. 

• Preventing the extinction of native fauna and flora. 

• Protecting and recovering key biodiversity areas, threatened ecological 

communities and threatened species. 

• Substantially reducing Australia’s greenhouse gas pollution. 

• Safeguarding freshwater ecosystems. 

• Reducing, as close to zero as possible, air, plastic and chemical pollution. 

• Maintaining and strengthening the prohibition on domestic nuclear power, 

enrichment and reprocessing, whilst advancing responsible domestic radioactive 

waste management. 

• Safeguarding the natural and Indigenous cultural values of Australia’s protected 

areas, heritage places and other conservation tenures. 

• Preventing the introduction of, and reducing the current extent, spread and 

population size of invasive species that are threatening biodiversity. 

• Effectively protecting Australia’s wildlife from commercial exploitation.  

 

 

Guiding Principles 

The current objects of the Act are fairly strong, but could be stronger. Conservation SA 

suggests the following as the primary object of the Act: (question 3) 

“to conserve, protect and recover Australia’s environment, its natural and related 

cultural, heritage and biodiversity including genes, species and ecosystems, its land 

and waters, and the life-supporting functions and the multitude of benefits to 

Australian society that they provide.” 

The Act should also include a limited number of secondary objects regarding ecologically 

sustainable development, prevention of extinction, recognition of Aboriginal and Torres Strait 

Islander peoples’ knowledge and stewardship, fulfilling Australia’s international 

environmental obligations and responsibilities, and fair and efficient decision making.  

The Act should contain the following principles, which decision makers are required to act in 

accordance with when making decisions under the Act. These principles should also guide 

the review process of the Act, to ensure they are fully entrenched within the Act. (question 

2, 5, 6) 

• Prevention of Harm: Take preventative actions against likely harm to the 

environment and human health. 

• Precautionary Principle:  Take precautionary actions against harm that would be 

serious or irreversible, even where scientific uncertainty remains about that harm; 

and engaging transparently with the risks of potential alternatives. 



 

3 | P a g e  
 

Harmful actions were approved under the Act because there was not enough 

information available. A road near Mount Compass was approved for widening, as 

there was insufficient evidence to suggest that the endangered Mount Lofty Ranges 

Southern Emu Wren crossed the road, and that widening the road would impede this 

crossing and cut the MLRSEW off from its already reduced habitat. As a result of the 

action, the MLRSEW was further isolated, continuing a pattern which has led to 

significant population decline. 

• Intergenerational equity: Ensure that the health, diversity and productivity of the 

environment are maintained or enhanced for the benefit of future generations. 

• Intragenerational equity: Ensure that environmental costs, benefits and outcomes 

are borne equitably across society. 

• Biodiversity principle: Ensure that biodiversity and ecological integrity are a 

fundamental consideration in decision-making. 

Biodiversity has declined under the Act, and populations of endangered species are 

shrinking. The Mount Lofty Ranges Southern Emu Wren has a population of less than 

200 birds across 18 sites, down from 40 sites and 500 birds in the early 2000s. Several 

actions approved under the Act have contributed to this decline. 

• Environmental values principle: Ensure that the true value of environmental assets 

is accounted for in decision making, including intrinsic values, cultural values, and the 

value of current and future ecosystem services. 

• Polluter pays principle: Those responsible for generating waste or causing 

environmental degradation should bear the costs of safely removing or disposing of 

that waste, or repairing that degradation. 

• Principle of non-regression: Continuous improvement in environmental standards 

and management over time. 

• Principle of free, prior and informed consent: Actions impacting Indigenous land 

require the free, prior and informed consent of Traditional Owner groups and 

communities.  

The Federal Government has proposed a site near Kimba, on the Eyre Peninsula in 

South Australia, for a nuclear waste dump. They have conducted extensive community 

consultation, but refused a request from the Barngarla Determination Aboriginal 

Corporation, the native title holders, to include traditional owners in a 2019 community 

ballot. The Barngarla Traditional Owners are unanimous in their opposition to the 

proposed dump – they explicitly do not consent. Nuclear actions are currently, and 

should remain, a Matter of National Environmental Significance under the EPBC Act.  

 

As well as this final point, Indigenous groups and communities should be consulted on what 

reforms they would like in the Act, as the EPBC Act does not currently adequately safeguard 

the natural and Indigenous cultural values of Australia’s protected areas and heritage places. 

These reforms may include Indigenous involvement in decision making, Indigenous advisory 

councils, and the equitable sharing of benefits from the use of resources with Indigenous 

communities.  
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Governance and Decision-Making Processes 

The current Act is overly complicated and unwieldy, reducing its effectiveness at 

environmental regulation while increasing the costs of compliance for businesses and 

developers. The structure of governance and decision making in the Act needs to be such 

that it ensures environmental outcomes, and this should be of primary concern in the review. 

(question 21) 

Conservation SA sees a clear leadership role for the Commonwealth Government in 

achieving this, through coordinating efforts, providing nationally consistent monitoring and 

reporting, and ensuring accountability. The Act should: (question 9, 14, 17) 

• Give the Commonwealth the power to set binding national standards and 

objectives which states must adhere to, in order to bring all states to a higher and 

consistent national standard. 

• Ensure the Commonwealth retains primary regulatory responsibility for matters of 

national environmental significance.  

• Allow the Commonwealth to delegate environmental impact assessment 

functions through assessment bilateral agreements. All approval powers for 

nationally significant matters should be retained by the Commonwealth, and 

assessment powers must be accredited and delegated using independent auditors to 

ensure state laws meet Commonwealth standards.  

• Streamline repetitive or contradictory State and Federal regulations in line with 

the principle of non-regression, to clarify outcomes and reduce costs of compliance. 

Conservation Council SA advocates for two new Commonwealth institutions to ensure 

accountability, independent decision making and regulation. These are: 

• A National Environment Commission, which would be independent of 

departmental or ministerial direction. It would report annually to parliament on the 

state of the environment, and would: 

o Develop and oversee national environmental goals, strategies, plans and 

standards. 

o Require at least one full time Commissioner, and independent public sector 

staff. 

o Have the mandate to negotiate with all levels of government. 

o Gather and publicly disseminate evidence on environmental trends to inform 

decisions and improve outcomes. 

o Ensure that recovery plans, threat abatement plans, conservation advices 

and threat mitigation devices are up to date and integrated into bioregional 

plans 

• A National Environment Protection Authority, which would be the new 

Commonwealth assessment, approval and enforcement body for nationally important 

environment issues. It would: 

o Be governed by an independent board and headed by a chief regulator. 

o Have statutory duties to use powers and functions to achieve the Act’s aims. 

o Undertake impact assessments, approvals, refusals and enforcement of 

activities. 

o Include a separate unit responsible for post-approval project and plan 

compliance, audits, monitoring and reporting. 

o Ensure approvals comply with statutory plans under the Act. 
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o Review, advise and report openly to the Minister on specific development 

projects. 

o Be adequately resourced. 

Conservation Council SA recommends the Commonwealth have a suite of tools at its 

disposal to drive conservation and sustainable development in Australia. The recommended 

tools are: (question 8, 10)  

• National Environment Plan: An overarching plan for Australia’s environment, 

including national priorities, goals and metrics to protect and restore the environment. 

• National Environment Impact Assessment of National Environment Matters: An 

expanded list of National Environment Matter, for which a specific impact threshold 

triggers an environmental impact assessment. These trigger thresholds should 

include consideration of cumulative impacts and climate.  

• Environment Plans: A number of environment plans should be required or allowed 

for by the Act, for specific areas which are the subject of the act. These should be 

consistent with the National Environment Plan, and may include bioregional, threat 

abatement, recovery, pollution abatement and management plans. 

• National Standards and targets: The Act should contain the power for the Minister 

of the National Environment Commission to make standards in regulation, in 

situations where a National Plan is not required. These should be in line with the non-

regression principle, which prevents standards from being weakened over time or 

undermined by State laws. 

• Conservation agreements/conservation covenant mechanisms: The 

Commonwealth should have the power to make in perpetuity conservation 

agreements or covenants with any entity, including private landowners. These must 

comply with all relevant plans under the Act, and have a binding effect on the 

property title they apply to. 

• Data gathering and reporting: A system of National Environment Accounts should 

be developed, administered by the National Environment Commission, which would 

track key environmental indicators over time.  

• Regulating pollution: The Commonwealth should provide a standard setting role to 

limit and control harmful pollution which poses risk to the environment and human 

health. This would streamline and speed up pollution regulation, as negotiating 

standards amongst 9 governments will no longer be required.  

Conservation Council SA does NOT support self-regulation of any kind. (question 18) There 

are very few examples of effective industry self-regulation, and numerous examples of 

failures. Self regulation is commonly used as a delaying tactic, or a smokescreen, and when 

it is genuine it is often toothless with no incentives or penalties (Buckley 1994). Due to these 

flaws, industry environmental self-regulation has not been found to be successful, and 

should not be among the strategies considered in the Review (Bath Business Society 2017, 

Darnell & Sides 2008). 

The community right to review should be expanded within the Act (question 20), as it is a 

crucial component of public confidence in environmental decision making. It is also one of 

the best ways to ensure accountability, transparency and to guard against corruption. There 

is no evidence that giving the community a right to appeal decisions “opens the floodgates” 

to vexatious litigation. In fact, the opposite is true, proponents use appeal rights far more 

often than the community (see MacIntosh et al 2017 and Pepper 2018), and often have far 

more resources at their disposal that the community. The reforms must include: 

https://www.researchgate.net/publication/279205333_Environmental_self-regulation_in_industry
https://blogs.bath.ac.uk/business-and-society/2017/09/18/self-regulation-corporate-environment-impact/
https://onlinelibrary.wiley.com/doi/abs/10.1111/j.1541-0072.2007.00255.x
http://www5.austlii.edu.au/au/journals/SydLawRw/2017/4.html
http://www.lec.justice.nsw.gov.au/Documents/Speeches%20and%20Papers/PepperJ/PepperJ%20Ms%20Onus%20and%20Mr%20Neal%20Agitators%20in%20an%20age%20of%20green%20lawfare.pdf
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• Open standing for any person to seek review of government decision or enforce a 

breach. 

• Extending legal standing to merits review of approval and permitting decision. 

• Statutory right for citizens to ask the court to require performance of mandatory 

duties by the Minister or other decision makers. 

• Protection for costs of public interest legal proceedings. 

 

 

Specific Inclusions 

The existing Matters of National Environmental Significance are good and should be 

retained, but an expanded list would provide greater environmental protections. Additions to 

the list include: (question 4) 

• Australia’s parks and reserves 

• Critical habitats and climate refugia 

Plantations of Tasmanian blue gums near Myponga was not deemed a controlled 

action, and therefore not referred under the Act, despite being adjacent to remnant 

Fleurieu swamps. Due to the large amount of water drawn by blue gums, the swamp 

system collapsed, which led to the local extinction of the endangered Mount Lofty 

Ranges Southern Emu Wren. Changes to the list of Matters of National Environmental 

Significance would prevent such errors from happening in the future.  

• Impacts from land clearing 

• Greenhouse gas emissions and air pollution 

• Water resources 

• Ecosystems of National Importance 

• Protecting against invasive species 

• Vulnerable ecological communities 

 

 

Recovery Plans for threatened species and ecological communities provide the legislative 

instrument to establish the processes and mechanisms for ecological restoration and 

species recovery. However, the Act currently lacks clear frameworks to enforce, implement, 

fund and review them. Conservation Council SA recommends the following to address this:  

• Mandatory development of Recovery Plans for threatened species or ecological 

communities consistent with the best available science. 

• Establishing a national recovery fund that invests directly in recovery plan 

implementation and strategic priority actions. 

• A framework to assess and monitor the effectiveness of Recovery Plans, including 

mandated annual reporting. 

• Obligations for state and territory jurisdictions to actively assist and/or lead on 

Recovery Plan implementation.  

• Accountability on the progress of Recovery Plans  
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The Act should include a greater focus on mandatory Threat Abatement Planning, across 

three levels of response:  

• Threat Response Statement: A science-based statement of what is needed to abate 

the threat, specifying feasibility, urgency, benefits and likely costs of abatement, and 

providing advice about appropriate instruments. 

• Threat Abatement Advice: Issued when the threat is urgent, threat management is 

constrained by the absence of data or knowledge, or other processes (eg policy or 

legislative changes) are needed to abate the threat. 

• Threat Abatement Plan: The primary threat response instrument, focused on threat 

abatement actions. They must include mandatory obligations and commitments, a 

monitoring and reporting regime, triggers for the review of the TAP, and processes 

for how the TAP will be integrated with recovery and other plans. 

Sufficient monitoring and follow up of approved actions is critical to ensuring that the 

conditions of the approval are followed, and any offsets or action plans are followed. 

Strengthening these requirements is a necessity to achieving the desired environmental 

outcomes.  

The Act should make greater use of bioregional planning to identify and map areas of 

environment significance across bioregions. The provisions for bioregional planning should 

be strengthened to allow the Commonwealth to identify no-go zones for development, and 

include a requirement that decisions are consistent with bioregional plans. 

 

 

Strategic Impact Assessments provide the opportunity to assess environmental impacts at 

a larger scale than individual projects, allowing for strong consideration of cumulative 

impacts. However, when projects are not individually assessed, there is a risk of harm to the 

environment, especially when time and changing environmental conditions are considered. 

Strategic Impact Assessments should not be used as an excuse for automatic approval. 

(question 13, 15) 

For vulnerable ecological communities or species, many small impacts can add up 

quickly to a large impact. Conservation Council SA has observed this with the Fleurieu 

swamps in the Southern Mount Lofty Ranges, where many small land clearance 

actions were approved as they had minimal impact as isolated actions. However, when 

all the actions were added together, the result was a significant decrease in the quality 

and quantity of the habitat. This could have been better managed under a strategic 

impact assessment, and a “death by 1000 cuts” scenario avoided.  
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Thank you for the opportunity to provide feedback. Please do not hesitate to contact me on 
craig.wilkins@conservationsa.org.au or (08) 8223 5155 should you require any further 
information. 

 

 

Yours sincerely,  
 

 
 

Craig Wilkins  

Chief Executive 

mailto:craig.wilkins@conservationsa.org.au

