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Foreword 

The United Kingdom and the European Union and its Member States have an essential common interest in 
maintaining and deepening peace, stability and reconciliation in Northern Ireland. The peace process initiated by 
John Major and Albert Reynolds and developed by Tony Blair and Bertie Ahern and their successors as Prime 
Minister and Taoiseach has enabled families, both Unionist and Nationalist, throughout Northern Ireland to live 
free from the fear of terrorism that cost so many lives and scarred Northern Ireland’s society and economy during 
the Troubles.  

Today, the process of reconciliation is far from complete. The “peace walls” dividing loyalist from republican estates 
in Belfast remain in place. Northern Ireland is still a long way from being a genuinely shared society.  

The outcome of the 2016 referendum, the subsequent negotiations and the United Kingdom's departure from the 
European Union have made an already fragile situation in Northern Ireland still more challenging. Northern Ireland 
voted overall to remain but that figure concealed important variations. While Nationalists voted overwhelmingly to 
stay in the EU, roughly 60 percent of Unionists voted to Leave.  

One consequence of the United Kingdom’s vote to leave and of the decision of both the May and Johnson 
governments to leave the EU’s Single Market and Customs Union is that there have to be border controls 
somewhere. Both Theresa May and Boris Johnson accepted that any kind of North/South border would be 
impossible to enforce, would provoke large-scale civil disobedience and be seen by large numbers of moderate 
Nationalists, otherwise content to let sleeping dogs lie and stay within the United Kingdom, as a threat to their 
Irish identity and push them towards supporting a border poll and unification with the Irish Republic. 

The alternative, which was incorporated into the Northern Ireland Protocol negotiated by the Johnson 
government and endorsed in the Conservative Party’s winning manifesto in 2019, is to have regulatory and 
customs checks between Great Britain and Northern Ireland. Some such checks have been in place for a long 
time: most obviously on livestock, where the treatment of the island of Ireland as a single animal health zone 
meant that livestock shipments from Great Britain to Northern Ireland needed various bits of paperwork and 
physical inspection. But the regulatory and inspection regime required under the Protocol has proved in practice 
to be much greater. 

Not only has that caused serious disruption for both customers and businesses in Northern Ireland but has been 
widely seen by Unionists as undermining their identity as British and pushing them by stealth towards a united 
Ireland.  

We are now in the situation where the Northern Ireland Protocol seems likely to be the defining issue of the 
Stormont election due next year, with opinion dividing along sectarian lines. Hopes of building a shared society 
seem more distant.  

It is in the interests of neither Brussels nor Westminster to let these divisions fester. Both the United Kingdom and 
the European Union have a duty to overcome the lack of trust that currently bedevils negotiations and to 
compromise. 
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For the United Kingdom, I believe that compromise has to involve accepting the implications of the Protocol that 
has been negotiated and ratified. Since the majority of the checks and paperwork currently required concern food 
and agriculture, this paper from the Conservative European Forum (CEF) also proposes a self-standing, time-
limited treaty between the UK and the EU to agree in detail on sanitary and phytosanitary standards that reflect 
the standards now in force under both EU and UK law.  This treaty, like the Trade and Cooperation Agreement, 
would have its own, independent dispute resolution and arbitration mechanisms. The European Court of Justice 
would in practice be involved only if some action were claimed to be contrary to the protocol itself, rather than 
the new treaty. Such a treaty would not infringe UK sovereignty. Negotiating and ratifying an international treaty is 
a fundamental expression of sovereignty. 

For its part, the EU should apply the principles of necessity and proportionality that its negotiators cited frequently 
during negotiations in 2017-2018. Then, the EU argued that the border on the island of Ireland, unlike the UK’s 
other borders with the European Union, had to be treated as a special case and not left to negotiations on the 
future trade relationship. Peace in Northern Ireland was, they argued, an essential interest of the EU and so it was 
necessary to treat it as a special case. It was also proportionate to do so because trade across the Ireland/
Northern Ireland border was insignificant in the context of overall UK/EU trade and so the risk to the Single 
Market was small. Those principles seem as relevant now as they were four years ago. 

There is reason to be optimistic that a compromise can be found. The EU presented proposals in October 2021 
designed to reduce regulatory burdens on trade from Great Britain to Northern Ireland, an agreement on 
medicine supply appears likely and the language from both sides has become more conciliatory. 

Following the resignation of Lord Frost, the Foreign Secretary was appointed lead negotiator with the EU in post-
Brexit talks. Although it is too early to say if a change in lead negotiator will be the catalyst needed for a 
compromise to be reached, the cordial meeting at Chevening between the Foreign Secretary and Vice-
President Secfcovic and subsequent joint communique were encouraging signs. In any case, returning Europe policy 
to the Foreign Office is a logical decision. It ensures that relations with the EU and bilateral relationships with EU 
Member States are handled by the same team of Ministers, and enables the UK to adopt a more holistic approach 
to world affairs by giving FCDO clear  responsibility for developing policy on the part that   Europe and the 
European Union should play in the government's vision of a ‘Global Britain’. 

However any of us voted back in 2016, the electorate’s decision was to leave. Brexit has happened. The task now 
is to shape a new, different but close and friendly relationship between the United Kingdom and the EU. It is now 
urgent that London and Brussels find a workable compromise. Polarisation in Northern Ireland is worsening, and 
at a time when the West faces huge strategic challenges from Russia and China, it is self-destructive folly for us to 
be feuding amongst ourselves. 

I hope that this paper will be read as intended by its authors, as a constructive contribution to the discussion on 
how to rebuild trust and find a way forward.  

Rt Hon Sir David Lidington KCB CBE  
Chair, Conservative European Forum  

Former Minister for the Cabinet Office and Chancellor of the Duchy of Lancaster 
January 2022 
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Executive Summary 

T his paper – from an organisation committed to constructive relations between the EU and the UK’s Conservative 
government – presents a solution to make the Northern Ireland Protocol work sustainably for the long term with 

minimal impact on the people of Northern Ireland. 

The regulatory border between Great Britain (GB) and Northern Ireland (NI) is having a severe impact on people and 
businesses in Northern Ireland. This is set to worsen when important grace periods expire. Unionists see the introduction 
of regulatory barriers between GB and NI as undermining the position of Northern Ireland within the Union and breaching 
the principle central to the Belfast Agreement / Good Friday Agreement (BA / GFA) that there should be no change in the 
constitutional status of Northern Ireland without cross-community consent. Within Northern Ireland, divisions over the 
Protocol largely reflect sectarian divisions, making it even more difficult to build a genuinely shared society. 

The Protocol on Ireland / Northern Ireland – known as the Northern Ireland Protocol (NIP) or the Protocol – is necessary 
to prevent the seriously destabilising consequences of a land border between Northern Ireland and the Republic of Ireland 
and to protect the EU’s Single Market and its consumers. Checks and other non-tariff barriers (NTBs) – necessitated by the 
UK’s decision to remove Great Britain from the Single Market – apply to goods crossing the sea from Great Britain to 
Northern Ireland, just as they do on direct shipments crossing the sea from Great Britain to the Republic of Ireland, so that 
they do not apply on the land border. 

However, while all goods entering Northern Ireland must comply with the Single Market standards applied there, for most 
this is a given: regulatory standards in Great Britain are still predominantly Single Market standards. Furthermore, most such 
goods will not move on to the Republic. One can hence argue that the impact is disproportionate to the risk to the EU. 

At the time the Protocol was drafted, this comprehensive approach was appropriate. A system to distinguish goods staying 
in Northern Ireland from those liable to move to the Republic was unlikely to come to fruition by the end of transition. It 
needs time and trust. Unfortunately, the current atmosphere is characterised by a lack of trust on both sides, pushing 
pragmatic solutions out of reach. 

The UK Government needs to recognise the need for the Protocol and commit to its success to build the trust necessary 
for a Northern Ireland-specific solution. To gain cross-community support for the Protocol in accordance with the BA / 
GFA, the EU must likewise show that it understands the concerns of Unionists and re-iterate its commitment to the 
clauses in the Protocol that safeguard Northern Ireland’s place in the UK and its internal market and that call for the 
application of the Protocol to have minimal impact on everyday life in Northern Ireland. 

Our solution focuses on the agrifood sector, in which sanitary and phytosanitary (SPS) checks create, or threaten to create, 
most of the friction. We call for a temporary UK-wide solution, with a Northern Ireland-specific solution developed in the 
interim. 

Our solution complies with all sides’ red lines. It does not require renegotiation of the Protocol, but it does end the 
jurisprudence of the Court of Justice of the European Union (CJEU): it calls for a standalone SPS treaty that is consistent 
with the Protocol but separate to it. It maintains the UK’s autonomy with respect to Great Britain’s regulations but eases 
the burden where those regulations are aligned with those of the Single Market. It does not require the EU to blindly trust 
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Great Britain’s standards or to grant its producers access to the Single Market with a lower level of NTBs than faced by 
other countries with a similar level of regulatory alignment.  

In 2017/18, when arguing for Northern Ireland's border with the Republic of Ireland to be dealt with in the Withdrawal 
Agreement rather than in the Future Relationship negotiations as the UK’s other EU borders were, the EU cited two 
principles to justify treating Northern Ireland as a special case. The first principle was necessity: peace in Northern Ireland 
was a vital interest of the EU; it was therefore necessary to treat it differently. The second was proportionality: cross-
border trade on the island of Ireland was so insignificant in the context of UK/EU trade, let alone the entirety of the EU 
Single Market, that it was proportionate to make Northern Ireland a special case. Those two principles surely apply with 
equal force today. 

We believe that our solution will both reduce the impact of the Protocol on citizens and businesses in Northern Ireland 
and rebuild much-needed trust between the UK and the EU. 

Solution 
Our solution consists of 7 steps to implement 3 key elements of a standalone SPS treaty: 

• A temporary UK-wide solution: “dynamic adjustment” of NTBs for GB agrifood exports.  
○ Recognising that GB standards in many categories are currently Single Market standards, the mechanism 

would delay checks and other NTBs in a particular category until GB’s SPS regulations do diverge from 
the EU’s, rather than imposing those NTBs because GB could diverge. This would neither require the UK 
to dynamically align GB with the EU’s standards nor ask the EU to blindly trust the regulatory standards 
legislated by the UK government for GB. 

○ The end point - when the review of the Trade & Cooperation Agreement (TCA) occurs in 2024/5 - 
would coincide with a range of milestones. 

•Neutral dispute resolution, which has emerged as a key element in building trust.  

• A joint commitment to work until 2025 to collect the data for a Northern Ireland-specific solution enabling 
businesses to prove that goods will stay in Northern Ireland. 

Steps To Implementation 

➔ Step 1: Conclude a standalone SPS treaty with neutral dispute resolution. The two sides can agree to the below 
quickly – and guarantee largely seamless and frictionless trade in the autumn – if they can both trust the dispute 
resolution process.  

➔ Step 2: Delay checks and other NTBs on each category of agrifood exports from GB to the EU and Northern 
Ireland until GB’s regulations in that category diverge from those of the Single Market. Once GB’s regulations do 
diverge, the level of checks and other NTBs can be calibrated to the degree of equivalence. Ending in 2025, this 
system would temporarily require intensive monitoring and coordination. 
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➔ Step 3: Achieve proposal 2 without an amendment to the protocol. The Protocol makes the legislation on 

external SPS checks (including Directive 97/78 and Regulation 854/04) applicable in Northern Ireland; it also makes 
the legislation on intra-EU SPS checks (Regulation 89/662) applicable in Northern Ireland.  

○ When the EU and Switzerland progressed their SPS relationship in the evolution from Bilaterals I to 
Bilaterals II, the EU made Regulation 89/662 the law applicable to its SPS checks at the EU-Swiss border. 
The standalone UK-EU SPS treaty should specify – consistent with the Protocol – that 89/662 is the law 
applicable to SPS checks into the EU and Northern Ireland on shipments of agrifood products from GB 
in categories in which GB’s regulations remain aligned with those of the Single Market. At the same time, 
854/04, 97/78 and other external legislation would apply in NI for shipments from non-UK non-EU 
countries. 

➔ Step 4: Through proposals 2 and 3, consider reducing the visible and, to Unionists, symbolically offensive aspects 
of the regulatory border by moving checks to the outgoing ports of origin in GB. As checks would be limited to 
regulatory checks on agrifood products in categories with regulatory divergence, plus customs checks, and 
regulatory checks on products other than agrifood, the UK and EU could examine whether it is feasible to 
conduct them at GB ports before lorries drive onto the ferry to NI. 

➔ Step 5: Work intensively to build trust over the years until the review point: 
○ The UK should acknowledge the need – under regulatory divergence – for controls to protect the EU 

Single Market without a land border; it should cease to make hostile statements undermining the 
Protocol. 

○ The EU should state its commitment to the clauses in the Protocol that protect Northern Ireland’s place 
in the UK and its customs territory and internal market, to those that call for minimal disruption to the 
residents of Northern Ireland, and to the provisions of the BA / GFA that call for cross-community 
consent. 

○ The UK should communicate any substantive changes that it wishes to make to its agrifood regulations. 
Trust – meaning clarity on the future of direction of regulation – is a prerequisite for an equivalence 
agreement absent alignment. 

➔ Step 6: Work towards a Northern Ireland-specific solution to be introduced in 2025 that would allow traders to 
avoid checks and other NTBs by proving that goods will stay in Northern Ireland. Traders would be able to collect 
data until 2025 that they could then present to be certified as trusted. 

➔ Step 7: Achieve the above without renegotiating the Protocol. 

➔ When a Northern Ireland-specific solution is ready, the EU can facilitate it by amending EU legislation. 
Where the Protocol applies to Northern Ireland any elements of EU law that preclude any of the above, 
the EU can amend that law itself. 
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1. Importance and urgency  

T he barriers to intra-UK commerce presented by the 
Northern Ireland Protocol and the UK Government’s 

trade policy have caused Unionists to fear that their place 
in the Union is being undermined. An agreement that was 
necessary largely because of esoteric rules on product 
standards has become the focal point for division and 
unrest. The situation threatens to worsen when key grace 
periods expire. 

An unleashing of sectarian tension was entirely 
unnecessary. The island of Ireland has been a single 
epidemiological unit for a long time. There have therefore 
been checks and inspections. Great Britain’s exit from the 
Single Market for goods, however, has increased the 
number and scope of those checks and frictions very 
considerably. The effect of this increase on checks, where 
it has occurred, has been substantial: already in January  
2021 hauliers warned that “global brands believe Northern 
Ireland and Ireland are bad places to do business at the 
moment because of the additional costs”. One of the UK’s 
largest organic food brands, The Health Made Easy Group, 
which shipped no organic products to Northern Ireland in 
January 2021, said that shipping organic goods had now 
become a "nightmare" and "virtually impossible at scale". 

However, the UK is still yet to fully implement the 
Protocol. On the above example of organic foods, a 
Certificate of Inspection (CoI) is required to enter the EU 
and Northern Ireland. Yet in other areas, the UK has 
unilaterally extended grace periods, meaning that the 
effect of implementing the Protocol fully has yet to be felt. 
For example, Single Market rules ban the import of chilled 
meat products; the UK has unilaterally extended the grace 
period during which GB suppliers can send them to 
Northern Ireland. It has also extended the grace period 
for Export Health Certificates (EHCs), which are required 
for products of animal origin (POAO).   
On 6 September 2021, the UK Government announced a 
further extension to the grace periods. On this occasion 
an end date was not specified.   

The effect of full implementation of the Protocol – absent 
mitigations – is likely to be severe. The volume of trade 
passing from Great Britain to Northern Ireland means that 
full implementation of the Protocol without easements 
would require 12 vets to carry out more checks on food 
than are done in the whole EU. The Chairman of Marks & 
Spencer has warned of reduced choice in his company’s 
Northern Ireland stores this Christmas absent significant 
changes. This follows its announcement of store closures 
in France, reduction of product lines in the Republic of 
Ireland, and re-orientation of supply chains to Irish 
suppliers for its Irish stores. The absence of UK retailers 
from Northern Ireland, or the absence of UK brands from 
their shelves, threatens to create cultural separation 
between Northern Ireland and Great Britain. 

This will further dismay Unionists. Border infrastructure 
with Great Britain is as symbolically offensive to Unionists - 
many of whom believe themselves to be not well 
understood in Brussels or indeed London - as a land 
border would be to Nationalists and Republicans. As 
unionist anger grows, the danger is that Unionism alienates 
moderate and unaligned voters. 

From the EU’s perspective, the UK is not doing enough to 
implement the Protocol. There is evidence of the exact 
problem that the Protocol was designed to prevent: 
hauliers routing through Northern Ireland freight traffic 
bound for the Republic because the Great Britain to 
Northern Ireland route involves fewer procedures than 
direct routes from Great Britain to the Republic. Yet, as 
Politico writes, even  “partial enforcement of new ‘sea 
border’ requirements on goods coming from Britain 
starting in January 2021 proved too confusing for many 
suppliers, who reduced, paused or ended shipments to 
Northern Ireland customers.”  

This will only become more severe as the grace periods 
expire. We provide a workable solution respecting all red 
lines. In this section, we discuss why such a solution is both 
vital and urgent.  
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1.1. Importance 
The following may all be consequence of a solution not 
being found and the Protocol being implemented without 
mitigations. Last year, when the Protocol was partially 
implement it resulted in political and economic difficulties 
as set out below. 

1.1.1. Unionist discontent 
The violent protests last year centred on both the 
Protocol and what was perceived as selective enforcement 
of Covid-19 restrictions by the Police Service of Northern 
Ireland (PSNI) over the funeral of Bobby Storey. 

These issues have become, for some Unionists, the focal 
point of more widespread disillusionment with the inter-
community balance of interests under the BA / GFA. One 
key purpose of the BA / GFA was to enforce equality of 
opportunity for both communities. However, for many 
young people in less economically advantaged unionist and 
Protestant areas , this is associated only with 
unemployment and lack of opportunities. 

Hence, the violent protests – shockingly to some – 
appeared to be led by young people who had known 
nothing but peace since the BA / GFA put an end to the 
thirty-year history of the Troubles. This new generation 
senses that it is in danger of being the generation that will 
be blamed by future generations of Unionists for watching 
Northern Ireland slip out of the union. 

Any resulting radicalisation of Unionists threatens a 
deterioration in cross-community relations. 

1.1.2. Radicalisation of Unionists 
Indeed, the Democratic Unionist Party (DUP) is 
attempting to use Unionists’ discontent with the Protocol 
to bolster its support. The DUP opposed the BA / GFA 
and has agitated against all solutions other than a land 
border. A “radicalised” unionist community may lead to 
loyalist paramilitaries feeling emboldened to recommence 
a campaign of violence.  

The DUP has ousted two of its party leaders recently: first 
Arlene Foster and then Edwin Poots after only 20 days in 
office.  

DUP Leader, Sir Jeffrey Donaldson, has previously  
threatened to collapse the power-sharing executive over 
friction at the border, friction that he says is causing 
shortages in supermarkets, parcels failing to be delivered, 
and onerous tariffs on various imported goods such as 
steel. 

Donaldson previously warned, in the context of the 
upcoming Assembly elections, that Northern Ireland’s 
future is “hanging in the balance”. There is undoubtedly a 
real sense of betrayal on the part of many Unionists who 
supported Brexit but are now very unhappy with the 
settlement.  

Of course, it is superficially simple to argue that the only 
reason why Unionists feel that Northern Ireland’s place in 
the UK is under threat is because of the rhetoric of 
unionist parties and the UK government. Few ordinary 
people visit Points of Entry (PoE) to observe SPS checks. 

However, a border post is simply the physical 
representation of a process of NTBs that add costs to a 
business wherever they happen. If sending goods from 
Great Britain to Northern Ireland – even if they will not 
be moved to the Republic – is prohibitively costly then this 
will lead to a re-orientation of supply chains and/or a 
reduced presence of British products and retailers in 
Northern Ireland. The region will become less culturally 
similar to the rest of the UK. 

1.1.3. The peace process, the BA / GFA, and 
consent 
The BA / GFA was a historic achievement containing a 
clever compromise. While keeping Northern Ireland in the 
UK, it recognised the right of individuals to identify either 
with the UK or with the Republic of Ireland, being citizens 
of either or both if they so chose. It maintained open 
borders with both under the Common Travel Area (CTA) 
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for people and the EU Single Market and Customs Union 
for goods. 

An important principle recognised in the BA/ GFA is that 
of cross-community consent: significant constitutional 
changes require the consent of a majority in Northern 
Ireland and a majority of both communities: Nationalist / 
Republican and Unionist. 

Many argue that Brexit itself has already violated the 
majority provisions, because 56% of Northern Ireland 
voted Remain. When the withdrawal agreement was 
reached in autumn 2019, one poll showed the Remain 
majority up from 56% to 72% as Unionists indicated that 
they would not have voted Leave had they known about 
the Protocol. 

It is imperative to avoid further violations of the consent 
principle. While, for Nationalists and Republicans, it was 
Brexit itself that violated the consent principle, for 
Unionists it is the Protocol that violates it. A land border – 
which would not have the support of Nationalists and 
Republicans – would violate the consent principle. 
However, policymakers must minimise the extent to which 
the Protocol - which does not have the consent of 
Unionists - disrupts economic and political life in Northern 
Ireland. 

1.1.4. Maintenance of devolved government 
The radicalisation of the DUP brings the continuing threat 
of the collapse of Stormont. Politics within the power-
sharing executive has always been difficult. The power-
sharing executive collapsed in January 2017 until the 
former Secretary of State for Northern Ireland, Julian 
Smith, negotiated a new deal in January 2020 called New 
Decade, New Approach (NDNA). 

The power-sharing executive at Stormont works only if 
the DUP and Sinn Fein agree to work with each other and 
with the more moderate parties in between. 

Poots was pushed out inter alia because he agreed to 
bring forward legislation, already promised under NDNA, 

to give the Irish language official status within the province. 
If the new head of the DUP - Sir Jeffery Donaldson - does 
not agree to this legislation, Sinn Fein may decide to pull 
out of the power-sharing executive. Both Sinn Fein and the 
DUP have previously used the threat of collapsing 
Stormont for political gain. 

If the power-sharing executive collapses again, as it did in 
2017, it is not obvious that it would be reinstated. It would 
raise the question of what body in the province would 
vote on the retention of articles 5 to 10 of the Northern 
Ireland Protocol, a vote due to take place by the end of 
2024. 

1.1.5. Certainty 
Indeed, there is still no shared political view within the UK 
government or among the parties within the Northern 
Ireland Assembly. Several DUP politicians, including Ian 
Paisley, Jr., previously attempted and failed to have the 
Northern Ireland Protocol declared illegal. New DUP 
leader Sir Jeffrey Donaldson has vowed to remove the 
Protocol. 

A poll of Northern Ireland voters showed a margin of only 
46% to 45% in favour of continuing Articles 5 to 10 of the 
protocol. The Assembly elections, which govern who gets 
to take that vote in the Assembly in 2024, take place next 
year. 

A refusal to grant consent would put the whole situation 
into chaos again. Even if consent is obtained, it is unlikely to 
be obtained from parties representing both communities, 
putting the next consent vote only 4 years rather than 8 
years later. The only way to gain cross-community consent 
is a roadmap to minimising the impact on all residents of 
Northern Ireland. To achieve this, the Government and the 
EU both need to show that they both understand the 
concerns of both communities. It needs to be an 
“everyone together” rather than an “us against them” issue. 

1.1.6. Security 
A functioning Protocol and Assembly are vital to 
counteracting the threat of smuggling across the ‘soft’ 
border between the Republic of Ireland and Northern 
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Ireland. The devolved administration is now largely 
responsible for police and justice. Smuggling was a major 
contributor to paramilitary financing during the Troubles. 
Food crime is extremely lucrative; it must be clear that 
neither criminals nor political extremists can take 
advantage of any ‘opportunity’ to smuggle goods that do 
not comply with the rules of the Single Market. 

1.1.7. Trust between the UK and the EU 
A regulatory border was a necessity as soon as the 
government decided that Great Britain would leave the 
Single Market. Furthermore, the placing of the regulatory 
border on the - less visible - sea routes from Great Britain 
to Northern Ireland does prevent the devastating 
consequences of a land border between Northern Ireland 
and the Republic of Ireland.  

The Prime Minister remarked to President Macron that 
this Irish Sea border between Great Britain and Northern 
Ireland is analogous to the presence of a border between 
Toulouse and Paris – implying that France would never 
tolerate it – because Great Britain and Northern Ireland 
are parts of the same country.  

However, if there were a land border, then Nationalists 
and Republicans would say the same about a border 
between Derry and Donegal. To them, both places are 
part of the same country. Furthermore, the land border 
has 200 crossings that are more visible than PoEs at 
seaports. 

The Irish Sea border results from a treaty - the 
Withdrawal Agreement (WA) and accompanying Protocol 
on Ireland / Northern Ireland - that the UK government 
signed. It then fought an election on the WA that 
contained the Protocol. 

However, selective and conflicting statements on the 
consequences of the Protocol and on the government’s 
support for it have confused both Northern Irish 
politicians and the EU.  

A firm commitment to upholding treaty commitments and 
working together on regulatory standards to achieve this 

would begin to rebuild shattered trust with the EU. The 
government needs to express its unequivocal support for 
the Protocol. We firmly believe that this will lead to the 
collaboration and trust necessary to make the Protocol 
work more effectively.  

1.1.8. Wider Trade Impacts 
While in Northern Ireland, border controls, paperwork, 
and other compliance requirements impact both the 
economy and the peace process, for British exporters to 
the rest of the continent they are also a devastating barrier 
to export trade. UK food and drink exports to the EU fell 
by 47% in the first quarter of 2021 compared to the first 
quarter of 2020. As the commentary by the Food & Drink 
Federation (FDF) in the Appendix shows, only a small part 
of this can be attributed to “teething problems” and to 
pre-Christmas stockpiling. Furthermore, many exporters 
now fear that the second half of 2021 will see a 
permanent loss of business. 

The reasons for this – border procedures, expensive 
documentation requirements, and other NTBs – are the 
same reasons why some GB companies already face 
difficulties shipping goods to Northern Ireland and many 
more will face difficulties when the grace periods expire. 

1.2. Urgency 
It has become increasingly pressing to solve the SPS issues 
at the Irish Sea border. Although the UK Government has 
announced further extensions to the grace periods, these 
will not be indefinite. When they expire, hard-pressed 
businesses will incur additional costs and face increased 
levels of bureaucracy, there will be more checks at the Irish 
Sea border and chilled meats, such as sausages, will no 
longer be allowed to be imported into Northern Ireland 
from outside of the EU.   

The current situation in Northern Ireland is unpredictable. 
The prospects of rising political instability and violence are 
real and have the potential to deteriorate. A very real 
danger of the devolved institutions collapsing in the next 
12 months exists, if a solution cannot be found. 
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https://www.bbc.com/news/uk-politics-57460077
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840230/Revised_Protocol_to_the_Withdrawal_Agreement.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840230/Revised_Protocol_to_the_Withdrawal_Agreement.pdf
https://www.fdf.org.uk/fdf/news-media/press-releases/2021-press-releases/non-eu-food-and-drink-exports-exceeds-eu-share-following-large-drop-in-sales/
https://www.thegrocer.co.uk/food-exporters-set-to-permanently-cut-ties-with-eu-due-to-brexit/656707.article#.YLkU-BkHtZ0.twitter


                                                    


2. Source of the problem 

T he consensus from the Northern Ireland business 
community that the Protocol must be made to work, 

and the pressure from the EU and President Biden to 
uphold the UK’s treaty commitments, combine to make 
revocation of the protocol a remote prospect. Indeed, the 
Withdrawal Agreement is an international treaty, lodged 
with the United Nations, and therefore subject to 
international law. The Protocol will have to be implement 
in some form, but we have already witnessed economic  
and political difficulties in the absence of any of mitigation.  

To find solutions consistent with the Protocol, it is 
important to understand why the Protocol came into 
being: the purpose it serves in protecting the EU and its 
consumers. 

2.1. Regulation and non-tariff barriers (NTBs) 

2.1.1. “Behind the border” barriers 
As trade, customs, and borders expert Dr Anna Jerzweska 
explains, procedures related to regulatory standards often 
occur away from the border. An example in the chemicals 
or medical device sector is the need for an Authorised 
Representative: when exporting such products to the EU, 
a producer from a country outside the EU, Norway, 
Iceland, or Liechtenstein must appoint a person in one of 
those jurisdictions to take legal responsibility for the 
product. 

An extra Authorised Representative is not necessary when 
trading among countries within the Single Market. This is 
because of regulatory convergence. 

Other examples of “behind the border” barriers include 
market surveillance, under which regulatory authorities 
inspect goods at various points in the production process. 

2.1.2. Border procedures 
Although far more important than tariffs, NTBs are not 
well understood by the general public or even some 
policymakers. The best understood form of NTB, though, 
is the range of border procedures that can apply when a 
product is shipped from one jurisdiction or territory to 
another. 

Border procedures are the norm in international trade. 
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What are non-tariff barriers (NTBs)? 

Governments in leading economies today regulate many 
areas of economic life. In food production standards 
and other areas, these regulations can be very detailed. 
In general, the level of regulation corresponds to the 
level of risk to the consumer. Because animals and 
plants can bring diseases, and substandard food can 
make people ill, agrifood is regulated in detail: as are 
other sectors such as chemicals in which faulty 
products present a significant risk to consumer safety 
and well-being.  

NTBs can arise from many sources. One major source 
of NTBs is differing regulations and approaches to 
regulation in different jurisdictions. These differences 
often arise for valid reasons of public policy and public 
safety. Governments need to be confident that any 
products entering their territory meet their domestic 
regulatory standards. This can create barriers. 
Minimising regulatory NTBs requires coordination and 
trust.  

Regulatory NTBs can occur regardless whether two 
countries have an FTA. The purpose of an FTA is 
usually to remove tariffs and quotas, although the most 
modern FTAs do attempt to address NTBs to some 
extent. 

Although the UK government’s trade policy currently 
focuses on reducing tariffs in trade with distant 
countries, NTBs, where they exist, are usually far more 
important than tariffs as a barrier to trade. Border 
procedures are just one form of NTB. 

https://www.instituteforgovernment.org.uk/explainers/non-tariff-barriers
https://unctad.org/news/trade-costs-non-tariff-measures-now-more-double-tariffs
https://unctad.org/news/trade-costs-non-tariff-measures-now-more-double-tariffs
https://www.parliamentlive.tv/Event/Index/60d35a23-5f36-4955-ba33-a935a5e801ac
https://archive2021.parliament.scot/S5_European/Inquiries/20200901_CTEEA_ExternalResearch.pdf
https://www.psephos.com/ukresponsibleperson-eurep
https://www.psephos.com/ukresponsibleperson-eurep


                                                    

Customs expert Dr. Anna Jerzewska describes three 
different broad categories of border procedure that 
remain under an FTA. safety, security, and anti-smuggling; 
customs clearance; and standards and regulatory 
procedures.  

Our focus is on the third category, with specific reference 
to procedures that companies shipping products to the 
EU face and that those shipping products to Northern 
Ireland either currently face or will face when the grace 
periods expire. 

While GB companies shipping products to the EU 
currently face these procedures and those shipping to 
Northern Ireland either currently face them or will face 
them when the grace periods expire, the same is not yet 
true the other way round as the UK government is yet to 
recommence border controls on products from the EU.  

Indeed, the Prime Minister has indicated that he does not 
wish to install substantial controls on goods travelling from 
Northern Ireland to Great Britain. 

2.2. The Single Market 
The barriers facing GB agrifood exporters to the EU and 
Northern Ireland result from the need to protect the 
integrity of the Single Market and its consumers. 

2.2.1. Nature of the Single Market: minimising NTBs 
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What is the regulatory purpose of border 

procedures? 

Dr. Jerzewska describes standards and regulatory 

procedures as both sector-specific measures – for 

example for car parts or SPS checks – and a general 

“possibility that checks will be conducted to ensure the 

paperwork is correct or in some cases to carry out 

physical inspections, for example when there is a 

suspicion that dangerous goods are entering the market”.  

One of the primary NTBs facing GB agrifood companies 

shipping products to the EU and Northern Ireland is the 

range of documentation required. This is both a “behind-

the-border” barrier – it must be filled in regardless 

whether the lorry is stopped – and a border procedure, 

because, as Dr. Jerzewska notes, there is a general 

possibility that it will be checked. As we see in Section 3, 

the EU has specific rules on the frequency of checks. 

The Institute for Government (IfG) describes the 

purpose of these checks as “governments….focused on 

the careful management of what is going in and out of 

their country – preventing smuggling, making sure that 

animals aren’t carrying diseases, checking that food is safe 

to eat, ensuring that chemicals are properly handled and 

car parts aren’t faulty and, crucially, making sure that 

their domestic traders aren’t being unfairly undercut.” 

What is the Single Market and how does 
regulatory convergence make it work? 

The Single Market encompasses the EU and the 

European Free Trade Association (EFTA) nations 

Norway, Iceland, and Liechtenstein through the European 

Economic Area (EEA) Agreement. For goods, it de facto 

includes Switzerland through the “Bilaterals”. 

The Single Market is a regulatory union. All goods 

entering the territory of a Single Market country must 

meet that country’s regulatory requirements, just as 

those entering the territory of, say, the US or Japan, must 

meet the US’ or Japan’s requirements. However, if they 

come from another Single Market country, there is no 

need for proof. The provenance is the proof.

POAO generally must arrive at a designated entry point 

where checks can be carried out. In Great Britain these 

are known as Border Control Posts (BCPs). In Northern 

Ireland they are known as Points of Entry (PoE).

https://www.gov.uk/government/publications/uk-border-control-posts-animal-and-animal-product-imports
https://www.daera-ni.gov.uk/articles/points-entry-poe
https://twitter.com/JamesMilbourne/status/1366354557266182144
https://www.instituteforgovernment.org.uk/sites/default/files/publications/IfG_Brexit_customs_WEB_0.pdf
https://archive2021.parliament.scot/S5_European/Inquiries/20200901_CTEEA_ExternalResearch.pdf
https://www.belfasttelegraph.co.uk/news/northern-ireland/johnson-tells-northern-ireland-businesses-to-bin-customs-forms-38674258.html
https://twitter.com/eu_commission/status/1098167002651389952?lang=en


                                                    


Borders are the norm in international trade; only the 
regulatory alignment found in the Single Market has ever 
removed them.  

While the removal of regulatory borders clearly has 
benefits for businesses that trade across borders, it also 
limits each Member State’s regulatory autonomy. Member 
States incorporate the regulatory standards into their 
domestic law. Indeed, many proponents of the UK’s exit 
from the Single Market have cited regulatory autonomy 
and its potential results as the primary benefit.  

2.2.2. Need for external borders 
The Single Market necessitates strong external controls: 
because goods can move unrestricted within the market, 

there must be regulatory controls on what can enter the 
market, even on goods that enter the market tariff-free 
under a free trade agreement (FTA) as the UK has.  

Within the Single Market, regulatory convergence and the 
trust that the EU institutions place in Member State 
implementing authorities protect consumers. Any good 
that comes from a jurisdiction outside this system is 
subject to checking. This is both to protect consumers 
from faulty or unsafe products – especially relevant in 
agrifood – and to preserve the benefits of frictionless 
trade only for members of the Single Market. 

2.2.3. The UK as a third country 
Now that Great Britain is outside the Single Market, it is 
logical that borders and other NTBs have returned. This is 
known as “third country treatment”.  

Until this year, many GB firms had no experience of being 
a third country and no awareness of the NTBs that they 
were avoiding through the UK’s Single Market membership, 
and hence may not have been prepared for the scale of 
regulatory NTBs. However, as we will see in the next 
section, these NTBs are typical for a third country. It was 
clear early in the withdrawal process – including to 
knowledgeable Leave supporters – that the UK would be 
a third country if it were to choose to leave the Single 
Market at the same time as leaving the EU. 

2.2.4. Third country regulatory relationships with 
the Single Market  
As the UK is a third country, it is therefore useful to look 
at the relationships that the EU has with other third 
countries, especially as they relate to SPS checks.  
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Why is this? 

When a German producer sends goods to Austria, the 
Austrian government ordinarily needs to know that the 
goods meet Austrian standards. But Austrian standards 
are EEA standards; the German producer has to meet 
EEA standards to place the goods on his home market: 
Germany. Hence, the goods need no extra procedures 
when they cross the border. This means that both 
“behind-the-border” barriers and border procedures can 
largely be waived. 

“The same” does not always mean identical: there are 
harmonised sectors in which the line-by-line by detail is 
the same and non-harmonised sectors that function by 
mutual recognition. The European Commission website 
explains more. 

When Margaret Thatcher played an instrumental role in 
creating the Single Market, she understood that 
elimination of NTBs was necessary to build on the 
progress that its predecessor - the Common Market - 
had made in removing customs duties (tariffs). 

http://www.voteleavetakecontrol.org/priti_patel_speech_at_the_spring_conference_of_the_association_of_licensed_multiple_retailers.html
http://www.eureferendum.com/blogview.aspx?blogno=86369
http://www.eureferendum.com/blogview.aspx?blogno=86369
https://ec.europa.eu/growth/single-market/goods/free-movement-sectors_en
https://www.margaretthatcher.org/document/107219


                                                    


2.2.4.1. Dynamic alignment  
Non-EU countries Norway, Iceland, and Liechtenstein are 
part of the EEA and therefore not treated as third 
countries, although the SPS provisions relating to Iceland 
cover only aquaculture – a vital sector for Iceland – and 
not agriculture. However, the EU has indicated that it 
would be ready to conclude an SPS agreement with the 
UK removing NTBs for GB exporters in return for 
dynamic alignment as it has done for Norway, Iceland, and 
Liechtenstein. 

2.2.4.2. Static alignment followed by divergence 
“Static alignment” is largely theoretical. It aligns regulations 
when the treaty is signed; however, they then “diverge” 
when one party updates its regulations and the other does 
not. 

Switzerland provides an interesting example. As we see in 
the appendices, it understood its initial bilateral regulatory 
agreements with the EU to be static. However, those 
agreements also removed SPS checks and other border 
controls and NTBs at the Swiss-EU border; Switzerland  
indeed adapted some of its laws to facilitate this and has 
continued to do so, even though there is no formal 
commitment to dynamic alignment. As the EU has 
updated its regulations and Switzerland has, though, in 
some cases, not followed, this has led to frictionless access 
– access without NTBs – without full alignment. This is 

one reason why the EU has sought to replace the bilateral 
approach with a framework agreement, which Switzerland 
has rejected. 

Static alignment and the Swiss model therefore do not 
provide precedents for the UK to follow. However, there 
are certain principles from the EU-Swiss approach that we 
believe are useful. 

2.2.4.3. Equivalence and divergence 
Under equivalence, the parties seek the same “result” of 
regulations and trust that each other’s regulations achieve 
that result. They do not make the regulations the same or 
prevent divergence. Hence, controls remain. Equivalence 
requires trust in the other party’s standards. 

2.2.4.4. No relationship and divergence 
If there is no specific SPS or other regulatory treaty, then 
the two parties regulate their producers separately and do 
not coordinate. Regulations then inevitably diverge. 

2.2.4.5. GB’s current position 
Northern Ireland remains in the Single Market for goods 
including in agrifood. The UK’s regulations hence apply to 
Great Britain only. These regulations are still largely the 
same ones that the UK inherited from its membership of 
the Single Market.  

Examples of regulatory SPS relationships 

with Single Market

Standard third 
country

Equivalence Static 
alignment

Dynamic alignment

Examples

Regulations seek to meet same 
minimum standards as EU’s

No Yes Yes Yes

Incorporates EU 
standards into 
domestic law

At time of 
agreement

No No Yes Yes

As EU updates 
them

No No No Yes

NTBs Standard Reduced Eliminated
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However, the UK did not provide any guidance to the EU 
on the future direction of its regulations or commit to 
providing such transparency. Moreover, the statements 
from Leave campaigners about the benefits of deregulation 
caused the EU to fear that the UK government’s policies 
would cause Great Britain to diverge from Single Market 
regulations and reduce regulatory standards. Hence, 
despite the Prime Minister’s attempted reassurances over 
Great Britain’s standards, the UK does not even have an 
equivalence agreement, let alone an SPS agreement that 
would remove NTBs. The UK is hence in the curious 
position of being subject to Single Market regulation 
without any of the benefits. 

Our solution does capitalise on the significant remaining 
regulatory convergence between the UK and the EU. 
However, it also recognises that the UK needs to commit 
to transparency over the direction of its regulatory 
standards to build sufficient trust to take advantage of this. 

2.3. The Belfast / Good Friday Agreement (BA / 
GFA) and the Northern Ireland Protocol 
In this section, we have described the barriers facing 
exporters from Great Britain rather than the UK. This is 
because the Protocol placed the external border of the 
Single Market for goods between Great Britain and 
Northern Ireland.  

Producers in Northern Ireland do not face these controls 
selling goods to the Single Market or to Great Britain. They 
may face some controls in future when selling to Great 
Britain due to regulatory changes in Great Britain. The 
government is building some facilities for certain incoming 
checks. Northern Ireland buyers are facing controls when 
buying from Great Britain. 

In this section we describe why the Protocol exists and 
how it protects both the EU and the BA / GFA. 
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https://www.gov.uk/government/speeches/pm-speech-in-greenwich-3-february-2020
https://www.gov.scot/news/new-border-control-post-at-cairnryan/


                                                    


Making the Northern Ireland Protocol work for all: A UK-EU sanitary and phytosanitary (SPS) measures treaty                     13

What is the Northern Ireland Protocol? 

• Known as “the Northern Ireland Protocol” or “the Protocol”, it is officially called the Protocol on Ireland / 

Northern Ireland 

• The Protocol accompanied the Withdrawal Agreement signed in October 2019 with which the UK left the 

European Union (EU). The Withdrawal Agreement predated and is separate from the TCA signed on Christmas 

Eve 2020. The TCA governs the future relationship between the UK and the EU; the Withdrawal Agreement set 

the terms of the UK’s departure from the EU. 

• Article 5(4) of the Protocol makes provisions of EU law applicable to Northern Ireland. These provisions include 

EEA standards that underpin the Single Market for goods. Hence, Northern Ireland de facto remains in the Single 

Market for goods. 

• They also include the law on SPS checks for goods from non-EEA countries. 

• This is separate from the provision on tariffs in Article 5(1) and 5(2). The Protocol was drafted before the TCA 

was reached; tariffs in UK-EU trade still could not be ruled out. The TCA did rule them out. However, the UK and 

EU treat some third countries differently, and UK goods are subject to Rules of Origin requirements. Each of these 

facts can cause tariffs to arise. Article 5(1) says that tariffs will not apply on goods not at risk of being moved to 

the Republic of Ireland, which is in the EU. Article 5(2) initially defines “at risk” widely and then leaves it to the UK-

EU joint committee to determine the ongoing definition of “at risk”. The joint committee did produce a definition 

that applies “not at risk” very narrowly and therefore still leave most goods “at risk” and hence subject to tariffs if 

applicable. 

• However, the Single Market regulatory standards – including checks – are not subject to the “at risk” caveat. They 

apply to all goods in Northern Ireland. 

• The Northern Ireland Assembly will vote in 2024 to provide or withhold consent to the continuing operation of 

Articles 5 to 10 of the Protocol. If majority and cross-community consent are secured, then the next consent vote 

will follow 8 years later. This is shortened to 4 years if consent is of a majority of Assembly members but without 

majorities from parties representing both communities.

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840230/Revised_Protocol_to_the_Withdrawal_Agreement.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840230/Revised_Protocol_to_the_Withdrawal_Agreement.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:22021A0430(01)&from=EN
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/949846/Decision_of_the_Withdrawal_Agreement_Joint_Committee_on_the_determination_of_goods_not_at_risk.pdf
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The Protocol and the Belfast / Good Friday Agreement 

• The Belfast Good Friday Agreement (BA / GFA) of 1998 ended thirty years of “the Troubles” in Northern Ireland. 

While Northern Ireland remained part of the UK, the BA / GFA allowed Nationalists and Republicans to 

effectively live as citizens of the Republic of Ireland and Unionists to live as citizens of the UK if they so chose. 

• At the time, no party involved in the talks or in the UK or Republic of Ireland was mentioning the possibility of the 

UK leaving the EU. The only borders of which the parties could conceive were, hence, military borders, which 

were removed. 

• The border between Northern Ireland the Republic of Ireland has hence ever since been an invisible border with 

over 200 road crossings. 

• Maintaining the invisible nature of this border is hence a requirement to maintain consistency with the spirit of the 

BA / GFA.  Indeed, even moderate Nationalists told former Prime Minister Theresa May that, if the UK’s departure 

from the EU were to lead to a hard border between Northern Ireland and the Republic of Ireland, they would 

immediately campaign for a united Ireland. 

• However, when the UK decided to leave the Single Market and become a third country, the border procedures 

described previously needed to apply to UK goods when they enter an EEA country such as the Republic of 

Ireland. 

• The Protocol applies these procedures on the sea routes from Great Britain to Northern Ireland to avoid a hard 

border between Northern Ireland and the Republic of Ireland. This hence protects the BA / GFA. 

• However, in other ways, the Protocol undermines the BA / GFA: the Protocol was imposed on Northern Ireland 

without majority or cross-community consent. 

• The significant impact of the Protocol’s implementation on the people of Northern Ireland also appears to be at 

odds with certain provisions of the Protocol itself: 

o The preamble states that the Protocol should impact as little as possible on the everyday life of 

communities in both Ireland and Northern Ireland 
o The third-to-last paragraph of the preamble mentions the importance of maintaining the integral place of 

Northern Ireland in the UK’s internal market 
o Article 6(2) obligates the parties to use their best endeavours to facilitate trade between Northern 

Ireland and other parts of the United Kingdom



                                                    


3. Obstacles to a solution 

3.1. Obstacles to a UK-wide SPS agreement with 
the EU 

W hile the political situation in Northern Ireland 

demands a solution to the issues concerning the 

Irish Sea border, the UK government’s red lines, the EU’s 

ultra-low risk approach to managing the borders of its 

Single Market, and the trade-offs involved have rendered 

one difficult to reach.  

3.1.1. Trade-offs for the UK 
The UK faces two major trade-offs as it decides whether 

and what type of SPS agreement to conclude with the EU. 

These relate to its autonomy and its other FTAs. 

3.1.1.1. Regulatory autonomy vs absence of NTBs 
The central difficulty is the trade-off between the UK’s 

desire for regulatory autonomy and the EU’s need to 

protect its Single Market from non-compliant products.  

3.1.1.1.1. Alignment: no NTBs, no autonomy 
The only cases in which the EU has waived or substantially 

waived controls concern the EFTA countries, which 

commit to regulatory alignment in return.  

In the case of the EFTA-EEA countries, this occurs through 

Annex 1 to the EEA agreement, which applies to Norway 

in respect of many categories and to Iceland in respect of 

aquaculture. This Annex contains multiple pieces of 

legislation that the EFTA-EEA countries incorporate into 

their domestic law. The EEA agreement is dynamic: the 

EFTA-EEA countries update their legislation in the areas 

concerned to follow the EU’s.  

In the case of Switzerland, as we show in the appendices, 

the removal of controls in the evolution from Bilaterals I to 

Bilaterals II followed Switzerland’s incorporation of several 

pieces of EU food regulation into its domestic law. We 

also show in the appendices that, although there is no 

clause in its veterinary agreement (Annex 11 to the 

agreement on trade in agricultural products) requiring 

dynamic alignment, this was originally because the EU 

expected Switzerland to eventually join the EU. To the 

extent that there is not a clean adoption of Single Market 

law in Switzerland, this is a reason why the EU attempted 

to replace the bilateral path with the new framework 

agreement, which Switzerland recently notified the EU that 

it would not sign.  

3.1.1.1.2. Equivalence: autonomy with NTBs 
The EU has signed other SPS agreements as well as the 

veterinary agreement it has with Switzerland. There are 

chapters (Annexes 5E and 5J) on SPS and border checks in 

the Comprehensive Economic and Trade Agreement 

(CETA) with Canada and another standalone agreement 

with New Zealand. These have arisen through trust: 

because the EU can trust these partner countries’ 

regulatory standards, the EU is happy to sign equivalence 

agreements. In these agreements, the two sides have, or 

agree to work towards, “equivalence”, recognising each 

other’s regulatory standards when they achieve the same 

result. This is the key principle of the SPS agreement of the 

World Trade Organisation (WTO). However, as trade 

expert Dmitry Grozoubinski explains, this is applied 

narrowly:  

This kind of recognition isn't used to say "Your law allowing 

hormones is like our law banning them." Instead it's used 

for, "Your law banning this hormone is like our law banning 

this hormone." 

Under equivalence agreements, the partner country can 

adapt its own regulations as long as they still meet 

minimum standards. This should not be a problem for the 
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https://www.efta.int/media/documents/legal-texts/eea/the-eea-agreement/Annexes%2520to%2520the%2520Agreement/annex1.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:22002A0430(04)&from=EN
https://www.international.gc.ca/trade-commerce/trade-agreements-accords-commerciaux/agr-acc/ceta-aecg/text-texte/05-A.aspx?lang=eng
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:21997A0226(02)&from=EN
https://www.wto.org/english/tratop_e/sps_e/spsagr_e.htm
https://twitter.com/DmitryOpines/status/1405433269160718337


                                                    

UK because, as the Prime Minister has stated, the UK does 

not wish to severely dilute its own standards. However, it 

is likely that the EU still does not trust the UK not to dilute 

its regulatory standards: proponents of Brexit often cited 

deregulation as one of the major opportunities. 

Furthermore, an equivalence-based agreement does not 

eliminate NTBs including border checks. New Zealand’s 

agreement contains an Annex (VIII A) setting out the 

frontier checks and fees. 

3.1.1.1.3. Alignment vs equivalence 
The EU recently published the data on border checks in 

the table below. It shows that the equivalence-based 

agreements do not remove the same amount of friction as 

a veterinary agreement based on regulatory alignment 

would. 
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Swiss-style (alignment) veterinary agreement New Zealand style (equivalence) veterinary 
agreement

Certificate Frequency of border checks Certificate Frequency of border checks

Document Identity Physical Document Identity Physical

Live animals Intra-EU Border checks abolished Simplified 100% 100% 100%

Red meat Not required Border checks abolished Simplified 100% 100% 1-10%

Fresh minced red meat Not required Border checks abolished Banned

Poultry meat Not required Border checks abolished Simplified 100% 100% 1-10%

Minced poultry meat Not required Border checks abolished Banned

Fishery products Not required Border checks abolished Simplified 100% 100% 1-10%

Live bivalve molluscs 
for human 
consumption

Not required Border checks abolished Simplified 100% 100% 1-10%

Live bivalve molluscs 
for processing

Not required Border checks abolished Banned

Dairy products Not required Border checks abolished Simplified 100% 100% 1-10%

Composite products Not required Border checks abolished Standard 100% 100% 15%

Personal imports Not required Border checks abolished Banned

Pets Pet passport Border checks abolished Standard 100% 100% NA

Regulatory autonomy Incorporates EU regulations into domestic law While maintaining minimum standards

https://www.gov.uk/government/speeches/pm-speech-in-greenwich-3-february-2020
http://www.voteleavetakecontrol.org/priti_patel_speech_at_the_spring_conference_of_the_association_of_licensed_multiple_retailers.html
http://www.voteleavetakecontrol.org/priti_patel_speech_at_the_spring_conference_of_the_association_of_licensed_multiple_retailers.html
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:21997A0226(02)&from=EN
https://ec.europa.eu/info/sites/default/files/20210518_coloured_table_agreements_with_third_countries_in_sps_area.pdf?utm_source=EU+Matters&utm_campaign=2f86de407e-EMAIL_CAMPAIGN_BREXIT_BRIEF_21-10-20_COPY_01&utm_medium=email&utm_term=0_e23b97fbd4-2f86de407e-543369982&mc_cid=2f86de407e&mc_eid=49c33ad4ff


                                                    


3.1.1.2. Trade-offs with other free trade 
agreements (FTAs) 
When considering whether to conclude an SPS agreement 
with the EU, the UK needs to consider not only its own 
regulatory autonomy but also the spill-over effects to 
other trade agreements. The rationale for leaving the EU’s 
Customs Union was the ability to independently sign free 
trade agreements (FTAs) with non-EU countries. The UK 
recently reached an agreement in principle for its first FTA 
with a country with which it did not have one through the 
EU. This is the putative FTA with Australia. 

To abolish SPS border controls with the EU, in principle a 
partner country must incorporate all Single Market food 
standards its domestic legislation. This includes banning 
from third countries the same products that the EU bans 
from third countries (Switzerland’s consolidated veterinary 
agreement contains 92 references to third countries). Any 
non-compliant product can “pollute the pool” even if it 
arrives indirectly.  

However, the UK may not always be able to keep its 
existing standards. Lord Frost recently questioned the 
merits of a temporary SPS agreement with the EU, stating 
that other negotiations may render it so temporary as to 
be meaningless. 

Although there was much speculation in the media that 
the FTA with Australia would lead to a dilution of the UK’s 
food standards to allow Australian hormone-fed beef, 
there is no evidence that the UK agreed to this as the 
price of the deal. While imports from Australia will now 
largely be tariff-free, they will still have to comply with 
existing UK domestic regulation. 

Australia does not seek to change the partner country’s 
domestic regulations in trade negotiations. However, the 
US, which as the world’s largest economy has more 
bargaining power, often does but is the only country 
known to do so.  

We deal with the US in our proposal. Frost subsequently 
explained that he was referring also to the UK’s attempted 

accession to the Comprehensive and Progressive 
Agreement for Trans-Pacific Partnership (CPTPP). As we 
document in our proposal section, though, this does not 
necessarily create a conflict. 

3.1.2. Obstacles for the EU 
The EU has signalled willingness to conclude an SPS 
agreement based on alignment. The obstacles that would 
prevent it agreeing to an equivalence-based treaty relate to 
its lack of trust in the UK and wider, more fundamental, 
strategic questions that it faces. 

3.1.2.1. Lack of trust in the UK 
The EU currently does not trust the direction of the UK’s 
policy on Great Britain’s regulatory standards or its 
willingness to implement any agreed solution. 

3.1.2.1.1. Direction of regulatory policy 
Although GB’s regulatory standards are currently the ones 
it inherited from the UK’s membership of the Single 
Market, any promise not to reduce these standards 
contradicts statements by proponents of leaving the Single 
Market extolling the benefits of deregulation. The point of 
deregulation would be to enable GB producers to operate 
at a lower cost than their counterparts in other countries. 
Regulations would be neither aligned nor equivalent.  

3.1.2.1.2. Implementation 
European Commission Vice President Maros Sefcovic 
recently said that patience is wearing thin with the UK. As 
the UK would have to implement any SPS agreement, trust 
is crucial. 

3.1.2.2. Strategic questions for the EU 
Currently, the UK is being treated as any standard third 
country would that does not have a bespoke SPS 
agreement. The route from Great Britain to Northern 
Ireland will become, once the grace periods expire, simply 
another external border of the EU Single Market.  

The EU has signalled its willingness to enter into an SPS 
agreement with the UK based, as Switzerland’s is, on 
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https://twitter.com/SamuelMarcLowe/status/915670482720116736
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:02002A0430(04)-20170701&from=EN
https://committees.parliament.uk/oralevidence/2344/pdf/
https://twitter.com/DmitryOpines/status/1405433262667862017
https://twitter.com/alanbeattie/status/1405418524982587393
https://ukandeu.ac.uk/video-audio/in-conversation-with-lord-david-frost/
https://www.bbc.com/news/uk-politics-57403258
https://www.bbc.com/news/uk-politics-57403258


                                                    

alignment. While it has not ruled out an equivalence-based 
agreement, there likely are problems for the EU with an 
equivalence agreement, partly because the UK – as the 27 
EU Member States see it – cannot be trusted and partly 
because of the unique challenge that the UK poses. 

3.1.2.2.1. Trade facilitation vs non-discrimination 
If the EU has reservations about an equivalence agreement 
with the UK, then this is likely not for protectionist 
reasons. Borders are the norm in international trade.  

The EU’s regulatory border controls and other NTBs are 
ostensibly designed to guarantee public health and safety: 
to ensure that food is safe to eat. They achieve this 
through a very low-risk approach often dubbed the “food 
safety firewall”. This is true even for imports from 
countries whose regulations the EU recognises. While the 
dispute resolution procedures of the WTO have ruled that 
bans are inconsistent with its SPS agreement, the WTO 
generally does not interfere with the right of a Member 
State or organisation to control and check imports at the 
border. 

However, while maintaining standard external border 
controls, the EU is a prodigious negotiator of FTAs. 
Furthermore, it has achieved a peerless reduction of NTBs 
among its own Member States. However, it has achieved 
the latter through regulatory alignment.  While there are 
good arguments for equivalence, it would be 
unprecedented for the elimination of checks to accompany 
an equivalence-based agreement. Any hesitancy is likely 
either because the UK is asking for too much in return for 
equivalence or because of the unique challenge of a 
neighbouring country that does not wish to be within the 
EU’s regulatory orbit. 

3.1.2.2.2. Approach to the “neighbourhood” 
The EU’s trade arrangements with neighbouring countries 
are different to those with distant countries. Its 
agreements with the EFTA countries oblige (with the 
caveats shown in the appendices on Switzerland) the 
partner country to align regulations with the EU’s. 
Meanwhile, Ukraine and the Balkan countries are in the 

process of incorporating the EU acquis into their domestic 
legislation as part of the accession process. Turkey began 
that process concurrently with its signing of a Customs 
Union with the EU when it considered accession a realistic 
goal. There is no FTA with Belarus or with Russia, 
countries that have hard borders with the EU. 

Although equivalence would only reduce rather than 
eliminate checks, the benefit of trade facilitations beyond 
the absence of tariffs, for a neighbouring country, is bound 
to be more impactful than it is for a distant country. An 
equivalence-based agreement with the UK would be 
unprecedented for the EU’s SPS agreements with a large 
neighbouring country.  

A low incidence of checks does not give a competitive 
advantage to a country like New Zealand, for which 
distance is a barrier to large volumes of fresh produce. 
New Zealand producers have started to ship some fresh 
food due to technology and investment in process and the 
trust that the EU has in its standards. However, New 
Zealand producers are unlikely to be a threat to the place 
of EU producers in fast-moving supply chains. Much of 
Great Britain’s export trade with the EU before 
withdrawal, though, consisted of time-sensitive products 
within integrated supply chains. During the TCA 
negotiations, Michel Barnier often argued that UK 
proposals would lead to the country being able to 
undercut EU producers from the EU’s doorstep. 

Indeed, an equivalence request is an example of the 
challenges that the UK’s positioning poses. 

3.1.2.2.3. Challenge posed by the UK’s positioning 
The UK (in respect, for goods, of Great Britain) is unique 
in being a large neighbouring country that is not 
committed to remaining within the EU’s regulatory orbit. If 
an equivalence-based agreement achieves a significant 
proportion of the benefits of one based on alignment 
while maintaining regulatory autonomy for the partner 
country, then it risks validating an alternative model within 
the continent of Europe: a threat to the EU. 
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https://ec.europa.eu/commission/presscorner/detail/en/STATEMENT_20_1553


                                                    


3.1.2.2.4. Conclusion 
These are fundamental issues for the EU. It is perhaps not 
surprising that Lord Frost said that the EU has yet to 
respond to several equivalence-based proposals from the 
UK. While an equivalence-based agreement brings 
challenges for the EU, dynamic alignment would be 
unacceptable to a UK government that prizes its 
regulatory autonomy. We therefore seek an alternative 
solution acceptable to both. 

3.2. Obstacles to a Northern Ireland specific 
solution 
The previous section detailed the issues and trade-offs in 
an equivalence- or alignment-based agreement for the UK 
as a whole. Such a solution would ease the flow of 
agrifood products from Great Britain to the EU and to 
Northern Ireland at the same time.  

In this section, we look at what is preventing a Northern 
Ireland-specific solution: one in which producers in Great 
Britain can prove that their goods will remain in Northern 
Ireland, will not enter the EU Single Market, and therefore 
should not be subject to checks. 

The minimal risk to the EU presented by a functioning 
Northern Ireland-specific solution, together with the 
impact on the people of Northern Ireland of the current 
situation, argues for both sides to work together to 
develop a Northern Ireland-specific solution and build the 
trust necessary to make it work. There are important 
issues to consider. 

3.2.1. Need for a solution vs lack of trust 
The EU fears that any renegotiation of the Protocol would 
reward the behaviour of the UK Government. The 
Government’s frequent statements criticising the Protocol 
have irked the European Commission and likely reduced 
the Commission’s trust in the UK implementing any 
agreement. As we show in our proposals section, this is 
likely to lead to the rejection of the UK’s latest proposals 
from 21 July 2021. 

Our proposals therefore do not require amendments to 
the Protocol. 

3.2.2. Enforceability 
The doubts surrounding a Northern Ireland specific 
solution typically centre on enforceability of goods 
remaining in Northern Ireland. The Protocol stipulated 
that all goods entering Northern Ireland are subject to 
checks, because it would not be possible to tell which 
goods will and which goods will not cross the invisible land 
border with the Republic of Ireland. 

It was correct, in October 2019 when the Protocol was 
drafted, for the Protocol to say this, because no system 
that could produce this proof would be ready by the end 
of the transition period. However, many stakeholders 
believe that such a solution is eventually possible.  

3.2.3. Time constraints 
Indeed, while the Northern Ireland business organisations 
are confident that a trusted trader scheme would work, 
the criticisms of the UK government’s plan for such a 
scheme typically centre on the fact that it takes time to 
build one. We therefore set out in our proposal section 
that the UK and EU should use the time until 2025 to 
work on a Northern Ireland specific solution and set out 
our UK-wide solution for the interim. 

3.2.4. Non-discrimination: “standard third country” 
The EU treats all third countries in a similar way, with the 
reduction of controls proportionate to the degree of 
alignment. In this sense, if the UK does not wish to align 
but desires an accommodation, then it is up to the UK to 
convince the EU why it deserves special treatment. 

“Special treatment”, though, implies that the UK is treated 
differently to other countries in the same situation. But 
there is no comparable situation. A solution specific to the 
situation would reflect its uniqueness. Northern Ireland 
represents a special situation: nowhere else is there a 
territory in which large and roughly equal proportions of 
the population identify as citizens of a Member State and a 
non-Member State of the EU. 
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The fact that the EU recognised the uniqueness of 
Northern Ireland during the Article 50 process – by 
placing it at the beginning of the sequencing, before a 
future trade agreement could be negotiated – gives it the 
political rationale, should it need one, to make special 
accommodation for Northern Ireland regarding SPS checks 
and other NTBs. 

3.2.5. Flexibility vs letter of the protocol 
Even if the arguments for a Northern Ireland specific 
solution are overwhelming, there is no provision for such a 
solution under the Protocol.  

The Protocol makes large parts of Single Market and EU 
Customs law applicable to Northern Ireland. Although 
tariffs – where they arise – apply only to goods at risk of 
being moved to the Republic of Ireland, procedures for 
regulatory checks and other non-tariff barriers (NTBs) 
apply to all goods entering Northern Ireland from outside 
the EU. 

One fear on the EU side is that acquiescing to a Northern 
Ireland specific solution would require renegotiation of the 
Protocol. Our proposals do not require amendments to 
the Protocol. 
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4. Solution 

4.1. UK-wide dynamic adjustment 

4.1.1. Definition of dynamic adjustment 
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Our solution consists of three elements to be contained in a standalone SPS treaty: 

● A temporary UK-wide solution – which will also aid UK exports to the rest of the EU – consisting of “dynamic 
adjustment” of NTBs facing British agrifood exports.  

○ Recognising that GB regulatory standards in agrifood in most areas are currently the same as those of the 
Single Market, the mechanism would delay checks and other NTBs until GB’s regulations do diverge from 
those of the Single Market, rather than imposing those NTBs because they could diverge.  

○ This would neither require the UK to dynamically align with the EU’s standards nor ask the EU to blindly 
trust the UK’s SPS standards. 

○ The end point - when the review of the Trade & Cooperation Agreement (TCA) occurs in 2024/5 - would 
coincide with the end of President Biden’s term and closely follow the UK and European Parliament 
elections. 

● A neutral dispute resolution mechanism, the absence of which was the primary reason why Switzerland rejected what 
the EU and other supporters of the framework agreement described as a similar proposal in the proposed framework 
agreement.  

● A joint commitment to work until 2024/5 to collect the data for a Northern Ireland-specific solution enabling 
businesses to prove that their goods will stay in Northern Ireland. This would form part of a wider trust-building 
exercise between the UK and the EU.

Our proposal: dynamic adjustment 

Dynamic “adjustment” is not to be confused with “dynamic alignment”.  

Under the latter, the UK would be obliged to adapt its domestic laws to follow the EU’s every time the EU would change its 
laws. Although this would be a sovereign decision for the UK to make to guarantee frictionless access to the Single Market, and 
one that other sovereign countries have made, the government has refused to consider it.  

Under dynamic “adjustment”, though, the EU would calibrate the NTBs facing agrifood producers from Great Britain shipping 
products to the EU and Northern Ireland according to the extent to which Great Britain’s regulatory standards remain aligned 
with the EU’s. 

This means that if Great Britain’s regulatory standards in a particular area have not changed since it left the Single Market and 
remain aligned, there would be no checks or other NTBs.



                                                    


4.1.2. A UK-wide solution  
This solution would have to apply to all routes from Great 

Britain to the EU and Northern Ireland. If this were not 

the case, then, in categories in which Great Britain’s 

regulations were to remain aligned, the routes into 

Northern Ireland would be easier for lorries to cross than 

the direct routes from Great Britain to the Republic of 

Ireland. Hence, there would be an incentive for hauliers to 

re-route goods destined for the Republic through 

Northern Ireland instead.  

4.1.3. Rationale 
At present, the regulatory standards applicable in Great 

Britain are predominantly though not entirely the same 

ones that the UK inherited from its membership of the 

Single Market at the end of the transition period. They 

were good enough to ensure seamless and frictionless 

access then. However, those who use that argument to 

demand that the EU cease controls now are failing to 

recognise the key change that has occurred since 1st 

January 2021: the UK has not committed to maintaining 

them or to following the EU’s changes to them. Great 

Britain is hence treated as any other standard third 

country that does not align its regulations. 

A dynamic adjustment mechanism, though, would 

recognise that, in most cases, we start from full alignment. 

It would remove NTBs until this changes, but it would also 

allow the EU to monitor any changes to GB agrifood 

regulations that the UK would make – or not make when 

the EU changes its regulations – and would stipulate the 

responses available to the EU.  

Given that there will already be some cases in which GB’s 

regulations have diverged from the EU’s, the EU would 

have to apply this adjustment mechanism to each food 

category individually. However, as we show in the 

appendices, there is precedent for this in the way in which 

the EU calibrated its border controls with Switzerland 

before full alignment led to the abolition of border checks. 

It subjected different percentages of consignments to 

physical checks depending on Switzerland’s regulations in 

each category. 

The EU has shown its willingness to incorporate 

rebalancing mechanisms into trade agreements. In the 

TCA, there is a provision for rebalancing tariffs if 

distortions to trade arise from differences in regulation. 

Furthermore, the EU proposed a rebalancing mechanism 

for its proposed framework agreement governing the 

renewal of bilateral agreements with Switzerland. 

4.1.4. Illustration 
The relationship between the level of divergence and the 

level of NTBs would be a matter of negotiation, although 

an obvious simple framework is a three-level system:  

• “Switzerland”: the UK has the same regulations as 

the EU; SPS controls are largely abolished. This 

would be the starting position but may or may not 

continue as the EU updates its regulations. 

•  “New Zealand”: the UK has equivalent regulations 

and faces the same NTBs for agrifood as countries 

with equivalence arrangements 

• “Other third country”: the UK does not have 

equivalent regulations and faces more NTBs for 

agri food than countries with equivalence 

arrangements 

We illustrated some more sophisticated mechanisms in 

Reset To Sunset. 

4.1.5. Expiry 
This solution would require much management. In an area 

as detailed as SPS regulations, changes occur constantly. 

The UK and EU would have to inform each other of 

regulatory changes, because divergence can happen by 

default: as changes to EU regulation come into force and 

the UK does not follow for Great Britain, there is 
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divergence. It also can happen actively, as the UK changes 

its legislation, something that it can now do by secondary 

legislation even though it adopted the content of the Single 

Market acquis upon withdrawal. The EU and UK would 

have to keep an updated list of which categories of food 

have regulations that remain aligned and which have 

regulations that have diverged, and to what extent. 

Hence, dynamic adjustment can only ever be a temporary 

solution. We hence propose that the temporary “dynamic 

adjustment” arrangement expire on 30 June 2025. The key 

dates that surround this are as follows: 

• Next UK general election: May 2024 

• Next European Parliament election: May 2024 

• Northern Ireland Assembly consent vote on articles 

5 to 10 of the Protocol: December 2024 

• Review of the trade part of the Trade & 

Cooperation Agreement: December 2024 

• End of President Biden’s term: January 2025 

• Review of the entire TCA: December 2025 

The 2025 date is important for the rest of the UK’s trade 

policy. President Biden can give commitments until then. 

The results of the UK’s accession process to the 

Comprehensive and Progressive Agreement for Trans-

Pacific Partnership (CPTPP) may also then be known.  

4.1.6. Role of the US and other FTAs 
The primary reason for the UK to leave the EU’s Customs 

Union was to secure bilateral FTAs with other, more 

distant, partners. Maintaining regulatory standards similar 

to those of the Single Market may theoretically conflict 

with this, but this risk appears to be manageable. 

4.1.6.1. Prospective FTA with the USA 
Precedent indicates that changes to domestic regulation 

may be the price of an FTA with the USA. However, 

President Biden is committed to upholding the BA / GFA 

and has demanded similar commitments from the UK. He 

has also said that a UK FTA is a low priority. 

We support the proposal from Saw Lowe of the Centre 

for European Reform (CER), who pointed out the 

following context and role that President Biden could play: 

• President Biden’s term expires in January 2025: the 

same time as the review point for the TCA and a 

few weeks after the Northern Ireland Assembly’s 

consent vote on continuing articles 4 to 10 of the 

protocol. 

• The US is a guarantor of the BA / GFA; President 

Biden has expressed his support for it. 

• President Biden therefore should guarantee that the 

US will not conclude an FTA with the UK before 

2025 that necessitates changes in GB’s SPS 

regulations that would preclude a UK-EU SPS 

agreement necessary to improve the operation of 

the Protocol. 

• This does not prevent the US and UK from 

continuing to negotiate an FTA. In the meantime, 

the negotiations and texts could be finalised – 

potentially without an SPS chapter – and await 

signing pending the 2024/5 review points. 

4.1.6.2. Australia and CPTPP 
The recently concluded FTA with Australia does not 

appear to have required any changes to the UK’s SPS 

regulations. The situation with CPTPP is a little more 

nuanced and depends on the outcome of the UK’s 

accession process. The CPTPP aims to enshrine an 

approach to regulatory policymaking even though it does 

not call for regulatory alignment.  

The EU’s “precautionary principle” sometimes puts it at 

odds with countries that have different regulatory 

approaches but whose products are generally accepted as 

safe. One example of this was the dispute with the US and 

Canada over hormone-fed beef. The principle allows for 
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the EU to restrict products for which there is not yet 

scientific evidence of a risk to consumers. The rationale is 

that scientific evidence may conflict or not yet have been 

collated. 

EU regulations ban producers within Single Market 

countries from producing beef from cows fed with 

hormones. The WTO found, though, that the EU’s ban on 

hormone-feed beef from the US and Canada contravenes 

the SPS agreement because the scientific evidence finds 

that this beef is safe. Because the US’ and Canada’s 

regulations protect consumers to the same extent as the 

EU’s do - even though they allow certain methods that the 

EU’s do not - the EU could not ban their beef. However, 

to settle the dispute, the EU, as a compromise, increased 

the quota for non-hormone beef from the US and Canada 

rather than allow hormone-fed beef.  

The EU is far from the only trading partner to ban 

products from countries whose regulations are generally 

assumed to be of the requisite standard and to be accused 

of a form of disguised protectionism. The US’ “haggis ban” 

is another example. The extent to which regulatory choice 

is allowed is complex. However, the CPTPP aims to 

enshrine the purely science-based approach. It is yet to be 

seen whether this leads to changes in the UK’s 

policymaking. 

The UK’s accession process to CPTPP is likely to take time. 

Any changes to its regulations will likely follow some time 

after that as the new approach is applied. Hence, it should 

not be problematic to apply our solution until 2025. Our 

solution does rely on, for its effectiveness, and assume, 

widespread remaining alignment with the rules of the 

Single Market but does not call for blanket or dynamic 

alignment during the period. 

Moreover, the only countries in CPTPP with which the UK 

does not have and is not negotiating an FTA are Malaysia 

and Brunei, which, even in CPTPP, would account for tiny 

proportions of the UK’s exports and of the volume of 

goods moving from Great Britain to Northern Ireland. 

Given the typically tiny benefits of FTAs with distant 

countries, the Government should spell out why this 

would take precedence over what the government calls 

“the territorial integrity of the UK” and its most important 

trading relationship, which cannot be replicated across 

oceans. 

4.1.7. Relationship to similar proposals 

4.1.7.1. UK proposals of 21 July 2021 
Our proposals differ from the UK Government’s proposals 

in four important respects. 

➔ They do not require renegotiation of the 

Protocol;  

➔ They accept that a Northern Ireland-specific 

solution will take time and therefore provide for 

the interim UK-wide solution detailed above;  

➔ They provide for a process to rebuild trust rather 

than advancing solutions that require trust 

immediately; 

➔ They recognise that the elimination of checks and 

NTBs – rather than their mere reduction – can 

occur only where there is regulatory alignment. 

The UK Government’s proposals of 21 July 2021 consist of 

the following elements. 

➔ Renegotiation of the Protocol to enable a 

differentiated approach for products that will stay 

in Northern Ireland compared to those that may 

enter the Republic of Ireland 

➔ Self-declaration by the trader of the final 

destination of the product - Republic of Ireland or 

Northern Ireland – at the time it enters Northern 

Ireland. 

➔ A trusted trader scheme in which traders would 

provide transparency of their supply chains to 
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authorities to enable visibility on final destination 

of product. 

➔ A light-touch risk-based and intelligence-led 

customs system enabled by the above. 

➔ A dual regulatory system, with differentiated 

labelling for products that will remain in Northern 

Ireland compared to those that are destined for 

the EU; the UK would be responsible for checking 

that those that are destined for the EU meet EU 

standards. 

➔ Neutral dispute resolution removing the CJEU 

from the process, an element that it has in 

common with our solution. 

➔ An equivalence-based SPS agreement, with 

enhanced checks for categories in which 

equivalence is not established. Our solution also 

relies on the principle that checks depend on the 

degree of regulatory similarity; however, we also 

assume that substantial alignment will remain in 

place until 2025. 

The UK Government’s latest proposals do at least 

recognise the need to protect the EU Single Market. 

However, the EU has previously rejected the “mutual 

enforcement” approach. 

The proposals rely on the EU trusting the UK to 

implement its promise to monitor which goods will enter 

the Republic of Ireland and enforce EU standards on those 

that do. Hence, it assumes that the EU can already trust 

the UK to implement what is agreed, even though the UK 

is already not fully implementing the Protocol. 

Furthermore, many analysts, while sympathetic to the 

need to reduce the impact on citizens and businesses in 

Northern Ireland, were sceptical of the UK Government’s 

attempt to describe the Protocol as a suboptimal treaty 

that it was coerced into signing by Parliament and the EU. 

Our solution provides for a period of building trust and 

collaboration as 2025 approaches. 

4.1.7.2. Other recent UK proposals 
Tony Connelly of RTE reports that Lord Frost has 

submitted a proposal for “equivalence with teeth”. Under 

this proposal “both sides acknowledge each other’s high 

food safety standards, and if either side diverges from 

those standards, then the other side can increase checks 

and controls accordingly.”  

While this sounds similar to our proposal, the key question 

is on the relationship between the incidence of border 

checks and the degree of alignment. If Lord Frost has 

proposed the removal of border checks without full 

alignment, then, as we show in section 2, he would be 

rejecting global trade norms and seeking special treatment 

for the UK.  

According to precedent, equivalence may do many things. 

But it does not eliminate border checks. It can cause the 

WTO to rule that a product should not be banned; it can 

reduce the incidence of border checks. However, 

alignment is necessary to eliminate them. 

4.1.7.3. Recent EU proposals 
The EU published non-papers in July 2021 on medicines 

and other aspects of the implementation of the Northern 

Ireland Protocol.  

On medicines, the EU recognises that it is becoming too 

costly for some operators based in Great Britain to move 

regulatory compliance functions to Northern Ireland or 

the EU as required by the Protocol. It allows, under 

exceptional circumstances, for those compliance functions 

to be located in Great Britain, as long as the UK commits 

to enhanced enforcement on the Northern Ireland 

market. The EU proposes to amend its own Single Market 

law – applicable in Northern Ireland under the Protocol – 
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to achieve this. We make use of this same principle in our 

solution, even though our solution focuses on SPS checks 

and does not address medicines. 

Other EU proposals relate to the marking of animals born 

in Great Britain and moved to Northern Ireland, to 

movements of animals for exhibitions, movements through 

non-EU countries between EU countries, and movement 

of assistance dogs between Great Britain and Northern 

Ireland.  

While these seem sensible, they do not address the goods 

– such as chilled meats and other products of animal origin 

(POAO) that are set to cause the majority of the friction 

once grace periods expire. 

4.1.8. Background 
We first proposed a similar mechanism in Reset To Sunset, 

a proposal to break what was then an impasse in the 

negotiations between the UK and the EU on an FTA in 

autumn 2020. We proposed this along with a sunset 

clause in the FTA , posit ing that a period of 

experimentation would allow the UK to determine 

whether it should prioritise market access or regulatory 

autonomy and that the EU would be able to respond by 

not renewing the FTA if the UK were to abuse its 

autonomy to undercut the EU from the EU’s doorstep. 

We also proposed a neutral dispute resolution mechanism 

that included the level playing field (LPF) issues. These 

steps, we argued, would allow an agreement to be 

reached satisfying the UK’s demands for autonomy and the 

EU’s wish to ensure that its businesses would not face 

unfair deregulated competition. 

The sunset was adopted. The trade part of the TCA will 

be reviewed at the end of 2024 – after the UK and 

European Parliament elections and the Northern Ireland 

Assembly’s consent vote on renewing the Protocol. The 

whole TCA will be reviewed at the end of 2025 and 

comes with a twelve-month “drop-dead clause” enabling 

either side to pull out of it at a year’s notice. The TCA will 

also be subject to neutral arbitration rather than the 

jurisdiction of the CJEU. 

The dynamic adjustment mechanism was the only 

proposal not wholly adopted. A similar mechanism was 

included in the TCA, with tariffs as the response – known 

as a “rebalancing mechanism” – if either side were to cause 

trade distortions through regulatory policy.  

However, on NTBs, GB has faced from day one the whole 

bat tery of border checks and documentat ion 

requirements. The EU has assumed that GB’s regulations 

will diverge from the EU’s and has pre-emptively begun to 

treat GB accordingly before it has diverged. GB has 

received standard third country treatment in the absence 

of any agreed alternative. 

That is likely a result of the UK’s stated intention for GB to 

diverge; but it leaves UK suppliers in a uniquely 

unfavourable situation: shouldering many costs of 

divergence before they have enjoyed any of the benefits. 

GB producers have the burden of maintaining the high 

standards of, for example, animal welfare, but also have to 

bear the burden of these standards not being recognised 

as such: a lose-lose situation. The government has not yet, 

however, detailed how and why it wishes to diverge. If it 

does not do so, then it perpetuates the lose-lose situation. 

4.1.9. Benefits 
Dynamic adjustment brings several benefits. 

● It could expire at the same time as the review 

points in the TCA, at which point:  

○ The UK should have a better idea of how 

and why it wishes GB to diverge. 

○ The Northern Ireland Assembly will have 

held its consent vote at the end of 2024. 
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○ The attitude of the new European Parliament 

and UK government, both elected mid-2024, 

will be known. 

○ This is also the time horizon over which 

President Biden – whose term ends in 

January 2025 – can make commitments. 

○ The UK and, if necessary, EU, and Republic of 

Ireland will have time to work on a Northern 

Ireland-specific solution. 

● It does not require the UK to commit to 

dynamically aligning GB with the EU’s standards; 

neither does it require the EU to blindly trust the 

standards that the UK legislates for GB. 

● It maintains the EU’s “food safety firewall”, 

protects EU consumers, and maintains the 

principle that market access is commensurate 

with regulatory alignment. 

● It has precedent in the rebalancing mechanisms in 

the TCA and the EU’s description – detailed in 

the appendices – of its proposal for its 

“framework agreement” with Switzerland, an 

agreement that Switzerland rejected partly for 

unconnected reasons and partly because the EU 

wanted the CJEU to govern it. 

● As we show in the appendices, it also has 

precedent in the EU’s prior relationship with 

Switzerland, showing that it can manage a 

relationship based on these principles for a limited 

time in an atmosphere of trust and good faith 

collaboration. 

○ In the original SPS agreement under Bilaterals 

I, the level of checks in each category was 

calibrated to the level of regulatory 

equivalence. 

○ Checks were then abolished under Bilaterals 

II after Switzerland incorporated more of the 

EU’s regulations into its domestic law: so, the 

EU effec t i ve ly ad jus ted the check s 

dynamically.   

● It enjoys the support of other knowledgeable 

experts such as former UK government adviser 

Raoul Ruparel. Aodhan Michael Connolly, the 

Director of the Northern Ireland Retail 

Consortium, has also said in a parliamentary 

hearing that “a landing zone exists that is more 

than regulatory equivalence and less than 

regulatory alignment.” 

● Dynamic adjustment would bring a much-needed 

reduction, though not elimination, in friction 

across the Irish sea, granting the unionist parties 

more political breathing space and would 

contribute towards the continuation of the 

power-sharing executive in Stormont. More 

political breathing space would also mean that the 

hard-line Unionists could tone down the rhetoric 

about getting ‘rid’ of the Protocol and could rely 

less on catering to the more extreme elements of 

the unionist side.    

● GB and the EU start from 100% alignment in 

most categories. Some divergence has occurred 

because previously approved legislation, which 

does not apply in GB, has been coming into force 

in the EU since the beginning of 2021. 

Furthermore, food safety legislation is generally 

very detailed, meaning that small changes to lists, 

for example, of approved establishments in third 

countries create discrepancies. Generally, there is 

still alignment in the majority of areas.  

● The parties could take extra steps to increase this 

and hence increase the short-term effectiveness 

of dynamic adjustment: for example, the UK 

could agree to align for a limited period on minor 

implementation or operational points such as lists 

of approved establishments in third countries, 

while maintaining, in principle and subject to 

rebalancing mechanisms, autonomy over the 

more politically sensitive areas. 
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● If the incidence of checks were very low, the UK 

could consider proposing that checks occur on 

the Great Britain side of the routes to Northern 

Ireland: that is, in Cairnryan and Liverpool before 

the lorry drives onto the ferry to Northern 

Ireland. If the UK then identifies a case for 

substantive divergence after 2024/5, a low 

incidence of checks until then allows it to build up 

the facilities over time, potentially keeping the 

checks still low after that with a Northern 

Ireland-specific solution. 

● As we show in Section 4.4, it can be done 

without re-negotiating the Protocol. 

4.2. Neutral dispute resolution 
Within the current UK-EU framework, the withdrawal 

agreement – which deals with the “divorce” from the EU– 

is governed by the CJEU, while the TCA, which governs 

the current and future relationship, envisages an 

independent dispute resolution mechanism. The Protocol 

accompanies the Withdrawal Agreement. 

However, as the collapse of the EU’s negotiations with 

Switzerland on a framework agreement shows, it is vital 

that both sides in an agreement have confidence that, 

when they raise disputes, they will receive a fair and 

impartial hearing.  

We therefore recommend that the EU and UK deal with 

SPS issues not under the Protocol but rather under a 

standalone EU-UK SPS treaty that uses the governance 

mechanisms established in the TCA or that is arbitrated by 

its own independent dispute resolution mechanism. To 

avoid having to amend the Protocol, this new treaty should 

be consistent with the Protocol. The CJEU will still preside 

over any cases in which consistency with the Withdrawal 

Agreement – including the Protocol – is at issue. However, 

when the issue is consistency with the SPS agreement, 

neutral dispute resolution will bring several benefits. 

● It should give confidence to Unionists that their 

concerns will receive a fair hearing. Unionist 

discontent with and mistrust of the EU increased 

last year when the EU threatened to invoke 

Article 16 – which allows either party, under 

exceptional circumstances, to disapply the 

Protocol – and impose a land border between 

Northern Ireland and the Republic of Ireland to 

prevent exports of Covid-19 vaccines to the UK. 

The EU quickly withdrew the threat, but the 

impression that the EU does not understand 

Northern Ireland remained. 

● Given that the starting point of “dynamic 

adjustment” in most categories is 100% alignment, 

NTBs in agrifood can be removed immediately if 

both sides trust the dispute resolution mechanism 

to ensure that rebalancing mechanisms are 

proportionate to changes in regulations. 

● Distancing the SPS issues from the Protocol on 

Ireland / Northern Ireland and dealing with them 

in a standalone treaty or as part of the TCA will 

show them to be a part of trade policy and not a 

“Brexit” issue. It will disassociate these issues from 

talk of reneging on the Protocol, talk that 

therefore will be relegated to the margins. 

● It will also clarify that dynamic adjustment applies 

to the whole UK-EU trading relationship in 

agrifood. This will benefit producers who ship 

from Dover to Calais as much as those who ship 

from Stranraer to Larne.   

4.3. Northern Ireland-specific solution  

4.3.1. Difference from whole UK solution 
The proposals above apply to the whole UK-EU trading 

relationship in agrifood. They solve the situation on the 

routes from Great Britain to Northern Ireland, because 

these routes happen to cross one of the external borders 

of the Single Market. However, the entire UK-EU agrifood 

relationship is much greater than the flow of goods from 
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Great Britain to Northern Ireland. Either the UK or the 

EU may wish to disapply the dynamic adjustment 

mechanism after 2024/5 if the UK identifies a rationale for 

substantive divergence for Great Britain from Single 

Market rules.  

We recommend that the two sides develop a Northern 

Ireland-specific solution in the meantime. 

4.3.2. Rationale 
Although it requires collaboration and trust so far not 

present in the UK-EU relationship, there is a convincing 

case for a Northern Ireland-specific solution. 

The principles of necessity and proportionality that the EU 

cited to justify treating the Irish border differently from 

other UK/EU borders in the sequencing of negotiations 

beginning in 2017 should govern their approach  to 

this  idea too. Those principles gave the EU a doctrinally 

secure way to compromise: the situation in Northern 

Ireland is simply unique. At no other external border of 

the EU is there a province almost completely and almost 

equally divided between people who identify as citizens of 

a Member State and as citizens of a non-Member State. 

Furthermore, experts who responded to the government’s 

21 July 2021 proposals, while they made valid criticisms, 

were sympathetic to some of the ideas and its underlying 

objective: to reflect the fact that most goods entering 

Northern Ireland from Great Britain will stay in Northern 

Ireland. 

4.3.3. Feasibility 
While most goods from Great Britain will stay in 

Northern Ireland, the challenge is to distinguish that 

majority from the minority that will continue to the 

Republic of Ireland.  

Previous technologically based proposals have not earned 

the sympathy of the EU. However, these proposals also did 

not have any concrete development work behind them. 

The business organisations covering Northern Ireland 

whom we consulted for the purposes of this paper have 

pointed to an IT system developed by Fujitsu that could 

facilitate proof of destination. 

The Northern Ireland Business Brexit Working Group 

(NIBBWG) has recently called for a trusted trader scheme. 

Its chair, Aodhan Michael Connolly, also Director of the 

Northern Ireland Retail Consortium, has told the 

Commons Select Committee on Northern Ireland that 

supply chains in his industry are fully transparent.  

Because of auditable and certified supply chains, the 

business community believes that a fully traceable 

 and transparent supply chain system could be developed 

that will monitor trade, highlight errors or unusual 

transactions, and facilitate a swift disciplinary process for 

breaches of rules. The Department for the Environment, 

Food, And Rural Affairs (DEFRA) and its Northern Ireland 

counterpart the Department of Agriculture, Environment, 

and Rural Affairs (DAERA), have also been working with 

industry on potential solutions. A key missing ingredient in 

these initiatives is time. 

4.3.4. Timing: using the period until 2025 
Indeed, one of the primary concerns of experts who 

criticised the 21 July 2021 proposals was time.  

A Northern Ireland specific solution could be available by 

2025 if all the parties – the UK and Irish governments, the 

European Commission, and the Northern Ireland Business 

Brexit Working Group – commit now to working together 

to produce one and begin work immediately, under a joint 

commitment to making the Protocol work with minimal 

impact on the community. 
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In March 2021, former UK government Brexit adviser 

Raoul Ruparel suggested that businesses should have until 

the end of the grace periods to collect data to show that 

their products remained in Northern Ireland and that their 

shipments therefore do not need to be checked.  

If businesses were to have until the 2024 review point and 

consent vote to capture the data that they need, then 

even those who ship a small amount of product per year 

would have three years to capture a statistically valid 

sample size of data. 

For example, some have suggested that electronic point of 

sale (EPOS) systems used for VAT accounting can identify 

the final sale point of individual items. However, it is 

obviously key that the Protocol not become a tool for 

large retailers to gain competitive advantage. To use EPOS 

as proof that goods will stay in Northern Ireland, a trader 

would have to show a statistically valid sample size of data. 

The largest retailers would capture such a sample in a day; 

time would allow small and medium-sized enterprises 

(SMEs) to capture such a sample. If they are not able to, 

and if their purchases made through the wholesale sector 

do not enable them to benefit, the government should 

provide financial assistance for training for SMEs to use any 

tracing system. 

With time, the UK government could also work with the 

Irish government on capturing and sharing data on 

products that did eventually enter the Republic of Ireland.  

Our consultations with the Northern Ireland business 

community identified some of the data that businesses 

could start to collect if there were an announcement that 

work would start now on a Northern-Ireland specific 

solution aimed to be operational in 2025. The data would 

include: 

● Provenance 

● Point of departure 

● Assurance of Single Market standards (which 

apply in Northern Ireland too) 

● Compliance with customs requirements 

● For retailers, point of delivery or point of sale 

information 

● Extra information from wholesalers, who need to 

track where their customers sell their products 

Clearly, building such a system represents a logistical and 

technological challenge. However, the consensus from our 

consultations is that the possibility of constructing such a 

system should not be dismissed. If it is to be built, though, 

it needs time and trust.  

Michael Gove has previously expressed his objective for 

Great Britain and Northern Ireland to have “the smartest 

border in the world by 2025”. If the UK and the EU start 

working together now, then, together with the business 

community in Northern Ireland, they may make significant 

progress by 2025 on a solution to allow producers from 

Great Britain demonstrably selling only into Northern 

Ireland to enjoy a more seamless experience than would 

currently be the case under any full implementation of the 

Protocol that would occur without such a solution. 

4.3.5. Combining with other initiatives 
A “smarter” border would, we hope, also be one that 

incorporates better use of digital technologies on the side 

of the supply chain that travels entirely within Great 

Britain. The working group on reducing SPS friction 

describes the amount of paper-based work inherent in the 

current system as “having to regress to the 1970s”.  

4.3.6. Assuaging the EU’s concerns 
In reality, most goods travelling from Great Britain to 

Northern Ireland will not be moved to the Republic of 

Ireland. Furthermore, these goods represent a small part 

of the Single Market,  
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Businesses sending or receiving goods across the Great 

Britain to Northern Ireland routes should have the 

opportunity to prove that their goods are not at risk of 

being moved to the Republic of Ireland. This would 

protect them from any tariffs and give them an 

opportunity to show that they present a low risk to public 

safety and to the regulatory integrity of the Single Market. 

Therefore, they would not be flagged for checks. But this 

would not be because of their provenance, as is the case 

among EEA countries and Switzerland, but because their 

destination simply will not be the Single Market. 

4.3.7. Benefit to other parts of the Protocol 
A trusted trader scheme that would give rise to new 

methods of proving that goods will stay in Northern 

Ireland could also lead to an updating of the definition of 

“at risk” used for tariffs. This would remove more goods 

entering Northern Ireland from the potential scope of EU 

tariffs. 

4.3.8. Precedent 
In principle, the countries that have SPS agreements with 

the EU that remove border controls – namely Norway 

and Switzerland – must apply all EU SPS regulations at 

their borders. Any non-compliant product can “pollute the 

pool” even if it arrives indirectly. 

However, Switzerland has a carve-out for imports of 

hormone-fed beef (banned domestically), a carve-out that 

it negotiated into its bilateral treaty with the EU after the 

WTO ruled that the EU’s ban on such beef was illegal. 

However, Switzerland still must prevent this meat entering 

the EU. Furthermore, in principle – subject to the caveats 

shown in the appendices – Switzerland must also apply 

Single Market regulatory standards in its own domestic 

legislation to domestically produced agrifood products to 

maintain the absence of regulatory NTBs with the EU. 

A Northern Ireland-specific solution would mimic this: 

Northern Ireland would be Switzerland; its border with 

Great Britain would be Switzerland’s external non-EU 

border, which in Switzerland’s case means Zürich and 

Geneva airports. Single Market regulatory standards would 

apply to all goods produced in Northern Ireland as that is 

a pre-requisite for maintaining the open border with the 

Republic of Ireland They apply in Switzerland because that 

is a pre-requisite for maintaining open land borders (with 

respect to SPS checks) with the EU.  

For goods entering Northern Ireland, checks on 

compliance with Single Market standards would apply to 

those products at risk of entering the EU, but not for 

products that will stay in Northern Ireland. In Switzerland’s 

case, too, the hormone-fed beef will stay in Switzerland. In 

both cases, an exception will have been made in cases in 

which there is little to no risk to the Single Market or the 

EU consumer as it is guaranteed that the goods will not be 

moved there. 

Of course, such a solution would require trust. It therefore 

cannot be implemented immediately in an environment of 

no trust. The time until 2025 could serve to rebuild this 

trust. 

4.3.9. No change to the Protocol 
Because commitment to a treaty agreed less than two 

years ago is necessary to rebuild much-needed trust, we 

suggest that the Protocol itself not be amended or 

renegotiated.  

Rather, where the Protocol applies items of EU Single 

market legislation in Northern Ireland, and those pieces of 

legislation necessitate checks and other NTBs, the relevant 

EU legislation itself should be amended as we detail in the 

following section. 

4.4. Steps to implementation 
While the above sections describe the principle behind 
our solution and the way the individual proposals fit 
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together, the section below sets out how they could be 
implemented. 

Step 1: Standalone SPS treaty with neutral dispute 
resolution 
The two sides can agree to the other steps quickly – and 
guarantee largely seamless and frictionless trade in the 
autumn – if they can both trust the dispute resolution 
process. The fact that the TCA was reached once the two 
sides committed to neutral dispute resolution, and that the 
framework agreement with Switzerland failed in part 
because this was lacking, show the necessity of neutral 
dispute resolution in building trust in the process.  

On the UK side, dealing with SPS issues in a standalone 
treaty rather than in the Protocol, which is a part of the 
Withdrawal Agreement, would remove them from the 
politicised “Brexit” process and make them another 
standard part of UK trade policy.  

Step 2: Delay checks and other NTBs until 
divergence 
The agreement would delay checks and other NTBs being 
placed on GB agrifood exports until GB’s regulations in a 
particular category diverge from those of the Single 
Market. Once GB’s regulations do diverge in a particular 
category, it would calibrate the level of checks and other 
NTBs to the degree of equivalence. Ending in 2025, this 
system would in the meantime require intensive category-
by-category monitoring, management, and coordination. 

Step 3: Avoid amending the Protocol 
The Protocol makes the legislation on external SPS checks 
(including Directive 97/78 and Regulation 854/04) 
applicable in Northern Ireland; it also makes the legislation 
on intra-EU SPS checks (Regulation 89/662) applicable in 
Northern Ireland. The new SPS treaty should specify – 
consistent with the Protocol – that 89/662 is the law 
applicable to SPS checks into the EU and Northern Ireland 
on shipments of agrifood products from Great Britain in 
categories in which Great Britain’s regulations remain 

aligned with those of the Single Market and therefore also 
with Northern Ireland’s. 

At the same time, 854/04, 97/78 and other external 
legislation would apply in Northern Ireland for shipments 
from non-UK non-EU countries – for example, if a 
consignment of lamb from New Zealand arrives at the PoE 
in Belfast – and would become the applicable legislation on 
shipments from Great Britain in a particular category if 
Great Britain’s regulations in that category were to diverge 
from those of the Single Market. 

When the EU and Switzerland progressed their SPS 
relationship in the evolution from Bilaterals I to Bilaterals II, 
the EU made Regulation 89/662 the law applicable to its 
SPS checks at the EU-Swiss border. It hence treated 
Switzerland as a Single Market country for SPS purposes. 
This provides a precedent for Great Britain in categories in 
which its standards remain aligned with those of the Single 
Market. 

Step 4: consider moving controls to Great Britain 
As checks would now be limited to regulatory checks on 
agrifood products in categories with regulatory divergence 
– which would at first be limited – customs checks, and 
regulatory checks on products other than agrifood, the UK 
and EU could examine whether it is feasible to conduct 
them at ports in Great Britain before lorries drive onto 
the ferry to Northern Ireland. The UK government is 
already building facilities for incoming checks at these 
ports. Once a Northern Ireland-specific solution is found, 
checks would be only on goods destined for the Republic 
of Ireland, which again would be a small number and could 
be contained to GB ports. 

This would be analogous to, in travel, the current situation 
in which travellers between the UK and France undergo 
passport control before boarding their mode of transport. 
Similarly, passengers flying from the Republic of Ireland or 
Canada to the USA undergo American passport control at 
their airport of origin before they board their flight.  

Our consultations with Northern Ireland business 
organisations also pointed to redundant facilities at 
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Stranraer that could be turned into a border processing 
point for the port of Cairnryan, although upgrades to the 
road infrastructure in that area may be necessary to bring 
that to fruition. 

Step 5: build trust over the years until the review 
point 
If a Northern Ireland-specific solution is to be feasible, 
then it will require the EU to trust the UK to determine 
which goods will enter the Republic of Ireland. Goods that 
will remain in Northern Ireland will not be subject to 
checks and other NTBs. Hence, it is crucial that the UK 
make an accurate distinction. The EU needs to trust that 
the UK will implement what it agrees. The UK has 
damaged this trust with attacks on the Protocol and 
unilateral extension of grace periods. 

The UK should acknowledge the need – under regulatory 
divergence – for controls to protect the EU Single Market 
without a land border; it should cease to make hostile 
statements undermining the protocol, statements that 
have fuelled tensions as unionist parties have repeated 
them to the unionist community. 

The EU should state its commitment to the clauses in the 
Protocol that protect Northern Ireland’s place in the UK 
and its customs territory and internal market, to those 
that call for minimal disruption to the residents of 
Northern Ireland, and to the provisions of the BA / GFA 
that call for cross-community consent to constitutional 
changes. 

The UK should communicate any substantive changes that 
it wishes to make to its agrifood regulations. Trust in the 
sense of clarity on the future of direction of regulation is a 
prerequisite for an equivalence agreement absent 
alignment. 

The two sides should work together, along with the Irish 
government, towards a Northern Ireland-specific solution. 

Step 6: Work towards a Northern Ireland-specific 
solution 

The UK and EU should commit to working together with 
Northern Ireland business organisations, the devolved 
Assembly, and the Irish government, to collect the data 
over the next three years that would enable businesses to 
prove from 2025 based on their track record that their 
goods will stay in Northern Ireland. Those who can prove 
this and earn the required certification would then not be 
subject to physical or documentary checks. 

Step 7: Avoid amending the Protocol 
When a Northern Ireland-specific solution is ready, the EU 
can facilitate it by amending EU legislation.  

Under the protocol, unlike the legislation governing tariffs, 
the legislation that governs checks and other NTBs for 
entering the Single Market applies to all goods entering 
Northern Ireland. Hence if, to implement a Northern 
Ireland-specific solution, it needs to apply only to those 
goods that will go to the Republic of Ireland, a change to 
the legal framework is necessary.  

However, this does not mean that the Protocol itself needs 
to be amended. Where the Protocol calls for elements of 
EU law to apply in Northern Ireland, the EU can amend its 
own laws to allow for tailored risk-based approaches - 
incorporating the risk of the product entering the union 
customs territory - in cases in which those laws apply 
outside the customs territory of the union, the EEA, and 
Switzerland. As Northern Ireland is the only such case, this 
would avoid a precedent compromising other EU borders. 

There is precedent for this: in 2020, the EU amended its 
own legislation to allow the UK Medical and Healthcare 
products Regulatory Agency (MHRA) to enforce the EU 
pharmaceutical regulatory framework in Northern Ireland 
through the end of 2021. This has facilitated the continued 
movement of medicines to Northern Ireland from Great 
Britain, whose distributors supply 80% of Northern 
Ireland’s medicines. 
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5. Appendices 
5.1. The EU and Switzerland: overall context 

● Switzerland is a founding member of the European Free Trade Association (EFTA). Unlike the UK and most other former 
members, though, Switzerland - like Norway, Iceland, and Liechtenstein - did not join the EU but instead remained in EFTA. 

● Norway, Iceland, and Liechtenstein - the EFTA-EEA states - have a relationship with the EU governed by the European 
Economic Area (EEA) agreement. They participate in the EEA - the Single Market - as EU Member States do by 
incorporating EU regulatory standards into domestic legislation. They are not in the Customs Union. The EFTA Surveillance 
Authority and EFTA Court enforce the EEA agreement among EFTA-EEA states, as the CJEU does for EU Member States. 

● Switzerland rejected joining the EEA in 1992. The “bilateral” agreements govern the EU’s relationship with Switzerland. 
These consist of Bilaterals I, concluded in 1999, and Bilaterals II, concluded in 2004. Both sets build on the FTA from 1972. 

● The Bilaterals I treaties come with a guillotine clause invalidating all of them if one of them ceases to apply. The mutual 
recognition agreement (MRA) on industrial goods, for example, in article 21, refers to a non-renewal notice for the 
agreement and then states that “the seven agreements” – the Bilaterals I agreements – cease to apply six months after that 
non-renewal notice is given. Each of the Bilaterals I agreements contains a similar clause.  

● Technically, the EFTA-EEA states also have a similar mechanism – “the right of reservation” (Article 102) - in the EEA 
agreement, but It has never been invoked as only in a tiny handful of cases have they diverged from EEA law originating in 
the EU. 

● The EU assumed that Switzerland would eventually join the EU and that alignment would occur this way. For example, a set 
of European Council conclusions from 2008 states that “Switzerland has chosen to take a sector-based approach to its 
agreements in view of a possible long-term rapprochement with the EU”. 

● Hence, Switzerland is not obliged to dynamically incorporate the EU’s regulatory standards into its domestic legislation. 
Switzerland often does incorporate EU regulations into its domestic legislation to avoid disputes, but the pattern is 
inconsistent. We detail this process in the next section. 

● Switzerland maintains its Single Market participation despite this because its relationship with the EU overall lacks a dispute 
resolution mechanism. Several sectoral joint committees manage the Swiss-EU relationship. Where there is disagreement, 
they typically find solutions by consensus within the committees. 

● The EU has usually favoured compromise when disputes have arisen with Switzerland. This was the case, for example, after 
the Swiss voted in 2014 for quotas on immigrants from the EU, even though the “Bilaterals” demand Freedom Of 
Movement and even though this technically should have triggered the guillotine clause in Bilaterals I invalidating all seven 
Bilaterals I treaties. Switzerland eventually accepted Freedom of Movement with certain limitations. 

● Keen observers of the Swiss-EU relationship such as one of Germany’s top broadsheets the Frankfurter Allgemeine Zeitung 
(FAZ) report (£ and in German) that the EU tolerates this because Swiss exporters to the EU must meet EU regulatory 
standards to export; however, the absence of checks and other NTBs is usually a special privilege for countries that align 
their regulations. Hence, Switzerland has a uniquely privileged position with frictionless access without dynamic alignment. 

● Some UK politicians hence argued that the Swiss-EU relationship was a model for the UK. Daniel Hannan wrote in 2015  
that “Yes, Swiss exporters must meet EU standards when selling to the EU, just as they meet Japanese standards when 
selling to Japan. But they are not obliged to apply these standards, except in very special circumstances, either to their 
domestic economy or to their non-EU exports”.
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● However, the FAZ report makes clear that the obligations present anyway on exporters are simply the reason why the EU 
did not take aggressive measures to enforce dynamic regulatory alignment. This situation is not supposed to be a model for 
other countries to copy. Indeed, from the EU’s perspective, this would be dangerous. 

● Plus, the bilaterals did make large parts of EU law of the time applicable to Switzerland; Switzerland did then legislate to 
transpose many new EU Directives (which oblige Member States to legislate to achieve a prescribed result, whereas 
“Regulations” apply their obligations straight onto all operators in Member States). 

● The situation arose by accident: the EU assumed that Switzerland would initially join the EEA, but this did not happen, then 
assumed that Switzerland over time would get closer to accession, yet this also did not happen. The only Brexit supporters 
ever to produce a detailed plan, ahead of the referendum, for the UK’s potential relationship with the EU after leaving – 
Richard A.E. North and Christopher Booker in their paper Flexcit – were always clear that the Swiss model was not 
replicable. They wrote: 

“Overall, the Swiss approach – which is regarded as unique to the country – is thus seen as an exception, rather than a formal model. 

Nor, it would seem, is the example readily transferable to the UK. MPs from the House of Commons Foreign Affairs Committee in a 
visit to Berne in 2013 were told that the EU did not wish it to continue. The agreements were regarded as too complex and time-
consuming to administer. More importantly, the EU considered that, without any provision for Switzerland’s automatic adoption of 
new legislation in areas covered by its agreements, and without any dispute settlement mechanism, the current system created ‘legal 
uncertainty’”. 

● While Swiss Foreign Minister Ignazio Cassis maintains (£ and in German) that Switzerland is happy with the “bilateral path”, 
the EU has sought to change it. 
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5.2. The EU, Switzerland, and dynamic alignment 

● A Swiss government factsheet (in German) on the bilateral agreements states that Switzerland viewed the Bilaterals as static 
instruments. This means that while much EU law of the time became applicable in Switzerland at the signing of the Bilaterals, 
there was no automatic or dynamic updating of Swiss legislation every time the EU updated its regulations. Such updating 
needed new agreements. 

● The factsheet recognises that unwanted legal inconsistencies therefore arise. 

● Already in 2008 a set of European Council conclusions, while praising the EFTA-EEA states for their “excellent record of 
proper and regular incorporation of the acquis into their own legislation”, noted its concern “with an inconsistent application 
of agreements concluded between the EU and Switzerland”. It also recalled “that taking part in the internal market requires 
a homogenous and simultaneous application and interpretation of the constantly evolving acquis”.  

● Another set of conclusions in 2010 echoed this and implied that Switzerland and the EU would have to move beyond the 
complex set of arrangements under the bilateral path. “Horizontal issues related to the dynamic adaptation of agreements 
to the evolving acquis, the homogeneous interpretation of the agreements, an independent surveillance and judicial 
enforcement mechanisms and a dispute settlement mechanism need to be reflected in EU-Switzerland agreements.” 

● Joint committees are responsible for managing, resolving disputes arising from, and updating the bilateral agreements. 
Switzerland hence incorporates new Single Market regulations into its own domestic regulation when the relevant joint 
committee deems this necessary. The evolution of the agreements shows that Switzerland’s participation in the Single 
Market is commensurate with its adoption of the acquis. 

● For example, decision 1/2008 of the joint veterinary committee on 23 December 2008 – an agreement that, as we show in 
the next section, removes SPS checks at the border – makes reference to various EU regulations and Directives that 
Switzerland has undertaken to implement, implying that this facilitated the removal of checks.

Relevance to the UK: does Switzerland’s SPS agreement commit it to dynamic alignment with the EU’s SPS 
regulations? The UK would not accept this. 

● No, it does not: a reference to dynamic alignment is not in the consolidated version of the agreement on trade in 
agricultural products. 

● Yes, it does: however, the joint committee meets to consider what changes are necessary as EU regulations evolve; this 
often results in updates to Swiss law. 

● Yes, it does: the removal of border checks in the Bilaterals II process followed an adoption of more of the acquis than 
was the case under the original SPS agreement from Bilaterals I. 

● Yes, it will: to the extent that there is not dynamic alignment, this is a reason why the EU has become progressively more 
dissatisfied with the “bilateral path”. 

● Switzerland is happy with the current approach, but the EU is not; the EU proposed a new approach through the 
framework agreement that Switzerland rejected. 

➔ Bottom line: the EU and Switzerland’s SPS agreement is effectively – even if not officially – based on the assumption of 
dynamic alignment.  

➔ However, as we show in the next section, there are principles in the Swiss-EU SPS agreements that the UK could use.
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5.3 The EU and Switzerland: agrifood 

● The 1972 FTA was incomplete: trade in agricultural products between Switzerland and the then EEC was not fully 
liberalised. 

● The original Swiss-EU SPS agreement was therefore Annex 11 to the agreement on trade in agricultural products signed 
under Bilaterals I.  

● Appendix 10 to Annex 11 set out differential procedures for cases in which equivalence was recognised or not recognised, 
with a higher percentage of checks in the latter case and 100% of consignments subject to documentary checks in both. 

● The joint veterinary committee, which also manages disputes arising from the agreement, was responsible for updating it. 

● The joint committee, or where necessary the parties following recommendations from the joint committee, updated the 
agreement several times. For example an update to the SPS agreement was reached under Bilaterals II in 2004; the 
percentage of border checks was slightly reduced in another update in 2006. 

● In one such update – Annex VI of decision 1/2008 of the joint committee on 23 December 2008 - they updated Appendix 
10 to Annex 11 of the agreement on trade in agricultural products. The applicable EU law on SPS checks at the EU-Swiss 
border became the EU law applicable “in intra-Community trade”. Switzerland was now to be treated the same as EU 
Member States: SPS checks at the border were abolished, culminating in the free movement of agricultural goods shown in 
Section 3.1.1.1.3.

Relevance to the UK: which principles from the EU-Swiss agreements can the UK use? 

● The original SPS agreement proposed differential treatment for different products depending on the state of Swiss domestic 
regulation regarding each product category. The UK may need to use this: some categories will have already seen divergence. 

● The evolution from 100% documentary checks and 1-10% physical checks to the abolition of border controls followed the 
adoption of greater parts of the acquis. The UK may be executing this process in reverse, but this shows that the EU can 
manage to adjust its level of border checks depending on the degree of alignment.
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5.4. The EU and Switzerland: the framework agreement 

● The EU has long wanted to change the cumbersome structure of the Bilaterals. It hence proposed the “framework 
agreement” to govern their future renewal. 

● Joint committees have always been responsible for updating the agreements or, where they lack the powers, recommending 
to the parties to update them. The EU has been looking for a cleaner way of ensuring that Single Market law applies in 
Switzerland in the areas of the Single Market in which Switzerland participates. 

● The draft framework agreement (in French) makes reference in article 4 to the need for uniform interpretation of the law in 
the areas of the Single Market in which Switzerland participates and hence introduces the jurisprudence of the CJEU. 

● The two sides concluded negotiations in 2018. The Swiss government then underwent a period of consultation of political 
parties and cantons within the country. The FAZ (£ and in German) calls this “playing for time” and “hoping that the Brexit 
situation yields something that Switzerland could use”. 

● Brexit, though, worked against Switzerland, as the EU was motivated to abandon the consensual approach that gave rise to 
the “holes” that FAZ (£ and in German) highlights in the relationship between Switzerland’s Single Market participation and 
its regulatory responsibilities. The EU could not give the UK an example to follow. 

● The situation on dynamic alignment under the proposed framework agreement is ambiguous. Supporters of the agreement, 
such as the EU, the FAZ (£ and in German), and Le Temps (in French) in 2013 describe the mechanism for adoption of 
future EU regulations as “dynamic rather than automatic”.  

● Indeed, the draft of the now-rejected framework agreement did explicitly pay heed to Switzerland’s constitutional 
referendum lock on certain issues, implying that Switzerland can choose whether to follow. 

● However, the official French version of the draft agreement states that when the EU updates a piece of legislation relevant 
to one of the bilaterals, that the parties “affirm” (“constatent”; the unofficial German version uses “bestätigen”: “confirm”) 
the equivalence of their legislation to achieve the same result. 

● This gives rise to the possibility that Switzerland can “affirm” that its legislation already achieves the result that the EU’s new 
legislation seeks and that it does not need to update anything. But in such a case the EU may disagree. 

● It is also not clear what is meant by equivalence. The updates to the SPS agreement generally pay heed in their preamble to 
Switzerland’s undertaking to include EU regulations and transpose EU Directives into domestic law. Without using the term 
dynamic alignment, this effectively describes a process of dynamic alignment. 

● The ambiguity gives rise to the possibility of disputes. 

● The FAZ reports that Switzerland would not be obliged to automatically follow the EU’s standards, but if it failed to then 
the EU would be able to take rebalancing measures. If these were not proportionate, then Switzerland could refer the EU 
to arbitration.  

● However, if the dispute were to concern EU law – which it feasibly would most of the tie – then the CJEU would have 
jurisdiction. This is known as the “Ukraine mechanism” after a clause giving the CJEU jurisdiction in the EU’s Association 
Agreement with Ukraine, which, unlike Switzerland, aspires to join the EU.  

● Switzerland sought clarifications and changes on state aid, wage protection under Freedom of Movement, and the 
applicability of the EU Citizenship Directive, which could have entitled EU citizens living in Switzerland to publicly funded 
benefits. The underlying problem was that a dispute in these areas would have gone to the CJEU. 
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● Le Temps in 2013 argued that this would not leave Switzerland under the jurisdiction of “foreign judges” because the first 
port of call in a dispute would be an arbitration panel. Only in cases in which EU law is at issue would the CJEU be involved. 
If the issue is the extent to which Switzerland’s laws achieve the same result as the EU’s, though, this leaves open the 
possibility that EU law is always the issue and that the CJEU is the default. Swiss Foreign Minister Ignazio Cassis told the FAZ 
(£ and in German) that nobody in the EU could explain how this process would work. 

● Domestic political opinion in Switzerland moved against the framework agreement over time. Switzerland wished to 
replicate the removal, in the TCA signed December 2020, of the CJEU from the future UK-EU relationship. When the EU 
did not meet Switzerland’s demands, Switzerland’s government ended the talks on 26 May 2021. 

● The Swiss government refused to sign the framework agreement. 

● Some argue that a dispute resolution mechanism would have left Switzerland better protected than now; others disagree 
because the CJEU is not neutral. 

● The “Bilaterals” - and Switzerland’s market access - will now “erode” over time. The first example of this is medical devices, 
an area in which new EU regulations - not followed by Switzerland - came into force the day Switzerland ended the talks. 

● As well as imposing the expected need for an Authorised Representative, the EU also withdrew (in German) “mutual 
certification”, the agreement by which testing houses in Switzerland could certify medical devices as CE-compliant for the 
EU market.  

● This is a strong form of “rebalancing” through NTBs by the EU that Switzerland is in a difficult position to dispute because of 
the lack of a dispute resolution mechanism in the – still in use – “bilateral” path. Some argue that further strong retaliation 
measures are to be expected.

Relevance for the UK: what can we learn from the EU’s approach to the proposed framework agreement? 

● Although it would not have been called dynamic alignment, the involvement of the CJEU would likely have meant that in the 

EU’s proposed approach, Switzerland would have much more quickly adopted EU SPS regulations into its domestic legislation. 

● As things stand, the EU will not update any Bilaterals without a framework agreement governing the ongoing updating of all of 

the Bilaterals.  

● The era of consensual management of the updating of Swiss legislation and consequent calibration of Swiss participation in 
the Single Market appears to be over. 

● The SPS agreement may therefore erode too through the constant updating of EU law. The example of medical devices 
shows that, in the post-Brexit era, the EU is ready to use NTBs to explicitly prove that the benefits of Single Market 
participation extend only to those who follow the rules. 

● Bottom lines:  
➔ CJEU jurisdiction could, depending on implementation, have left Switzerland with less autonomy than the proponents of the 

framework agreement argue.  

➔ However, the presence of a rebalancing mechanism in the agreement recognises that Switzerland in theory might not mimic 
all the EU’s regulations and that the EU would take steps to protect the Single Market if that were the case.  

➔ This is the mechanism that we are seeking until 2025 if dispute resolution is neutral.
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5.5. UK-EU agrifood trade: commentary from the Food and Drink Federation 

We recently published data showing that UK food and 

drink exports to the EU were down 47% in the first 

quarter of 2021.  

This demonstrates that the impacts on food and drink 

exports go far beyond teething problems. Many 

businesses, and in particular the small and mid-sized 

businesses that make up 97% of UK food and drink 

manufacturing, now find the process of exporting to the 

EU is so burdensome and slow that it is no longer possible 

to move goods to EU customers in a timely fashion given 

the impacts of new processes on short product shelf lives.  

The additional paperwork makes exporting more difficult 

and costly but the significant slowdown facing movements 

of goods is for many the biggest issue. Where a delivery 

may have previously taken a day from an order being 

received, for many of our producers, this now takes 5-7 

days. 

The fact that so much of the new paperwork is required 

in hard copy and requires the entry of the same 

information in duplicate is a big problem. There are clearly 

opportunities to improve efficiency through digitisation, 

however SPS requirements inevitably require a physical 

presence for inspections that inevitably adds cost and 

delays. A particular problem we have seen around the 

completion of Export Health Certificates is that they must 

state the registration number of the vehicle that physically 

carries the goods across the border, and this can only be 

completed by an Official Veterinarian. For small businesses, 

the goods will typically be picked up by a smaller vehicle 

and consolidated elsewhere and they will not have the 

required details at the time of the Vet's inspection.  

Stockpiling did take place in November and December 

2020, but this was largely used up in the first months of 

the year. While longer term stocks are possible for some 

(e.g. whisky and wine), for most of our industry, the ability 

to stockpile was always going to be limited to weeks 

rather than months because of product shelf life and the 

costs of storage.  

It also cannot be overlooked that this was all taking place 

in the context of a pandemic and during the peak 

Christmas production period, so ramping up production 

to stockpile was not possible. The closure of EU hospitality 

industries had an impact, causing a reduction in UK 

exports of 10-15%, but that leaves a substantial share of 

lost trade that was due to the nature of the deal.  

Clearly from the monthly data things have improved since 

the start of the year but we are a long way off things 

returning to 'normal'. In January 2021, many businesses 

stopped trading with the EU for the first 3 weeks while 

they digested the new requirements and adapted. This led 

to a 78% reduction in exports compares in Jan compared 

to 2019. By March 2021, this had improved but our 

exports were still down 40%.  

We expect a similar challenge to follow for imports in 

2022 when the UK's full Border Operating Model enters 

into force, and this will likely add further problems for UK 

producers that depend on deliveries from the EU of 

essential ingredients and raw materials (e.g. for packaging) 

that can't be sourced domestically.  

We have seen the collapse of groupage movements of 

food and drink, where a lorry carries goods from multiple 

UK producers because any problem with the paperwork 

of one business leads to delays for the goods of all other 

producers on board. This has meant that many 

experienced global exporters that can cope with new 

bureaucracy physically cannot move their goods. In some 
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cases, businesses have shifted to making less efficient and 

more costly deliveries with a single lorry, often only half-

filled carrying goods on one delivery a week rather than 

on the just-in-time basis previously provided to their 

customers. This doesn't work for many and the severe 

shortages of available drivers in the UK's haulage sector  is 

causing further difficulties.  
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