
 

MEMORANDUM 

To:  State Legislators 

From:  Michael Farris, J.D., L.L.M. 

Subject: Information Regarding Article V Process  

Date:  April 19, 2016 

 

As Co-Founder of the Convention of States Project, I am writing to address some frequently 

asked questions about the Article V process. As you consider Article V (and hear from all 

manner of self-appointed “constitutional experts” along the way), I know that you will be 

looking for solid answers to a number of legal and procedural questions that often arise.  

 

I would like to offer you a reliable source for the information you need to make an informed, 

reasoned decision on this issue. Not only have I done extensive historical and legal research 

about Article V (including writing a law review article that is in the publication process at this 

time), but I also litigated the last significant federal court case concerning an Article V question, 

Idaho v. Freeman.  

 

I hope you find the following information useful. I could provide far more detailed responses on 

any of these points, and I am willing and ready to do so upon request. I believe that Article V 

resolutions may well be the most important measure that any state legislator will vote on this 

legislative session. I urge you to take the time to read this information and make an informed, 

educated decision. 

 

1. What is the difference between an Article V Convention of States and an open 

Constitutional Convention like the one in Philadelphia in 1787?  

 

A Convention of States is the historical term for a meeting of states in which every state casts 

one vote—precisely how an Article V convention to propose amendments was designed to 

operate. An Article V convention of states is a specific type of convention of states for the 

express purpose of proposing amendments to the existing Constitution, and it must operate 

according to the provisions in Article V.  

 

When most people refer to a “constitutional convention,” they intend to describe an open or 

“plenary” constitutional convention like the Philadelphia Convention of 1787—a convention 

gathered for the purpose of re-engineering the current system of government. But this type of 

open, plenary convention operates outside the bounds of the existing government, pursuant to the 

sphere of residual sovereignty of the states. 

 

It is important to note that the current government in Washington, DC is operating as a de facto 

constitutional convention. The White House, Congress, and Supreme Court are supplanting the 
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written Constitution with a new document of their own making. The Convention of States 

Project seeks to stop this illegal, ongoing constitutional convention.  

 

2. Where did the name “Convention of States” come from?  

 

The very first Article V application, passed by the Virginia legislature in November 1788 used 

the term “convention of states” to denominate the process.    

 

3. What are the rules for an Article V Convention?  

 

There are two main rules. First, since it is a convention of states and not a meeting of 

independent representatives, all voting must be done on the basis of one-state, one-vote. Second, 

the convention must stick to the subject matters specified in the relevant applications from the 

several states.   

 

There have been over 30 multi-state conventions in American history—some before the 

Constitution and some afterwards. None was convened pursuant to Article V, but all have 

followed these two rules.  

 

Detailed rules would be adopted at the Convention as the delegates may be instructed by their 

respective states.  

 

4. The text of Article V is silent on some of these rules. Where do they come from?  

 

The 14
th

 Amendment does not specify in the text that in criminal cases a conviction requires 

proof beyond a reasonable doubt and that jury verdicts must be unanimous. Nonetheless, these 

are constitutional rules which no one doubts because they are grounded in the historical meaning 

of the term “due process.”   

 

These same historical sources give us definitive rules, including the requirements that Article V 

conventions must vote on the one-state, one-vote basis and that the convention must follow the 

subject matter specified in advance.   

 

5. Does Congress have the power to set the rules for the Convention, including 

dictating the number of delegates and other procedural matters?  

 

Congress has no independent jurisdiction to go beyond the specific roles enumerated in Article 

V. It has the mandatory, ministerial duty to call the convention when it receives the necessary 

number of applications on the same subject. This means that Congress can name the time and 

place for the convention. Congress cannot name the delegates, nor establish any rules for voting, 

nor make any other rules.   

  

The Necessary and Proper Clause does not apply to Article V at all, because the limited 

authority Congress has under Article V is distinct from its regular, legislative powers.  The 

Necessary and Proper Clause is part of the regular legislative power found in Article I.   
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The federal courts have ruled that Congress’ attempt to use Article I power to affect the Article 

V process through ordinary legislation was unconstitutional. See Idaho v. Freeman, 529 F.Supp. 

1107, 1151 (D. Idaho 1981) (“Thus Congress, outside of the authority granted by article V, has 

no power to act with regard to an amendment, i.e., it does not retain any of its traditional 

authority vested in it by article I.”). 

 

6. What assurances do we have that the Convention will stick to the subject matter 

specified in the state applications?  

 

There are three basic answers to this question: historical, legal, and political.  

 

The historical answer is based on a proper understanding of the original adoption of the 

Constitution. It is a widely-circulated myth that the Constitution of the United States was 

adopted by a runaway convention that was supposed to only amend the Articles of Confederation 

but instead wrote a new document. Some also falsely allege that the ratification process was 

improperly changed from 13 states to 9 states. These arguments are historically false.  

  

The suggestion that the Convention was only supposed to consider amendments to the Articles of 

Confederation comes from language in a February, 1787 resolution by the Confederation 

Congress. That enactment was a mere endorsement of the convention that had already been 

called by seven states. This enactment of Congress had no more authority than a “National Pickle 

Week” resolution today. Seven states had named their delegates and given them the authority to 

“render the federal constitution adequate for the exigencies of the union” before this action was 

taken by Congress. In Federalist No. 40, Madison makes it clear that the authority for the 

Constitutional Convention came from the state calls, not the endorsement by Congress.  

 

The charge that the ratification process was improperly changed is equally false. Before the 

proposed Constitution was sent to the state ratification conventions it was first sent to the 

Confederation Congress. Congress approved both the Constitution itself and the new process.   

Even then the Constitution was not sent directly to the conventions for ratification. Congress first 

sent the issue to the state legislatures to obtain their agreement in the new process. All 13 state 

legislatures approved the new process by calling ratification conventions. Not all conventions 

resulted in ratification of the Constitution, but the legality of the process itself is determined by 

the actions of the legislatures, not of the ratification conventions. And all 13 state legislatures 

approved the new process.   

 

7. Can states instruct their delegates?  

 

Yes. The states can instruct their delegates both on substance and on rules to be adopted. The 

power of such instruction is found in the original constitutional convention. The Delaware 

delegates were instructed to not support any constitution that did not protect the equality of the 

states in the legislature. It was this instruction that necessitated the creation of the U.S. Senate, 

where every state has equal representation.   
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8. Isn’t it better to have the state legislatures approve the actual language of an 

amendment in advance rather than allowing delegates to negotiate final language at 

the Convention?  

 

While there are certain potential advantages of entering a convention with mandatory language, 

the argument that this allows the legislatures to be the deliberative body is specious.   

 

If 34 states approve an application specifying identical language to be adopted, then it is only the 

very first state legislature that has had a meaningful opportunity to deliberate on the wording. 

More likely, it was an outside group of activists that crafted the model language which has done 

the deliberating.   

 

A convention will perform the extremely important task of crafting precise language that has the 

potential for being ratified in 38 states.   

 

9. Didn’t James Madison warn us against future conventions?  

 

Opponents of the use of Article V conventions often extract dire warnings about a second 

convention from James Madison. An accurate understanding of Madison’s view is important. In 

short, Madison did not want to follow Patrick Henry’s plan of going back into a general, open 

convention (thereby scrapping the work of the original constitutional convention) and starting 

over. He thought that this would be a disaster indeed. But Madison believed that after a couple of 

years of experience, it would be absolutely appropriate to amend the Constitution using either 

method specified in Article V.   

  

Madison was an opponent of a Second Constitutional Convention. So are we. Such conventions 

operate outside the Constitution and have different rules.  

 

Conventions held according to Article V were supported by Madison. Indeed, Madison’s own 

notes reflect that the move to add the Article V convention mechanism passed in Philadelphia 

unanimously. James Madison voted for the process.   

 

10. Who chooses the delegates to the Convention?  

 

The delegates represent the states. The state legislatures (who possess all Article V power for 

their state) choose the delegates.  

 

11. How are votes cast at the Convention?  

One state, one vote. Every convention of sovereign entities ever held has been done on the basis 

of one-state, one-vote.  

 

 

12. Didn’t the Congressional Research Service say that a Convention of States can be 

regulated by Congress?  
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Yes, but this report is of limited value in understanding how the process will work. 

Congressional Research Service is a think-tank paid by Congress. It is not a branch of Congress. 

It does not speak for Congress. This report was written by a lawyer who works for CRS, and it 

has no more authority than an article written by the Cato Institute or Heritage Foundation. It has 

less scholarly authority than a law review article which has a peer review process.   

  

Here is the fundamental flaw in this report. The CRS correctly notes that there have been 41 bills 

introduced by members of Congress which have purported to control the Article V convention 

process. Every single bill has failed.   

 

This CRS researcher seeks to infer a legislative precedent out of a pile of failed legislation.   

If this researcher’s thesis was correct, then it is the will of Congress to reverse Roe v. Wade. 

There have been dozens of bills and proposed constitutional amendments that have been 

introduced for this purpose. All of these have failed.   

 

No legislative precedent of any kind is created by failed legislation—at least not ordinarily. This 

is true whether the subject matter is Article V or the right to life.   

 

There is at least one exception to this, noted by the Supreme Court in Youngstown Sheet & Tube 

Co. v. Sawyer. In that case, the Court discussed a failed bill in Congress that would have given 

the President the power to seize steel mills in the midst of labor disputes. But that legislation 

failed. The Court strongly implied that this created the precedent that Congress affirmatively 

rejected the ideas contained in that legislation.  

 

Accordingly, if any legislative precedent has been created by this mountain of failed legislation it 

is this: Congress has decisively rejected the notion that it has the authority to regulate Article V 

conventions.   

 

13. Why will the federal government obey new amendments if it is currently disobeying 

the existing Constitution? What assurances do we have that the Supreme Court will 

follow any new amendments?  

 

The federal government consistently obeys the Constitution. Just the wrong one. It obeys the 

Constitution as interpreted by the Supreme Court of the United States. Unfortunately, the 

Supreme Court’s interpretations are radically different from the original meaning of the 

Constitution in the majority of cases.   

 

So if we desire to return to a government that more closely resembles the Constitution as written, 

then our goal must be to reverse the Supreme Court, and then ultimately to impose better checks 

and balances on the federal judiciary.   

 

History shows that the Supreme Court can be reversed and that it stays reversed. The Supreme 

Court ruled that black people could never become citizens in Dred Scott.  This was reversed by 

the 13
th

 and 14
th

 Amendments. The Supreme Court has stayed reversed. The Supreme Court 

ruled that women did not have the right to vote, despite the 14
th

 Amendment’s Equal Protection 

Clause. The 19
th

 Amendment reversed that decision and it has stayed reversed. The Supreme 
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Court ruled that the federal government need not give religious exemptions from general laws in 

Employment Division v. Smith. Congress reversed that decision in the Religious Freedom 

Restoration Act. In the recent Hobby Lobby decision, the Court followed the rules of RFRA and 

not its prior precedent. Even the judge who wrote the Smith decision followed RFRA and not his 

own opinion.  

 

Constitutional amendments can reverse the Supreme Court’s interpretations on the General 

Welfare Clause, the Commerce Clause, the power of the executive to make law, and the use of 

international law to control the domestic policy of the United States. Such amendments can 

return this nation to the original meaning of the Constitution and, like the 13
th

 and 19
th

 

Amendments, the Supreme Court will stay reversed whether they like it or not.   

 

But in the meantime, we must take this occasion to impose meaningful checks and balances on 

the Supreme Court to rein in their propensity to make new law rather than simply following the 

law as written. This also can be done through the amendment process in a Convention of States.  

 

 

*** 

 

I hope this information has been helpful to you. If you have additional questions or would like a 

more detailed answer to any of the questions listed here, please don’t hesitate to contact me at 

mfarris@cosaction.com.  

mailto:mfarris@cosaction.com

