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Minneapolis' Police Force ("City," "Employer," or "Department") for the past 

18 years. As such, he is a member of the Minneapolis Police Officers 

Federation ("Federation," "MPOF" or "Union") who represents all sworn law 

enforcement personnel employed by the City, save for those appointed to 

positions of Chief of Police, Assistant Chief of Police, Deputy Chief, Inspector 

and Commander. Together, the parties have negotiated and executed a 

collective bargaining agreement covering terms and conditions of 

employment (Joint Ex. 1). 

On July 19 2014, while off duty, Officer Kocher was volunteering his 

personal time at a charity function in the Uptown area of the City, as he 

had done for the ten previous years. At approximately 1:00 p.m. that day 

he placed a phone call to Sgt. Kathy Smulski in the 5th Precinct requesting 

two marked squad cars be deployed to the Lake Street/Girard Avenue 

intersection to block traffic for approximately five minutes allowing 

participants in a "Pub Crawl" connected with the fund raising event to walk 

from one venue to another. 

Initially Sgt. Smulski authorized the use of the two squads, but 

subsequently had second thoughts about it and contacted Lt. Lee Edwards 

seeking his assurance that the Grievant's request could be granted. 

Edwards however, did not believe that the event merited the use of MPD 
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resources and advised Smulski to call the officer back and decline the 

request. When the sergeant subsequently reached Officer Kocher by phone 

and relayed the news of Lt. Edwards' rejection of his request, the Grievant 

became very angry as this same request had been granted for the same 

event over the previous ten years. He also believed that the lieutenant had 

declined the request due to the "negative history" that the two men had 

shared, and that the decision to deny his call for assistance was "personal." 

Kocher then told Smulski to tell Edwards to "go fuck himself." The sergeant 

however refused to relay the message and Officer Kocher responded that 

he would tell Lt. Edwards himself the next time he saw him. 

Sgt. Smulski however, did subsequently contact Lt. Edwards and 

advised him regarding the content of the Grievant's message. Shortly 

thereafter, Edwards reached Kocher by phone. During the course of their 

conversation the Grievant stated again that the lieutenant could "go fuck 

himself." 

Subsequently, the incident was the subject of an investigation 

conducted by the Department's Internal Affairs. In the course of their 

inquiry, Officer Kocher acknowledged that he had lost his temper and that 

his statements were unprofessional. He further admitted that his behavior 

brought "some embarrassment on myself and his superior officer" and 
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apologized. 

13.43 - Personnel Data 

On January 27th of this year Chief of Police Harteau sustained the 

13.43 - Personnel Data a "B" 

grade violation that can be used as progressive discipline for three years 

from the date of the incident. Approximately one month later, the 

Federation filed a formal complaint on behalf of Officer Kocher alleging that 

the action taken against him violated the Master Agreement's just cause 

provisions and seeking a make whole remedy. Eventually, the dispute was 

appealed to binding arbitration for resolution. 

Relevant Contract & Policy Provisions-

From the Master Agreement: 

Article 4 
Discipline 

13.43 - Personnel Data 
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13.43 - Personnel Data 

From the Department's Published Policies 

Department Code of Conduct 
Section 5-100 

* * * 

5-101.02 Violations of the Code of Conduct 

Any member of the Department who violates the code of 
conduct is subject to discipline. Discipline may range from a 
written reprimand to termination. Discipline shall be imposed 
following a sustained violation. 

* * * 

5-105 Professional Code of Conduct 

* * * 

12. Employees shall treat all fellow employees with respect. 
They shall be courteous and civil at all times with one another. 
When on duty in the presence of other employees or the public, 
officers should be referred to by rank. 

* * * 

14. Employees shall not use any derogatory language or actions 
which are intended to embarrass, humiliate, or shame a person, 
or do anything intended to incite another to violence. 
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Positions of the Parties-

The CITY takes the position in this matter that Officer Kocher's 

13.43 was for just cause. In support of their claim, the Department 

maintains that there are no significant facts disputed by the parties 

surrounding this matter. Officer Kocher has acknowledged that he made 

the derogatory and highly inappropriate remarks not once but twice in 

connection with Lt. Lee Edwards on the day in question and that this 

behavior was unacceptable. Although he was off duty at the time that has 

no bearing on the egregious comments attributed to him. The Code of 

Conduct applies to a licensed police officer whether on or off duty. More 

particularly the published rules address misconduct that occurs either while 

on or off duty for Department employees. Further, there is no question but 

that the Grievant was well acquainted with the Employer's policies and 

cannot claim ignorance of their stated prohibitions. While the Department 

acknowledges that Officer Kocher is an otherwise "excellent worker," he is 

known to "struggle with his words" - at times speaking out before thinking it 

through. Though the Department claims to have considered mitigating 

factors per their disciplinary guidelines, his failure to treat his fellow officers, 

and more particularly Lt. Edward with respect, nevertheless warrants 

13.43 - Personnel Data in order to "get his attention." Finally, the City contends 
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that they have not treated the Grievant any differently than other members 

of the bargaining unit who have been disciplined for similar misconduct. For 

all these reasons then, the Employer asks that the grievance be denied in its 

entirety. 

Conversely, the FEDERATION takes the position that the 13.43 

issued to Officer Kocher was excessive and therefore unjust under the terms 

of the parties' labor agreement. In support of their claim, the Union argues 

that the Grievant has acquired a lengthy and favorable work record and 

has served the Department well as evidenced by the number of accolades 

he has received over the years. In connection with the incident surrounding 

the dispute, the MPOF notes that Officer Kocher has taken full responsibility 

for his actions, freely admitting his wrong doing. Further, the Union claims 

that he was completely cooperative with the internal affairs investigation; 

that he apologized to his superiors, and accepted responsibility for his off-

duty actions which he acknowledges were a violation of the Code of 

Conduct. 

The Federation argues however, the penalty imposed is excessive 

when the Grievant's excellent work record is taken into consideration 

along with the Department's treatment of other officers over the years 
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that have committed similar infractions and yet not received • 

13.43 as a consequence. Moreover, those who have been 

disciplined for their misconduct were on duty at the time. This they claim, 

is distinguishable from Officer Kocher's experience where he was off duty 

and simply attempting to secure two squads for approximately five 

minutes for traffic management in connection with a charitable event 

that he has helped organize and participate in over the past ten years. in 

each of those years he was granted his request and the squads were 

deployed without incident. However, in this instance the lieutenant's 

rejection of the assistance the Grievant sought, was driven solely by his 

personal animosity toward Officer Kocher. This is what irritated him and 

caused the outburst. Discipline, in the Federation's view, should be 

constructive and corrective, not punitive 

13.43 - Personnel Data 

13.43 - Personnel Data 

Accordingly, for the above-stated reasons, the Union asks that its 

grievance be sustained 13.43 - Personnel Data 

13.43 - Personnel Data 
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Analysis of the Evidence-

In a disciplinary matter such as this, it is nearly universal that 

management first establish the accused employee is indeed guilty as 

charged. Should that be accomplished, they then need to demonstrate 

that the discipline administered was fair and reasonable when all relevant 

factors are considered (assuming, of course, that there is no language in the 

labor agreement that limits a neutral's authority to review the penalty 

imposed). In this instance however, the initial evidentiary obligations of the 

City have been diminished by the unrefuted fact that the Grievant has 

readily and repeatedly taken ownership of the incident that lies at the core 

of this dispute. More specifically in the course of his conversation with his 

supervisor, Inspector Kjos, in his Garrity Statement, and again at his Loudermill 

Hearing, Officer Kocher apologized for his off-duty comments while 

recognizing the potential consequences for his misconduct. At his 

Laudermill Hearing in December of last year, he offered the following: 

"First off, I wanna apologize. In hindsight, my frustration got the 
better of me. I should have dealt with Lieutenant Edwards on a 
more professional level; same with Sergeant Smulski. Part of my 
frustration arose, that I 've never been denied in this request in 
the 10 or 11 years that I've been involved with this event. This is 
the firs year it was. l still feel that this was a personal issue is the 
reason it was denied by Lieutenant Edwards. With that being 
said, it is what it is. 
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* * * 

1 

was off duty, but [that] doesn't excuse the fact that I told him 
to go fuck himself. I would not normally address any supervisor 
that way with the exception of him and I shouldn't have." (City's 
Ex. 4)1

In light of this evidence, the lone issue remaining concerns the 

reasonableness of the penalty administered to the Grievant by the 

Department. As I have previously observed, when considering this aspect of 

a disciplinary dispute, arbitrators often look for guidance by examining such 

factors as the grievant's work history,2 the investigatory procedure 

undertaken by the employer (due process), whether other employees have 

been disciplined for similar misconduct, and (assuming their adherence to 

the concept of progressive discipline) whether the penalty was excessive 

under the circumstances. In the instant dispute there is no issue with the 

investigatory process administered by the City. Therefore, the evidence 

addressing Officer Kocher's work history, and the affirmative defense raised 

by the Union of disparate treatment have been considered and evaluated 

in as it relates to the question of whether the discipline imposed was fair and 

reasonable. 

I An employee's work record is most often considered when evaluating the reasonableness 
of any discipline administered - both favorable and unfavorable. Indeed, the Employer's 
published Discipline Matrix acknowledges as much. (City's Ex. 6). 

-11-

1208988



As the Employer has noted, the narrative to the Discipline Matrix states: 

"The Department recognizes that every discipline situation is different and 

that an employee's actions and history may worsen or improve the overall 

picture of misconduct" (City Ex. 6; p. 6). The Grievant's work record, for the 

most part is favorable. Over the course of his lengthy employment with the 

Department he has been the recipient of numerous awards and recognized 

with letters of commendation from the Chief of Police and other fellow 

officers for his superior performance as a law enforcement officer. Indeed, 

Inspector Kjos offered that, in his view, Officer Kocher is an "exceptional 

worker." The evidence further reveals that he has been nominated for the 

Department's Award of Merit and Medal of Valor (Union's Ex. 1). 

The Grievant's performance appraisals have routinely been rated as 

"outstanding" (Federation's Ex. 2). This includes his most recent evaluation 

covering the time period in which the incident in issue took place. At the 

conclusion of the appraisal Lt. Sean McGinty wrote: "Officer Kocher is an 

outstanding performer. He is the top officer on the 13.43 - Personnel Data He will 

be one of my nominees for Officer Of the Year in the precinct" (id. at p. 7; 

emphasis added).3 In addition, the record shows that he was made Officer 

of the Month in 2014 (City's Ex.5; p. 4). 

3 The record demonstrates that Lt. McGinty was also on the panel who reviewed the 
discipline of the Grievant in this matter. 
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Kocher also served as the liaison officer at Minneapolis North High 

School. In a letter to the Department, the school's assistant principal wrote: 

"I truly appreciate the outstanding job that Officer Kocher 
does while working with many of our at-risk students. He brings a 
since [sic] of authority yet nurture and mentor of many of our 
young people here at North High School....Because of his work, 
he has broken down barriers between police officers and young 
people. Thank you so much Officer Kocher for the outstanding 
job that you have done here..." (Union's Ex. 1; emphasis 
added). 

The accolades for his superior job performance and excellent annual 

evaluations notwithstanding, the evidence also demonstrates that the 

Grievant has exhibited some difficulties in the past with, as his supervisor 

Inspector Kjos characterized it at hearing, "colorful language." Similarly, 

Federation President Bob Kroll, acknowledged that the Grievant has had 

"problems with his mouth," saying what he thinks without thinking first. And 

although not within the specified "reckoning period," a review of IA's "Blue 

Card Report" (Employer's Ex. 30) reveals that he has been counseled and 

reprimanded earlier on in his tenure with the Department for language-

related issues. 

In defense of the employee, the Union argues that the conduct in 

question occurred while off duty and that this alone prevents the 

Department from issuing discipline for the incident. The clear weight of the 
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evidence however, indicates otherwise. 

At hearing, Inspector Kjos testified that the prohibitions outlined in MPD 

P/P 5-105(14) are not limited to an officer's on-duty conduct. In point of 

fact, the policy makes no such differentiation. Additionally, as the City points 

out, although the Grievant was off duty when he made the remarks, they 

were nevertheless directed to higher ranking personnel who were on duty at 

the time. Finally, and perhaps most significantly, Officer Kocher himself 

acknowledged, during his Loudermill hearing, that even though "I was off 

duty, [that] doesn't excuse the fact that I told (Lt. Edwards) to go fuck 

himself" (City's Ex. 4). 

The Federation has also raised the issue of discriminatory treatment of 

Officer Kocher in this instance. Disparate treatment normally exists when 

employees engage in the same type of misconduct under the same or 

substantially similar circumstances in the presence of the same or 

substantially similar mitigating factors but are assessed with significantly 

different penalties. The components to be measured and weighed, as the 

term is meant in arbitral principles of industrial due process include: 

■ The seriousness of the misconduct as compared to that of other 
employees afforded lesser penalties. 

■ The disciplinary record of the aggrieved as compared to others 
given lesser penalties. 

Ll 
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■ Evidence of willingness and ability to correct past performance 
and conduct problems. 

■ Length of total service with special reference to periods free of 
conduct performance issues. 

Here, the Union offered four other examples where members of the 

force were charged with similar infractions while on duty 13.43 - Personnel Data 

13.43 - Personnel Data 

13.43 - Personnel Data . The files relating to 

their individual experiences were submitted into the record as Employer's 

Exhibit 31, and Union's Exhibits 6 - 9, and reviewed. 

Officer "G" yelled at a sergeant (her ex-husband) calling him a 

"fucking asshole" and a "horrible father" who "deserved to rot in hell" while 

on duty in front of other officers and members of the public. In addition she 

sent a number of emails to the sergeant from an official Minneapolis address 

calling him a "sperm donor" and stating that some of her fellow officers on 

her team believed he was "pathetic." The disciplinary panel took into 

consideration her favorable work record and the fact that she was 

"apologetic" for her actions. 

13.43 

13.43 - Personnel Data 

Officer "H," also while on duty, called a sergeant a "fucking baby" in 
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a raised voice while questioning his authority in front of other officers and a 

lieutenant in the 5th Precinct. She too took ownership of her misconduct and 

had compiled a favorable work record with the Department. 13.43 - Personnel Data 

13.43 - Personnel Data 

Officer "R" was charged on two separate occasions with violating 

MPD P/P 5-105. The first incident concerned her request for vacation leave 

13.43 - Personnel Data which was not approved. In response she sent 

an email to her supervisor in which she wrote: "You could give a fuck about 

13.43 me" (Union's Ex. 9; City's Ex. 31). In addition she forwarded the 

same email to the Chief stating: "are you fucking kidding me?" (id.). 13.43 

13.43 - Personnel Data 
13.43 - Personnel Data Mitigating factors cited by the Employer in reaching their 

decision were her unblemished work record and 13.43 

Two months later Officer R sent her commanding officer a text 

message in which she again wrote: "are you fucking kidding me?" in 

response to his decision to deny her request for a sick day off. In the same 

message she called the lieutenant an "ass," adding "you can take that to 

the fucking Administration if you want." 13.43 - Personnel Data 

13.43 - Personnel Data 
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13.43 - Personnel Data 

13.43 . One of the mitigating factors cited by the administration was 

the fact that she had apologized for her actions directly to the two 

recipients of her offending emails (City's Ex. 31). 

Officer "L" was found to have threatened physical violence and use 

of harsh language against his supervisor and in the presence of other 

supervisory personnel as well as members of the public while at a crime 

scene. 13.43 - Personnel Data 

I concur with the Employer that the facts surrounding Officer L's 

misconduct is distinguishable from the Grievant's. At the same time 

however, the Employer's attempt to differentiate the remaining examples 

cited on the basis of the other officers' discipline-free work records is not as 

compelling when the unrefuted evidence that Officer Kocher's file does not 

reflect any form of a corrective action within the reckoning period is taken 

into consideration.4

In summary, when the aforementioned components of measurement 

are considered as a whole, I find that the Union has demonstrated 

13.43 - Personnel Data 
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desperate treatment to the extent that the discipline meted out to him was 

excessive by comparison to that given to other officers for similar 

unprofessional behavior in violation of the same section of the Department's 

Procedure Manual. 

Award - 

In the Case Finding Memorandum authored by the panel chair 

Inspector Kjos to Assistant Police Chief Clark, he noted that the Grievant's 

"mitigating factors are substantial" and moreover that Officer Kocher had 

incurred "no discipline within the reckoning period that would aggravate 

discipline in this case" (City's Ex. 5). Based upon the evidence presented 

and in keeping with the application of progressive discipline employed by 

the Department, I find that the 13.43 - Personnel Data in this instance to be 

excessive when the dual concepts of mitigation and aggravation are 

considered along with the defense of disparate treatment. Accordingly, the 

Federation's complaint is sustained to the limited extent that Officer Kocher's 

13.43 - Personnel Data is to be forthwith 13.43 

reprimand consistent with the Discipline Matrix, 

a Category B written 

13.43 - Personnel Data 

13.43 - Personnel Data 
The award made here however, is expressly conditioned upon Officer 
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Kocher first presenting a personal hand-written apology for his misconduct 

directly to both Sgt. Smulski and Lt. Edwards, the wording of which is to be 

initially submitted via U.S. Mail (through the Union) to the undersigned for 

authorization. For this limited purpose I will retain jurisdiction in the matter 

until this condition has been satisfied and the remedy implemented. The 

Grievant has until the 30th of October this year to submit his letter for review 

and approval. Failure to comply will result in a denial of his grievance in 

total. 

Respectfully submitted this 17th day of October, 2015. 

Jay C. Foge al Arbitrator 
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Minneapolis 
City of Lakes 

February 9, 2016 

Officer Jeremiah Kocher 
Fourth Precinct 
Minneapolis Police Department 

RE: IAU Case Number #14-15471 
Arbitration Findings 

Officer Kocher, 

Police Department 

350 5. Fifth St., Room 130 
Minneapolis, MN 55415 

TEL 612.673.2735 
www.minneapolismn.gov 

13.43 - Personnel Data 
13.43 - Personnel Data 

MPD PIP 5-105 (12) Code of Conduct...SUSTAINED  (Category B) 
MPD PIP 5-105 (14) Code of Conduct...SUSTAINED (Category B) 

a written reprimand. 

This case will remain in IAU files per the record retention guidelines mandated by State Law. 

Sincerely, 

By: Jason Case 
Commander IAU 

CC: Personnel file 
Payroll 
IAU 
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