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            INTRODUCTION 
 

 Police Officers Federation of Minneapolis (Union), as exclusive representative, brings this 

grievance claiming that the City of Minneapolis (City or Employer) violated the parties’ collective 

bargaining agreement by discharging Police Officer Blayne Lehner without just cause.  The City 

asserts that the discharge was warranted because the grievant violated department policies 

concerning use of force.  The grievance proceeded to an arbitration hearing at which the parties 
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were afforded the opportunity to present evidence through the testimony of witnesses and the 

introduction of exhibits.     

 
ISSUES 

 
1)  Was the termination of Blayne Lehner for just cause?   

2)  If not, what is the appropriate remedy? 

 
RELEVANT CONTRACT LANGUAGE 

ARTICLE 4 
 

Section 12.01  The City, through the Chief of the Minneapolis Police Department or 
his/her designee, will discipline employees who have completed the required 
probationary period only for just cause. . . .  

 
ARTICLE 5 

 
Section 5.4  The arbitrator shall have no authority to amend, nullify, ignore, add to, 
or subtract from the provisions of this agreement.  The arbitrator is also prohibited 
from making any decision that is contrary to law or public policy. 

 
FACTUAL BACKGROUND  

 
The grievant, Blayne Lehner, has been employed as a police officer by the City of 

Minneapolis since 1998.  He generally has received positive evaluations of his work performance, 

and he has received numerous commendations and awards.  Pursuant to the collective bargaining 

agreement between the City and the Union, the grievant may be discharged only upon a showing of 

just cause. 

Officer Lehner has been disciplined on a number of occasions over the past decade.  The 

alleged violations and the discipline imposed are as follows: 

● A suspension of 20 hours for unauthorized use of force (2012); 

● A letter of reprimand for unauthorized use of force (2012); 
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● A suspension of 40 hours and remedial training for unauthorized use of force and 

failure to report use of force (2014); 

● A discharge reduced by an arbitrator in 2016 to a suspension of 40 hours for 

unauthorized use of force, failure to report use of force, and inappropriate language 

at a 2014 incident at a Blaisdell Avenue apartment building; and 

● A suspension of 40 hours reduced by a settlement to 20 hours for unauthorized use 

of force and failure to report use of force (2017). 

The incident giving rise to the Employer’s termination decision arose out of a vehicle stop 

that occurred on December 29, 2013.  At about 2:30 that morning, Fifth Precinct officers responded 

to a shots fired call near Nicollet Avenue S. and 37th Street E, in Minneapolis.  While one of the 

officers was searching on foot, a vehicle drove toward and almost hit the officer.  The vehicle was 

stopped six blocks away at Nicollet Avenue S. and 43rd Street E., and the driver was arrested.  Luis 

Daniel Garcia-Pineda was a passenger in the vehicle.  Since he appeared to be intoxicated and 

under the age of 21, Garcia-Pineda was arrested and handcuffed behind the back. 

During this time period, Officer Lehner was a passenger on patrol in squad 513 with his 

driving partner, Officer Steve Wuorinen.  Lehner and Wuorinen responded to a call for assistance 

and arrived on the scene.  The arresting officer turned Garcia-Pineda over to Wuorinen who 

conducted a pat-down search and placed Garcia-Pineda in the rear of car 513.  Garcia-Pineda 

became very agitated and began kicking and banging his head against the rear partition.  Fearing 

that Garcia-Pineda might injure himself, Lehner verbally commanded him to stop flailing.  When 

that produced no results, Lehner opened the rear squad door.  Garcia-Pineda responded with a kick 

that barely missed Lehner’s leg.  When Garcia-Pineda reared back with his leg as if to attempt 

another kick, Lehner delivered a kick of his own.   
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Lehner testified at the arbitration hearing that he used a “push-kick” designed to keep 

Garcia-Pineda from exiting the vehicle.  Lehner further testified that he aimed the kick at Garcia-

Pineda’s torso but that Garcia-Pineda lunged forward at the same time causing the kick to hit him 

in the face.  The kick briefly knocked Garcia-Pineda out, breaking his jaw and nose and dislodging 

two teeth.   

Lehner and Wuorinen removed Garcia-Pineda from the squad car and placed him face 

down on the street.  When the officers were satisfied that Garcia-Pineda had calmed down, they 

placed him back in the squad car and drove him to a hospital.  A use of force review was 

undertaken at the scene of the stop, but the review was apparently concluded two days later without 

any further action.  Garcia-Pineda subsequently was convicted of a misdemeanor count of 

consumption of alcohol by a minor.     

 Garcia-Pineda brought a civil suit against Lehner and the City of Minneapolis in 2015.  

The City Attorney’s Office declined to defend and indemnify Lehner, and an Administrative Law 

Judge upheld this position on the grounds that Lehner had engaged in malfeasance and willful 

neglect of duty.  The Minneapolis City Council then formally denied defense and indemnification, 

and the Minnesota Court of Appeals affirmed that decision. 

 Meanwhile, the City initiated an Internal Affairs investigation into the 2013 incident 

shortly after the civil suit was filed.  The investigation ceased when Lehner was fired following 

another use of force incident, but after an arbitrator reduced the termination to a suspension and 

reinstated Lehner the investigation was reopened and Lehner was placed on paid leave.  On March 

20, 2017, Sergeant Mathew McLean issued his Internal Affairs investigation report.  The report 

found that Lehner was justified in using force after Garcia-Pineda kicked in his direction, but it 

offered no conclusion as to whether the amount of force used was reasonable under the 
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circumstances.   The report also found that Lehner had received departmental training on the use of 

a “foot jab/front thrust kick” technique. 

The incident was then reviewed by the Office of Police Conduct Review (OPCR).  The 

OPCR is a four-member body consisting of two sworn Internal Affairs officers and two community 

members.  The OPCR’s determination is not binding. 

The OPCR issued its recommendation on April 30, 2017.  The OPCR panel described the 

allegation against Officer Lehner as follows: 

It is alleged that Officer Lehner used unauthorized force on Luis Garcia-Pineda 
when he kicked him in the face while Mr. Garcia-Pineda was handcuffed behind his 
back while in police custody.   
 

The panel report then set out the following findings and conclusions: 
 

The panel finds no merit with this allegation.  Officer Lehner use[d] reasonable 
force based on the circumstances at the time.  Officer approached vehicle and saw 
complainant kicking and hitting his head on the partition in the back of the squad.  
Officer Lehner elected to approach the complainant in the squad in order to prevent 
him from a self inflicted injury.  Complainant kicked the officer when he opened the 
door to the squad.  Officer properly used a push kick to separate himself from the 
kicking legs.  The officer’s statement was consistent throughout multiple interviews 
and documents, while the complainant’s was not.  
 

The panel’s recommendation was unanimous. 

 Following this recommendation, Deputy Chief Travis Glampe sought a remand of the 

matter to the OPCR for a reconsideration in which the panel would have access to the transcript of 

proceedings before the ALJ in the defend and indemnify action.  Upon reconsideration, the panel 

divided by a two-to-two vote with the two civilians finding merit in the allegation and the two 

sworn officers finding no merit.  The panel’s findings and conclusions were stated as follows: 

Half of the panel finds no merit with this allegation.  The evidence provided shows 
the complainant was uncooperative and attempted to assault Officer Lehner during 
this interaction.  Complainant thrashed, kicked and displayed aggressive behavior 
while handcuffed in the back of the squad.  Complainant was a threat to his own 
personal well-being.  Complainant escalated the situation and threatened injury to 
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Officer Lehner by kicking at him.  Officer Lehner responded appropriately by 
delivering a push kick to the complainant’s chest area to separate himself from the 
complainant.  Unfortunately, as Lehner delivered the push kick, the complainant 
lunged forward and the push kick struck the complainant’s face.  The momentum of 
the complainant’s lunge paired with the Officer’s push kick caused enough force to 
injure the complainant.  
 
The other half of the panel finds merit with this allegation due to the fact that the 
amount of force said to have been applied in this situation does not match the 
severity of the injuries.  As described, a “push kick” is when the officer “essentially 
put your foot, the whole bottom of your foot right up against the chest and 
physically push them” (quote from Officer Lehner on pg. 245 of the indemnification 
hearing).  This half of the panel believes that force was necessary given the 
uncooperative and aggressive behavior of the complainant, even if the complainant 
was handcuffed.  This was a close decision, however the injuries sustained by the 
complainant lead this half of the panel to believe that the push kick was not 
delivered properly and it questionable as to what technique was actually delivered. 
 

 According to Officer Lehner’s testimony, he was told that he was being reinstated to active 

duty following the second OPCR recommendation.  Shortly thereafter, the City changed its mind 

and Lehner was directed to remain on paid leave.  Approximately eleven months later, the City 

scheduled a Loudermill hearing for November 15, 2018, at which Officer Lehner was given the 

opportunity to present his side of the story.  This was followed by a review conducted by the 

Department’s internal executive teams composed of three deputy and assistant chiefs.  The 

executive team provided the following recommendation: 

On 02-01-19 I [Deputy Chief Henry Halverson] convened a Discipline Panel with 
AC Kjos and DC Fors.  We reviewed the case and believe that the allegation against 
Officer Lehner should be a Merit Decision.  There is no dispute that the subject 
arrested in this incident was in handcuffs when Officer Lehner used force on him.  
The decision to use force on this handcuffed subject becomes more scrutinized.  The 
“push kick” used by officer Lehner on the subject appears to be unreasonable.  We 
recommend termination for this employee. 
 
On February 25, 2019, Police Chief Medaria Arrondando issued a termination letter to 

Officer Lehner.  The letter set out the following rationale: 

At one point during your interaction with Mr. Garcia-Pineda with your squad car 
doors closed, while he was handcuffed and contained in the rear of your squad 
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(#513), you chose to open the rear squad car door and delivered a kick to his face 
that rendered him unconscious. . . . Just as disturbing about the level of force you 
used was that it was used against a member of our community who was secured, 
contained and handcuffed behind his back . . .  
 
Officer Lehner you could have utilized other options if in fact you were concerned 
about him harming himself.  Instead you used such unreasonable force that violated 
both department policy and the public trust. 
     
The Union filed a grievance challenging the termination, and that grievance has now 

proceeded to arbitration.  At the arbitration hearing, Chief Arradando testified that a push kick or a 

front thrust kick was not a maneuver with which he was familiar as a permissible defensive 

technique.  Chief Arradando also testified that he does not believe that Garcia-Pineda’s injuries are 

consistent with those likely to be inflicted with a defensive leg push.  Instead, he testified that the 

severity of the injuries suggest that Officer Lehner used excessive force in administering the leg 

kick.   

The Union, in turn, elicited testimony from Scott Bechtold, a retired Brooklyn Center 

Police Chief with more than 30 years of law enforcement experience.  The Union quizzed him 

about his assessment of the record.  Bechtold testified to his conclusion that Lehner’s push kick 

was objectively reasonable based on the facts and circumstances.  More particularly, he concluded 

that the push kick was a reasonable and proportional response to Garcia-Pineda’s act of active 

aggression in kicking toward Lehner.  On cross examination, Bechtold acknowledged that his 

conclusion was based on his understanding of the factual circumstances of the incident and that his 

conclusions might change if those factual assumptions were shown to be inaccurate.   
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POSITIONS OF THE PARTIES 
 

Employer:   
 

The Employer contends that it had just cause to discharge the grievant for the unauthorized 

use of force in kicking Garcia-Pineda in the face while handcuffed and in custody.  The Employer 

maintains that the amount of force used by the grievant constituted misconduct because it was not 

objectively reasonable.  The Employer additionally argues that the extensive injuries suffered by 

Garcia-Pineda are not consistent with a defensive push-kick, but instead suggest an intentional kick 

to the face.  In terms of the remedy, the Employer asserts that discharge is the appropriate sanction 

in light of the severity of the misconduct and the failure of past discipline to correct the grievant’s 

behavior.  The Employer also claims that the Union has failed to show that discharge would 

constitute disparate treatment.  

Union:   
 
 The Union maintains that the Employer did not have just cause to support its discharge 

decision.  The Union argues that Officer Lehner’s use of force was authorized and objectively 

reasonable.  More particularly, the Union contends that the grievant used a defensive push-kick 

aimed at Garcia-Pineda’s chest to prevent him from exiting the squad car and that the push-kick 

resulted in injury to Garcia-Pineda’s face only because Garcia-Pineda lunged forward at the same 

time as the grievant delivered the kick.  The Union argues that in any event discharge is too severe 

of a sanction because it is inconsistent with notions of progressive discipline and the discipline 

imposed on other officers and because it fails to take into account Lehner’s long and good work 

record. 
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DISCUSSION AND OPINION   

 
In accordance with the terms of the parties’ collective bargaining agreement, the Employer 

bears the burden of establishing that it had just cause to support its disciplinary decision.  This 

inquiry typically involves two distinct steps.  The first step concerns whether the Employer has 

submitted sufficient proof that the employee actually engaged in the alleged misconduct or other 

behavior warranting discipline.  If that proof is established, the remaining question is whether the 

level of discipline imposed is appropriate in light of all of the relevant circumstances.  See ELKOURI 

& ELKOURI, HOW ARBITRATION WORKS 15-23 (7th ed. 2012). 

A. The Alleged Misconduct 

The Legal Standard 

The County alleges that Officer Lehner engaged in misconduct by employing the 

unauthorized of force while interacting with Garcia-Pineda on December 29, 2013.  More 

specifically, the Employer claims that Lehner violated section 5-301.01 of the Minneapolis Police 

Department (MPD) Policy and Procedure Manual which states: 

Based on the Fourth Amendment’s “reasonableness” standard, sworn MPD 
employees shall only use the amount of force that is objectively reasonable in light 
of the facts and circumstances known to the employee at the time force is used.  The 
force shall be consistent with current MPD training. 
 
The Supreme Court’s analysis in Graham v. Connor serves as a guideline for determining 

whether a particular use of force is “objectively reasonable.”  The Court in that decision noted that 

because the test of reasonableness under the Fourth Amendment is not capable of precise definition 

or mechanical application, its proper application requires careful attention to the facts and 

circumstances of each particular case, including: 

● The severity of the crime at issue, 
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● Whether the suspect poses an immediate threat to the safety of the officers or others; 
and 

● Whether he is actively resisting arrest or attempting to evade arrest by flight. 
 

The Graham Court went on to explain that the “reasonableness” of a particular use of force must be 

judged from the perspective of the reasonable officer on the scene, rather than with the 20/20 vision 

of hindsight. 

 In 2009, the MPD issued an Administrative Announcement providing guidance on when 

punches and kicks meet the objectively reasonable standard.  The Announcement states that strikes 

and kicks “are acceptable when fighting with a suspect.”  The Announcement goes on to state that 

punches, kicks, or higher levels of use of force are not appropriate when: 

1. Used on defensively resistant prone subjects absent other factors;  
2. Used against persons who are passively resisting; 
3. Used to simply gain compliance of a defensively resistant prone subject without 

attempts at lesser levels of control. 
a. When lesser levels of control are available; 
b. When there are multiple officers present. 

 
The Respective Arguments  
 
Although the facts underlying this grievance are not in dispute for the most part, the parties 

emphasize different pieces of evidence in support of their respective positions on the misconduct 

issue.  The Employer, for example, emphasizes the following points in arguing that Lehner’s 

actions were not objectively reasonable: 

● Garcia-Pineda was handcuffed and in custody; 
 
● Officer Lehner had several other options available that did not entail opening the 

door to the squad car; 
 
● Garcia-Pineda was not an immediate threat to Lehner’s safety and well-being at the 

time of the kick; and 
 
● The severity of the injuries suffered by Garcia-Pineda are not consistent with a 

defensive push-kick. 
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In contrast, the Union asserts the following points in arguing that Lehner’s action were 

objectively reasonable: 

● Garcia-Pineda’s kick toward Lehner constituted active aggression which justified a 
responsive use of force; 

 
● Garcia-Pineda’s actions could reasonably be construed as an attempt to escape 

police custody; 
 
● Lehner had been trained that the use of a push-kick was an appropriate defensive 

technique; and 
 
● Lesser forms of intervention had not succeeded in calming Garcia-Pineda. 
 

 The Union also relies on the testimony of Scott Bechtold, a retired Brooklyn Center Police 

Chief with more than 30 years of law enforcement experience.  The Union elicited testimony in an 

attempt to establish his credentials as an expert.  The Employer objects on the grounds that 

Bechtold lacks the education and the requisite experience with MPD policies to warrant accepting 

his testimony as an expert.  I find that Mr. Bechtold’s training and experience are sufficient to 

qualify as an expert, and I will deny the Employer’s motion to exclude his testimony. 

Bechtold testified that he found Lehner’s push kick to be objectively reasonable based on 

the facts and circumstances.  He concluded that the push kick was a reasonable and proportional 

response to Garcia-Pineda’s active aggression in kicking Lehner.  Bechtold acknowledged, 

however, that his conclusion was based on his understanding of the factual circumstances of the 

incident and that his conclusions might change if those factual assumptions were shown to be 

inaccurate. 

My Findings    

After reviewing the pertinent legal standards and the parties’ respective arguments, I reach 

the following conclusions.  First, I find that Officer Lehner used questionable judgment in deciding 

to open the squad door in an attempt to subdue Garcia-Pineda.  Lehner had a number of preferable 



12 
 

options available, including addressing Garcia-Pineda from the front door of the squad car or 

asking for the assistance of other officers on the scene to help subdue Garcia-Pineda.  Second, once 

the door was opened, Garcia-Pineda’s kick toward Lehner constituted active aggression which 

warranted Lehner to use some force in response. 

The crucial remaining issue is whether the amount of force employed by Officer Lehner 

was reasonable under the circumstances.  Lehner testified that he used a defensive push-kick 

directed at Garcia-Pineda’s torso for the purpose of preventing his exit from the squad car.  But, 

Chief Arradondo testified that such a defensive measure could not have resulted in the very severe 

injuries to Garcia-Pineda that included a broken nose, a broken jaw, and two dislodged teeth.  I 

agree with Chief Arradondo’s assessment.  A defensive push-kick would have pushed Garcia-

Pineda backward, but would not have inflicted serious injuries even if Garcia-Pineda was lunging 

forward at the time of the kick.  The more plausible conclusion is that Lehner delivered a kick to 

the face that was not defensive, but affirmatively aggressive. 

A deliberate aggressive kick to Garcia-Pineda’s face resulting in serious injury was not 

objectively reasonable under the circumstances.  Accordingly, I conclude that the Employer has 

adequately established the existence of the alleged misconduct. 

B.  The Appropriate Remedy   

The remaining question is whether discharge is an appropriate sanction under the 

circumstances of this case.  The Employer contends that it is given the severity of Garcia-Pineda’s 

injuries and Lehner’s pattern of use of force violations.  

The Union counters with three arguments in favor of a lesser penalty.  The Union first 

points to Lehner’s long and good work record.  He has more than 20 years of service on the 

Minneapolis police force, and he generally has received positive performance evaluations.  He also 
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has received many awards and commendations including a department award of merit, an officer of 

the month designation, and a medal of commendation.       

Second, the Union argues that the discharge of Lehner would be inconsistent with the 

treatment given other officers for similar uses of force.  The Union particularly relies on the case of 

a fellow officer who kicked a suspect more than 20 times but received only a letter of reprimand.  

The Union maintains that discharging Lehner would constitute disparate treatment and, 

accordingly, not be supported by just cause.   

Finally, the Union argues that discharge would be inconsistent with notions of progressive 

discipline.  In this regard, the Union correctly asserts that the principal purpose of discipline is not 

to punish an employee, but to correct behavior when possible.  Toward that end, arbitrators 

generally reserve termination for severe misconduct that cannot be rectified through lesser forms of 

discipline.  But as a corollary, it is well-recognized that the use of progressive discipline is 

preferable when a lesser remedy is likely to correct a grievant’s behavior.  See DISCHARGE AND 

DISCIPLINE IN ARBITRATION 184-87 (Brand & Biren eds., BNA 2008).   

The Union contends that discipline short of discharge is appropriate so that Lehner has the 

opportunity to demonstrate that he has corrected his behavior.  The Union points out that many of 

Lehner’s disciplinary events occurred in 2012 which was prior to his remedial training. The Union 

also argues that the 2014 Blaisdell incident occurred after the Garcia-Pineda incident and, as such, 

should not be considered in the progressive discipline calculus. 

While these Union contentions are well-taken, I do not find them to be ultimately 

persuasive.  First, while it is true that Lehner has received generally positive performance 

evaluations, he also has been subject to repeated discipline for improper conduct.  Second, with 
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respect to the disparate treatment argument, it is not clear whether the purported comparator 

employee had received prior discipline or had been the beneficiary of mitigating factors.   

Finally, the Union’s progressive discipline argument runs into the fact that Officer Lehner 

has been disciplined on five prior occasions for use of force violations.  When the Garcia-Pineda 

incident is added to the mix, this amounts to six serious use of force violations in the period from 

2012 to 2015.  These three years represent Lehner’s most recent period of service since he has been 

on paid leave for most of 2015 through the present.  This pattern of continued use of force 

violations poses a significant problem for the MPD.  This conduct damages police-community 

relations and subjects the City to the potential of significant civil liability.  Moreover, this pattern 

belies the contention that lesser amounts of discipline are likely to correct Lehner’s behavior.   

For the above reasons, I find that the Employer has carried its burden to show that discharge 

is an appropriate remedy in this case.    

AWARD 
 

The grievance is denied.   

 

Dated:  November 6, 2019. 

 

 

       ________________________________ 
       Stephen F. Befort 
       Arbitrator
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