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JURISDICTION OF ARBITRATOR 
 
     Jesse L. Crofton is an honorably discharged Veteran who is  
 
employed by the City of Minneapolis (hereinafter referred to as  
 
"City” or "Employer") as a Patrol Officer within the Minneapolis   
 
Police Department ("MPD").  The City is a governmental agency  
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subject to the provisions of the Veterans Preference Act §  
 
197.46 ("VPA"). 
 
     The City issued Jesse L. Crofton (hereafter referred to as  
 
“Mr. Crofton” or “Veteran”) a termination notice, with the  
 
effective date of termination being July 17, 2020.  (City  
 
Exhibit #9).  On August 4, 2020, the Veteran and his attorney  
 
(Joseph A. Kelly) requested in writing a Veteran’s Preference  
 
Hearing before an arbitrator pursuant to § 197.46(c) of the VPA.   
 
(City Exhibit #10).  The City was already in possession of the  
 
Veteran’s DD-214 ("Certificate of Release or Discharge from  
 
Active Duty").  Id. 
 
     The Arbitrator, Richard J. Miller, was selected by the  
 
Employer and the Veteran (collectively referred to as the  
 
"Parties") from a panel submitted by the Minnesota Bureau of  
 
Mediation Services.  A hearing in the matter convened on January  
 
28, 2021, at 9:00 a.m. at the Minneapolis City Hall, 350 South  
 
5th Street, Minneapolis, Minnesota.  The hearing was transcribed  
 
by Paula K. Richter, RMR, CRR, CRC, Veritext Legal Solutions  
 
with reference being designated as “Tr.” followed by the page  
 
number of the transcript.  The Parties were afforded full and  
 
ample opportunity to present evidence and arguments in support  
 
of their respective positions. 
 
     The Parties' counsel elected to file electronically post  
 
hearing briefs with receipt by the Arbitrator no later than  
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March 25, 2021.  The post hearing briefs were submitted in  
 
accordance with that deadline date.  The Parties made their own  
 
exchange of their briefs to opposing counsel, after which the  
 
record was considered closed. 
 
ISSUE AS DETERMINED BY THE ARBITRATOR 
 
     Even if Mr. Crofton’s Facebook posts are not construed as  
 
being misconduct under the VPA is Mr. Crofton eligible for  
 
reinstatement in light of his assertion that he is entitled to  
 
duty disability benefits?   
 
STATEMENT OF THE FACTS 
 
     Mr. Crofton enlisted in the United States Marine Corps on  
 
March 28, 2000.  He served as an infantryman.  He served a  
 
combat tour to Iraq in January of 2003 for seven months, and  
 
another tour later in 2003 to Haiti for peacekeeping.  He was  
 
honorably discharged in March of 2004 after four years of  
 
distinguished service to our country. 
 
     Thereafter, the Veteran worked odd jobs and eventually  
 
enrolled and earned a two-year degree in law enforcement,  
 
wanting again to serve his community.  He was first employed by  
 
the Hennepin County Sheriff’s Office as a sworn Deputy Sheriff  
 
for five years, without incident.  He served on Hennepin  
 
County’s SWAT team and was assigned to a sniper position.       
 
     The Veteran was hired by the MPD as a Police Cadet in 2014.   
 
(Veteran Exhibit #2).  Shortly thereafter, Mr. Crofton attended  
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the MPD’s Police Academy.  Mr. Crofton successfully graduated  
 
from the Police Academy and was hired as a Police Officer in the  
 
MPD on or about November 9, 2014.  
 
     The Veteran worked in the second, third and fifth  
 
Precincts.  (Veteran Exhibit #2).  During his employment with  
 
the MPD, the Veteran volunteered to be an Explorer Advisor, a  
 
partner program with youth in the community who potentially are  
 
interested in law enforcement careers.    
 
     No prior discipline was introduced by the City with respect  
 
to Mr. Crofton’s employment record.  The Veteran’s performance  
 
reviews were meeting or exceeding job expectations and job  
 
success.  (Veteran Exhibits #4-#7).  The Veteran also received  
 
numerous awards and commendations.  (Veteran Exhibits #8-#11).   
 
The Veteran’s training records establish that he is well-versed  
 
in MPD Policies and Procedures.  (Veteran Exhibit #3).   
 
     The Veteran, like many people, have or had a Facebook page.   
 
Mr. Crofton’s wife established the Veteran’s Facebook page so  
 
his friends could see his posts.  Mr. Crofton’s Facebook page  
 
does not identify him as a Police Officer or a City of  
 
Minneapolis employee.  In fact, Mr. Crofton did not use his  
 
first name to identify himself, instead his Facebook name was  
 
“Spartan Crofton.”  
 
     In 2017, Mr. Crofton was very active on Facebook.  In fact,  
 
Mr. Crofton posted 851 times in 2017.  Many of the posts are  
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innocuous ranging from his family and dog to television  
 
programs.  (Veteran Exhibit #13).  One of Mr. Crofton’s Facebook  
 
friends, an unnamed employee, apparently reviewed Mr. Crofton’s  
 
2017 Facebook postings and found eight (8) posts (referred to as  
 
“subject posts”) that he deemed inappropriate.   The subject  
 
posts include: 
 
     •  Mr. Crofton shared a post from Jar Heads Family on  

   November 1, 2017 with an article entitled: “Muslim Thug   
   Smiles As Widow Cries At Murder Trial, Judge’s 6 Words  
   Slap Smirk Off His Face.”  In addition to the original  
   caption, Mr. Crofton also added his own comment: “Rot  
   and die POS [Piece of Shit]!!!!!!!” (City Exhibit #14,  
   Bates, p. 1102). 

 
•  Mr. Crofton shared a post on December 17, 2017, from a  
   page called “Americans Against Radical Islam” posted   
   on December 16, 2017.  The post includes an image   
   showing numerous women wearing hijabs, apparently  
   yelling, and includes the following captions: “The  
   Definition of Insane Stupidity... Fleeing the failed,  
   third-world shit hole you lived in, only to demand that  
   the country you fled to change their social and economic  
   structure to become like the failed, third-world shit  
   hole you fled from!”  (City Exhibit #14, Bates, p.   
   1103). 

 
•  Mr. Crofton shared a link on November 13, 2017, with an  
   image of an apparent Somali or African-American male  
   suspect dealing with “2 Injured in Stabbing At Mall of  
   America Macy’s Store, Suspect arrested.”  He also added:  
   “Watching the “Long Road Home’.  I never trusted a terp  
   [interpreter]...I don’t know Arabic but it would have  
   helped many times.”  (City Exhibit #14, Bates, p. 1104).      

 
•  Mr. Crofton shared a link from Jar Heads Family posted   
   on November 21, 2017: “WATCH: Muslim Marries Young  
   Bride, Gifts Her With Taste Of Islam On Wedding Day.”    
   The original post included the caption: “A horrifying  
   clip is going viral after someone captured just a small  
   portion of a Middle Eastern wedding on video.  As it  
   turns...”  Mr. Crofton added his own comment on November  
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   22, 2017: “And they celebrate this!!!! I can’t say  
   anymore.”  (City Exhibit #14, Bates, p. 1105).      

 
•  Mr. Crofton shared a post from the Jar Heads Family on  
   October 2, 2017, with a picture of 10 apparent African-  
   American family members, with an associated article  
   entitled: “Jobless Migrant Family of 10 Demands Mansion,  
   Council Has Perfect Response,” which involves a migrant  
   family of 10 in which the father “refuses to work for  
   his $147,00 benefits per year.”  Mr. Crofton added the  
   comment: “Just an FYI, this seems to be the norm in the  
   United States.”  (City Exhibit #14, Bates, p. 1106).    

 
•  Mr. Crofton shared a post on June 5, 2017, from Jar   
   Heads with a photo of an apparent Muslim female and an  
   article entitled: “Muslim Brat Demands Nestle ‘Give In’  
   To Her, Their Response Is Priceless.”  Mr. Crofton added  
   a post on June 6, 2017: “Western culture has taught   
   everyone that they can sue for anything.”  (City Exhibit  

        #14, Bates, p. 1107). 
 

•  Mr. Crofton shared a post on September 26, 2017, which  
   shows a photo with the caption: “Still the best!!   
   Somali pirates taken out by Cargo ship private    
   security.”  Mr. Crofton added the caption: “That’s  
   how it should be.  Finish those fu****s.”  (City  
   Exhibit #14, Bates, p. 1108). 

 
     •  Mr. Crofton posted an article entitled: “Media hush up  
        brutal Somali stabbing attack on Minneapolis woman.”   
        Mr. Crofton added his own comment: 
 

    It’s upsetting how this article blames law 
 enforcement officers.  I can guarantee it is  
     not the street cops who make these decisions.  

It goes above the street cop.  Lots of the guys  
in blue on the ground know who and how to resolve 
problems but are unable to due to the communities in 
which they serve.  The community leaders and liberal 
politicians have tied the hands of the cops.  I’ll 
leave it there.  If you have a good solution stand up 
and fight for what’s right.  (City Exhibit  

         #14, Bates, p. 1109). 
 
     When Mr. Crofton made the subject posts, he had been a  
 
Police Officer with the MPD for about 3 years.  Mr. Crofton had  
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acknowledged in writing that he was “accountable for knowing and  
 
abiding by the” MPD Policy and Procedure Manual, and that he  
 
“w[ould] be held accountable for abiding by the policies and  
 
procedures contained therein.”  (City Exhibit #19).  Mr. Crofton  
 
had also received MPD Chief Medaria Arradondo’s Vision Statement  
 
for the MPD, sent to the entire Department in September 2017,  
 
which stated he would have zero tolerance for discrimination.   
 
(City Exhibit #20).  Mr. Crofton posted this material in spite  
 
of the admonitions in the MPD’s Code of Ethics regarding Police  
 
Officers’ integrity in their personal and private lives.   
 
Additionally, Mr. Crofton had participated in trainings  
 
addressing topics including procedural justice and implicit  
 
bias.   
 
     The complaint and disciplinary process leading to Mr.  
 
Crofton’s termination began when MPD Sergeant Abdiwahab Ali came  
 
to the City of Minneapolis Civil Rights Department and asked to  
 
speak with Imani Jaafar, the Director of the Office of Police  
 
Conduct Review (“OPCR”).  In Director Jaafar’s five years in the  
 
Civil Rights Department, this was the first and only time a  
 
Minneapolis employee came to meet with her regarding a  
 
complaint.  (Tr. 26:3-7).  Sergeant Ali was “very concerned and  
 
upset.”  (Tr. 27:5-20; 28:25-29:5).  He indicated that he is  
 
Somali, and that he was representing other Somali officers who  
 
were afraid to come forward.  (Tr. 29:6-17; 101:3-19). 
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     Upon receiving this verbal complaint, Director Jaafar  
 
provided Sergeant Ali with options to initiate a formal  
 
complaint.  A member of Director Jaafar’s staff then  
 
preliminarily gathered information to present the case to  
 
Director Jaafar and the Commander of Internal Affairs, Melissa  
 
Chiodo.  (City Exhibit #12).  After Director Jaafar and  
 
Commander Chiodo reviewed the case, they assigned it to  
 
Investigator Liisa Hill.  OPCR staff under Investigator Hill’s  
 
supervision then accessed Mr. Crofton’s Facebook page and  
 
obtained copies of the subject posts for the investigation file.   
 
(City Exhibit #14).  One of these staff members, who saw Mr.  
 
Crofton’s posts while helping to assemble the file for  
 
Investigator Hill, also approached Director Jaafar to express  
 
concern.  (Tr. 33:12-34:11). 
 
     Investigator Hill completed her investigation, including a  
 
Garrity interview of Mr. Crofton, and completed her written  
 
report on May 31, 2018.  (City Exhibit #17).  Investigator Hill  
 
submitted her written report to the Police Conduct Review Panel,  
 
which at the time was comprised of two Minneapolis civilians  
 
and two MPD lieutenants.  The Police Conduct Review Panel  
 
unanimously concluded on September 20, 2018 that the subject  
 
posts “violated Minnesota Law Enforcement Ethics Code - MPD  
 
Policy and Procedure Manual 5.102.01 (Code of Ethics)” in that  
 
they “may be perceived as culturally insensitive, discriminatory  
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and prejudicial... although the panel does not make a finding  
 
that Officer Crofton had intent to offend, his Facebook posts  
 
appear to directly target Somalis and Muslims.”  (City Exhibits  
 
#3, p. 5, #4).   
 
     MPD Policy and Procedure Manual 5-102.01 Minnesota Law  
 
Enforcement (Code of Ethics) states the following: 
 

"As a Minnesota Law Enforcement Officer, my fundamental 
duty is to serve mankind; to safeguard lives and property; 
to protect the innocent against deception, the weak against 
oppression or intimidation, and the peaceful against 
violence or disorder; and to respect the Constitutional 
rights of all to liberty, equality and justice. 

 
I will keep my private life unsullied as an example to all; 
maintain courageous calm in the face of danger, scorn, or 
ridicule; develop self-restraint; and be constantly mindful 
of the welfare of others.  Honest in thought and deed in 
both by personal and official life, I will be exemplary in 
obeying the laws of the land and the regulations of my 
department.  Whatever I see or hear of a confidential  
 
nature or that is confided to me in my official capacity 
will be kept ever secret unless revelation is necessary in 
the performance of my duty. 

 
I will never act officiously or permit personal feelings, 
prejudices, animosities or friendships to influence my 
decisions.  With no compromise for crime and with 
relentless prosecution of criminals, I will enforce the law 
courteously and appropriately without fear of favor, malice 
or ill will, never employing unnecessary force or violence 
and never accepting gratuities. 

 
I recognize the badge of my office as a symbol of public 
faith, and I accept it as a public trust to be held so long 
as I am true to the ethics of the police service.  I will 
constantly strive to achieve these objectives and ideals, 
dedicating myself before God to my chosen profession...law 
enforcement." 

 
(City Exhibit #1).   
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     Following the unanimous finding by the Police Conduct  
 
Review Panel, the file was sent to the MPD for review and a  
 
disciplinary process.  Mr. Crofton subsequently had the  
 
opportunity to present information supporting his case in a  
 
Loudermill hearing on July 14, 2020. (City Exhibits #5-#7).  The  
 
Loudermill hearing panel chair was Inspector Sean McGinty,  
 
assisted by panel member, Sergeant Nick McCarthy, Third Precinct  
 
Midwatch.  Mr. Crofton also appeared, along with Sherral Schmidt  
 
from the Union.   
 
     Mr. Crofton continued to work full-enforcement duties, even  
 
after OPCR made its recommendation of merit to violation of MPD  
 
Policy and Procedure Manual 5.102.01 (Code of Ethics).  After  
 
OPCR’s recommendation, Mr. Crofton received two performance  
 
appraisals noting his exceeding expectations.  (Veteran Exhibits  
 
#4, #5).  In fact, Mr. Crofton worked for 30 months after OPCR’s  
 
recommendation before the Loudermill hearing, without incident.   
 
     Chief Arradondo then reviewed the investigative file,  
 
including copies of the subject posts, Mr. Crofton’s Garrity  
 
statement, and the Loudermill hearing transcript.  After  
 
reviewing these materials, Chief Arradondo decided to remove Mr.  
 
Crofton from employment as a Police Officer for violating MPD  
 
Policy and Procedure Manual 5.102.01 (Code of Ethics).  (City  
 
Exhibits #8, #9).  As Chief Arradondo explained in his testimony  
 
at the hearing: 



 11 

In this profession, we are being held to a higher standard, 
as we should be.  But anytime that we have an employee that 
engages in conduct that strikes to the heart of that issue 
of dignity, respect, are we being discriminatory in our 
words, thoughts, or actions; are we expressing thoughts on 
social media which seem to pick out Muslim-Americans, 
African-Americans, and then to expect us to put this 
uniform back on the next day and say, well, no, that’s not 
how I’m going to treat you when I deal with you 
professionally, that a reasonable person would not think 
that is the case. 

 
(Tr. 119:3-115).  
 
     On July 17, 2020, the City provided a standard form notice  
 
of intent to terminate Mr. Crofton.  (City Exhibit #9).  No  
 
facts were cited to justify the decision to terminate  
 
his employment.  No memorandum was completed by Chief Arradondo  
 
explaining his decision to terminate Mr. Crofton.  No  
 
aggravating or mitigating circumstances were cited justifying  
 
the Chief’s decision as required by MPD Policy.  (Veteran  
 
Exhibit #15, p. 3).  The Chief never met with Mr. Crofton  
 
regarding his intent to terminate him.   
 
    Mr. Crofton then requested a Veteran’s Preference hearing  
 
under Minnesota Statute § 197.46.  
 
VETERAN POSITION 
 
     The discharge of the Veteran is not appropriate in this  
 
case.  The City failed to meet its burden of proof justifying  
 
the Veteran’s discharge.  The evidence shows that Mr. Crofton  
 
was an excellent Police Officer both before the Complaint and  
 
after the Complaint.  The evidence demonstrates that the eight  
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Facebook posts were never intended to be offensive.  The Police  
 
Conduct Review Panel made a specific finding that Mr. Crofton  
 
did not intend to offend anyone with the Veteran’s posts.    
 
     The investigation was significantly flawed in that it was  
 
biased and made false conclusions in religious and ethnic  
 
heritage referenced in the posts.  The Employer focused much of  
 
its case on how someone might perceive the eight worst Facebook  
 
posts Mr. Crofton made in 2017.  The posts were made off duty  
 
and do not violate any policy.  The MPD has a Social Media  
 
policy that it admits Mr. Crofton did not violate.  The MPD  
 
violated its own policies and the injunction in failing to  
 
consider and cite to aggravating and mitigating circumstances  
 
justifying the disciplinary decision.  Even if the posts somehow  
 
violated a policy, discharge is inappropriate. 
 
     The evidence shows that the MPD cannot claim that Mr.  
 
Crofton’s actions meet the burden of proof for requiring  
 
discharge.  The posts were all made in 2017 and the Complaint  
 
was made in January 2018.  The City admitted that Mr. Crofton  
 
has never done anything biased or racially insensitive while at  
 
the workplace.  None of Mr. Crofton’s words on Facebook were  
 
insensitive or biased. 
 
     It is inappropriate to consider someone possibly being  
 
offended as the standard for potential discipline as a result of  
 
an off-duty Facebook post.  The City is starting down a  
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dangerous road as “Thought Police.”  The important inquiry was  
 
whether there was any effect on the City or the workplace.  The  
 
answer is a resounding “no.”  At best, this is a policy failure  
 
by the MPD. 
 
     The MPD allowed Mr. Crofton to work, without restrictions,  
 
in full enforcement duties.  The MPD allowed Mr. Crofton to  
 
continue to be a face of the MPD with the Explorers program the  
 
entire time through his discharge.  The two annual appraisals  
 
completed after the Complaint each show that Mr. Crofton  
 
exceeded expectations during that time frame. 
 
     Further, Chief Arradondo ignored the discipline matrix and  
 
Mr. Crofton’s work record prior to the complaint and after.  
 
Chief Arradondo testified that he never even considered a lower  
 
level of discipline.  There is no evidence to support that, even  
 
if there was misconduct, that it was “of a substantial nature  
 
directly affecting the rights and interests of the public...one  
 
touching the qualifications of the officer or his performance of  
 
its duties, showing that he is not a fit or proper person to  
 
hold the office.”  Ekstedt, 193 N.W.2d at 828.  The level of  
 
discipline should be reversed. 
 
     Assuming, arguendo, that Mr. Crofton engaged in misconduct,  
 
discharge in this case is undoubtedly punitive rather  
 
corrective, and corrective action through progressive discipline  
 
is more appropriate.  In the more serious case of Officer  
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Klimmek, MPD issued corrective discipline through a written  
 
reprimand.  Officer Klimmek’s posts garnered media attention and  
 
scrutiny from the POST Board compared to Mr. Crofton’s post  
 
which did not.  However, the City did nothing to modify its  
 
policies or training to ensure similar conduct did not occur  
 
again.  By merely issuing a written reprimand, the MPD set  
 
expectations for its employees to expect similar discipline for  
 
similar conduct in the future.  Punitive termination is  
 
inappropriate, corrective action through progressive discipline  
 
is appropriate. 
 
     Based upon the foregoing arguments, the Veteran  
 
respectfully requests the Arbitrator award the following relief: 
 

1. That the Veteran’s notice of intent to discharge be  
reversed and he be immediately reinstated as a Police 
Officer with the MPD; or 
 

2. In the alternative, that Mr. Crofton’s discharge be  
reversed and he be reinstated subject to corrective 
action; or 

 
3. In the alternative, any remedy the Arbitrator considers 

appropriate. 
 
CITY POSITION 
 
     The MPD’s Policies and Procedures require Police Officers  
 
to act with integrity on and off duty, including on Social  
 
media, like Facebook.  The Veteran was fully trained on bias- 
 
related issues.  In spite of his training, Mr. Crofton  
 
repeatedly posted racially derogatory material on his Facebook  
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page.  Among other things, he posted references to a “Muslim  
 
Thug” whom he said should “Rot and die,” a “Muslim Brat,” and a  
 
“horrifying” Islamic wedding.  The Veteran’s repeated Facebook  
 
posts insulted and maligned Muslims, their countries of origin,  
 
and their rituals.  The public-including Minneapolis’s  
 
substantial Somalia-African community-cannot be expected to  
 
trust a Police Officer who attacks them online.   They cannot  
 
be expected to have faith in a Police Officer who made those  
 
postings about their culture.   
 
     Mr. Crofton’s posts were offensive and caused harm not just  
 
to the general public, but also to his fellow Police Officers.   
 
This harm was not just hypothetical.  A Somali-American Police  
 
Officer reported the Veteran’s posts and was “very concerned and  
 
upset.”       
 
     Mr. Crofton posted this offensive material in spite of   
 
the admonitions in the MPD’s Code of Ethics regarding Police  
 
Officers’ integrity in their personal lives, and in spite of  
 
Chief Arradondo’s statement that he would have zero tolerance  
 
for discrimination. 
 
     In light of Mr. Crofton’s numerous offensive and improper  
 
posts, Chief Arradondo was justified in deciding to terminate  
 
Mr. Crofton.  Chief Arradondo considered the relevant provisions  
 
of the Code of Ethics and reasonably determined that Mr. Crofton  
 
had violated them, rising to the level of termination.  Chief  
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Arradondo also took into account Mr. Crofton’s military and  
 
professional service history, as well as that Mr. Crofton’s  
 
Facebook posts were off duty, but these considerations did not  
 
remedy the violations or change the appropriate discipline.   
 
Moreover, Chief Arradondo rightfully expressed concern over the  
 
possibility of Mr. Crofton being reinstated and the potential  
 
effect on the MPD, its employees, and the general public.  These  
 
concerns are particularly acute because Mr. Crofton still  
 
refuses to accept responsibility for his hurtful conduct and  
 
personal rehabilitation would not undo the harms he has caused.   
 
Thus, lesser discipline is unwarranted.   
 
     The First Amendment does not protect Mr. Crofton’s racially  
 
derogatory Facebook posts.  Mr. Crofton’s account settings on  
 
his Facebook page do not mitigate the harm he caused.  Even if  
 
all of his 2017 other posts were spotless, that would not  
 
mitigate the severity of the eight offensive posts.  His posts  
 
violated MPD policy regardless of whether the audience was his  
 
Facebook “friends” or the general public.            
 
    Mr. Crofton’s racist and Islamophobic statements jeopardize  
 
the public trust he and MPD need to carry out the Department’s  
 
mission.  If Mr. Crofton were to remain on the force, MPD would  
 
remain associated with his offensive posts.  Mr. Crofton cannot  
 
adequately serve in light of his conduct.  He therefore cannot  
 
establish extenuating circumstances that would justify a  
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reduction of discipline other than being removed from his Police  
 
Officer position for just cause.     
 
    The City properly determined Mr. Crofton’s racially  
 
derogatory posts violated MPD policies, risked diminishing the  
 
MPD’s integrity, and undercut Mr. Crofton’s ability to serve as  
 
a Police Officer.  No other analogous case exists in the MPD  
 
where a Police officer in materially similar circumstances  
 
received less lenient treatment during Chief Arradondo’s tenure  
 
or even that of his predecessor, Chief Harteau.  The City  
 
therefore had just cause to remove Mr. Crofton from service.  
 
ANALYSIS OF THE EVIDENCE 
 
     Under the VPA, veterans may not be removed from their  
 
position in public employment "... except for incompetency or  
 
misconduct shown after a hearing, upon due notice, upon stated  
 
charges, in writing."  Minn. Stat. § 197.46(a).  The Court in  
 
Ekstedt v. Village of New Hope, 292 Minn. 152, 193 N.W.2d 821  
 
828 (1972) explained: 
  

...the cause [for termination] must be one which 
specifically relates to and effects the administration  
of the office, and must be restricted to something of a 
substantial nature directly affecting the rights and 
interests of the public.  The cause must be one touching  
the qualifications of the office or his performance of its 
duties, showing that he is not fit or proper person to hold 
the office. 

 
     The misconduct or incompetency standard applied in VPA  
 
cases is substantially equivalent to the "just cause" standard  
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utilized in arbitration.  Pawelk v. Camden Township, 415 N.W.2d  
 
47, 49-50 (Minn. App. 1987); AFSCME Council 96 v. Arrowhead  
 
Regional Corrections Board, 356 N.W.2d 295 (Minn. 1984); Cass  
 
County v. Law Enforcement Labor Services, 353 N.W.2d 627 (Minn.  
 
App. 1984). 
 
     In addition, under the VPA the employer must be found to  
 
have acted reasonably in discharging the employee.  Pawelk, 415  
 
N.W.2d at 49-50. 
 
     In determining whether an employer has acted reasonably in  
 
terminating a veteran, the arbitrator should consider the  
 
veteran's conduct, the effect upon the workplace and work  
 
environment, and the effect upon the veteran's competency and  
 
fitness for the job.  Pawelk, citing Matter of Schrader, 394  
 
N.W.2nd 796, 802 (Minn. 1986). 
 
     Any finding of misconduct on the part of a veteran must be  
 
based on substantial evidence.  Matter of LaFond, 390 N.W.2d 321  
 
(Minn. App. 1986).  The burden of proof is on the employer.  
 
Matter of Schrader, 394 N.W.2d at 802. 
 
     The employer has the burden of establishing by substantial  
 
evidence that it acted reasonably when discharging the veteran.  
 
Substantial evidence is defined as: "1) such relevant evidence  
 
as a reasonable mind might accept as adequate to support a  
 
conclusion; 2) more than a scintilla of evidence; 3) more than  
 
some evidence; 4) more than any evidence; and (5) evidence  
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considered in its entirety."  Pawelk, 415 N.W.2d at 50.  
 
Requiring the employer to show that its conduct is reasonable,  
 
as opposed to requiring the veteran to show an abuse of  
 
discretion, is consistent with the legislative intent of the  
 
VPA: "Veterans [are to] enjoy security in public employment,  
 
protected from 'the ravages and insecurity of a political spoils  
 
system.'"  AFSCME Council 96, 356 N.W.2d at 298. 
 
     Even if the hearing board finds the employer's action to be  
 
reasonable, they still has the power to modify a disciplinary  
 
sanction if there are extenuating circumstances.  Schrader, 394  
 
N.W.2d at 802 ("In conducting a veterans preference hearing, the  
 
task of the hearing board is twofold: first, to determine  
 
whether the employer has acted reasonably; second, to determine  
 
whether extenuating circumstances exist justifying a  
 
modification in the disciplinary sanction.")  That the hearing  
 
board "has the power to modify the disciplinary sanction,  
 
regardless of the reasonableness of the employer's action, is  
 
consistent with the notion that a veteran be granted a  
 
meaningful hearing."  Id.  Consequently, the hearing board "has  
 
the power to fashion alternative remedies... [and] also to  
 
decide for itself what penalty, if any is justified."  AFSCME  
 
Council 96, 356 N.W.2d at 298.   
 
      The burden to prove such extenuating circumstances is on  
 
the employee.  Laux v. Gallagher, 527 N.W.2d 158 (Minn. Ct. App.  
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1995).  Thus, under normal circumstances it would be reasonable  
 
to expect that the “begging” issue in this case would be whether  
 
Mr. Croton should be discharged, or reinstated and made whole,  
 
or whether he should receive lesser discipline for any proven  
 
misconduct on his part.   
 
     The crux of this case should have been a determination by  
 
the Arbitrator as to whether Mr. Crofton’s intent in posting  
 
the eight subject posts on his Facebook page were innocuous  
 
for public information only or were his subject posts  
 
intended to be racially derogatory material, insulting and  
 
maligning Muslims, their countries of origin, culture, and  
 
rituals.  This case, however, has taken an awkward twist with  
 
180 degree turnabout.  This is because at the hearing, Mr.  
 
Crofton testified about his desire and ability to return to  
 
active duty as a MPD Police Officer.   His own counsel  
 
asked him on direct examination: “Do you want to come back to  
 
work for the City of Minneapolis?”  (Tr. 262:4-5).  Mr. Crofton  
 
answered: “Without a doubt.”  (Tr. 262:6).  Mr. Crofton was then  
 
asked by his counsel: “Is there anything else you’d like the  
 
arbitrator to know.”  (Tr. 262:7-8).  Mr. Crofton answered: “I’m  
 
just asking for a chance to redeem myself.”  (Tr. 262:9-10).  On  
 
cross-examination, Mr. Crofton further stated that he wants to  
 
return to active duty and, specifically, a patrol assignment.   
 
(Tr. 264:4).  Without explanation at the time, Mr. Crofton’s  
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counsel made reference to “potential workers’ comp claims that  
 
may be in existence,” as well as possible questions involving  
 
Mr. Crofton’s “mental ability” and “physical ability to return  
 
to work.”  (Tr. 264:9-265:5).  Nevertheless, when asked whether  
 
he is “ready, willing, and able to return to active duty,” Mr.  
 
Crofton replied: “I’m doing everything I can to come back to  
 
full duty.”  (Tr. 263:10-14). 
 
     All the while, Mr. Crofton has been pursuing disability  
 
benefits.  He retained workers’ compensation counsel under a  
 
retention agreement dated July 10, 2020.  (City Exhibit #25).   
 
Counsel’s notice of appearance is also dated July 10, 2020, but  
 
it states the “Date(s) of Injury” as October 24, 2020.  In a  
 
letter dated November 5, 2020, Mr. Crofton’s counsel stated that  
 
Mr. Crofton had suffered a “psychological injury...during the  
 
course and scope of his employment with the City of Minneapolis  
 
Police Department.”  (City Exhibit #26).  The letter again  
 
repeatedly stated the date of injury as October 24, 2020—months  
 
after Mr. Crofton had actually been terminated on July 17, 2020.  
 
On February 5, 2021—a week after the Veteran’s Preference  
 
Hearing in this case-Mr. Crofton applied for duty disability  
 
benefits.  (City Exhibit #27).   
 
     This entire case is based upon the believability and  
 
credibility of Mr. Crofton.  The “guilt” or “innocence” of     
 
Mr. Crofton turns on “whether he is telling the truth— 
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credibility.  Credibility means a determination of who is worthy  
 
of belief. 
 
     In assessing credibility, the Arbitrator evaluated the  
 
testimony of Mr. Crofton on the following recognized criteria:  
 
(1) motive -- interest or lack of interest in the outcome of the  
 
case; (2) relationship to the parties; (3) ability and  
 
opportunity to know, remember, and relate the facts; (4) manner  
 
and appearance; (5) frankness and sincerity, or lack thereof;  
 
(6) reasonableness or unreasonableness of the testimony in light  
 
of all the other evidence in the case; (7) any impeachment of  
 
testimony through admissions, inconsistencies, lies or  
 
inaccuracies; (8) corroborating evidence or lack thereof; and  
 
(9) any relevant factors that bear on believability and weight  
 
of the evidence. 
 
     The disability documents submitted by Mr. Crofton’s  
 
disability counsel conflict with Mr. Crofton’s sworn testimony  
 
before the Arbitrator that he presently seeks to return to  
 
active duty and a patrol assignment.   
 
     One of the most compelling types of evidence of dishonesty  
 
is when the individual in question, materially alters his/her   
 
description of events.  Mr. Crofton has been dishonest by  
 
changing his version that he truly wants his job back as a MPD  
 
Police Officer to now seeking disability payments with  
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no apparent intent of wanting to return to the MPD and a  
 
patrol assignment.  This sudden reversal by Mr. Crofton casts  
 
serious doubt on his believability and credibility, as he  
 
purportedly had already suffered “psychological injury” at 
 
the time of the VPA hearing.   
 
     With limited exceptions, the VPA requires the public  
 
employer to pay the veteran’s wages during the pendency of the  
 
hearing.  The City continued to pay Mr. Crofton’s wages,  
 
assuming he was mentally and physically capable and willing to  
 
return to work, which appears initially to be Mr. Crofton’s  
 
motive in pursuing his claim in the VPA hearing.  However, at  
 
this time, it is not clear whether Mr. Crofton could even  
 
physically and/or mentally return to work; indeed, his  
 
disability claim appears to establish that he is not fit to  
 
return to active duty as a MPD Police Officer.  Thus, Mr.  
 
Crofton’s complete 180 degree reversal established by his  
 
inconsistent statements create reasonable uncertainty that Mr.  
 
Crofton is physically and/or mentally “competent” to return to  
 
work as a MPD Police Officer or seriously wants to return to his  
 
former position.  Consequently, the Arbitrator seriously  
 
questions Mr. Crofton’s believability and credibility as to the  
 
“effect upon the veteran's competency and fitness for the job.”   
 
Pawelk, citing Matter of Schrader, 394 N.W.2nd 796, 802 (Minn.  
 
1986). 
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AWARD 
 
     Based upon the foregoing substantial record established in  
 
this case, the Arbitrator dismisses Mr. Crofton’s VPA appeal for  
 
reinstatement to his former MPD Police Officer position and  
 
denies all requested remedies.    
 
 
 

                              Richard J. Miller 
                                       
                           
 
Dated April 9, 2021, at Maple Grove, Minnesota. 


