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IN THE MATTER OF ARBITRATION BETWEEN 
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City of Saint Paul,  
Saint Paul, Minnesota  

 
(“City”)                       
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) 
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) 
) 

 
 
Issue: Discharge of Robert Luna 
  
 
Hearing Site: St. Paul, Minnesota 
 
 
Hearing Date: February 18, 19 & 20, 2020  
 
 
Brief Submission Date: March 24, 2020 
 
 
Award Date: June 10, 2020 
 
 
Arbitrator: Mario F. Bognanno 
 
 

I. BACKGROUND & JURISDICTION 

 The parties to the above-captioned proceeding are the Saint Paul Police Federation 

(“Union”) and the City of Saint Paul, Saint Paul, Minnesota. (“City”) The parties are signatories 

to a Collective Bargaining Agreement (“CBA”) with an effective term of January 1, 2018 through 

December 31, 2020. (Jt. Ex. 1) The Union is the exclusive bargaining agent that represents, 

among other job classifications, Police Officers who are both employed by the Saint Paul Police 

Department (“SPPD”) and covered by the CBA. (Id)  

 I.1. Grievant: The Grievant in this matter is Officer Robert Luna. On December 20, 2014, 

the SPPD appointed him to the position of Police Officer. (Un. Ex. 4, p. 000032) For sixteen (16) 

weeks prior to becoming a police officer, Officer Luna participated in the Saint Paul Police 
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Academy’s Field Training program, from which he graduated on December 18, 2014.1 (Id., p. 

000085) Prior to that, commencing in January 2013, he worked as a SPPD Parking Enforcement 

Officer (“PEO”). (Id., p. 000070)  

 In evidence are Officer Luna’s SPPD performance evaluations, which began in 2013 as a 

PEO. Between May 12, 2013 and January 12, 2014, he received three (3) performance 

evaluations, all favorable, with his “Overall Evaluation” being “Fully Competent.” (Id., p. 

000083; p. 000074; & p. 000065) Between April 13, 2014 and December 19, 2015, as a 

“Probationary” Police Officer, Luna received three (3) performance evaluations, with “Overall 

Performance Evaluation Ratings” of “Needs Improvement,” followed by two (2) “Satisfactory” 

ratings. (Id., p. 000048; p. 000042; & p. 000032) Finally, on December 12, 2016, Officer Luna 

received his first non-probationary annual evaluation, receiving a “Measurable Production 

Overall Rating” of “Satisfactory.” (Id., p. 000023) Similarly, his June 16, 2017 and July 16, 2018 

performance ratings were also “Satisfactory.” (Id., p. 000014 & p. 00003) Sergeant Salim Omari 

conducted Luna’s 2017-2018 annual evaluation, observing that “Officer Luna has expressed 

interest in becoming a field training officer and on May 24th and May 25th 2018 Officer Luna was 

entrusted to fill in when certified FTOs were unavailable.” (Id., p. 00003)   

 Finally, Officer Luna’s personnel record also includes seven (7) letters of appreciation 

and one (1) letter of commendation from both SPPD command and Saint Paul citizens; and, he 

testified, he once received a written reprimand for a “non-preventable” accident. (Un. Ex. 5)  

 
1 While a trainee, Officer Luna mastered the Field Training program’s four (4) phases of performance/character 
building skills required of all new Police Officer trainees. (Er.  Exs. 11 & 13) However, Officer Luna’s five (5) weeks 
of Phase III field training was extended by two (2) weeks to give him the opportunity to sharpen his non-verbal 
communication and report writing skills. (Er. Ex. 10, pp. 1-4) During that two (2) week period, Officer Luna 
demonstrated  “… a very noticeable improvement …” in report writing, and “… demonstrated that he can project 
command presence when needed and do so with respect,” successfully completing Phase III of his FTO. (Id., p. 5)   
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 I.2. Checker Bar Events: On June 7, 2019, Officer Luna was suspended with pay for five 

(5) working days, pending possible termination. (Jt. Ex. 2) On June 17, 2019, Todd Axtell, Chief 

of Police, discharged Officer Luna for Improper Conduct.   

 The Improper Conduct charge brought against the Grievant emanates from the events of 

June 17, 2018. On that date, at approximately 10:00 p.m., Officers Christopher Rhoades and 

Nathan Smith drove their squad to the Checker Bar, located on the corner of Arcade and Jenks 

Streets, at 992 Arcade Street in Saint Paul, MN. They were responding to a fight call. The 

Checker Bar is characterized as a “… known hangout for several Asian gang members …” (Er. Ex. 

1 (IA #18-0806), Tab 2, p. 22)  

 On the night in question, the disputed matter took place outside the bar. That evening’s 

events were captured by the bar’s overhead surveillance camera, in-car squad cameras (“ICC”) 

and police officer body-worn cameras (“BWC”). When Officers Rhoades and Smith arrived at 

the Checker Bar there were 15 to 20 bar patrons – some intoxicated and some agitated and 

arguing loudly – standing on the sidewalk and in the street. (Er. Exs. 4 & 6) There had been a 

fight and one (1) male, Hnia Her, was detained as the suspected assailant, but later released 

because the assaulted male could not be located. (Er. Ex. 1 (IA #18-0806), Tab 2, pp. 22-23; Tabs 

5 & 6) Approximately ten (10) minutes later, in response to a call to assist Officers Rhoades and 

Smith, Officer Luna arrived at the Checker Bar. Following his arrival was that of Officers Jordan 

Wild and Nicholas Grundei and, lastly, Officer Marcus Semelis. (Er. Ex. 1 (IA #18-0806), Tab 2)  

 Upon arriving, Officer Luna’s BWC shows him walking toward Officers Rhoades and 

Smith who are standing at the north-east corner of Arcadia and Jenks Streets, talking with a 

group of the bar’s patrons about the fight that had taken place. (Luna BWC Video 0806 
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(03:10:52)) Officer Luna’s BWC footage shows Tou Cha, the bar’s owner/operator and a former 

Saint Paul Police Officer who resigned in 2005, walking and standing in the crowd’s midst 

carrying an ASP (i.e., baton) in his right hand and a can of pepper spray in his left hand. (Luna 

BWC Video 0806 (03:10:59 – O3:11:59))2 As the Grievant is approaching his colleagues, Officer 

Smith can be heard telling Officer Rhoades: 

  Officer Smith:  Let ol boy solve this. 

  Officer Rhoades:   What’s that? 

  Officer Smith:  I said we’ll let ol boy solve this.  

  Unknown Male: They’re taking punches. 

  Officer Smith:  Yeah, he’s got the baton. 

(Smith & Rhoades BWC Video 0806) Approximately, two (2) minutes later, Tou Cha is seen 

striking a man, Victor Hurnysa, with his ASP, causing the man to fall into the street. (Smith & 

Rhoades Video O806 (03:12:56)) When the man was struck, Officer Luna’s BWC was facing east 

(Luna Video 0806 (03:12:56)) When Officer Luna turned his body back to the north his BWC 

shows Victor Hurnysa in the street, being helped up. (Luna Video 0806 (03:13:02) Afterwards, 

Officer Luna remarks: “I like the fall and then and [sic] the throwing up the hands on the 

ground,” “He didn’t fall correctly,” and “Sergeant Tell would be very upset with him.“3 (Luna 

BWC Video O806 (03:13:49); Er. Ex. 3, Tab 39, p. 2) 

 Next, Officer Luna’s BWC shows Victor Hurnysa, appearing to be dazed, walk toward 

Officers Rhoades and Smith as he shouts out, “But, what happened, uh? (Luna Video 0806 

 
2 A man with the word “Security” inscribed on the back and front of his shirt is seen carrying pepper spray in his 
left hand. (Luna, Rhoades and Smith BWC Video 0806)  
3 Sergeant Tell is a SPPD Use of Force Instructor. 
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(03:14:02)) Then, Officer Smith states: “He was about to knock that guy out right in front of us.” 

(Er. Ex. 3, Tab 35, p. 4)  

 Next, Tou Cha approaches the officers, stating to Officer Smith: “Sorry guys, we’re going 

inside.” (Luna, Smith & Rhoades VWC Video 0806 (03:14:43)) At this point, the following partial 

exchange takes place between Officer Smith and Tou Cha:  

  Officer Smith:  On, that’s okay, we saw them fighting in the street so we  
     just rolled up.  
 
  Tou Cha:  Yeah, Okay, thank you. 
 
  …   … 
 
  Officer Smith:   What’s the deal with the guy in the red shorts? Red Shorts. 
     Black hoodie. Trying to act all tough.4 
 
  Tou Cha:  Yeah. 
 
  Tou Cha:  I’d like to punch his face fucking asshole.  
 
(Er. Ex. 3, Tab 34, p. 5)   

 After the foregoing exchange, Tou Cha walks back to the sidewalk and toward a large 

group of people on the sidewalk talking, and he began to pepper spray them. (Smith & Rhoades 

BWC Video 0806 (03:15:17)) A woman’s voice can be heard on Office Luna’s BWC saying: “No, 

no don’t spray! No, no don’t spray!” (Luna BWC Video 0806 (03:15:22)) All that is seen on 

Officer Luna’s BWC is Tou Cha’s extended arm toward the end of his spraying rant. (Luna BWC 

Video 0806 (03:15:24) At that point, the officers are heard laughing and Officer Luna is heard 

saying: “Yes. That’s great, that’s good fun for everyone … I love it;” (Luna BWC Video 0806 

(03:15:35 – 03:15:38)) “That was awesome. That was great;” and “It’s like Minneapolis status.” 

 
4 The man in the red shorts is later identified as Shawn Vang. 
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(Luna BWC Video 0806 (03:16:26 – 03:16:31)) Officer Wild, while smiling, with his right arm 

stretched over his head is heard making a “krrr” sound, simulating the act of pepper spraying. 

(Semelis & Grundei BWC Video 0806 (03:16:30); Er. Ex 5, p. 3; Er. Ex 6, p. 6) At this juncture, 

Officer Luna begins commenting about a person’s footwear, stating: “I like sandals. He’s got 

some nice sandals. That guy over there … Look he’s got some nice like classy sandals, you 

know? I’m here to relax, but I’m also here to party, you know?” (Luna BWC Video 0806 

(03:16:57) While focusing on that person’s footwear, Tou Cha is seen walking toward a much 

thinned-out group of bar patrons who were still milling around on the sidewalk. They were 

talking with Shawn Vang, a son of Hnia Her, the instant matter’s suspected assailant. Tou Cha is 

seen squirting pepper spray directly at Shawn Vang’s face. (Smith & Wild BWC Video 0806 

(03:16:57)) Moments later, Officer Luna can be heard laughing: “Yes, yes … yes. Did you see 

that?” (Luna BWC Video 0806 (03:17:13) 

 To summarize, BWC video evidence establishes that Tou Cha: (1) strikes a man, Victor 

Hurnysa, from behind with the ASP, causing him to fall into the street (Grundei, Smith & 

Rhoades BWC Video 0806; Er. Exs. 4A, 7 and 9); (2) pepper sprays a cluster of people standing 

on the sidewalk outside the bar (Rhoades BWC Video 0806; Er. Ex. 6); and (3) pepper sprays 

Shawn Vang directly in the face. (Wild, Smith, Rhoades & Luna BWC Video 0806)  

 Moments after Shawn Vang was sprayed, Officer Grundei called out “Over watch guys, 

over watch” and Officer Smith echoed, “… over watch, over watch …” (Grundei BWC Video 

0806 (03:17:16) & Smith BWC Video 0806 (O3:17:17)) Just prior to “over watch” being called 

out all of the officers were facing northward where Tou Cha had just pepper sprayed Shawn 

Vang. (Smith, Rhoades, Luna, Wild, Grundei and Semelis BWC Video 0806) Thereafter, within 
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split seconds of one another, the officers – with the exception of the Grievant – turned, facing 

their BWCs to the west away from the bar. Facing westward, Officer Smith looks down his chest 

toward his BWC, catches Officer Luna’s eye and, smiling, Officer Luna turns his BWC away from 

the bar scene and to the west up Arcade Street. (Grundei BWC Video 0806 (03:17:22– 

03:17:24)) After turning, as a car drove by and mimicking the sound of a speeding car, Officer 

Luna said “Look at the puppy.” “Did everybody see the puppy?” (Luna BWC Video 0806 

(03:17:27 – 03:17:30)) Next, Officer Rhoades is heard saying: “He just – Did he just mace 

mom?” To which Officer Grundei replied, “Yep;” and then he says, “Let’s get out of here before 

a thing happens.” (Er. Ex. 3, Tab 35, p. 9) Thereafter, as Tou Cha and the Checker Bar’s security 

personnel complete the crowd’s dispersal, the officers walk back toward their squad cars. Hnia 

Her, who had been placed in the back of Officers Smith and Rhoades’ squad car, is uncuffed and 

released, and the police officers begin departing. Officer Luna clears the scene at 10:27 p.m. 

(Smith BWC Video 0806 (03:18:16)); Un. Ex. 2, p. 28)  

 I.3. Misconduct Complaints, Investigations and Disciplinary Decisions: Approximately 

ten (10) minutes after the squad cars leave the Checker Bar a fight breaks out in an alley about 

a block away. The combatants are Shawn Vang and Tou Cha, among others. Parked nearby, 

Officers Smith and Rhoades drive to the scene, designated as that episode’s responsible 

officers. This fight resulted in a June 20, 2018 assault complaint filed against Tou Cha. 

Thereafter, a SPPD criminal investigation ensues and, ultimately, Tou Cha is charged/convicted 

with felony assault in the 3rd degree. On June 28, 2018, a second complaint was brought, 

alleging that Officers Smith and Rhoades neither intervened nor assisted the injured when the 

Cha/Vang fight was taking place. Assigned to investigate this complaint, the SPPD’s Internal 
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Affairs Unit (“IAU”) viewed the BWC footage of the Cha/Vang fight. When doing so, the IAU 

investigators also saw video footage of the Checker Bar incident. Based on what they saw, the 

investigators concluded that there may also have been officer misconduct at the Checker Bar. 

Hence, on August 15, 2018, John Bandemer, Senior Commander, IAU, opened a complaint 

alleging possible misconduct against the six (6) officers who were at the Checker Bar scene. (Er. 

Ex. 1 (IA #18-0806), Tab 3) Sergeant Thomas S. Olson was tasked to investigate IA #18-0806.  

 Commander Bandemer’s complaint alleges misconduct by said officers. (Er. Ex. 1 (IA 

#18-0806), Tab 3) His “Complaint Summary” states in part: 

  … officers did not intervene while multiple assaults were happening in their  
  presence and did not document the incident in a police report. Some officers’  
  BWC were not activated per policy. Officers intentionally turned away while the  
  assault was taking place to avoid capturing the incident on BWC.  
 
(Id.) Sergeant Olson interviewed all six (6) of the officers present during the Checker Bar 

incident, interviewing Officer Luna on October 2, 2019. When asked if bar staff or police 

personnel used force against any patrons, Luna replied: “I did not.” (Er. Ex. 3, Tab 9, p. 2) When 

told that the use of force may include the use of pepper spray, Luna responded: “At the time I 

did not observe that. I did not observe anybody get sprayed.” (Id.) When asked if by “at the 

time“ he meant he observed pepper spraying when he watched the video at the time of the 

interview, he explained:  

  Watching the video … Watching the video I could, I believe I could smell possible  
  ASR or deployant in the air, but I can’t be for certain at that time cause I   
  don’t recall the incident fully. But I know for a fact I did not see anybody get  
  sprayed.  
 
(Id.) When asked if he saw anyone that was armed, the Grievant replied: “No, I did not.” (Id.) 

When asked if he saw anybody with pepper spray or an ASP, and the Grievant repeated, “No, I 
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did not.” (Id.) Next, Sergeant Olson pointed out that Officer Luna’s own BWC footage shows 

that as he was approaching the bar Tou Cha is holding an ASP and pepper spray, while the 

security person is holding pepper spray. When asked if he saw the men holding said objects, 

Luna responded: “No, I did not, I did not see anything in anybody’s hand at the time, watching 

the video now, I can see it.” (Id., p. 3)    

 Officer Luna was asked about his statement having to do with “liking” the way someone 

fell, and whether he saw what happened. Luna explained: “I don’t recall at this point because I 

don’t recall seeing him fall. I don’t recall that but … I may have seen him fall or at least on the 

ground, I don’t know what happened.” (Id., p. 4)  

 Sergeant Olson played Officer Luna the BWC footage where he states: “That’s great. 

That’s good fun for everyone.” Sergeant Olson asked, “What are you talking about?” Officer 

Luna responded: “At the time, I could, I believe I could smell the spray, but I actually didn’t see 

anyone get sprayed.” (Id., p. 5) Sergeant Olson clarified: “So, you’re saying that this is going on, 

didn’t see anybody get sprayed. You can smell it.” (Id.) Officer Luna answered: “I believe I could 

smell it, yes.” (Id.) Asked if he did anything in response to the spraying, Officer Luna responded: 

“At the time, no.” (Id.) When asked why he did not act, Officer Luna replied: “Because at the 

time, the crowd was dispersing.” The crowd, you can see the crowd is dispersing.” (Id.) Sergeant 

Olson observed that if a person is pepper spraying another person, it could constitute assault. 

Officer Luna responded, “Which I did not see.” (Id.) 

 When asked what he meant by the expression, “It’s like Minneapolis status,” Officer 

Luna stated: “Just something that I’ve heard before of them. I believe they would spray a crowd 

to get them to disperse, at like a big thing. Something that I’ve just heard about. Never seen.” 
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(Id.) Next, when Tou Cha was spraying Shawn Vang in the face, Officer Luna’s BWC footage 

records him saying: “Yes, yes he’s getting him.” When this was pointed out to him, Officer Luna 

stated: “Okay, I don’t recall at this time seeing that happen.” (Id. p. 6) The following exchange 

then occurred: 

  Sergeant Olson:  So you’re telling me that you smelled pepper spray in the air?  

  Officer Luna:       Correct. 

  Sergeant Olson:  And you, but you didn’t see anyone being pepper sprayed? 

  Officer Luna:        I don’t recall seeing anybody get pepper sprayed at the time,  
        watching the video now, you can probably go back and say  
        that, yeah, I could maybe observe somebody getting sprayed,  
        but at the time I don’t recall seeing someone get  sprayed until  
        watching the video. You can also hear me looking not at that  
        location over there, but seeing, talking commenting about  
        somebody on the other side of the building.  
 
  Sergeant Olson:  It’s very hard for me to believe you’re not seeing it if you’re  
        laughing about it.  
 
(Id. p. 6) On January 9, 2018, Sergeant Olson convened a second interview with Officer Luna, 

asking, “Did anyone have anything in their hands when you arrived at the scene?” Officer Luna 

answered:  

  I did not see anything at the time. But prior to the last interview you had pointed 
  out there was somebody that was holding a baton and pepper spray. Which I did 
  not see at the time when I was there.  
 
(Er. Ex. 3, Tab 10, p. 2) Observing that there was a large group of, rowdy, intoxicated people at 

the Checker Bar on the night in question, Sergeant Olson asked if there were officer safety 

concerns upon his arrival. Officer Luna explained: 

  I would say there was a quite a few officers [sic] safety concerns there was a  
  large group there. The group heavily outnumbered the amount of officers that  
  were there. Aside from that heavy traffic in the area, vehicle traffic, that was  
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  going either northbound, southbound Arcade, and also coming from and to the  
  Checker Bar. So it was very hard to manage all that and observe, making sure  
  everyone was safe.   
 
(Id., p. 3)  

 Next, Sergeant Olson asked Officer Luna if he saw anyone get knocked to the ground. In 

reply, Officer Luna stated, “I don’t remember seeing anyone getting knocked to the ground.” 

(Id.) This answer triggered the following exchange: 

  Officer Luna:       I don’t remember seeing them fall right now. But when you  
                    showed me the video, my body camera caught them fall and I  
        would have to say that yes, at the time when I was there on  
        scene, I saw them fall. 
 
  Sergeant Olson:  Any idea how that happened? 
 
  Officer Luna:       How they fell? 
 
  Sergeant Olson:  Yes. 
 
  Officer Luna:     I don’t know.  
 
  Sergeant Olson:  Did bar staff or the officers use any kind of force, including  
        chemical irritant pepper spray in your presence? 
 
   Officer Luna:        I did not see anyone get pepper sprayed. I was near the   
         intersection and I was observing another male on the south  
         side of the bar and I was commenting on his outfit that he  
         chose to wear that night. And I was focused on him when I  
         smelled ASR in the air. And then you had pointed out that it  
         appeared that another officer either gave me a motion like  
                     somebody was sprayed at the time. So … But I did not directly  
         see anyone get sprayed.  
 
(Id.) Yet, as Sergeant Olson pointed out, on his own BWC footage, Officer Luna is heard 

laughing, stating: “Yes, that’s great. That’s good fun for everyone. Yes, I love it,” at the very 

time a woman is yelling at Tou Cha not to spray. In so many words, Sergeant Olson asked 
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whether the Grievant’s laughter and comments were in reference to the pepper spraying that 

occurred at the very moment?  Officer Luna’s response was as follows: 

  At the time I made those comments which were inappropriate comments that I  
  should not have made. And those comments were made based on the smelling  
  the ASR in the air, seeing someone suffering from the effects of ASR, which I  
  know because I have been sprayed. And that is where I put together in my mind  
  that somebody had been sprayed but I did not directly see anyone get pepper  
  sprayed. 
 
(Id., p. 4) Officer Luna repeated that his “That’s great,” and “That’s good fun for everyone” 

remarks were “foolish” and “inappropriate.” (Id.) Following up, Commander Bendemer stated:  

  Commander Bandemer:  You go on to say, after you say, “That’s great. That’s  
           good fun for everyone,” 20 seconds later, you say “Yes,  
                       I love it. That was awesome. That was great. It was like  
                       Minneapolis.” In your video that [sic] you were seeing  
           Mr. Cha spray a person and you say “Yes, yes. He’s  
                       getting him.” All those comments together within  
           about a minute and 20 seconds, looking at what your  
           camera’s showing and what you’re saying makes me  
           think that you saw him getting sprayed. That’s what I  
           interpret by watching the video.  
  Officer Luna:        Okay. 
 
  Commander Bandemer:  But you’re telling me that you didn’t see anybody get  
          sprayed?   
   
  Officer Luna:       Correct. 
 
  Commander Bandemer:  So help me figure that out. 
 
  Officer Luna:                    Again, like you had just pointed out sir, is that the  
           camera had caught it and that could not be where my  
           full attention was at the time.  
 
  Commander Bandemer:  But your verbal comments would lead somebody to  
          think that’s what you were viewing. Because you’re  
          saying it at the same time it’s occurring.          
 
  Officer Luna:       Correct. And as that was pointed out in the first   
          interview and now, I made inappropriate comments  
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          that I shouldn’t have made and it was not meant to be  
          taken that I saw anybody get pepper sprayed, because I  
               didn’t. I put everything together at the scene but did  
          not see anybody directly get pepper sprayed.  
 
  Commander Bandemer:  So the comment “Yes, yes, he’s getting him,” that’s just  
          the general comment of yes, somebody, him, is getting  
          somebody else, him? Nothing that you saw there?  
 
  Officer Luna:         Correct, I don’t know why I made that comment. That  
           was a foolish comment to make. Again, I mean, I made  
                       inappropriate comments on scene.  
 
(Id., pp. 4-5)  
 
 Sergeant Olson also asked Officer Luna when he first smelled pepper spray to which 

Officer Luna replied: When I was “… looking at the south side of the building at another group 

of people that was standing outside of the building …” (Id., p. 6) “About the time you were 

talking about somebody’s sandals?” Sergeant Olson asked and to which Officer Luna replied, 

“Correct.” (Id.) Aware of the pepper spraying, Sergeant Olson asked him, Officer Luna, what he 

did to investigate its use. He answered: “To me at the time, it was more likely the security staff 

was just trying to disperse the crowd and get them to leave the property.” (Id., p. 4) Later in the 

interview, Sergeant Olson asked Officer Luna to revisit this answer. Sergeant Olson asked: “And 

earlier you were saying that you thought security was using pepper spray dealing with the 

crowd was okay. Is that what was happening there?” Officer Luna responded:  

  Based on everything that I had information that I had to me, with my   
  smelling of the ASR, and seeing someone suffering from the effects of the ASR  
  that yes, that would disperse the crowd. And that did disperse the crowd.  
(Id., p. 10)  

 Sergeant Olson asked, “Why did you allow these assaults to happen in your presence 

without intervening?” (Id., p. 7) Officer Luna answered:  
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  So the pepper spray, I did not directly see it. To me, I did not see that as an  
  assault that was taking place. I saw this as security staff was dealing with a  
  belligerent, large crowd trying to disperse them to leave the property.  
 
(Id.) At a scene like this, Officer Luna was asked: What do you see your police duties as being?   

This question evoked the following exchange: 

  Officer Luna:     My duties, I believe were secondary officer. So to   
        maintain cover and safety for the other officers on   
        scene. To watch the crowd, make sure there was    
                    nothing that happened to other officers on scene. 
 
  Sergeant Olson:  As a St. Paul officer, did you have a duty to intervene   
        when you knew chemical irritant was being used on the   
        crowd?  
 
  Officer Luna:     I did not feel I had to intervene at that time. 
 
  Sergeant Olson:  So as a St. Paul police officer, if someone’s being pepper   
        sprayed, you don’t believe that we have to intervene? 
 
  Officer Luna:        I believe it depends on the situation at hand. I believe in  
        this circumstances, that this was a belligerent large   
                    crowd who was possibly going to be violent toward us or  
        security staff at any given time. And the security staff   
        executed their right to get them to leave the property.  
 
  Sergeant Olson:  As a St. Paul police officer, what are you taught to do   
                          when you see a citizen being assaulted in your    
        presence? 
 
  Officer Luna:       To act. To determine and investigate if there has been a   
        crime or what occurred at that situation. 
 
  Sergeant Olson:  And at this particular scene did you try to determine if a   
                                crime had been committed? 
 
  Officer Luna:        No, I did not. 
 
  Sergeant Olson:   Did you talk to any potential victims of an assault? 
 
  Officer Luna:         I didn’t speak to anybody there. 
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(Id., p. 7)  
  
 Concerning the “over watch, guys, over watch” remark, Sergeant Olson asked officer 

Luna, “Did you turn your body worn camera away from the crowd intentionally?” Officer Luna 

responded: 

  I turned because I had heard a vehicle approaching from the South going   
  northbound on Arcade at a high rate of speed. I turned to look from an officer  
  safety point of view to make sure that none of us got hit by a car. At that time, I  
  was so  focused on the car that I could observe a dog sitting on the lap of the  
  driver, which is where my attention was. Immediately after the vehicle passed, I  
  had turned back to the crowd. 
 
(Id.) He believed the vehicle could have been a threat that could have injured or killed himself 

or his fellow officers. (Id.) Sergeant Olson asked: “Did you tell anybody about the threat?” 

Officer Luna said in reply that he was “so focused” on the vehicle that he saw a dog in the lap of 

the driver. (Id.) So when you turned around, Sergeant Olson asked, did you tell your fellow 

officers “Hey you guys watch out.”? (Id.) Officer Luna answered:  

  The vehicle was maintaining its lane, so it was still in its lane of traffic. So at that  
  point it wasn’t a direct threat. It wasn’t coming at us directly, but I was able to  
  still monitor the vehicle until it passed and we were all safe. 
 
(Id.) Finally, the interviewers explored the term “over watch” with Officer Luna, asking whether 

he remembered another officer stating, just before the officers left the scene, “Let’s get out of 

here before a thing happens.” Officer Luna responded: “I don’t remember any … I don’t 

remember any of those comments, No.” (Id., p. 11)  

 As part of his investigation, Sergeant Olson met with the SPPD’s training commander 

and an instructor to inquire about de-escalation and intervention training. Both trainers 

indicated that officers are taught to establish control upon arriving at a scene and they are 

taught not to allow staff to take control or be in control of the scene once the police arrive. 
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Next, after reviewing all available data, Sergeant Olson concluded his investigation of IAU #18-

0806 as it related to Officer Luna, and he prepared a report outlining his findings. Sergeant 

Olson concluded that Officer Luna engaged in misconduct in violation of numerous SPPD and 

City of Saint Paul policies. (Er. Ex. 1 (IA #18-0806), Tab 2, pp. 55-57)  

 Specifically, Sergeant Olson concluded that Officer Luna observed but failed to intervene 

and investigate: (1) bar staff’s use of force against citizens; (2) Tou Cha’s pepper spraying of 

citizens, including Shawn Vang; (3) Tou Cha hitting Victor Hurnysa with an ASP baton; and (4) 

the general use of pepper spray, which he could smell. (Id.) Also, Sergeant Olson concluded that 

several of Officer Luna’s Garrity interview statements were untrue. Specifically, Officer Luna 

was not being truthful when he stated: (1) He did not observe bar staff using force against 

citizens; (2) He did not observe Tou Cha pepper spray anyone or see anyone get knocked down 

to the ground; and (3) He did not see anyone at the scene armed. (Id.) Too, Sergeant Olson 

found his explanations for having made the statements, “That was great. It’s like Minneapolis 

status” and “Yes, yes he’s getting him,” were not true. (Id.)  

 Based on the foregoing conclusions, Sergeant Olson recommended the complaint of 

Improper Conduct, “failing to act/perform duties and making of false statements” against 

Officer Luna. (Id., p. 66) Said complaint was premised on violation of the City of St. Paul Civil 

Service Rule 16B, § 11 & § 18; and SPPD policies 150.05-Integrity, 150.09-Attention to Duty, 

230.12-Civil Service Rules, Discipline, § 11 & § 18; 230.20-Department Rules of Conduct, § 2, § 

4, & § 33; and 433.00-Preliminary Field Investigations. (Id., pp. 66-68)  

 Sergeant Olson’s recommendation was submitted to a Police Civilian Internal Affairs 

Review Commission (“PCIARC”). The PCIRC is comprised of nine (9) Saint Paul residents. It is 
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tasked with reviewing IAU investigation reports, making recommendations regarding same to 

the Chief of Police as well as making disciplinary recommendations. On May 30, 2019, the 

PCIARC unanimously voted to sustain IA Report #18-0806, and it recommended that Officer 

Luna be discharged. Chief Axtell reviewed the report and the videos in evidence, concluding 

that Sergeant Olson’s findings and recommendations were supported by the evidence; that 

Officer Luna was irremediable; and that termination was the appropriate level of discipline.  

 On June 7, 2019, Chief Axtell brought the following terminable charges against Officer 

Luna:  

  As a police officer in the Saint Paul Police Department, you are expected to  
  uphold the law, help those who are in need and deliver trusted service with  
  respect, always. But you demonstrated a disregard for the needs of victims,  
  safety of our community, and the integrity and safety of the women and men  
  who have earned the right to wear the badge every day. You mocked the people  
  you were supposed to protect while allowing a suspect to continue his assaults.  
  You did not render aid to the victims, speak with victims or witnesses, or attempt 
  to detain the suspect. You did not report the assaults. You gave false statements  
  to department investigators.  
 
(Jt. Ex. 2; Er. Ex. 1, Tab 2, pp. 7-12) On June 13, 2019, the parties met to discuss the PCIARC-

sustained IA Report #18-0806. Ultimately, on June 17, 2019, in a letter addressed to Officer 

Luna, Chief Axtell states in part: 

  The totality of circumstances: including the disrespect and mocking comments  
  while citizens were being assaulted, failure to intervene in those assaults, failing  
  to render aid for victims of assaults, turning your BWC away and making false  
  statements during your Garrity statements are not recoverable and therefore I  
  am continuing with my decision to terminate you employment …  
 
(Jt. Ex. 3; Italics added) 

 I.4. Grievance: On July 1, 2019, the Union filed a Step 3 grievance, challenging the 

SPPD’s termination of Officer Luna. (Jt. Ex. 4) The grievance alleges that Officer Luna was not 
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discharged for “just cause” pursuant to Article 28, § 28.01 of the CBA. As remedy, the Union 

requested the Grievant be reinstated and “made whole.” (Id.) On August 9, 2019, the City 

denied the grievance, maintaining that Officer Luna’s “… conduct was an abrogation of his 

duties and responsibilities as a sworn Police Officer and was not commensurate with the 

Department’s goal of trusted service with respect.” (Jt. Ex. 5) On August 23, 2019, the 

undersigned Arbitrator was advised that the Union’s grievance was to be arbitrated and that he 

was to hear and decide the disputed matter. (Jt. Ex. 6) 

 I.5. Arbitration Hearing: On February 18, 19 and 20, 2002, in St. Paul, Minnesota, the 

Union’s grievance was heard at arbitration. Appearing through their designated 

representatives, the parties were given a full and fair hearing. Witness testimony was sworn 

and cross-examined. Exhibits were introduced and accepted into the record. A verbatim 

transcript of the arbitration hearing was not taken. The parties jointly stipulated that the 

Arbitrator’s decision would be final and binding, and they waived the provision in Article 6, § 

6.5 (B) of the CBA requiring the arbitrator submit a written decision within thirty (30) days 

following the close of the record. The parties agreed to submit briefs post-marked on or before 

March 24, 2020. Both briefs were timely filed, post-marked March 24, 2020. The Union’s brief 

arrived a few days later, but the Employer’s brief did not arrive until March 31, 2020. 

Thereafter, the Arbitrator took the disputed matters under advisement. 

II. APPEARANCES 

For the Union: 
     Kevin M. Beck, Esq. 
     Paul Kuntz 
     Robert Luna 
 
For the City of St. Paul: 

 
   Attorney-at-Law 
   President, St. Paul Police Federation 
   Police Officer, St. Paul Police Department,   

Grievant 
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     Susan K. Hansen, Esq. 
     Thomas S. Olson 
 
      John Bandemer 
 
      Todd Axtell 
      Richard Thomasser 
 

   Attorney-at-Law 
   Sergeant & Internal Affairs Investigator,   
            St. Paul Police Department 
 Senior Commander, Internal Affairs Unit, St.  
           Paul Police Department           

  Chief of Police, St. Paul Police Department 
   Assistant Chief of Police, St. Paul Police 
            Department 

III. RELEVANT CBA AND SAINT PAUL POLICE DEPARTMENT POLICY 

Article 28 – Discipline 

28.1 The Employer may discipline employees in any of the forms listed below:  
 
 Oral reprimand 
 Written reprimand 
 Suspension 
 Demotion 
 Discharge 
 
 The Employer will discipline employees for just cause only and in accordance with the 
 concept of progressive discipline. 
 
(Jt. Ex. 1) 
 
IV.  STATEMENT OF THE ISSUE 

 Whether the termination of Officer Robert Luna was for just cause? If not, what is an 
 appropriate remedy? 
 
V. ARGUMENTS OF THE PARTIES 

 V.1. City’s Arguments: The City argues that Officer Luna was discharged for “just cause.” That 

is, by preponderant evidence, it proved that Officer Luna engaged in egregious misconduct that 

resulted in his discharge and, after considering all relevant circumstances, “discharge” was an 

appropriate level of discipline to administer.  
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  V.1.A. Failure to Act – In his Garrity interviews, Officer Luna repeated time and again 

that he neither saw bar staff nor police officers use force at the Checker Bar on June 17, 2018. 

He smelled pepper spray that bar staff may have deployed, but he did see said deployment.  

  1. Officer Luna Saw Tou Cha Pepper Spray Citizens and Shawn Vang: During his first 

Garrity interview, Officer Luna was asked if he saw bar staff or police use force against any 

citizen, he responded, “I did not.” (Er. Ex. 3, Tab 9, p. 2) Clarifying, Sergeant Olson asked Officer 

Luna whether the latter were seen using pepper spray and again, he answered, “I did not 

observe anybody get sprayed.” (Id.) Moreover, when questioned about smelling pepper spray 

in the air, he stated: “But I know for a fact I did not see anybody get sprayed;” and, the reason 

he gave for not responding to smelling pepper spray in the air was “Because at the time the 

crowd was dispersing.” (Id.)   

  In his second Garrity interview, when again asked if he saw pepper spray being emitted, 

he responded:  

   I did not see anyone get pepper sprayed. I was near the intersection and I was  
  observing another male on the south side of the bar and I was commenting on  
  his outfit that he chose to wear that night. And I was focused on him when I  
  smelled ASR in the air. And then you have pointed out that it appeared that  
  another officer either gave me a motion like somebody was spraying at the time. 
  So . . . But I did not directly see anyone get sprayed.  

 
 (Id., Tab 10, p. 3) The City maintains that on at least thirteen (13) occasions, Officer Luna said 

that he saw neither bar staff nor police officers use force, and that he did not see bar staff 

pepper spray anyone.  

  However, the City claims, Officer Luna saw Tou Cha pepper spray a crowd of citizens, 

and he witnessed Tou Cha spraying Shawn Vang in the face. At 03:15:22 Tou Cha is seen 

spraying the crowd on the sidewalk. (Luna, Smith, Rhoades, Wild and Grundei BWC Video 0806) 
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At that time, Officer Luna’s BWC footage shows that he was facing the crowd of citizens where 

Tou Cha began pepper spraying them. A female voice can be heard on Officer Luna’s BWC 

footage saying: “No, no don’t spray! No, no don’t spray!” (Id.; Er. Ex. 3, Tab 39, p. 3) At 03:15:24 

Officer Luna starts laughing; at 03:15:27, he exclaims “Yes!”; at 03:15:35, Officer Luna states: 

“That’s great. That’s great fun for everyone . . . I love it.”; and at 03:15:59, he repeats, “Yes, I 

love it.” (Luna BWC Video 0806) During this period, the City notes, Office Luna is smiling and 

laughing, mockingly, in the aftermath of Tou Cha’s spraying episode, as depicted by Officers 

Grundei and Wild’s BWC footage. (Grundei and Wild BWC Video 0806) Moments later, the 

latter officers’ BWC also capture Officer Luna stating: “That was awesome. That was great. It’s 

like Minneapolis status.” (Id.)    

  Concerning the pepper spraying of Shawn Vang, Officers Luna, Smith and Wild’s BWC 

footage shows Tou Cha walking up to Shawn Vang and dispensing pepper spray directly into his 

face. (Luna BWC Video 0806 (03:16:58)); Smith and Wild BWC Video 0806) After spraying 

Shawn Vang, Tou Cha sprays the cluster of men with whom Shawn Vang had been speaking. At 

O3:17:12, Officer Luna can be heard laughing on his BWC footage. (Luna BWC Video 0806) 

Additionally, at 03:17:13 the City points out, Officer Luna states: “Yes, yes.” Did you see that? 

He’s, he’s getting him.” (Luna BWC Video 0806; Er. Ex. 3, Tab 39, p. 5) Too, at the time, Officer 

Luna has a smile on his face. (Grundei, Wild and Smith BWC Video 0806) At a minimum, the City 

argues, Officer Luna admits to seeing a male, “he,” pepper spraying a second male, “him.”  

 Video-captured events notwithstanding, the Union’s asserts, the Grievant did not 

actually see either of the spraying episodes discussed supra. The video-captured events are not 

proof-sufficient. Generally speaking, the City agrees. However, it continues: When video 
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footage is considered along with Officer Luna’s contemporaneous statements and actions then 

it can be, and is, compelling and credible proof of the behavior asserted. For the above 

discussed reasons, the City concludes, Officer Luna’s conduct: (1) lacked integrity in violation of 

SPPD policies 150.05 and 150.09; (2) was unbecoming an officer in violation of SPPD policy 

230.12 and City of St. Paul Civil Service Rule 16.B; (3) constituted failure to perform his duty or 

to take appropriate action in violation of SPPD policy 230.20; and (4) violated SPPD policy 423, 

which requires officers to conduct a preliminary investigation of all crimes and incidences 

reported to an officer. (Er. Ex. 1 (IA #18-0806), Tab 2, pp. 66-68)  

 2. Officer Luna Failed to Intervene or Conduct a Preliminary Investigation: At his first 

Garrity interview, when asked if he intervened or investigated the source of the pepper spray, 

Officer Luna replied: “At the time, no.” (Er. Ex. 3, Tab 3, p. 5) During his second interview, when 

asked if he investigated the use of pepper spray after becoming aware of its use, Officer Luna 

replied: “To me at the time, it was more like the security staff that was just trying to disperse 

the crowd and get them to leave the property.” (Er. Ex. 3, Tab 10, p. 4) Sergeant Olson also 

asked: “Why did you allow these assaults to happen in your presence without intervening?” (Er. 

Ex. 3, Tab 10, p. 7) Officer Luna’s response presents two (2) defenses for his inaction:  

   So the pepper spray, I did not directly see it. To me, I did not see this as an  
  assault that was taking place. I saw this as security staff was [sic] dealing with a  
  belligerent, large crowd trying to disperse them to leave the property.  

  
 (Id.; Italics added) The City argues that Officer Luna’s, first, “directly see” argument is 

inaccurate: He saw pepper spray attacks occur. However, assuming arguendo, he did not 

“directly see,” he did smell pepper spray in the air and he did assume it had been deployed by 

bar staff; therefore, he should have intervened or investigated.  
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  Continuing, the City argues, Officer Luna’s, second, “not unlawful” argument is also 

inaccurate. He wrongly determined that a crime had not been committed since security staff “… 

exercised their right to try to get them to leave the property.” (Id., p. 8) However, citing 

Minnesota Statutes and related case law, the City contends: (1) Bar staff have a legal duty to 

protect patrons and, therefore, have the authority to pepper spray inside the bar; however, in 

the present matter, the pepper spraying occurred outside the bar, on a public sidewalk; (2) 

When spraying the crowd on the public sidewalk, Tou Cha was neither lawfully deploying 

pepper spray in self-defense nor in defense of his property; (3) When spraying Shawn Vang in 

the face, Tou Cha was not lawfully deploying pepper spray in self-defense since Shawn Vang did 

not initiate the attack; and (4) Tou Cha was not defending himself or his property against a 

trespassing crowd; rather, he deployed pepper spray on a crowd that was on a City-owned 

public sidewalk. Further, not only was Tou Cha not acting in defense of himself or his property, 

his conduct constituted assault. The use of pepper spray on another is the use of force that is 

likely to cause bodily harm. Citing Minn. Stat. § 609.224, subd. 1, and Minn. Stat. § 609.02, 

subd. 7, the City contends that absent a valid self-defense claim, to pepper spray a person is at 

least an assault in the fifth degree.   

  Officer Luna’s, second – “not unlawful”— argument is also contradicted in Sergeant 

Olson’s IA #18-0806 Report where he summarizes his interview with Stacy Murphy, Training 

Unit Commander, and Sergeant Sean Zauhar, Training Instructor. (IA #18-0806, Tab 2, pp. 43-

44) The latter noted that unit training does not explicitly address bar staffs’ use of pepper 

spray. Rather, more generally, Sergeant Zauhar stated that when police arrive at the scene of 

an incident they do not just stand around: They are taught to intervene, to establish and take 
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control of the scene, to be observant, to question witnesses, and to conduct follow-up 

investigations. (Id.) These expectations, the City observed, apply whether an officer is first or 

second to arrive at the scene, and they applied to Officer Luna who did nothing at the scene but 

watch the mayhem, kibitz with fellow officers, laugh and mock the members of the public that 

Tou Cha had just sprayed. His conduct lacked “integrity” and “attention to duty,” in violation of 

SPPD policies 150.05 and 150.09, respectively; his “incompetent and inefficient performance” 

and his “false statements” violated Civil Service Rules 230. 12 and City of St. Paul Civil Service 

Rule 16.B; his “failure to perform a duty” and “to take appropriate action” violated SPPD policy 

230.20; and his failure to conduct a “preliminary investigation” violated rule 423.00, Preliminary 

Field Investigations. (Id., pp. 66-68)  

  3. Officer Luna Smelled Pepper Spray and Failed to Investigate its Source or to 

Intervene: Officer Luna stated that while he denies seeing anybody pepper spraying, he admits 

smelling pepper spray in the air and, most likely, “… it was … security staff that was just trying 

to disperse the crowd and get them to leave the property.” (Er. Ex. 3, Tab 10, p. 4) This, the City 

avers, is a distinction without a difference. The unseen pepper sprayer was Tou Cha, and the 

security staff that most likely did the pepper spraying was Tou Cha. This clever way of 

minimizing his misconduct and culpability aside, Officer Luna failed to interview any potential 

victims or to investigate in any way. Instead, the City maintains, he laughed, mocked and made 

jokes, contravening SPPD policies governing integrity, attention to duty, demonstrated 

inefficient performance of duty, a failure to take appropriate actions and, on point, failure to 

perform a preliminary field investigation of the incident. (IA #18-0806, Tab 2, pp. 66-68) 
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  4. Officer Luna Saw Tou Cha Hit Victor Hurnysa and Failed to Interview or Conduct any 

Type of Preliminary Interview: On BWC footage Tou Cha is seen taking out his ASP and striking 

Victor Hurnysa on the head, causing him to fall into the street. (Grundei, Smith and Rhoades 

BWC Video 0806) Officer Luna did nothing. Rather than assist Victor Hurnysa, he mocks Victor 

Hurnysa, sarcastically commenting: “I like the fall and then and [sic] the throwing up the hands 

on the ground;” “He didn’t fall correctly;” and “Sergeant Tell would be very upset with him.” 

(Luna BWC Video 0806 (03:13:47)) The City concluded that proximity of Officer Luna to the 

scene, his BWC footage, and the Grievant’s joke about Victor Hurnysa’s fall, in combination, 

indicate that he witnessed Tou Cha’s strike and Victor Hurnysa’s fall into the street. Officer 

Luna’s inattention to duty violates the SPPD policies enumerated in the IA #18-0806 Report 

and, in particular, policy number 423.00, Preliminary Field Investigation. (IA #18-0806, Tab 2, 

pp. 66-68) 

  V.I.B. False Statement – The record evidence calls into question the veracity of several 

of Officer Luna’s Garrity-proffered statements.  

  1. Officer Luna claimed he did not observe bar staff use force against citizens: During 

his first Garrity interview, Officer Luna stated, “I did not,” when asked whether he observed bar 

staff or police use force against citizens. (Er. Ex. 3, Tab 9, p. 2) Further, he stated, “I did not 

observe anybody get sprayed,” when asked if he witnessed the use of pepper spray against 

citizens. (Id.) However, on at least nine (9) occasions, the City observed, he stated that he 

smelled pepper spray in the air. Further, when asked “… who was using the pepper spray?” He 

replied, “… it was more than likely the security staff that was trying to disperse the crowd and 

get them to leave the property.” (Er. Ex. 3, Tab 10, p. 4) Officer Luna’s statement that he did not 
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“observe anybody get sprayed” is inconsistent with his statement that he “smelled” pepper 

spray in the air and that bar staff were likely spraying citizens. Clearly, the City concluded, 

assuming, as he did, that bar staff was deploying the irritant, Officer Luna should have 

intervened. 

   Moreover, the City argues, the weight of evidence supports the conclusion that Officer 

Luna saw what was happening. Officer Luna was not being truthful. First, Officer Luna’s own 

BWC footage shows that he was facing in the direction of crowd when Tou Cha was pepper 

spraying it. Second, immediately thereafter, Officer Luna exclaims: “Yes!” and begins to make 

jokes about Tou Cha’s pepper spraying the crowd. Third, Officer Luna states twice, “I love it,” 

and he states, “That was awesome,” and “That was great.” (Luna BWC Video 0806) After 

pepper spraying Shawn Vang, the Grievant stated: “He’s getting him.” (Id.) Officer Luna is seen 

smiling on the other officers’ BWC footage.  

  Ultimately, the City contends, Officer Luna’s claim of not observing the use of force is 

not credible nor is his claim of not observing Tou Cha hit Victor Hurnysa. Officer Luna made 

false statements, engaged in conduct unbecoming an officer and demonstrated a lack of 

integrity in violation of SPPD policy 150.05, 230.20 and 230.12 as well as Saint Paul Civil Service 

Rule 16.B.   

  2. False Statement: Officer Luna claimed he did not see anyone who was armed at the 

scene: At his first Garrity interview, Officer Luna said that he saw nobody who was armed and 

he saw nobody with pepper spray or an ASP; at his second Garrity interview, when asked again 

whether he saw anyone armed at the Checker Bar scene, he replied: “No, I didn’t see anyone 
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with a gun.” (Er. Ex. 3, Tab 9; Er. Ex. 3, Tab 10) When the interviewer asked, “Did anyone have 

anything in their hands when you arrived at the scent?” Officer Luna answered: 

   I did not see anything at the time. But prior to the last interview you had pointed 
  out there was somebody that was holding a baton and pepper spray. Which I did 
  not see at the time when I was there. 

 
 (Er. Ex. 3, Tab 10) Previously, Sergeant Olson had pointed out that when he first approached the 

Checker Bar, a man in a security uniform can be seen holding a can of pepper spray, and Tou 

Cha can be seen holding both an ASP and pepper spray. Ask whether he saw the latter, Officer 

Luna replied: “No, I did not. I did not see anything in anybody’s hand at the time, watching the 

video now, I can see it.” (Er. Ex. 3, Tab 9)  

  The foregoing statements by Officer Luna are contrary to all other evidence in the 

record, the City argues. First, Officer Luna’s BWC footage clearly shows a man in a black 

“Security” shirt holding a can of pepper spray in his left hand, and Tou Cha holding an ASP 

baton in his right hand and a large can of pepper spray in his left hand. Officer Luna’s line of 

sight is perfect. Both the ASP baton and the cans of pepper spray are clearly visible to Officer 

Luna. (Luna BWC Video O806 (03:10:59 – 03:11:19)) Second, on his BWC footage, Officer Luna 

can be heard laughing and making jokes after Tou Cha pepper sprays Shawn Vang and the 

others with whom he was speaking. He said: “Yes, yes, he’s getting him.” (Luna BWC Video 

0806 (03:17:15))  

  The above-discussed evidence, the City contends, proves that Officer Luna saw that Tou 

Cha was armed with pepper spray, saw him use it and, yet, he did not intervene. Officer Luna’s 

false statements constitute a violation of the SPPD policies 150.05 and 230.12, a violation of 
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Saint Paul Civil Service Rule 16.B, and for making a false oral report, SPPD policy 230:20, which 

expressly prohibits false oral report. (IA #18-0806, Tab 2, p. 66-68)   

  3. False Statement: Officer Luna’s explanation for his statement, “That was great, it’s 

like Minneapolis status:” After Tou Cha pepper sprayed the crowd for the first time, Officer 

Luna commented at one point: “That was awesome. That was great. It’s like Minneapolis 

status.” (Er. Ex. 3, Tab 39, p. 4) When being interviewed, Sergeant Olson asked Officer Luna 

what he meant by his statement, “It’s like Minneapolis status.” Officer Luna responded:  

   Just something I have heard before of them … I believe they would spray a crowd 
  to get them to disperse. At like a big thing. Something I have just heard about.  
  Never seen. 

 
 (IA #18-0806, Tab 2, p. 8) Made contemporaneously with Tou Cha’s pepper spraying the crowd, 

the statement, “It’s like Minneapolis status,” the City avers, was a juvenile expression of 

amazement and acknowledgment of what he had just witnessed. Officer Luna’s explanation for 

his “It’s like Minneapolis” statement is nonsense and contrary to the evidence in the record. 

Rather, the statement suggests that Officer Luna was amused by the fact that, in the presence 

of police, Tou Cha made no effort to conceal his arms and he proceeded to victimize the crowd. 

The Grievant’s statement that Tou Cha’s actions were “Like Minneapolis status,” the City 

concludes, indicates he held Tou Cha’s actions in high regard, in some sort of elevated “status.” 

Officer Luna’s explanation about what his statement meant was false, unbecoming an officer, 

and demonstrated a lack of integrity in violation of SPPD policy 150.15, 230.12 and 230.12 as 

well as Saint Paul Civil Service Rule 16.B. (IA #18-0806, Tab 2, p. 66-68)   

  4. False Statement: Officer Luna’s explanation for his statement, “Yes, yes … Yes. Did 

you see that? He’s, he’s getting him:” After Tou Cha pepper sprayed Shawn Vang and other 
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individuals at the bar, Officer Luna can be heard on his BWC video laughing and stating: “Yes, 

yes … Yes. Did you see that? He’s, he’s getting him.” (Luna BWC Video 0806 (03:17:13Z); Er. Ex. 

3, Tab 39, p. 5) At 03:17:13, Officer Luna is seen grinning widely on Officer Grundei, Wild and 

Smith’s BWC footage. (Grundei, Wild and Smith BWC 0806) 

  During his Garrity interview, Commander Bandemer called Officer Luna’s attention to 

the fact that at the approximate time he was saying “Yes, yes … Yes. Did you see that? “He’s, 

He’s getting him,” Tou Cha had pepper sprayed Shawn Vang and other individuals outside the 

bar. Continuing, he stated: “[L]ooking at what your camera’s showing and what you’re saying 

makes me think that you saw him getting sprayed.” (Er. Ex. 3, Tab 10, p. 4) Then, Commander 

Bandemer asked: “But you’re telling me that you didn’t see anybody get sprayed?” Officer Luna 

responded: “Correct.” (id., p. 5) Then Commander Bandemer pointed out, “But your verbal 

comments would lead somebody to think that’s what you were viewing. Because you’re saying 

it at the same time it’s occurring.” (Id.) Officer Luna responded: 

   Correct. And as that was pointed out in the first interview and now, I made  
  inappropriate comments that I shouldn’t have made and it was not meant to be  
  taken that I saw anybody get pepper sprayed, because I didn’t. I put everything  
  together at the scene but did not see anybody get pepper sprayed.  

 
 (Id.) Commander Bendermer clarified: “So the comment ‘Yes, yes, he’s getting him,’ that’s just a 

general comment of yes, somebody, him, is getting somebody else, him? Nothing that you saw 

there? (Id.) Officer Luna answered: Correct. I don’t know why I made that comment. That was a 

foolish comment to make. Again, I mean, I made inappropriate comments on scene.” (Id.) 

Sergeant Olson asked Officer Luna whether he had “any idea who ‘he’ was” that he was 

referring to when he said, “Yes. Yes, he’s getting him.”? (Id.) Officer Luna responded: “I don’t 

have any idea on that.” (Id.) 
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  The City claims that Office Luna’s contention that his “Yes. Yes, he’s getting him” 

statement had nothing to do with Tou Cha is not truthful. First, this statement was made about 

the time Tou Cha was spraying Shawn Vang and others and when Officer Luna and the other 

officers were laughing and smiling. Second, Officer Luna’s “Yes. Yes, he’s getting him” 

statement was specific to two (2) men, one (1) assaulting the other, which perfectly correlates 

with the Cha/Vang assault evidence. Finally, Officer Luna’s “Yes. Yes, he’s getting him” 

statement is not a “general” remark: It is quite “specific.” For these reasons, Officer Luna’s 

explained meaning of his statement is false, demonstrating a lack of integrity and attention to 

duty as required by SPPD policy 150.05 and 150.09. Officer Luna’s incompetent performance 

and making false statements violates SPPD policy 230.12 and 230.20, as well as Saint Paul Civil 

Service Rule 16.B. (IA #18-0806, Tab 2, p. 66-68)   

  5. False Statement: “Over Watch” and Officer Luna’s claim that he did not 

intentionally turn his BWC away from the crowd: In his written Garrity statement, Officer Luna 

asserts:  

   I turned away from the group due to hearing a vehicle speeding north bound  
  Arcade St., approaching our location at a high rate of speed. After the vehicle  
  passed I turned back to the group.  

 
 (Er. Ex. 1 (IA #18-0806), Tab 8) The City contends that Officer Luna’s stated reason for turning 

his BWC away from the scene is replete with falsehoods. He intentionally turned his BWC away 

from the scene at Checker Bar to conceal relevant evidence of Tou Cha’s pepper spraying 

assault on Shawn Vang and others. What follows, the City maintains, is evidence in support of 

this contention: 
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  First, following Tou Cha’s pepper spraying of Shawn Vang and the crowd, Officer 

Rhoades said, “I feel like I should face …”, and Officer Grundei, shouted out “Over watch guys, 

over watch,” followed by Officer Smith shouting “over watch.” (Er. Ex. 3, Tab 35, p. 7) It is 

reasonable to expect officers to direct their attention toward the area where pepper spraying 

had occurred and where confrontation was most likely to arise. However, as soon as Officers 

Grundei and Smith shout “over watch” – and after Officer Smith gave Officer Luna nonverbal 

directions to turn his BWC5 – all six (6) of the officers turned, none facing toward the Checker 

Bar where the crowd was located. If the term “over watch” was a signal to watch out for 

dangerous activity and if the officers were genuinely concerned about the dangers surrounding 

them, why would every one of them turn their BWC away from the scene most likely to pose a 

threat? The City maintained this entire maneuver was designed to conceal potentially relevant 

evidence of Tou Cha’s assaults: They had just witnessed Tou Cha pepper spray Shawn Vang and 

others.   

  Second, Officer Luna said that “over watch” was commonly used in the military. For 

safety reasons, it alerted all to “… be aware of their surroundings.” (Er. Ex. 1 (IA #18-0806), Tab 

2. p. 11) On point, he claimed, he turned his BWC and torso away from the Checker Bar for 

“safety” reasons. At the scene as a “secondary” officer, his job entailed the provision of safety 

for the other officers at the scene. (Er. Ex. 1 (IA #18-0806), Tab 2, p. 10) However, Officer 

Grundei’s BWC footage shows Officer Luna looking over his right shoulder, northbound toward 

the scene where Tou Cha had just assaulted the crowd and Shawn Vang. (Grundei BWC video 

 
5 Officer Smith looked directly at Officer Luna, turned his head north toward the scene then looked down pointedly 
at his chest area where his BWC is placed. Officer Luna, grinning widely, turned his BWC to the west. (Rhoades, 
Grundei and Luna BWC Video 0806) The City maintains that as soon as Officer Smith pointed down toward his 
BWC, Officer Luna, got the message, smiled widely and immediately turned his BWC away from the scene. (Id.)  
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0806 (03:17:30Z)) His eyes are facing one (1) direction and his BWC facing another. This 

behavior, City contends, is evidence that Officer Luna wanted to conceal Tou Cha’s 

misbehavior: He did not want a BWC recording of it.  

  (6) False Statement: When the officers turned their BWCs away from the bar, nothing 

in their conduct and conversation suggests that “safety” was a concern: When the officers’ 

turned away from the bar, they are seen smiling and laughing. After Tou Cha’s assault, Officer 

Luna variously uttered, “That’s great, that’s good fun for everyone,” “Yes, I love it,” “That was 

awesome,” and “That was great” as he mocked someone’s footwear, and made jokes about a 

dog driving a car. This conduct, his relaxed stance, the City argues, does not suggest that Officer 

Luna feared for officer safety. Also, Officers Wild, Grundei, and Rhoades are heard laughing and 

making mocking comments.  

  The reason Officer Luna gave for turning his BWC toward the street was because he 

heard a car approaching at a “high rate of speed,” and he wanted to “… make sure that none of 

[the officers] get hit by a car.” This statement, the City maintains, is contrary to record 

evidence. First, no noise is detected on Officer Luna’s BWC footage when he turned his BWC 

away from the bar. Second, if the approaching car posed a safety threat, one would expect 

Officer Luna to call out a warning. None is shouted out! Also, Officer Luna is relaxed and 

grinning, not the posture of an officer who senses danger. Third, his back to bar, as the 

approaching car drives by, Officer Luna mimicked the sound of a speeding car, and then, while 

laughing asked: “Look at the puppy. Did everybody see the puppy? (Luna BWC Video 0806 

(03:17:27)) Officer Wild, while smiling, responded, “Yeah, I saw the puppy.” (Wild BWC Video 
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0806 (03:17:30)) Officer Luna, in a sarcastic tone, then stated: “Dog was driving. Dog was 

driving.” (Luna BWC Video 0806 (03:17:31))  

  For the above-discussed reasons, the City continues, the only reasonable explanation for 

Officer Luna’s BWC and torso turn away from the bar is that he did not want to add to BWC 

footage that already shows Tou Cha pepper spraying citizens and Shawn Vang. Officer Luna’s 

statement about turning in order to “… make sure that none of [the officers] get hit by a car” is 

untrue. Said conduct, the City argues, shows a lack of integrity in violation of SPPD policy 150.05 

and 150.09. Officer Luna’s false statement is unbecoming a police officer and is a violation of 

SPPD policy 230.12 and Saint Paul Civil Service Rule 16.B. Too, Officer Luna has failed as a sworn 

officer to take appropriate action in violations SPPD policy 230.20. (IA #18-0806, Tab 2, pp. 66-

68)   

  V.I.C. The Termination of Officer Luca was Appropriate – Citing supporting arbitration 

precedent, the City argues that unless its discipline is arbitrary, capricious or discriminatory, the 

arbitrator ought not substitute his/her judgement for that of the employer. Stockham Pipe 

Fitting Co., 1 LA 160 (McCoy, 1945), Allied Healthcare Products, Inc. v. International Association 

of Machinists and Aerospace Workers, District 9, 120 LA 890 (Fitzsimmons, 2004); and SEIU 

Local 113 and Community Hospital Linen Services, Inc., FMCS Case No. 93-17497 (Wallin, 1993)  

  In the present case, the City urged, it fairly investigated the matter, it met its burden of 

proving that the Grievant committed the alleged misconduct, and, thereafter, it penalized the 

Grievant. Officer Luna’s termination ought not to be disturbed.  

  1. The Grievant’s Conduct was Egregiously Shocking and Establishes a Pattern of 

Dishonesty: Police officers are sworn to enforce the law; they are given special powers to 
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protect the lives and property of citizens; and, therefore, the public holds them to a high 

standard of conduct. Given these responsibilities and the importance of community relations, 

Chief Axtell testified to having adopted the phrase “trusted service with respect” as the SPPD’s 

mantra. He holds that a police officer’s badge and uniform symbolize that motto and, 

therefore, the police officer’s conduct is held to a standard that is second to none. Police 

officers, Chief Axtell teaches, ought to treat every call for service and every citizen with respect 

and dignity so as to build the SPPD’s bank of public trust.  

  Officer Luna’s conduct during an active assault included laughing, making disrespectful 

comments about the victims, failing to intervene, render aid, interview victims or witnesses, 

detain any suspect, to intentionally redirect his BWC to avoid recording an assault and making 

false statements under Garrity. Such failings, Chief Axtell found, created a serious 

trustworthiness question and that brought discredit to himself and to the SPPD. Officer Luna 

violated the public’s trust, which is critical in law enforcement.  

  Chief Axtell testified that in reaching his disciplinary decision, he considered the 

seriousness of Officer Luna’s conduct, which he found to be so egregious as to warrant 

termination. Officer Luna’s egregious conduct included: (1) standing back, laughing and 

mocking when members of the public were being pepper sprayed, as if their abuse were for his 

private amusement; (2) failing to detain Tou Cha at the Checker Bar and, therefore, preventing 

– in an alley a block or so away – him from fighting with and severely injuring Shawn Vang; and 

(3) making false statements during his Garrity interviews, compromising his integrity as a law 

enforcement officer.  
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  The City argues that throughout the IA’s investigation and the arbitration hearing, 

Officer Luna provided numerous inconsistent and false statements about Checker Bar events, 

which served to establish a pattern of deception and dishonesty. That misconduct and Officer 

Luna’s lack of remorse for same revealed a lack of integrity, professionalism and disrespect for 

his police colleagues. Most certainly, the City of Saint Paul has a compelling interest in 

maintaining an honest police force. Lekowitz v. Cunningham, 431 U.S. 801, 97 S. Ct. 2132 

(1977). As Chief Axtell testified, if a law enforcement officer is not honest and truthful in his 

dealings, the integrity and honesty of the officer will forever be called into question.  

  The City asserts that a police officer’s untruthfulness is so abhorrent that it destroys the 

employment relationship. In upholding the discharge of an officer for misconduct and lying in 

an investigation, Arbitrator Powers put it this way: “If a law enforcement person cannot be 

depended upon to tell the truth to his fellow law enforcement officers, his word is worth 

nothing.” Department of Natural Resources and Minnesota Conservation Officers Association, 

BMS Case No. 98-PA-166 (Powers, 1998). Arbitrator Miller, in upholding the discharge of a 

police officer who lied under Garrity similarly stated: “The requirement that police officers be 

honest in their dealings with fellow employees, supervisors, and the general public is the ‘heart 

and soul’ of police work. City of Minneapolis and Police Officers Federation of Minneapolis, BMS 

Case No. 98-PA-728 (Miller, 1998).  

  In considering his disciplinary decision, Chief Axtell also considered Officer Luna’s 

training record. Said training, Chief Axtell concluded, communicated more than adequate 

notice that untruthfulness is inappropriate and contrary to law enforcement standards of 

conduct and to SPPD’s policies. (Er. Exs. 10, 11, 12 & 13) He also considered Officer Luna’s 



 36  
 

record of service, finding nothing therein to mitigate the egregiousness of his conduct. 

Ultimately, Chief Axtell concluded that Officer Luna’s conduct, concealment and deceit 

irrevocably broke SPPD’s trust in him, and there is no way the SPPD can trust an officer who has 

engaged in such misconduct.  

  2. The Union’s Arguments to Undermine the Severity of Officer Luna’s Conduct are 

Meritless: At the arbitration hearing, the Union made several general arguments attempting to 

undermine the severity of Officer Luna’s misconduct. These arguments are baseless and 

unsupported by the evidence in the record.  

  i. Without Merit is Union’s Claim the Grievant’s Work Record Mitigates the 

Egregiousness of his Conduct. Mitigations the Union addressed included Officer Luna’s 

“Explorer Advisor” work that involved teaching junior and high school students about law 

enforcement. Regrettably, the program does not cover officer misconduct of the variety 

witnessed at the Checker Bar. Also, the Union introduced Officer Luna’s performance 

evaluations as demonstrative of his work record. However, the City argued, many of the 

tendered performance evaluations relate to a time when the Grievant worked for the City of 

Saint Paul as a non-licensed PEO, performing duties that are entirely unrelated to the duties of 

a police officer. Further, the Grievant’s applicable performance evaluations were completed 

prior to completion of IA #18-0806. (Un. Ex.4) Still further, ironically, the 2016 letter of 

commendation Officer Luna received from Chief Axtell thanked Officer Luna for providing 

trusted service with respect. (Un. Ex. 5) Said commendation is of little mitigating value given the 

nature of Officer Luna’s egregious misconduct. Instead, Chief Axtell’s letter serves to highlight 

the importance he assigns to “trusted service.” Ultimately, the City claimed, that Officer Luna’s 
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engaging in such serious misconduct during his relatively short record of employment is 

alarming. His short record of employment and the severity of his misconduct support the 

appropriateness of stern discipline. 

  Also, the City notes that Officer Luna’s extensive field training included specific training 

on patrol functions, investigative procedures, and officer safety among other relevant topics. 

(Er. Ex. 13) Officer Luna also received training on Bias Free Policing, which affirmed the SPPD’s 

directive of treating people with equity and dignity, as well as on Crisis Intervention Training. 

(Er. Ex. 12) In summation, the City argues, in the short 4½ years that Officer Luna worked as a 

police officer, he received extensive training, which put him on clear notice of SPPD’s 

expectations. Nevertheless, his misconduct was a severe departure from expectations, and its 

egregious nature supports Chief Axtell’s discharge decision. 

  ii. Without Merit is the Union Claim that the Grievant Has a Memory Problem that 

Somehow Mitigates the Discipline’s Severity. Prior to the instant arbitration, the SPPD did not 

know that Officer Luna has long been diagnosed with Attention Deficit Hyperactive Disorder 

(“ADHD”). The Union claims this memory-related condition – not untruthfulness – may explain 

why Officer Luna could not recall all of his actions on the evening of June 17, 2018. 

   The City claimed that this explanation, if true, is largely irrelevant because among the 

five (5) false statements Sergeant Olson determined Officer Luna made only one (1) of the 

former’s finding was based on the Grievant’s claim that he did not “recall” something. His other 

four (4) false statement finding are based on Officer Luna’s own definitive statements that were 

found to be contrary to evidence. The only time Officer Luna offered, “I do not recall” as an 

excuse for his conduct was in response to the question of who he was referring to when he 
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said, ”Yes, yes he’s getting him.” Sergeant Olson concluded this statement was false because it 

was made contemporaneously with Tou Cha’s pepper spraying of Shawn Vang. The other four 

(4) false statements at issue are as follows: 

• When asked if he saw bar staff use force against citizens, Officer Luna definitively 
stated “I did not.” Sergeant Olson concluded that Officer Luna’s repeated denial 
of “seeing” anybody getting pepper sprayed was false given abundant record 
evidence to the contrary. 
 

• When asked if he saw anyone that was armed at the scene, Officer Luna 
definitively stated, “I did not see anything at the time.” Again, Sergeant Olson 
concluded that this statement did not withstand the weight of contradictory 
evidence, and the statement was not based on Officer Luna’s not recalling an 
event from the evening in question.  
 

• When asked what he meant by the comment, “That was great. It’s like 
Minneapolis status,” Officer Luna definitively stated the comment was not 
intended to acknowledge he had seen Tou Cha spraying the crowd. Again, this 
definitive statement was contrary to the evidence and, thus, Sergeant Olson 
found it to be false. 
 

• Lastly, Officer Luna definitively stated that he did not intentionally turn his BWC 
away from the crowd, but rather turned his BWC because he heard a vehicle 
approaching at a high rate of speed. This finding was not based on a claim that 
the Grievant did not recall what had occurred. Rather, Officer Luna offered an 
explanation for this conduct that was contradicted by all evidence, and thus was 
found to be false.  
 

  The Union’s claim that the City’s finding of untruthfulness relate to Officer Luna’s claim 

that he could not recall what had occurred on the evening of June 17, 2018 due to his ADHD is 

entirely without merit. Discipline was not issued because Officer Luna could not recall certain 

events: Lapses in memory. Rather, it was issued because of his definitively false statements that 

were contrary to all evidence. The Union’s claim is without merit.  
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  3. The Investigation Was Fair: Sergeant Olson’s IAU investigation was comprehensive 

and fair. (Er. Ex. 1 (IAU #18-0806) Yes, Officer Luna was given two (2) Garrity interviews, which 

is unusual, but that certainty does not suggest that his second interview was somehow unfair. 

As Sergeant Olson testified at the arbitration hearing, Officer Luna’s first interview led him to 

believe the latter was not being accurate or complete. Thus, rather than concluding the 

interview then and there, he offered Officer Luna the opportunity to consider a follow-up 

interview. Officer Luna considered the opportunity, accepting Sergeant Olson’s offer. At his 

second interview, Officer Luna was accompanied by the Union’s president and attorney with 

whom he consulted.  

  Sergeant Olson’s IA #18-0806 Report was considered and sustained by the PCIARC and it 

recommended the Grievant’s discharge. However, the final disciplinary decision rested with 

Chief of Police. After independently reviewing the investigation materials and after convening a 

pre-termination meeting with Officer Luna, Chief Axtell terminated the Grievant.  

  4. The Discipline of the Grievant Does Not Constitute Disparate Treatment. The 

Grievant was not treated disparately vis a vis the discipline given to other Saint Paul police 

officers. Arbitrator Wallin described the doctrine of disparate treatment as follows: 

   Disparate discipline exists when employees engage in the same misconduct  
  under the same or substantially similar circumstances in the presence of the  
  same or substantially similar mitigating factors but are assessed with significantly 
  different penalties.  

 
 School Service Employees, Local 284 and Robbinsdale Area Schools, BMS Case No. 98-PA-374 

(Wallin, 1998) The disciplinary matters adjudged during Chief Axtell’s tenure as Chief of Police 

are in evidence and none involved termination. (Un. Ex. 1) This evidence, the City maintains, 

does not support the Union’s disparate treatment thesis. None of these cases are remotely 
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similar to Officer Luna’s case. They include a written reprimand, as well as a 1-day, 5-day, 30-

day and multiple 3-day suspensions for such unique offenses as failure to investigate, 

insubordination, pursuit activities, lying to supervisors, and on-duty sexual relations. (Id.) At the 

arbitration hearing, Chief Axtell testified that before disciplining Officer Luna he considered 

comparable cases, only to conclude there were none. He identified five (5) components of the 

Officer Luna’s case that made the latter’s misconduct unique. Said components include Officer 

Luna’s (1) dehumanizing comments regarding the victims of Tou Cha’s pepper spraying, (2) 

disrespectful laughter at the crowd’s pain, (3) failure to take control of the situation, (4) 

intentional act of turning his BWC away from the bar to conceal evidence, and (5) lying under 

Garrity. None of the Union-proffered comparable cases involve all five (5) of these component 

parts. Further, none of them involved Officer Luna’s failure to intervene, failure to interview, 

and failure to detain, as discussed supra.  

  In addition, the Union avers, Officers Semelis and Luna were at the Checker Bar scene 

on the night in question and the behavior of each was similar. Yet, Officer Luna was discharged 

and Officer Semelis was not even disciplined. This disparate treatment, the Union maintains, is 

indefensible. However, the City takes umbrage, arguing that the evidence describing Officer 

Semelis’ conduct at the bar does not support a misconduct finding. (IA Report #18-0806, Tab 2, 

pp. 60-61) Officer Semelis was the last officer to arrive at Checker Bar, exiting his squad car at 

03:16:59 or about six (6) minutes after Officer Luna’s arrival. As such, he observed much less 

than did Officer Luna – Officer Semelis arrived after Tou Cha hit Victor Hurnysa and after Tou 

Cha first peppered the assembled crowd outside of the Checker Bar; he assumed the other 

officers at the scene knew what was going on and that they were investigating the incident and 
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speaking to the people involved; he did not see Tou Cha carrying pepper spray; and he did not 

know what the other officers were laughing about, thinking it had to do with something that 

occurred prior to his arrival. (Er. Ex. 3,Tab 14) 

  BWC footage shows that when Tou Cha was pepper spraying Shawn Vang, there was a 

light pole directly between Officer Semelis and Tou Cha, blocking his view of the incident. 

Further, BWC footage does not show Officer Semelis laughing, joking, or making comments 

about that incident. When interviewed, Officer Semelis did not provide inaccurate or 

inconsistent statements under Garrity. Hence, the City avers, Officer Luna’s misconduct is 

unparalleled and he was not treated disparately relative to Officer Semelis’ conduct.  

  Ultimately, the City requests, based on the evidence in the record and for all of the 

foregoing reasons, the Arbitrator find there was just cause to terminate Officer Luna. The 

grievance should be denied in its entirety.  

 V.II.  Union’s Arguments: As Officer Luna repeatedly stated, while on duty at the Checker Bar 

on the night of June 17, 2018, he did not see Tou Cha strike Victor Hurnysa with an ASP baton; 

he did not observe Tou Cha pepper spraying bystanders; and he did not see Tou Cha shotting 

pepper spray directly at Shawn Vang’s face. The City takes exception, maintaining that Officer 

Luna was being untruthful. For that and for of his failure to (1) stop Tou Cha’s misuse of force, 

(2) call medics for assistance, and (3) conduct a preliminary field investigation as the crowd at 

the Checker Bar was breaking up, the City contends that Officer Luna was justly terminated for 

Improper Conduct.  

 The Union maintains that the evidence supports Officer Luna’s statements that he did 

not observe any actual assaults. Nevertheless, to his credit, Officer Luna acknowledged that he 
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deserves discipline. He admitted to having behaved unprofessionally and he agreed that he 

should have intervened in the melee. To its disrepute, the Union continues, the City’s discharge 

of Officer Luna without “just cause” violated Article 28, § 28.1 of the CBA. (Jt. Ex. 1)   

 V.2.A. Trustworthiness – Is Officer Luna trustworthy? Yes, the Union maintains. Nearly 

four (4) months elapsed between the June 17, 2018 Checker Bar incident and the October 2, 

2018 SPPD’s Internal Affairs Unit’s (“IAU”) first interview of Officer Luna. (Er. Ex. 1, Tabs 2 & 8) 

During these same four (4) months Officer Luna responded to 501 calls for police service. (Un. 

Ex. 2) Therefore, the Union argues, it is reasonable that when answering some questions about 

the Checker Bar incident, Officer Luna may have forgotten significant details. Moreover, Officer 

Luna’s lack of a detailed memory regarding every aspect of June 17, 2018 events may be 

explained by his long-ago diagnosis of ADHD, a medical condition that for personal reasons he 

chose not share with Sergeant Olson when being interviewed.  

 Further, Sergeant Olson, the present matter’s IAU’s interviewing officer, questioned 

Officer Luna based on what he, Sergeant Olson, had seen on video footage.6 Too, what he saw 

on video was taken at multiple angles, by BWC, ICC and by an area surveillance camera. From 

these videos, Sergeant Olson saw what happened at Checker Bar on the night in question. He 

had perfect 20/20 hindsight; he could study the videos frame-by-frame; he could rewind the 

videos and watch them time and again. As he questioned Officer Luna about the June 17, 2018 

Checker Bar incident, Sergeant Olsen would compare Officer Luna’s answers to what actually 

happened via video, now seen by both men. Officer Luna often responded to Sergeant Olson’s 

 
6 At the interview, “Officer Luna was given a laptop with a copy of his BWC footage to review prior to the 
interview. The laptop and video were kept on the table, so he could refer to it if necessary.” (Er. Ex. 1 (IA #18-
0806), Tab 2, p. 7)   
 



 43  
 

questions by relating what he actually remembered seeing on the night in question rather than 

what was seen on video. Yes, Tou Cha struck Victor Hurnysa with an ASP and, yes, Tou Cha 

pepper sprayed Shawn Vang in the face and so forth, it’s all on video footage.  However, Officer 

Luna testified, he did not observe these events when they occurred in “real time.”  

 Still further, the Union emphasizes, the Checker Bar scene was loud, dynamic, and it 

involved numerous people. Based on this fact, plus, as mentioned supra, the long investigative 

time lapse during which Officer Luna responded to hundreds of other police calls, it is 

understandable that his memory of events would not correspond with BWC accounts. Such 

incongruity is not proof of lying, as the Employer concluded. For example, consider the 

following transcribed exchange that took place on October 2, 2018, during Officer Luna’s first 

IAU interview:  

 Sgt. Olson:  When you were there, did you see anyone that was armed? 
 
 Officer Luna:  No, I did not. 
 
 Sgt. Olson:  Did you see anybody with a pepper spray or an ASP? 
 
 Officer Luna:  No, I did not. 
 
 Sgt. Olson: Okay. So when I’m looking at this, you walk up and security, there’s  
   someone that’s wearing a security uniform. And in his left hand it looks  
   like he has pepper spray. 
 
 Officer Luna: Okay. 
  
 Sgt. Olson: And right in front of you is a person with a standard ASP and pepper  
   spray. At the time you’re saying you didn’t see.  
 
 Officer Luna: No, I did not. I did not see anything in anybody’s hand at the time,  
   watching the video, I can see it. 
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(Er. Ex. 3, Tab 9, pp. 2 & 3) Officer Luna was being truthful. Later in that interview, after the 

topic had turned to pepper spray, the following Q and A transpired:   

 Sgt. Olson: So you’re telling me that you smelled pepper spray in the air? 

 Officer Luna: Correct. 

 Sgt. Olson: And you, but you didn’t see anyone being pepper sprayed? 

 Officer Luna: I don’t recall seeing anybody get pepper sprayed at the time, watching  
   the video now, you can probably go back and say that, yeah, I could  
   maybe observe somebody getting sprayed, but at the time I don’t recall  
   seeing anyone get sprayed until watching the video. …  
  
 Sgt. Olson: It’s very hard for me to believe that you’re not seeing it if you’re laughing  
   about it. Yeah, I’m done. Set up another appointment. Probably have to  
   talk. 
 
(Id., pp. 6-7; Italics added) Clearly, the Union contends, Sergeant Olson’s abrupt termination of 

the interview and his partial remark, “It’s very hard for me to believe …,” suggests that he had 

made up his mind, concluding that Officer Luna was being untruthful, when he was not.  

  Finally, the Union calls attention to Sergeant Olson’s January 9, 2019 second interview 

of Officer Luna when the following exchange took place: 

 Sgt. Olson: Did the bar staff or the officers use any kind of force including chemical  
   irritant pepper spray in your presence? 
 
 Officer Luna: I did not see anyone get pepper-sprayed. I was near the intersection and I  
   was observing another male on the south side of the bar and I was  
   commenting on his outfit that he chose to wear that night. And I was  
   focused on him when I smelled ASR in the air. And I had seen somebody  
   … suffering from the effects of ASR. And then you had pointed out that it  
   appeared that another officer either gave me a motion like somebody  
   was sprayed at the time, So … but I did not directly see anyone get  
   pepper sprayed.  
  
 Sgt. Olson: When I watched the video, and you said that you’ve already watched  
   body work camera. It appears that a woman is yelling and telling Mr. Cha  
   not to spray. And it sounds as though that you’re laughing and you’re  
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   saying “Yes, that’s great that’s good fun for everyone. Yes, I love it.” And  
   this appears at that particular time, appears that comments are being  
   made about the spraying. Do you know, at this time this “Yes,” and this  
   laughter, if that was in reference to spraying?  
 
 Officer Luna: At that time I made those comments which were inappropriate   
   comments that I should not have made. And those comments were made 
   based on the smelling the ASR in the air, seeing someone suffering from  
   the effects of ASR, which I know because I have been pepper sprayed.  
   And that is where I put together in my mind that somebody had been  
   sprayed but I did not directly see anyone get pepper sprayed.  
 
(Er. Ex. 3, Tab 10, pp. 3-4; Italics added) The City found Officer Luna’s first and second interview 

statements, “I don’t recall seeing anybody get pepper sprayed at the time,” and “I did not see 

anybody get pepper sprayed,” respectively, to be untruthful. (Er. Ex. 1, Tab 2, p. 55) During his 

second interview, while denying he saw any spraying take place, based on audible BWC 

footage, Officer Luna is heard laughing while saying, “Yes, that’s great. That’s good fun for 

everyone. Yes, I love it.” The Union argues that said laughter and Officer Luna’s “Yes, that’s 

great …” remark is what caused the City to believe that he is untruthful. However, for having 

made these remarks, the Union continues, Officer Luna readily admitted “… they were 

inappropriate comments that I should not have made.” (Er. Ex. 3, Tab 10, p. 4)  

 Because BWC footage shows that pepper spraying took place does not prove that 

Officer Luna witnesses the pepper spraying, the Union urges. Even if he did, given memory 

fragility, Officer Luna could have honestly forgotten that he witnessed pepper spraying. At best, 

the City proved that Officer Luna’s memory is fragile: It did not prove Office Luna was 

deliberately untruthful.  
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 V.2.C. Corrective Action, not Termination for Officer Luna’s Failure to Act –  

 i. Failure to Intervene/Investigate: Officer Luna admitted that he did not intervene in 

the general melee, attempt to disburse the crowd, and he neither investigated who was doing 

the pepper spraying nor did he investigate the Cha/Hurnysa striking incident. Regarding the 

latter, the Union contends, the record includes exculpatory BWC evidence, proving that Officer 

Luna, as he repeatedly stated, did not see Tou Cha strike Victor Hurnysa.  

 Officer Rhoades BWC shows that Tou Cha either struck or pushed Victor Hurnysa from 

behind causing him to fall off the curb and into Arcade Street. (Rhoades BWC Video 0806 

(03:12:56)) At that very same time – 03:12:56 – Officer Luna’s BWC shows he was looking to the 

east, down Jenks Street. Thus, he did not see the strike or push. However, a few seconds later, 

Officer Luna turned back to the north, looking down Arcade Street, where he might have seen 

Victor Hurnysa getting up off the street. (Luna BWC Video 0806 (03:13:02)) At the hearing, even 

Chief Axtell conceded the Officer Luna did not see the referenced incident. With this as 

background, Officer Luna admitted that he should have intervened after pepper spray was 

deployed, and he should have investigated who was doing the pepper spraying. Most certainly, 

the Union summarizes, because the City disregarded mitigating admissions like these, its 

discharge of Officer Luna was excessive. 

  ii. Bar Staff’s Use of Pepper Spray/SPPD Training: Officer Luna knew pepper spray had 

been deployed: He could smell it. However, the Union argues: (1) There is no evidence showing 

that the presence of pepper spray in the air is either an assault or is illegal; (2) Bar staff may use 

pepper spray in the exercise of reasonable force in defense of a person or the person’s property 

(See: Minn. Stat. § 624.731, subd. 2(a)); and (3) Pepper spray’s use is exacerbated by the fact 
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that the SPPD does not specifically train officers on what to do when bar staff use pepper spray. 

(Er. Ex. 2, Tab 2, p. 43) The City’s failure to provide pepper spray training is a mitigating 

circumstance, the Union maintains.   

 iii. Officer Luna Did Not Observe Tou Cha Pepper Spray Shawn Vang: Officer Luna knew 

pepper spray had been deployed, but he did not observe Tou Cha pepper spray anyone, 

including Shawn Vang. Officer Smith’s BWC shows Tou Cha spraying Shawn Vang. (Smith BWC 

Video 0806 (03:16:58)) However, at that very moment, the Union points out, Officer Luna’s 

BWC shows him standing at the Checker Bar’s northeast corner and looking toward the east, 

down Jenks street. (Luna BWC Video 0806 (03:16:58)) Officer Luna can be heard talking, 

laughing and is seen smiling. However, he did not observe the Cha/Vang spraying incident, as 

proven by BWC evidence. He was being truthful, while being regrettably unprofessional. Officer 

Luna witnessed neither the Victor Hurnysa nor the Shawn Vang incidences. Therefore, the 

Union maintains, Officer Luna’s conduct was far less egregious than argued by the City and, 

while corrective action is appropriate, discharge is punitive and excessive. 

 iv. An “Over Watch” is not a Conspiratorial Cover Up: On August 15, 2018, an IAU 

Warning was given to Officer Luna and the others involved in the Checker Bar incident. It stated 

that the IAU had received complaints alleging that said “Officers intentionally turned away 

while the assault was taking place to avoid capturing the incident on BWC.” (Er. Ex. 2)  

 In connection with this complaint, during Sergeant Olson’s second interview with Officer 

Luna, the latter was asked how he should respond when seeing a citizen being assaulted. (Er. 

Ex. 3, Tab 10, p. 8) Officer Luna answered, “To act. To determine and investigate if there has 

been a crime or what occurred at that situation.” (Id.) Then, when asked, Officer Luna 
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acknowledged that he did not try to determine if a crime had been committed nor did he talk 

with any potential victims. (Id.) Next, Sergeant Olson asked whether he turned his “… BWC 

away from the crowd intentionally?” (Id.) He answered: “No, I did not.” (Er. Ex. 3, Tab 10, p. 9) 

Yet, the City points out, immediately following the Cha/Vang spraying incident, with the six (6) 

officers assembled at the intersection of Arcade and Jenks Streets, when Officer Grundei called 

out, “over watch guys, over watch,” in unison the officers turned away from the crowd that was 

standing on the sidewalk in front of the bar. (Id.) The City contends the police officers used the 

term “over watch” as a signal to turn away from offensive conduct that otherwise would be 

captured by their BWCs. However, the Union notes, Officer Luna did not respond to the alleged 

non-verbal signal from Officers Grundei and Smith. Rather, he continued looking north down 

Arcadia Street and only turned away when hearing a vehicle approaching at a high rate of 

speed from the opposite direction: A vehicle undeterred by the presence of several marked 

squad car with lights activated blocking a lane of traffic. (Luna BWC Video 0806 (03:17:25Z)) 

Officer Luna stated: “I turned to look from an officer safety point of view to make sure that 

none of us got hit by a car.” (Id.) Ultimately, the Union claims, Officer Luna did not take any 

preemptive actions because the vehicle maintained its own lane and passed through the 

intersection without incident. 

 The City’s “over watch” theory notwithstanding, when asked, each officer described his 

understanding of the term. None understood it to be a nefarious non-verbal signal. Officer Luna 

described it as a military term for “… watching your surroundings … watching what’s behind 

you, what’s in front of you. Watch to the sides.” (Er. Ex. 3, Tab 10, p. 10) Officer Smith stated 

the term is used to signal colleagues to “… just watch out for other officers’ backs. To keep an 
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eye on everybody. Like what’s going on around you, kind of a 360 scan, if you will.” (Er. Ex. 3, 

Tab 7, p. 23) Officer Grundei explained, “It’s a common military term for a situational 

awareness…” (Er. Ex. 3, Tab 8, p. 8) Officers Wild, Rhoades and Semelis similarly describe the 

meaning of the term “over watch.” Indeed, Officer Wild associated the term with the 

Academy’s FTO Sergeant Duggan. Sergeant Duggan adamantly taught that we have “… an over 

watch officer on every stop.” (Er. Ex. 3, Tab 12, p. 10)  

 Finally, the Union argues, the officers consistently denied that the term “over watch” 

was used as a signal to turn their BWC away from a scene. If that were its meaning and shortly 

before the term was used, the Union rhetorically asks why Officer Grundei said, “So … we’re not 

gathering no information are we?” (Er. Ex. 3, Tab 35, p. 3) To which Officer Smith immediately 

responded, “Yeah, what? No, keep ‘em on,” believing Officer Grundei was thinking about 

turning off his BWC. (Smith BWC Video 0806 (03:13:47)) Officer Smith would not have 

instructed Officer Grundei to leave his BWC on only to then use the term “over watch” as a 

signal to other officers to turn the BWCs away.   

 V.2.D. City’s Non-Attempt at Progressive Discipline – Per Article 28.1 of the CBA, 

quoted supra, the City may discipline an employee for “just cause only and in accordance with 

the concept of progressive discipline.” (Jt. Ex. 1) Citing a scholarly tome, the Union avers that 

just cause requires that the level of discipline meted out by the employer must balance the 

offense against mitigations, such as, the employee’s tenure, performance and prior disciplinary 

history. Norman Brand, Discipline and Discharge in Arbitration, (3rd ed., 2015). 

 i. Progressive Discipline is Appropriate: Progressive discipline involves the imposition of 

a lesser form of discipline in order to give the employee – particularly one who is highly trained 
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– a chance to correct his/her unacceptable behavior and, once again, to be a productive 

member of the workforce. Officer Luna was not granted the remedial opportunity that is 

progressive discipline. (Id.) 

 Officer Luna successfully completed FTO; functioned successfully as a SPPD police officer 

for 4½ years; received letters of commendation; with the exception of a  “written reprimand,” 

he has no prior disciplinary events; his overall annual performance evaluations are consistently 

“satisfactory,” reflecting his willingness to learn,7 his dedication to building community-SPPD 

relations,8 and his involvement in the Saint Paul Explorer’s Program; and several months after 

the June 17, 2018 Checker Bar incident, the City sent Officer Luna to FTO school to become a 

FTO instructor. In all, the Union contends, Officer Luna is a valuable SPPD resource whose 

behavior can be corrected. The instant matter, it argues, is a textbook example of when 

progressive discipline should be utilized as demonstrated by Officer Luna’s SPPD employment 

history, which consists of numerous mitigating considerations, which the City has chosen to 

ignore.  

 
7 Officer Luna’s last three (3) supervisors commented as such in his 2016, 2017 and 2018 performance evaluations. 
In 2016, Sergeant Duggan remarked, Officer Luna, “… shows a consistent desire to learn and grow ...”; “he is 
receptive to guidance and debriefing from calls for service …;” “[H]e routinely asks for suggestions and feedback on 
a variety of calls which shows the desire to continue to learn;” and he “… responds well to guidance.” (Un. Ex. 4, p. 
000023 & p. 000026) In 2017, Sergeant McAlpine remarked, Officer Luna, “… takes direction from his supervisors.”, 
“… routinely seeks feedback for his supervisory and peers …;” and “… willingly accepts and seeks guidance and 
criticism from his peers and tour sergeants.” (Id., p. 000016 & p. 000017) In 2018, Sergeant Omari commented that 
Officer Luna “accepts feedback,” and “responds to developmental guidance,” and “is still in the early years of his 
career and therefore, will continue to improve his knowledge and abilities as a police officer.” (Id., pp. 00005-
00007) 
8 In his 2017 evaluation of Officer Luna, Sergeant McAlpine remarked that he “… is heavily involved in the ‘Police 
Explorer Program’ and has spoken to me at length about the pride he takes in instructing our communities’ youth;” 
and “Officer Luna volunteers to attend community engagement initiatives such as ‘Safe Summer Nights’ and ‘Shop 
With a Cop’ because he understands the effect of building relationships within our community.” (Un. Ex. 4, p. 
000016) 
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 Next, the Union claimed, if Chief Axtell had reviewed Officer Luna’s personnel file, he 

would have seen several letters of commendation and solid performance evaluations in which 

Officer Luna’s supervisors describe a young police officer who works tirelessly to become one of 

Saint Paul’s finest. Yes, Officer Luna made mistakes on June 17, 2018 and, for doing so, he has 

expressed regret. He will not repeat his misbehaviors, the Union maintains, and the CBA’s 

promise of “progressive discipline” ought not to give way to political pressures.   

 V.2.E. Discharge is Excessive Compared to Other Cases of SPPD Discipline -- Citing 

Discharge and Discipline, the Union observes that “Arbitrators find just cause lacking when the 

evidence shows that the employer has been inconsistent … in its enforcement of work rules.” In 

the present matter, Officer Luna was discharged, a level of discipline that is inconsistent with 

other disciplines the SPPD has meted out.  

 i. With Nearly Identical Conduct Officer Semelis is not Disciplined while Officer Luna is 

Discharged: Officers Semelis and Luna exhibited nearly identical behaviors on June 17, 2018 at 

the Checker Bar. Yet, Officer Semelis was not discharged. Officer Luna’s squad car was the 

second to arrive at the scene; whereas, Officer Semelis was the last – the fourth squad car – to 

arrive. As secondary officers, the Union asserts, both men were to maintain cover and safety for 

the primary officers, namely, Officers Smith and Rhoades. Like Officer Luna, Officer Semelis 

smelled pepper spray when he arrived on the scene. (Er. Ex. 3, Tab 14, p. 7) He did not know 

who had done the spraying – whether a citizen or a police officer – and, like Officer Luna, he did 

not investigate who did the spraying. (Id.) On point, Sergeant Olson’s IA #18-0806 investigation 

report states that Officer Luna was found to have made false statements and he failed to act. 

(Er. Ex. 1 (IA #18-0806), Tab 2, pp. 55-57) The latter offense pertains solely to Officer Luna’s 
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failure to intervene/investigate who was using pepper spray. (Id., p. 57) Moreover, the BWC 

videos of Officers Luna (03:17:15), Rhoades (03:17:17Z), Smith (03:17:17)) and Grundei 

(03:17:17) show Officer Semelis smiling on the heels of Cha/Vang’s pepper spraying incident. 

While he did not make any comment, his smile is not all that different from laughter, the Union 

argues.  

 Prior to walking north on Arcade Street to pepper spray Shawn Vang, Officer Semelis’ 

BWC shows Tou Cha standing at the corner of Arcade and Jenks Street with a can of pepper 

spray in his right hand. (Semelis BWC Video 0806 (03:16:37)) As well, at 03:16:44, Officer Luna’s 

BWC shows Tou Cha with the pepper spray in his right hand. (Luna BWC Video 0806) When 

Sergeant Olson asked Officer Semelis if he saw anyone carrying pepper spray, he answered, he 

did not. Then, when shown the video with Tou Cha holding the pepper spray, he stated, “I 

didn’t know that.” (Er. Ex. 1 (IA #18-0806), Tab 2, pp. 60-61) As the following exchange 

suggests, this was also Officer Luna’s answer to that same question: 

 Sgt. Olson: And right in front of you is a person with a standard ASP and pepper  
   spray. At the time you’re saying you didn’t see. 
 
 Officer Luna: No, I did not. I did not see anything in anybody’s hand at the time   
   watching the video now, I can see it. 
 
 (Er. Ex. 3, Tab 9, p. 2) Quizzically, the Union questions, why does the City accept Officer 

Semelis’ statement as truthful but Officer Luna’s as untruthful?  

 Finally, regarding “over watch,” when this term was uttered, Officer Semelis turned his 

body and BWC completely around. When asked why, he stated: 

   I just turned around to look around the scene … I just kinda pan the area. I  
  wasn’t trying to turn away from any incident. I was unaware that something was  
  unfolding. I didn’t know that that was going on.  
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(Er. Ex. 1 (IA #18-0806), Tab 2, p. 61) Officer Semelis didn’t know what was going on. In 

contrast, as noted supra, Officer Luna explained that he turned around because he “… heard a 

vehicle approaching from the south at a high rate of speed.” (Er. Ex. 1 (IA #18-0806), Tab 2, p. 

57) Again, the Union notes, without providing any rationale the City accepted Officer Semelis’ 

reasons for turning around as truthful, but not Officer Luna’s.   

 The City did not explain or justify why it discharged Officer Luna and did not discipline 

Officer Semelis for the same conduct. Said disparate and inconsistent disciplinary treatment, 

the Union urges, violates the doctrine of just cause and, therefore, its grievance should be 

sustained.  

 ii. Discipline of Other SPPD Employees Shows that Officer Luna’s Discharge is 

Excessive: Chief Axtell disciplinary practices demonstrate a preference for progressive discipline 

short of discharge. Suppressing the names of previously disciplined employees, consider the 

following illustrative cases: 

• On January 10, 2019, Officer A was given a written reprimand for addressing a citizen in 
an unprofessional manner and for handcuffing her only to learn subsequently that she 
was not part of the call he was investigating. (Un. Ex. 1, p. 000110) 
 

• On January 10, 2019, Officer B was given a one-day suspension for “disrespectful and 
inappropriate” comments leveled at juvenile offenders that were unnecessary, 
unprofessional and inconsistent with the values of the SPPD. (Id., p. 000140-141)  
 

• On July 12, 2019, Officer B was given a one-day suspension for “direct insubordination.” 
(Id., p. 000038) While processing a traffic stop, a supervisor directed him to process the 
subject for DWI and, even though impaired, Officer B did not book the subject for DWI. 
(Id.)  
 

• On February 4, 2019, Civilian A was given a three (3) day suspension for asking a co-
worker “… to lie … to cover for your [his] late arrival. Civilian A had previously been 
counselled and reprimanded for repeated tardiness. (Id., p. 000139) 
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• On May 14, 2019, Officer C was given a five (5) day suspension for an off-duty fight that 
resulted in criminal charges in violation of SPPD policies and Civil Service Rules. (Id., p. 
000101) 
 

• On May 15, 2019, Officer D was given a thirty (30) day suspension for having sexual 
relations while scheduled on-duty and while working off-duty; for violating SPPD policy 
regarding a take home squad car; and for falsification of records. (Id., p. 0000830)  
 

• On August 8, 2019, Officer E was given a three (3) day suspension for “direct deceit,” 
having lied to his supervisor. (Id., 000128-129)  
 

• On December 19, 2018, Sergeant A was given an oral reprimand for arresting a citizen 
and, thereafter, discussing with him whether or not he ought to be arrested, giving the 
impression that the arrest decision was arbitrary and based on prior interactions with 
the citizen.     
 

• On March 7, 2018, Sergeant B was given a five (5) day suspension for failing to conduct a 
full and complete investigation of a possible sex crime victim in violation of SPPD’s 
attention to duty and investigation policies. (Id., p. 000001) 
 

• On March 27, 2018, Officer F was given a five (5) day suspension for failing to write a 
report following an unnecessary use of force incident, causing minor injury, during 
which his BWC was powered off. This was Officer F’s second such excessive use of force 
incident. (Id., pp. 000072 & 000073) 
 

• On June 28, 2018, Officer G was given a three (3) day suspension for failing to: (i) 
activate his BWC; (ii) air that he was the second squad in a vehicle pursuit; (iii) stop his 
pursuit when ordered to do so by a supervisor; and complete a supplementary report. 
(Id., p. 000060)  
 

• On August 6, 2018, arising out of a burglary case, Officer H and Sergeant C were given 
written reprimands for not conducting a “preliminary investigation” and “for failing to 
document actions and statements involving the investigation of the case.” (Id., p. 
000028) 
 

Based the foregoing, the Union contends that Chief Axtell issues suspensions, not terminations, 

as discipline in cases that involve lying, failing to investigate and failing to write reports, not to 

mention suspensions for the above-noted more serious instances of misconduct. Without 
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question, the Union concludes, to have discharged Officer Luna is far harsher than the instances 

of progressive discipline shown to other officers. Such disparate treatment cannot be justified.  

 For all of the reasons discussed supra, the Union argues, Officer Luna was not 

discharged for just cause in violation of Article 28, § 28.1 of the CBA. (Jt. Ex. 1) The City’s 

discharge decision was punitive, not corrective and its decision is out-of-step with the 

corrective discipline given to other SPPD officers and employees. Officer Luna should be 

immediately reinstated as a police officer and made whole for period of time he has been 

discharged less the period of time for which he may be found subject to corrective discipline.  

VI. ANALYSIS AND OPINION 

  VI.1. Just Cause & Alleged Violations: By contract, the City may not discipline – 

discharge – a police officer without “just cause.” Article 28, § 28.1 of the CBA states: “The 

employer will discipline employees for just cause only and in accordance with the concept of 

progressive discipline.” (Jt. Ex. 1) The word “discipline,” as used in this quote is defined in this 

section of the CBA to mean “oral reprimand, written reprimand, suspension, demotion and 

discharge.” (Id.) However, the term “just cause” is neither defined in this CBA nor is it defined in 

most CBAs.  

 By way of arbitral precedent, for the employer to discipline – discharge – an employee 

for just cause has come to mean that the employer has met its burden of proving by 

preponderant evidence that the employee failed to meet one or more fundamental obligations 

that exist in the employment relationship. Additionally, the term just cause includes employee 

protections designed to insure “fairness” in disciplinary situations. For example, it guarantees: 

(1) That the employer’s disciplinary decision results from credible facts acquired through a fair 
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investigation; (2) That the resulting level of discipline “fits” the proven offense; (3) “Industrial 

equal protection,” which prohibits different penalties for comparable offenses – “Like cases 

should be treated alike;” and (4) Except in cases involving the most extreme breaches of the 

employment relationship, the term just cause encompasses the principle of “progressive 

discipline,” which involves weighing aggravating/mitigating factors and the employee’s 

employment record as well as discerning whether leniency will cause the employee to 

positively modify his/her future conduct. See: Discipline and Discharge in Arbitration (Norman 

Brand, Editor-in-Chief, BNA Books, 1999) and Elkouri & Elkouri, How Arbitration Works, 6th 

Edition (Alan Miles Ruben, Editor-in-Chief, BNA Books, 2003) Virtually all of these facets of just 

cause exist in the instant matter.  

 The Improper Conduct complaint that was brought against Officer Luna concerned 

events that transpired on the night of June 17, 2018 at the Cracker Bar located in Saint Paul, 

Minnesota. Said events resulted in allegations of misconduct that were investigated and 

affirmed by a SPPD IAU as is thoroughly described in its IA Report #18-0806. The IAU’s 

misconduct findings were sustained following an internal IAU review, were sustained by the 

PCIARC and, ultimately, were sustained by Chief Axtell who made the decision to discharge 

Officer Luna.  

 Officer Luna was charged with failing to act, failing to perform the duties of a police 

officer, and for making false statements in violation of the following SPPD policies and rules: 

• 16.B – City of Saint Paul Civil Service Rules – Rule 11. Incompetent or inefficient 
performance of the duties of the employee’s position. Rule 18. Any false statement or 
fraudulent conduct or deception, or connivance with any person in making any false 
statement, engaging in any fraudulent conduct, or attempting any deception of any 
official City business.  
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• 150.05 Integrity – The public demands that the integrity of its law enforcement officers 
be above reproach, and the dishonesty of a single officer may impair public confidence 
and cast suspicion upon the entire department. Succumbing to even minor temptations 
can be the genesis of a malignancy which may ultimately destroy an individual’s 
effectiveness and may contribute to the corruption of countless others. An officer must 
scrupulously avoid any conduct which might compromise the integrity of her/himself, 
fellow officers, or the department.  
 

• 150.09 Attention to Duty – As most police work is necessarily performed without close 
supervision, the responsibility for the proper performance of an officer’s duty lies 
primarily with the officer. An officer carries a responsibility for the safety of the 
community and fellow officers. S/he discharges that responsibility by the faithful and 
diligent performance of assigned duty. Anything less violates trust placed by the people, 
and nothing less qualifies as professional conduct. 
 

• 230.12 Civil Service Rules, Discipline – Rule 11. Incompetent or inefficient performance 
of the duties of the employee’s position (specific instances to be charged). Rule 18. Any 
false statement or fraudulent conduct or deception, or connivance with any person in 
making any false statement, engaging in any fraudulent conduct, or in attempting any 
deception in any official city business.  
 

• 230.20 Department Rules of Conduct – The following are acts which are prohibited by 
members of the Saint Paul Police Department: Rule 2. Failure to perform a duty 
imposed by law, Saint Paul City Charter, civil service rules or department of police 
orders. Rule 4. Making a false report, either written or oral. Rule 33. Fail as a sworn 
member of the Saint Paul Department of Police to take appropriate action to protect the 
life and property, preserve the peace, prevent crime, detect and arrest violators of the 
law, or enforcement of all federal, state and local laws and ordinances coming within 
departmental jurisdiction.  
 

• 423.00 Preliminary Field Investigations – The patrol officer is responsible for the 
preliminary investigation of all crimes and incidents which are assigned or reported to 
her/him or which s/he discovers. 
 

(Er. Ex. 1 (IA #18-0806), Tab 2, pp. 66-68)  

 Vl.2. False Statements:   

 1. False: Officer Luna’s claim that he did not see anyone who was armed: After arriving 

at the bar, Officer Luna walks toward Officers Smith and Rhoades, who are standing in the 

street a few feet away from the curb on the north-east corner of Arcadia and Jenks Street. As 
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shown on Officer Luna’s BWC, standing on that corner’s sidewalk is a crowd of people, including 

Tou Cha and a man in a shirt marked “Security.” Both men were armed: Tou Cha with an ASP 

baton and pepper spray, and the Security person with pepper spray. Notwithstanding the fact 

that he had been trained to be observant when at a crime scene, since he had just arrived at 

the bar, it is quite possible he did not immediately notice the arms, as he stated during both 

Garrity interviews. At that point in time he was being truthful. However, later that night, 

credible evidence establishes that he saw an armed Tou Cha randomly pepper spraying the 

bar’s crowd and, subsequently, he saw Tou Cha squirting pepper spray at Shawn Vang’s face 

and at the surrounding crowd. 

 While only marginally visible, Officer Luna’s BWC footage shows Tou Cha spraying a 

crowd of citizens who were standing on the sidewalk in front of the bar at 03:15:22. (Luna BWC 

Video 0806) However, loud and clear, at 03:15:24 Officer Luna is heard laughing; at 03:15:27, 

he exclaims, “Yes!”; at 03:15:35, he states: “That’s great. That’s great fun for everyone … I love 

it”; and at 03:15:59, he repeats “Yes, I love it.” (Luna BWC Video 0806) In context, his BWC 

marginal video footage plus its concurrent audio recordings of laughter and entertaining 

remarks constitute convincing evidence that Officer Luna saw an armed Tou Cha, and witnessed 

his use of said arms.  

 Additionally, at 03:16:58, Officer Luna’s BWC video captures his sighting of Tou Cha 

pepper spraying Shawn Vang and his associates. (Luna BWC Video 0806) At 03:17:12, he is 

heard laughing and, one (1) second later, he is heard saying, “Yes, yes. Did you see that that? 

He’s, he getting him.” (Lund BWC Video 0806 (03:18:13); Er. Ex. 3, Tab 39, p. 5) Again, the 

undersigned concludes, the video footage of Tou Cha squirting pepper spray at Shawn Vang’s 
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face and at the surrounding crowd, plus Officer Luna’s contemporaneous laughter and affirming 

statements is preponderant proof of the behavior asserted, namely, that he saw that Tou Cha 

was armed with pepper spray and he saw him use it.   

 2. False: Officer Luna claims that he did not see bar staff use force against citizens: 

During his first Garrity interview, Officer Luna answered, “I did not,” when asked whether he 

observed bar staff or police use force against citizens. (Er. Ex. 3, Tab 9, p. 2) He also stated, “I 

did not observe anybody get sprayed,” when asked if he witnessed the use of pepper spray 

against citizens. (Id.) However, as discussed supra, the undersigned determines that Officer 

Luna not only saw Tou Cha was armed with pepper spray but, given contextual utterances, he 

observed him spraying citizens and Shawn Vang.  

 Another challenge to Officer Luna’s honesty relates to his multiple observations of 

having smelled pepper spray in the air. When asked, “… who was using the pepper spray?” He 

replied, “… it was more than likely the security staff that was trying to disperse the crowd and 

get them to leave the property.” (Er. Ex. 3, Tab 10, p.4) This answer, the City persuasively 

argued, shows that Officer Luna knew and saw Tou Cha (i.e., said night’s personification of the 

“security staff”) with pepper spray that he was using.    

 3. False: Officer Luna’s explanation of his statement, “That was great, it’s the 

Minneapolis status:” The quoted, “That was great, it’s the Minneapolis status,” was a remark 

Officer Luna voiced approximately one (1) minute after Tou Cha had sprayed the bar’s crowd 

for the first time. When asked what is meant by it, Officer Luna responded:   

  Just something I have heard before of them … I believe they would spray a  
  crowd to get them to disperse. At [sic] like a big thing. Something I have just  
  heard about. Never seen.  
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(IA #18-0806, Tab 2, p. 8) This response was a lie, the City maintained. Rather, the City 

hypothesized, the comment “Like Minneapolis status” suggests that Officer Luna held Tou Cha’s 

spraying in high regard. While interesting, absent supporting data or evidence, the Arbitrator 

rejects this hypothesis.  

 4. False: Officer Luna’s explanation for his statement, “Yes, yes … Yes. Did you see 

that? He’s, he’s getting him:” As Tou Cha is pepper spraying Shawn Vang and other individuals, 

Officer Luna is heard laughing and making the quoted remark. Said conduct and remark caused 

the City to challenge his denial of having seen any spraying event. However, Officer Luna’s only 

reply is that his above quoted remark was “inappropriate.” To prove the Grievant was being 

untruthful, the City persuasively argued that the remarks were made during Tou Cha’s pepper 

spray assault of Shawn Vang; the quote refers to a “he” and a “him” – two (2) men and there 

were no other than Tou Cha and Shawn Vang; and, finally, the quote is specific, not general. 

Absent an explanation that contradicts the City’s analysis and conclusion, Officer Luna was not 

being trustworthy.  

 5. False: Officer Luna stated that the “over watch” alert had nothing to do with his 

decision to turn his BWC away from the crowd: During his second Garrity interview, Officer 

Luna stated that “over watch” is an expression used to alert fellow officers in dangerous 

situations to be aware of their surroundings. (Er. Ex. 1 (IA #18-0806), Tab 2, p.11) “Over watch” 

was shouted out at the Checker Bar scene, but he stated he turned his body and BWC away 

from the scene because he heard a vehicle speeding down Arcade Street and, as the scene’s 

“secondary” officer, he felt responsible for insuring the safety of his fellow officers. (Er. Ex. 1 (IA 

#18-0806), Tab 2, p. 10; Tab 8) False, the City argued, the phrase “over watch’ was a nonverbal 
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signal for all of the officers to turn their BWCs away from the Checker Bar – as they all did – in 

order to conceal any further assaults by Tou Cha. If officer safety was the issue, the City 

continued, when Officers Grundei and Smith’s shouted out “over watch,” any threat would 

most likely have arisen at the bar, not from its opposite direction; if officer safety was the issue, 

it is reasonable to conclude that Officer Luna would have, but did not, verbally alert his 

colleagues to the risk posed by the approaching car; and if officer safety was the issue, Officer 

Grundei’s BWC footage would not show Officer Luna looking over his right shoulder toward to 

bar scene, while his body and BWC was pointing in the opposite direction. (Grundei BWC Video 

0806 (03:17:28)) 

 The foregoing analysis is compelling but not convincing. However, what proves the City’s 

claim that the officers turned away from the bar scene to protect Tou Cha’s interests, is that 

once turned they are all seen smiling and/or laughing, including Officer Luna. (Rhoades BWC 

Video 0806 (03:17:17)) As the approaching car passes the intersection of Arcade and Jenks 

Streets, Officer Luna is heard mimicking the sound of a passing car and, laughingly, he states, 

“Look at the puppy. Did everybody see the puppy?”, and “Dog is driving. Dog was driving.” 

(Luna BWC Video 0806 (03:17:27)) This conduct in combination with the City’s above-listed 

reasons for believing that Officer Luna was not being truthful is credible circumstantial evidence 

that he was not being truthful when he said he turn away from the bar scene because of safety 

concerns.   

 6. Arbitrator’s Findings: By preponderant evidence, the City proved that Officer Luna 

was not being truthful throughout the course of his Garrity interviews. He wrongly denied: (1) 

seeing an armed Tou Cha; (2) observing Tou Cha dispensing pepper spray; and (3) turning away 
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from the bar scene to avoid capturing Tou Cha’s acts of aggression of BWC footage. Further, he 

was neither candid when asked what he meant by the statement, “Yes, yes … Yes. Did you see 

that? He’s, he’s getting him,” nor truthful when explaining that he turned away from the bar 

scene because of his concern for the “safety” of fellow officers.  

 The above-enumerated acts of untruthfulness, false statements, and “false reports,” fly 

in the face of the City’s, SPPD’s and the public’s demand that the integrity of police officers be 

above reproach. Said acts of untruthfulness, as the City determined, violate SPPD policy 150.05 

Integrity; 230.12 Civil Service Rules (Discipline), § 18; 230.30 Department Rules of Conduct, § 4; 

and City of Saint Paul Civil Service Rules, § 18. (IA #18-0806, Tab 2, pp. 66-68) 

 Vl.3. Failure to Act:   

 1. Failure to act when seeing Tou Cha pepper spray citizens and Shawn Vang: As 

concluded supra, Officer Luna saw Tou Cha pepper spray citizens and Shawn Vang. Yet, nothing 

in the record of evidence shows that he intervened. Rather, he stood by, watching, laughing 

and kibitzing.    

 2. Failure to intervene or conduct a preliminary investigation: That Officer Luna did not 

intervene or conduct a preliminary investigation is not in dispute. When asked to explain his 

inaction, Officer Luna said that he did not see Tou Cha pepper spray anyone and he did not 

believe that an assault was taking place: “I saw this as security staff was [sic] dealing with a 

belligerent, large crowd trying to disperse them to leave the property.” (Er. Ex. 3, Tab 10, p. 4 

and p. 7) However, citing Minnesota Statutes, case law and factual aspects of the instant 

matter, the City proved that Officer Luna’s opinion that the security staff was acting lawfully is 

incorrect. Next, the City proffered unchallenged evidence that Officer Luna and all newly 
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trained officers are taught to intervene, to establish control and to conduct a follow-up 

investigation when police officers arrive at a hostile scene – for example, where 15 to 20 

citizens are fighting and/or arguing loudly on a City sidewalk or in a City street. Officer Luna 

failed to act, as instructed. Rather, he stood in the street, watching the mayhem, kibitzing with 

fellow officers, laughing and making derisive comments.  

 3. Failure to intervene and investigate the source of pepper spray that was in the air: 

While allegedly not seeing anybody pepper spraying, Officer Luna admitted to smelling pepper 

spray in the air and believing that, most likely, “… it was … security staff that was just trying to 

disperse the crowd …” (Id.) “Seeing” and “smelling” is a distinction without a difference. Either 

way, the City argued, Officer Luna was obligated to investigate and to interview potential 

victims. Instead, he did nothing! 

 4. Failure to conduct interviews after seeing Tou Cha strike Victor Hurnysa: The City 

claimed that Officer Luna saw Tou Cha use his ASP to strike Victor Hurnysa from behind, 

knocking him into the street. Again, the City criticized, Officer Luna’s failure to intervene, to 

interview anybody about the incident in preference to making sarcastic comments was 

indefensible misconduct. As discussed supra, the undersigned concluded that Officer Luna 

neither saw Tou Cha strike Victor Hurnysa, not saw him fall into the street. However, he 

determined, Officer Luna saw Victor Hurnysa struggling to get up from the street and he 

commented: “I like the fall and then and [sic] the throwing up the hands on the ground … He 

didn’t fall correctly … Sergeant Tell would be very upset with him.” (Lund BWC Video 0806) 

Again, for these reasons, Officer Luna should have preliminarily investigated the matter by 

interviewing the principal parties.  
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 5. Arbitrator’s Findings: By preponderant evidence, the City proved that Officer Luna 

failed to take control, to intervene, to interview and/or to preliminarily investigate matters at 

the Checker Bar scene: (1) as he was instructed to do while in the SPPD Academy’s Field 

Training Program; (2) when he saw Tou Cha pepper spray citizens and Shawn Vang; (3) when he 

smelled pepper spray in the air; and (4) when he saw Victor Hurnysa struggling to get up off the 

street and staggering toward police officers who were standing nearby.   

 By preponderant evidence, the City established that each of these failures to act is 

prohibited by SPPD policy 150.09, Attention to Duty: “… responsibility for the proper 

performance of an officer’s duty lies primarily with the officer;” 230.12, Civil Service Rules 

(Discipline), § 11, “Incompetent or inefficient performance of duty of the employee’s position;” 

230.20 Department Rules of Conduct, § 33, “Fail as a sworn member of the Saint Paul 

Department of Police to take appropriate action to protect life and property, preserve the 

peace, prevent crime, detect and arrest violators of the law, or enforce all federal, state and 

local laws and ordinances coming within departmental jurisdiction;” 423.00 Preliminary Field 

Investigations, “The patrol officer is responsible for preliminary investigation of all crimes and 

incidents which are assigned or reported to her/him or which s/he discovers;” and 16.B City of 

Saint Paul Civil Service Rules, § 11, “Incompetent or inefficient performance of the duties of the 

employee’s position.” (IA #18-0806, Tab 2, pp. 66-68) 

 V.I.4. Disciplinary Decision – Termination: By preponderant evidence, the undersigned 

concludes that the City proved Officer Luna guilty of making several “false statements” and for 

repeatedly “failing to act” in violation of the controlling policies and rules. Hence, as Article 28, 

§ 28.1 of the CBA provides, there exists just cause for disciplining him.   
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 Chief Axtell testified that he found Officer Luna’s “false statements” and “failing to act” 

misconduct to be so egregious as to warrant discharge. His conduct was “irremediable.” Given 

their special powers, the public and the SPPD hold police officers to a high standard of conduct. 

“Trusted service with respect” is the SPPD’s motto, Chief Axtell testified. Hence, he opined, the 

Checker Bar’s patrons – Saint Paul citizens – should have been served with respect and dignity, 

but they were not. Officer Luna’s misconduct was extreme. As a spectator, he stood on the 

sidelines, watching havoc being played out at Checker Bar. He failed to act in accordance with 

the policies and rules that govern police officer conduct, while laughing and making 

disrespectful comments about the victims. This is extreme, egregious misconduct that is 

compounded by the false statements Officer Luna made during his Garrity interviews. His 

combined lack of integrity, honesty and remorse served to forever break the employment bond 

that once existed between himself and the SPPD. Once that bond is stained by dishonesty, his 

word, as a police officer, would forever by questioned, remarked Chief Axtell.  

 The undersigned concludes that by a preponderance of evidence in the record the City 

had just cause to discipline Officer Luna. However, yet to be answered is whether Chief Axtell 

had just cause to terminate his employment. The Union argued that Chief Axtell did not have 

just cause to terminate Officer Luna. The Union’s challenges and the Arbitrator’s analysis and 

opinions regarding same are discussed infra:  

• The Union challenged the fairness of the City’s investigation. The City’s adduced facts, 

supporting the conclusion that Officer Luna was both untruthful and failed to act when 

citizens were being assaulted, were amassed through a fair investigation. Rather than 

one (1), Officer Luna was given two (2) IAU investigative interviews, offering him more 
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than ample opportunity to “correct the record,” to admit wrongdoing, and to express 

remorse for having done so. During his second interview, accompanied by the Union’s 

president and its legal counsel, he failed to avail himself of that opportunity. Officer 

Luna was afforded the requisite quantum of investigatory fairness and industrial due 

process.  

• The Union questioned whether Chief Axtell’s decision to terminate Officer Luna “fit” the 

latter’s proven offenses. In the undersigned opinion, it did! The Grievant’s failure to 

intervene while in the presence of Tou Cha’s assaults was violative of the policies and 

rules that govern the conduct of police officers. The Checker Bar’s crowd expected and 

deserved his protection. His proven failure to act and Officer Luna’s proven episodes of 

dishonesty so damaged his employment relationship with the City that, yes, termination 

“fit” his proven offenses. 

• The Union claimed that Chief Axtell’s decision to terminate Officer Luna’s employment 

was excessive in comparison to the discipline he meted out to other police officers. 

Again, the undersigned demurs. In evidence are twelve (12) disciplinary decisions issued 

by Chief Axtell in 2018 and 2019. (Un. Ex. 1) None of these cases involved termination. 

Also, none of them involved the combined offenses of failure to act, dishonesty, and 

being seen and heard laughing and making sarcastic remarks while citizens are being 

pepper sprayed, assaulted. Similarly, because Officer Luna was terminated while Officer 

Semelis, who was also at the Checker Bar scene, received no discipline does not 

establish that Officer Luna was treated disparately. Officer Semelis was the last officer 

to arrive at the bar. He arrived six (6) minutes after Officer Luna, too late to have 
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witnessed the Cha/Hurnysa striking incident and to have witnessed the first time Tou 

Cha pepper sprayed the crowd. Further, Officer Semelis’ BWC footage indicates that a 

light pole blocked his view of the Tou Cha/Vang pepper spraying incident, and that he is 

neither heard laughing nor commenting in its aftermath. Still further, the IAU concluded 

subsequent to Officer Semelis’ Garrity hearing, that he was truthful when explaining 

that he believed the other officers had intervened/investigated the matter, and that he 

did not know what explained why the other officers were laughing. 

• Industrial just cause and the parties’ CBA affirms the concept of “progressive discipline.” 

Application of this concept implies that the proven offense or offenses are not so 

egregious as to justify immediate termination. This implication aside, the Union faults 

the City for not considering Officer Luna’s mitigating factors and employment record. 

Regarding the latter, the Grievant’s term as a police officer was relatively short – 4½ 

years; and during this time, he received five (5) letters of thanks or commendation, one 

(1) reprimand, and three (3) performance evaluations all showing that his performance 

was “satisfactory,” none showing that his work either “exceeded standards” or was 

“exceptional.” Other than showing that he had no serious prior infractions, this record 

of mitigations is neither exceptional nor a basis for suspending him in the belief that in 

the future his workplace conduct would improve. Officer Luna’s mitigations are 

inadequate grounds for annulling Chief Axtell’s decision to terminate his employment in 

favor of a suspension.  

VII. AWARD 
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  Based on the foregoing discussion and analysis, the undersigned concludes, on the 

merits, that the City had just cause to terminate Officer Robert Luna’s employment.  

      Award ISSUED and ORDERED on the 10th day of 
      June, 2020 from Tucson, Arizona. 
 

       
        

Mario F. Bognanno, Labor Arbitrator 
 

 

 

 


