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IN RE ARBITRATION BETWEEN: 
__________________________________________________________________________________ 
Police Officers Federation of Minneapolis, 
 
and DECISION AND AWARD OF ARBITRATOR 
 Rod Weber Grievance matter 
City of Minneapolis, MN, 
__________________________________________________________________________________ 
 

APPEARANCES: 
 
FOR THE FEDERATION: FOR THE EMPLOYER: 
 
Kevin Beck, Esq. Kelly and Lemmons Mike Bloom, Esq., Office of the City Attorney 
Rod Weber, Grievant Deputy Chief Travis Glampe 
Lt. Robert Kroll, POFM President  
Tim Dolan, former Minneapolis Chief of Police   
Lt. Mike Sauro, Minneapolis Police Lieutenant   
Sgt. Mohamed Abdullahi, Minneapolis Police Sgt.  
Dan Dietrich, Minneapolis Police Officer  
Sgt. David A. Garman, Minneapolis Police Sgt.  

PRELIMINARY STATEMENT 

The above matter came on for hearing on June 15 and 16, 2016 at the offices of the Minneapolis 

City Attorney in Minneapolis, Minnesota.  The parties presented testimony and documentary evidence at 

that time.  The parties submitted written post-hearing briefs on July 1, 2016. 

CONTRACTUAL JURISDICTION 

The parties are signatories to a collective bargaining agreement covering the period from January 

1, 2012 through December 31, 2014.  Article 5 provides for submission of disputes to binding arbitration.  

The arbitrator was selected from a list maintained between the parties.  The parties stipulated that there 

were no arbitrability issues and that the matter was properly before the arbitrator.   

ISSUES PRESENTED 

The arbitrator determined that the issue as follows: did the City have just cause for the grievant's 

discharge?  If not what shall the remedy be?  
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RELEVANT CONTRACTUAL PROVISIONS 

ARTICLE 5 – SETTLEMENT OF DISPUTES 

Section 5.4 – Step Three - Regular Arbitration   

*** 
If the matter is to be arbitrated, a single arbitrator shall be selected from the panel of mutually agreed 
upon arbitrators   …  
The Arbitrator shall render a decision and the reasons, therefore resolving the grievance, and order any 
appropriate relief within thirty (30) days following the hearing or the submission of briefs by the parties.  
The decision and award of the arbitrator shall be final and binding upon the City, the Federation and the 
employee(s) affected.   
The arbitrator shall have no authority to amend, modify, nullify, ignore, add to, or subtract from the 
provisions of this Agreement.  The arbitrator is also prohibited from making any decision that is contrary 
to law or to public policy. 

RELEVANT MINNEAPOLIS POLICE DEP’T POLICIES 

5-102.01 MN Law Enforcement Code of Ethics  
(D) 
As a Minnesota Law Enforcement Officer, my fundamental duty is to serve mankind; to safeguard 
lives and property; to protect the innocent against deception, the weak against oppression or 
intimidation, and the peaceful against violence or disorder; and to respect the Constitutional rights 
of all to liberty, equality and justice.  
I will keep my private life unsullied as an example to all; maintain courageous calm in the face of 
danger, scorn, or ridicule; develop self-restraint; and be constantly mindful of the welfare of 
others. Honest in thought and deed in both by [sic] personal and official life, I will be exemplary 
in obeying the laws of the land and the regulations of my department. Whatever I see or hear of a 
confidential nature or that is confided to me in my official capacity will be kept ever secret unless 
revelation is necessary in the performance of my duty. 
I will never act officiously or permit personal feelings, prejudices, animosities or friendships to 
influence my decisions. With no compromise for crime and with relentless prosecution of 
criminals, I will enforce the law courteously and appropriately without fear of favor, malice or ill 
will, never employing unnecessary force or violence and never accepting gratuities. 
I recognize the badge of my office as a symbol of public faith, and I accept it as a public trust to be held 
so long as I am true to the ethics of the police service. I will constantly strive to achieve these objectives 
and ideals, dedicating myself before God to my chosen profession…law enforcement.  
MPD Code of Conduct Policy 5-105(10): 
Employees shall not use indecent, profane or unnecessarily harsh language in the performance of official 
duties or in the presence of the public. 
MPD Code of Conduct Policy 5-105.14:   
Employees shall not use any derogatory language or actions which are intended to embarrass, humiliate, 
or shame a person, or do anything intended to incite another to violence. 
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MPD Code of Conduct Policy 5-105.15:   
Employees shall be decorous in their language and conduct. They shall refrain from actions or words that 
bring discredit to the Department. They shall also not use words or terms which hold any person, group or 
organization up to contempt.   The use of such unacceptable terms is strictly forbidden. 
MPD Mobile and Video Policy 4-218 (IV) 6: 

 MVR equipment shall be in Record Mode: (08/01/11).  For every stop/contact where a motor vehicle is 
involved and shall record the stop/contact in its entirety.  

FACTUAL BACKGROUND 

A more detailed analysis of the impact of the basic facts of the case will be set forth below but it is 

crucial to an understanding of the parties positions here that the basic facts, most of which were no 

disputed, be done now.   

The grievant is a highly decorated 24-year veteran of the Minneapolis Police Department.  He was 

first hired in 1992 and has worked in Precincts which are populated by a large minority and immigrant 

population in North Minneapolis.  It was quite apparent that he has been decorated for bravery and public 

service multiple times in his career.   

The evidence also showed that the grievant requested a transfer from the 4th precinct, which was 

shown to be one of if not the busiest precinct in Minneapolis, in the fall of 2014.  He requested a transfer 

to the 1st precinct but that was denied and he was sent instead to the 5th precinct in late 2014.  The incident 

that is the focus of this matter occurred in March 2015 – approximately 3 months later.  As will be 

discussed more below, the evidence suggested that the grievant was not happy with the assignment and 

that at one point during the March 2015 incident, was heard to complain that he was “sick and tired of 

this,” or words to that effect.  In the context in which this was made, it was clear that it was not so much 

directed at the particular incident but to the prospect of having to deal with interventions like the one in 

which he found himself in March of 2015.   

The grievant was issued a 40-hour suspension for the alleged failure to detain and arrest a person 

who had violated an order for protection.  The Federation filed a grievance over that matter and it was still 

pending as of the time of the hearing in this matter.   
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As discussed below, the City asserted that the grievant's record is thus not as clean as the 

Federation asserted and that the 40-hour suspension should be considered in determining the outcome of 

this case.  The matter is however still pending and has not therefore been finalized.  On this record, the 

40-hour suspension was not given much weight at all and was not considered in determining the outcome 

of this case, largely because the grievant's actions during the March 2015 stop at issue here were severe 

enough that they alone determined the outcome of this matter.   

Turning to the March 18, 2015 incident, the evidence showed that a 911 called reported that there 

was a possible stolen vehicle parked at a church parking lot.  There was evidence that the caller had seen 

several black males exit that car and get into a blue Toyota vehicle and drove off.  The caller also gave a 

license plate number of the blue Toyota.   

Based on this information, the grievant and officer Dan Diedrich were dispatched to a church 

parking lot on a report of a stolen vehicle. City Exhibit 26.  The caller stated he noticed a red Dodge 

Challenger drive into the church parking lot and “could see [a] bullet hole in the windshield.”  The caller 

stated that several black males exited the vehicle and got into a blue Toyota Camry being driven by a 

fourth individual.  See City Exhibits 20 and 26.  The caller provided a license plate number.   

The grievant and officer Diedrich arrived and saw the red Dodge Challenger and observed a bullet 

hole in the windshield.  The vehicle had not been reported as stolen but it was later discovered that the car 

was a rental car that had been taken from a rental location at the airport.  They called for a tow truck to 

tow the Challenger.  Not long afterward a blue Toyota with four black males inside entered the lot but 

immediately left the parking lot.  The two officers noted that at least 5 of the plate numbers they had been 

given by the prior 911 caller matched the plate on the blue Toyota and they surmised that there was a high 

probability that the men in the car had something to do with the theft and with the report that the 

Challenger had been seen being chased by another vehicle earlier in the day.  They were concerned about 

the bullet hole and that the men in the Toyota might be armed.   
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The officers pulled the Toyota over less than a block away from the parking lot.  There is video of 

much of what occurred next, but not everything.  The Toyota is seen complying with the flashing lights 

and pulls over immediately.  There is no attempt to flee or for anyone inside the car to attempt to flee on 

foot at that point.   

The grievant drew his service revolver and approached the car.  At the hearing he testified that he 

did not point the gun at anyone inside the car but the video clearly showed that he did as he approached 

the car.  The videos of the incident both from the cell phone video from one of the men in the car as well 

as the video from inside the vehicles was reviewed several times in preparation of this award.  There is 

not a good audio of what was said, if anything by the men in the car as the grievant approached it upon 

stopping it.  The overall record did not support the claim that the men were threatening or even that they 

used profanity toward the grievant as he approached the car.  The evidence showed that the men were 

from Somalia and that their English was good enough to be understood on the various videos in this case. 

He directed the driver’s side passenger to exit the vehicle.  That person complied with the 

grievant's directives and contrary to the assertion by the grievant at the hearing, made no effort 

whatsoever to flee or to resist.  Further, even before the passenger alights from the vehicle, the grievant is 

heard to say, “here’s the deal, if you f**k with me …”   

At that point the video shows another officer interacting with the driver of the Toyota and the 

grievant's words are cut short by the comments by that officer on the opposite side of the car.  After a few 

seconds – perhaps one or two – the grievant continues with his comments and says again, “Plain and 

simple, if you f**k with me, I’m gonna break your legs before you get a chance to run.  I’m being honest.  

I don’t screw around.”  The young man’s comments are somewhat hard to hear but essentially he said that 

he was not going to run and seemed somewhat puzzled by the grievant's statement.   
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The grievant claimed that he felt the young man’s arm tense as if he were going to run and 

indicated that he would not likely be able to chase down an 18-year-old man.  There was however 

insufficient evidence to support the claim that this young man had any intention at all of running away nor 

was there any evidence that he resisted or fought back when he was directed and escorted out of the car.  

It was also apparent that the comment, “if you f**k with me” were made even before the young man was 

in the process of standing up.  That undercut the claim that there was any indication that he would try to 

escape or flee.   

On this record, the grievant made the statement without having any adequate basis for assuming 

that the young man would flee or resist.  In fact, everything up to that point was to the contrary – the car 

pulled over when directed to do so, the young men stayed inside the car when directed by another officer 

to keep their hands where the officers could see them, they did and there was no audio that supported the 

claim that they were swearing at the officers or giving them any verbal push back at that point.  They did 

later but it was significant that this was after the initial comments by the grievant to them about breaking 

legs and arresting them because he “felt like it.”   

Within a few seconds the young man asked the grievant why he was being arrested.  The audio is a 

bit grainy but the comments can be heard plainly enough.  Instead of replying to the young man’s request 

the grievant says simply, “Cuz I feel like arresting you.”  This conversation was recorded by the young 

man’s cell phone.  When the grievant saw that he is seen swatting the phone from the young man’s hand 

and confiscating it.  There was no adequate explanation for why the grievant took that action other than he 

did not want to have the conversation recorded any longer.  Whether the grievant intended for one of 

these young men to either take some threatening action so that physical force could be applied against one 

of more of them was not known.  There was at least a reasonable possibility that this was part of what was 

intended however.  The grievant claimed that he used verbal force to avoid physical force.  As discussed 

below, this allegation did not find sufficient evidentiary support on this record.   
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This video from the cellphone was sent to news media and was broadcast locally and even 

nationally.  The only comments that were made available to the news media and to the public were those 

captured on the cell phone.  There was evidence that the news reports inflamed the Somali community in 

particular and the minority community in general.  As discussed more below, the grievant made other 

comments that day which the evidence showed have not been made public at this point.   

There was a complaint filed with the Minneapolis Police Department, Office of Police Conduct 

and Review, OPCR, by Fox 9 News and another by one of the young men in the vehicle that day.  The 

office investigated the complaints but got little cooperation from the young man who was in the vehicle 

that day.  The matter was referred to Anoka County for investigation of possible criminal charges but no 

action was taken due to non-cooperation by the complainant.  This will be discussed further below but the 

evidence showed that the prosecution did not go forward.   

Turning back to the events of March 18, 2015 there was much more that occurred.  Eventually, all 

four of the young men were handcuffed and placed in the rear of police squad cars.  By this time several 

other police vehicles arrived.  Two were placed in one car and two others in the rear of another police 

vehicle.  The evidence showed that these men were clearly under control – again contrary to the assertion 

by the grievant that the men were somehow out of control and that officers had no control of the situation.  

One can scarcely imagine people being more under control than being handcuffed and placed in the back 

of a police squad car.   

There was little question that the young men used foul language and gave come verbal push back 

to officers.  It was also clear that the incident took place over the course of approximately 45 minutes 

during which the men were for the most part in the back of police squad cars and during which the 

grievant could have simply left the vicinity of these men and whatever verbal abuse they were heaping on 

the officers.  The evidence showed that the remainder of the comments by the grievant made to these 

young men were captured on police squad car videos but have not yet been made public.   
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About 30 minutes into the incident and without any apparent provocation by the young men, the 

grievant said to two of the men, “Do you remember what happened in Blackhawk Down?  Killed a bunch 

of you folk.”  The evidence established that this was a reference to the movie Blackhawk Down, which 

depicted a battle regarding a US military incursion into Somalia wherein several US soldiers were killed.  

A great many Somali insurgents were also killed in the battle that ensued.   

The movie is quite graphic as was the battle itself but the context of the comment shows that he 

meant this to be an insult to their heritage.  The young men were not born when the battle occurred and 

were quite young when the movie was released1 but it was clear that the grievant intended this to be an 

insult and even a veiled threat.   

The grievant did not stop there though in taunting the handcuffed men in the back seat of the 

police vehicle however.  He claimed that his comments were sarcastic but on the tape it frankly did not 

appear that way and could well have been taken quite seriously by the young men.  He went on and said, 

“We didn’t finish the job over there, cuz if we’d finished the job you guys wouldn’t be over here right 

now.”  See City Exhibit 16 at page 16.   

When one of the men accused the grievant of being racist, by saying, “you’re racist bro,” the 

grievant responded, “yeah we are.”  When the young man repeated “you’re a racist bro,” the grievant 

responded again, “yup and I’m proud of it.”  The Federation argued that the grievant may not have made 

these statements and that the audio is not clear (the grievant cannot be seen in the video but rather heard) 

and that another officer may have made those statements.  However, the grievant clearly acknowledged 

that he made the statements during the hearing and on this record it was established by clear and 

convincing evidence that the grievant made those statements to the men in the car.   

As discussed more below, the grievant asserted that the men were not offended by the statements. 

This was completely unsupported by the evidence.  It was abundantly clear that they were offended by the 

statements and even accused the grievant of being a racist as a result.   

 
1 Blackhawk Down was released in 2001 and the men in the car were between 17 and 18 years old in 2015.   
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Later the grievant can be heard referring to one of the men as “Tupac” or “2pac” in what appeared 

to be a racially motived slur on the men’s ethnicity.  Tupac Shakur was a rap singer who was assassinated 

in a drive by shooting in 1996.  It was suspected that he was affiliated with gangs and that his murder 

might well have been gang related.  On this record, while that statement was not made a basis for the 

discipline, it was on the record and was considered in determining the grievant's motivations and his 

attitude toward these men.  The grievant also referred to one of the young men as “one ugly kid,” and 

further explained, significantly within earshot of other young men, “holy s**t, that is one ugly kid.”   

A few minutes later, when one of the men asked why his car was being towed and inquired why 

he wanted to tow it, the grievant responded, “because I can.”  There was no further explanation.  There 

were several requests by the men to speak to attorneys, which were denied or ignored by the grievant.   

Finally, as a follow up to the “I feel like it” comment referenced above, the grievant is again asked 

by one of the young men why they were being arrested.  His response: “because I feel like arresting you.”  

Only minutes later, when another of the young men asks why he is being arrested, the grievant said, “I’ll 

think of something on the way down [to the police station].”   

At the Loudermill hearing the grievant asserted that the young men got under his skin and 

annoyed him due to their comments and their unruly attitude.  Based on the grievant's statements at the 

Loudermill hearing and the investigation the Department recommended termination.  The Chief agreed 

and upheld the decision to discharge the grievant.  See City Exhibit 12.  The matter was grieved through 

the appropriate steps of the grievance procedure and the parties agreed that there were no procedural 

issues and that the matter was properly before the arbitrator.  The parties’ positions are set forth 

immediately below.   

PARTIES’ POSITIONS 

CITY’S POSITION 

The City argued that there was ample cause for the discipline and discharge of the grievant in this 

matter.  In support of this position the City made the following contentions: 
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1. The City noted that Chief Harteau has made it completely clear that the department is 

making every effort to change the direction of the force and that she required all employees to attend 

training in that regard.  It is clear that the Chief has implemented a new policing model and that the 

grievant understood this direction and the consequences of violating the Chief’s directives.   

2. The City referred to the policies set forth above and asserted that the grievant violated all 

of them with his use of foul language, without justification or even provocation.  The City noted that 

officers are frequently confronted with verbal abuse yet they are expected to act professionally and 

respectfully.  The grievant violated this specific expectation on multiple occasions over the course of a 

45-minute incident during which the men did not resist arrest, did not threaten officers, did not attempt to 

flee and even though they were verbally abusive on several occasions and one initially refused to provide 

ID, were under the control of officers at all material times.    

3. The grievant used profane language in clear violation of 5-105 (5) and (10).  The City 

noted that sometimes foul language is used by officers but that here he used the “F” word gratuitously and 

without any provocation whatsoever.  The City noted that while the grievant said the young men in the car 

were swearing at him from the very moment he got to the car, there was no evidence of that either on a 

video or audio nor did other officers back up that claim.   

4. The statement about being “racist and proud of it” was so clearly in violation of policy, and 

common sense, that the City claims it was hardly necessary to describe it.  He further indicated that “we” 

are racist – in what could reasonably be interpreted by the young men that the entire department was 

racist.  This reflected very poorly on the whole department but also on other officers as well.   

5. The City argued that this was not a momentary lapse of judgment as the Federation 

asserted nor was it a statement made in the heat of battle, following a chase, a physical altercation or a 

threat to which there is a visceral response.  This took place over the course of 45 minutes with ample 

time to simply walk away.  The men were handcuffed and locked in the back of police cars and grievant's 

claim that he was unable to control them or to get away from their verbal abuse was disingenuous at best.   
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6. The City asserted that the comments the grievant made were racist and totally unacceptable 

under City policy and the specific directives regarding Minneapolis 2.0 as outlined by the Chief of Police.  

The City asserted in the strongest possible terms that there is no place for racially motivated comments 

like the ones the grievant made.  There was no valid reason for his comments and they appeared to be 

completely gratuitous and intended to insult the young men’s national origin and race and even in one 

case the appearance – by calling him “one ugly kid.”   

7. The City asserted too that this is a vastly different situation from those presented by the 

union in which officers made racially insensitive comments during or immediately after a highly charged 

and volatile situation such as a high speed chase or a physical altercation.  While those officers used 

inappropriate language, they did so as a matter of emotion rather than what appears to be a calculated and 

intentional series of epithets delivered in a very callous manner.   

8. The City also noted that all of the witnesses, except the union president characterized the 

comments as racist.  Several of the union witnesses even expressed extreme dismay after hearing exactly 

what the grievant said and when and how he said it.  Even former Chief Dolan, called by the union to 

somehow dissipate the seriousness of the grievant's actions, characterized the comments as “as bad as it 

gets.”  Others gave similar testimony.   

9. The City cited prior cases and arbitral awards in which the use of racially insensitive 

language formed the basis of discipline which was upheld by the Courts or an arbitrator.  The City also 

referenced a recent decision by the Department to terminate two officers who while on an off duty trip to 

Green Bay Wisconsin used very inappropriate language directed at Green Bay officers, African 

American’s in Green Bay and toward Chief Harteau herself.  The City argued that while the language was 

different, the meaning was not and that referencing Blackhawk Down, saying that “we killed a bunch of 

you folks,” “we should have finished the job over there” and “racist and proud of it” comments cannot be 

excused, ignored or minimized.  They are racist pure and simple.   
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10. The City also referenced press releases from the Federation itself condemning racially 

motivated comments which expressed a disdain for racially motived comments of any kind and stating as 

clearly as possible that “there is no place in MPD for racist and bigoted officers.”  See City exhibit 36.  

The City argued that the Federation’s own press release and its own position statement undercuts its 

position here.  The City also asserted that while the grievant insists he is not a racist, comments like this 

are exactly what racists say.  His entreaties should thus be rejected as lacking in credibility.   

11. The City asserted that what the grievant did was worse, much worse, than what the two 

officers in Green Bay did.  Those officers were off duty and in a different state – the grievant was on duty, 

acting under color of law while interacting with members of the public in Minneapolis.  He used highly 

racist comments and treated their reasonable questions about why they were being arrested and why their 

car might be towed in the most insensitive, cold hearted and cavalier way possible.   

12. He gave these young men every reason to mistrust and even dislike the Minneapolis Police 

Department and everyone in it.  The City asserted that the grievant's actions not only reflected poorly on 

the City of Minneapolis, the Minneapolis Police Department but on his fellow officers as well.  The City 

noted that any police department requires public trust and once that is gone, law and order can break 

down and law enforcement officers are at even higher risk of injury and even death.  They certainly 

cannot do their jobs as effectively if the public mistrusts or even hates them.  The grievant's actions were 

the exact opposite of what is expected and needed to protect the public and the officers who put on the 

uniform every day.  The City asserted most adamantly that reinstating the grievant would send the wrong 

message to the public and to the other officers who perform their duties diligently, professionally and 

without racial motivation or bias.  The grievant's actions hurt them by sending a message to the public that 

all officers act this way and that they get away with it.   
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13. The City cited the Police Officers’ Oath of office, which is part of the department’s 

policies, and asserted that the grievant clearly breached that oath.  The City further asserted that there was 

no evidence he would not do this again if confronted with a similar situation a situation he would very 

likely be confronted with on a daily basis if reinstated.  Other than his word that he would not do or say 

these things again the City asserted that there was no evidence of that at all.  He breached the trust and his 

oath once; why, the City asked rhetorically can he be trusted not to do so again?   

14. The City countered the defenses by the Federation as lacking credibility.  He provided no 

actual evidence of his rehabilitation or even what sort of counseling he has received.  He claims to have 

consulted with a psychologist but provided no evidence of rehabilitation nor even why he went – the City 

posited that it could simply be to deal with issues pertaining to being fired rather than any underlying 

issue with racial profiling.   

15. Further, the City asserted that the grievant’s long history and accolades received in the line 

of duty do not provide sufficient evidence to overturn the discharge given the extreme seriousness of his 

actions here.  The City also cited a recent Minnesota Court of Appeals case of the proposition that 

accolades and commendations do not necessarily protect an employee if the action is serious enough.  The 

City referred to Chief Dolan’s testimony again and argued that even he acknowledged that a history of 

being a good officer does not excuse one from being a racist officer.   

16. The City also asserted that the grievant was issued a 40-hour suspension a few months 

before the March 2015 incident and that even though his grievance is still pending the arbitrator should 

use it in determining the appropriate penalty here.  The City noted that the Federation purposely delayed a 

hearing on that matter in order to retain that defense in this matter.  He is thus not the model officer the 

Federation asserted he was and that he has significant discipline on his record.   
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17. The City discounted the claim that the grievant would be both willing to apologize and 

attend whatever training the department requires as a condition of reinstatement.  First, he has had 

numerous chances to apologize to the Chief, the public and to the affected individuals but has so far failed 

to do so.  He indicated at the Loudermill hearing he would be “willing” to do so but so far has not.  The 

City questioned his sincerity in this regard since his willingness to apologize seems predicated on 

reinstatement.   

18. Second, there was no evidence presented as to what sort of counseling he has actually 

attended.  The union presented a number of options for programs through the Department that he might 

attended but throughout all of this, he has apparently attended none of those and has taken few, if any, 

steps to convince the Chief and the department that this will not happen again.   

19. The City also countered the claim of disparate treatment both in terms of the more serious 

nature of the offense here and due to the fact that Chief Harteau told the department in no uncertain terms 

that she had different expectations of her officers and that racially motivated statements like this would 

not be tolerated and would be dealt with very severely.  She had the entire department attend the 

Minneapolis 2.0 training at which her expectations were clearly outlined and the grievant acknowledged 

that he attended that training.  He knew that this sort of conduct would be dealt with severely and that 

indeed, as the saying goes, there is in fact a new sheriff in town.  The examples given by the Federation 

occurred under a different administration.   

20. The City cited Rasicot v. City of Minneapolis, 1998 WL 27920 *4 (Minn.App.) and argued 

that the current Chief is not bound by the polices or actions of her predecessors. Moreover, racism has 

never been accepted by the Minneapolis Police Department and whether officers under a former Chief 

were terminated or not, Chef Harteau made it clear what the consequences of such actions would be under 

her administration.  She is entitled to implement that change and provided adequate notice to the officers 

of what that change was and of the consequences of violating it.  
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21. Further, the City argued that the other examples of inappropriate language and actions 

were done under vastly different circumstances, as outlined above.  Some involved the aftermath of a high 

speed chase or other highly charged and emotional actions and officers did have a momentary lapse of 

judgment.  Here the City asserted in the most strident terms that this was not a momentary lapse of 

judgment but was rather as window into the grievant's view toward the people he is supposed to protect 

and how he views them. 

22. Finally, the City argued that the grievant's actions will have to be disclosed to defense 

attorneys in any court proceeding in which the grievant might be required to testify. Under Gigli v United 

States, 405 U.S. 15 (1972) and Brady v Maryland, 373 U.S. 83 (1973).  His racially charged comments 

and the results of this arbitration would need to be disclosed as well thus rendering him virtually useless 

as a witness.  The City noted that these cases involved allegations of lack of credibility but the disclosure 

requirement would still apply and render his testimony almost worthless.  He would certainly be 

impeached in any jury trial with the likely result in a jury simply not believing him or worse, not 

believing the other officers who might also testify in that same trial.   

23. The City argued that the grievant's personal prejudices were allowed to appear and that 

even though he knew he was being recorded he still somehow believed it would be acceptable to make the 

racially charged comments he did.  He simply cannot and should not be trusted not to do this again.   

The City seeks an award denying the grievance in its entirety and sustaining the discharge. 

FEDERATION'S POSITION: 

The Federation's position was that the penalty of discharge is too harsh under these circumstances.  

In support of this position the Federation makes the following contentions: 

1. The essence of the Federation’s position is that the grievant made a mistake in what it 

termed a momentary lapse of judgment during an incident in which the detainees were constantly verbally 

abusive and disrespectful.  The Federation and the grievant claimed that this was a one-time incident and 

that while some discipline is appropriate discharge is far too harsh a penalty.   
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2. This is especially true for a 24-year employee who has received numerous commendations 

for bravery and exceptional service to the City of Minneapolis and its citizens.  The Federation cited 

numerous comments from the grievant’s evaluations over the course of over 20 years that were glowing in 

their praise.  See, Union Exhibit 12 setting forth the grievant’s evaluations over a decade.  In addition, the 

grievant was named officer of the year in the 4th Precinct in 2011.  The Federation insisted that these 

factors must mitigate the discharge to a lesser form of discipline.   

3. In addition, between 2008 and 2015 he was awarded a medal of valor, three medals of 

commendation, two lifesaving awards and three Department Awards of Merit.  He was once also praised 

by the US Postmaster for his efforts in literally saving a postal carrier’s life.  In addition, he has received 

numerous other awards and commendations for his actions, as well as being a very active and dedicated 

peace officer, making over 1000 traffic stops and numerous arrests all in an effort to keep the public safe.  

All of these awards and accolades cited his dedication, professionalism and bravery.  See e.g. union 

Exhibit 5.  The Federation asserted that the grievant is a fine officer whose long service should not end in 

this ignominious way.   

4. The Federation also asserted that the grievant requested a transfer and should have been 

granted this given his years of service yet that request was denied.  The Federation noted that the 

Department of Justice was called in to assess the department and oversee potential problems with officers 

to prevent disciplinary issues before they occur.  The Federation noted that if this had been done properly, 

the grievant’s issues might have been ferreted out sooner and none of this would have happened.   

5. The Federation characterized the grievant as a “textbook” example of the potential benefits 

of the EIS program but the City never gave him that chance even though the department had ample notice 

that he was having issues.  He had an 18-month old child die in his arms and was one of the very first 

responders to the Accent Sign tragedy where several people were killed by a disgruntled employee.   
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6. He wanted to be assigned to a less stressful environment but the department ignored his 

entreaties.  The Federation asserted that the department bears some of the blame for what happened in 

March 2015.  If the MPD had an EIS with the emphasis on early intervention this might not have 

happened.   

7. The Federation turned to the March 18, 2015 incident and noted that when the grievant and 

Officer Diedrich arrived they saw the red Challenger and noted a bullet hole in the windshield.  They had 

already received reports that a car matching this description had been seen being chased by another 

vehicle earlier in the day.  They had very strong reason to believe that gunplay was involved with this car 

and that the men in the blue Toyota may have been involved in that.   

8. When that blue Toyota pulled into the parking lot they thus had reason to believe that there 

could be a gun in the car.  They proceeded with extreme caution and had their guns drawn for that reason 

when they approached the Toyota after it pulled over.   

9. The Federation and the grievant further asserted that as the grievant approached the car the 

men inside were verbally abusive and used very foul language.  While this does not appear in the audio or 

videos, the grievant claimed that they did and were very disrespectful right away.  He also indicated that 

he was concerned that the young man he directed to get out of the car might run.  He had had that 

experience before and knew he was unlikely to be able to run down a healthy 18-year-old youth.  He 

asserted that he used verbal force to prevent any attempt to flee the scene.  The Federation characterized 

his actions as both prudent and reasonable and an attempt to de-escalate and diffuse what could have been 

a very dangerous situation.   

10. The Federation cited policy 5-304 as allowing an officer to verbally announce the use of 

force in a situation that officer reasonably believes may result in the use of force.  Union Exhibit 13.  Here 

the grievant reasonably believed that the youth might run due to his tensing of his arm as he was pulled 

out of the car.  The Federation noted that three verbal warning, albeit a coarse one, was successful and 

that no physical force was necessary to do a pat down search of the young man.  
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11. The Federation asserted that the verbal abuse from the young men continued virtually 

throughout the entire situation.  Even when handcuffed and placed in the rear of the various police 

vehicles they continued to deride the officers, swear – sometimes in different languages.  When OPCR 

investigated this incident they engaged translators who were familiar with the languages these men spoke 

and determined that they were both swearing and that they indicated that the keys for the red Challenger 

as well as a gun were in the Toyota.  They kept up their verbal tirade accusing the officers of being racist 

and complaining that there was no reason to pull them over.  The officers had to endure this for almost 45 

minutes yet they kept their composure and did not lash out at the men despite the language they used.   

12. One of the men refused to identify himself despite multiple requests.  The Federation noted 

that it is permissible to request identification in situations like this and that the officers acted within the 

law at all times in this instance.  The Federation pointed to a series of recorded statements by these men 

while seated in the back of police vehicles, see City Exhibit 18, in which they repeatedly insult officers, 

swear at them and resist efforts to identify themselves or provide requested information.  The Federation 

also noted that under Terry v Ohio, a person being detained can be required to provide identification.  

Thus, the request to provide that from the one man who refused was lawful and appropriate.   

13. The Federation also pointed to the grievant's comments during these exchanges in which 

he does explain to the men why they were pulled over – for receiving and concealing a stolen vehicle.  

See City Exhibit 19 at 12, lines 43-51.  Thus, while he did not state it right away, eventually the grievant 

did provide the answer to their question but not before more thoroughly investigating the situation.   

14. The Federation asserted that many of the comments were simply meant as sarcasm and 

should not have been taken seriously by anyone.  Further, even after the Blackhawk Down comments, 

none of the young men were offended and even laughed and there was no harm done.  Once all of the men 

were identified and the car was searched, everyone was released and no harm done.   
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15. Even though no one was arrested, no one was harmed physically in any way and the men 

were released as a final show of disrespect, as the officers drove away, the young men videoed themselves 

yelling further obscenities at the officers.  They even posted the video on Facebook.  The Federation 

characterized these men as extremely disrespectful and disruptive.   

16. The Federation also downplayed the City’s argument regarding the OPCR complaint that 

was filed and noted that despite many requests, none of the young men, including the person who filed a 

complaint, ever cooperated with the investigation and never responded to the multiple requests to appear 

to give testimony or evidence in support of the complaint. The Federation noted that this can only mean 

that the men were not offended by the incident.   

17. The Federation’s main argument though is that discharge was simply not called for in this 

instance.  The Federation pointed to several City policies that call for a much lower level discipline for the 

kinds of offenses the grievant committed.  Former Chief Dolan would have issued only a level D degree 

of discipline for the “break your legs” comment, for example.  The Federation went through a litany of 

prior instances of the use of foul language, see Federation Brief at pages 14-15 & 31-33, where officers 

used very harsh language yet were issued much lesser discipline.   

18. Further, when other officers have used foul language, including the “F” word, even toward 

members of the public, they have been issued much lower levels of discipline.  One officer told a superior 

officer to “go F himself” and was not fired.  Union Exhibit 10.  While these were issued under prior 

administrations, the Federation argued that the Department has never treated the use of foul language 

alone as dischargeable.   

19. Moreover, even in instances where very racially insensitive language has been used, 

including the N word, see Union Exhibits 6 & 7, or referring to an Asian American as a “chink,” those 

officers were not fired.   
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20. There have been instances of outright sexual harassment that have also not resulted in 

terminations.  See e.g. Union Exhibit 9.  The Federation asserted that the level of punishment must fit the 

offense and that despite the language used here, discharge was just too harsh for a 24-year officer with 

such a good record.   

21. The Federation argued adamantly that the 40-hour suspension meted out for the alleged 

failure to arrest a person who had violated an Order for protection must not be used or considered in this 

matter as that grievance is still pending.  It has not been arbitrated and is not final.  It must be presumed 

that the grievant’s record is free of prior discipline in considering the appropriate discipline here.   

22. The Federation also asserted that making one racially insensitive remark under the sort of 

duress the grievant found himself in on March 18, 2015 does not equate with “deep seated” racism as the 

City alleged.  The grievant is not a racist and has never even been accused, much less found guilty of, 

using racist remarks or racial profiling in his entire career, over literally thousands of arrests and stops 

involving minorities of all types.  The Federation maintained that the grievant acknowledged his mistakes 

and wants to be given the chance to atone for it and is willing to undergo whatever counseling or further 

training the City deems necessary to retain his job.   

23. The Federation maintained that at worst this was an isolated incident in an otherwise 

unblemished career.  The Federation asserted that this one incident took place over less than an hour and 

was not repeated after, even though the grievant worked for another 7 weeks before he was terminated, 

nor before it.  The Federation asserted this is hardly a “pattern” as the City would have one believe.   

24. The Federation cited other arbitral cases to the effect that a momentary lapse and a single 

isolated incident should not result in termination in cases of long term employees with good records.  The 

Federation cited a multitude of cases for this proposition all of which reduce penalties where even very 

serious racial slurs were used.   
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25. The Federation cited a veritable plethora of past arbitrations where penalties were reduced 

given a long and otherwise good record.  The Federation maintained that longevity and prior record of the 

grievant are both generally accepted factors to be used in determining just cause and that the grievant 

meets these criteria and should not bear the pain of the industrial death penalty for this one incident.   

26. The Federation also maintained that the grievant has been completely honest during this 

entire matter and has taken responsibility for his actions and statements.  He is truly remorseful and has 

stated repeatedly that he would be willing to make a formal and public apology to whomever the 

Department deemed appropriate.  This level of candor should mitigate against outright termination.   

27. The Federation countered the claim that Chief Harteau has changed the policy.  Their 

witnesses asserted that every Chief for 40 years has made similar statements to the so-called Minneapolis 

2.0 yet over that same period the department and arbitrators have noted that Minneapolis police officers 

have not been fired for these kinds of offenses.  Thus, the standards have in fact not changed despite the 

City’s claims to the contrary.  The Federation claimed that what was treated as lower level discipline 

under prior administrations should be treated the same way now.   

28. The Federation acknowledged that two Minneapolis officers were terminated and that their 

discharges were not even grieved through the process by the Federation.  This involved two officers who 

were intoxicated while off duty in Green Bay Wisconsin and used appalling and derogatory language that 

was also captured on video.  They verbally assaulted Green Bay officers, used the N word repeatedly and 

made highly inappropriate comments about Chief Harteau herself during this verbal exchange with the 

Green Bay officers.  The two Minneapolis officers also insulted the Green Bay officers and made 

inappropriate gestures toward them.  Chief Harteau apparently received numerous e-mails and other 

communications regarding their behavior and received public pressure to terminate them.   
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29. No such communications were received here and other than the interview with a member 

of the Somali community immediately after the incident, who was with the Council on American-Islamic 

Relations (CAIR), there has been no further publicity or adverse consequences.  There was certainly 

nothing of the sort that followed the Green Bay incident.   

30. Further, even Deputy Chief Glampe acknowledged that no minority officer has expressed a 

problem with the grievant nor any unwillingness to work with him.  The Federation introduced testimony 

form one Somali officer who indicated that he would not have a problem working side by side with the 

grievant and that is comments, while troubling did not diminish his respect for the work the grievant has 

done over the past several decades.   

31. Finally, the Federation set forth a number of mitigating steps that could be taken to rebuild 

public trust and the trust of the Chief in the grievant's abilities.  They outlined possibilities ranging from 

attending bias training, a public apology, working closely with the Somali and minority community to 

build a positive relationship and regain the confidence of the Chief as well as the public.  The Federation 

also noted that under the grievance procedure the arbitrator has a wide range of possible awards and that 

the grievant is more than willing to do whatever is necessary to be successful in reinstatement.  Other 

officers, such as Lt. Sauro, have been very successful even after long and arduous termination disputes 

and the grievant is no different.  He can be rehabilitated and should be given a chance.  Moreover, if the 

City is truly concerned about building trust they should and could use the grievant's experience, including 

the March 2015 incident as a teachable moment for other officers.   

32. Discipline should be corrective not punitive and the Federation asserted that this could be 

used as a positive step toward rebuilding trust rather than a punishment for an officer who has 

distinguished himself over and over while serving the City of Minneapolis.   

The Federation seeks an Award sustaining the grievance, reinstating the grievant subject to 

whatever discipline the arbitrator deems appropriate pursuant to the grievance procedure set forth above.   
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MEMORANDUM AND DISCUSSION 

MINNEAPOLIS 2.0 

One of the threshold questions is whether Chief Harteau’s admonition and policy called 

Minneapolis 2.0 set a new standard for behavior and whether that standard was significantly different 

from prior administrations.  The Federation asserted that the standards have not in fact changed and that 

what was allowed under prior Chiefs should be allowed now.  In support of this they and their witnesses 

argued that virtually all new Chiefs have made similar statements regarding racially charged language or 

conduct yet over time, as the Federation pointed out, behavior like this has been tolerated and ignored.  

While lax enforcement of a rule can be a valid defense to disciplinary action, the facts here revealed that 

not only was there to be a higher expectation of officers there would be more dire consequences for 

violating them.  As the City argued in its brief herein, a Chief is not bound by the policies of past 

administrations and as long as there is clear notice to the employees of a new rule, that rule can and must 

be enforced by an arbitrator.   

The evidence in this regard supported the City’s assertion.  The evidence showed that contrary to 

the assertion by the Federation, Chief Harteau did not simply parrot what other administrations have done 

before her but in fact she gave clear notice and clear warning that the department was going in a 

somewhat different direction and that she would expect a higher standard of conduct, especially when it 

came to race relations by officers under her command.  The grievant knew of this and understood it.   

The evidence here showed that indeed Chief Harteau, who did not testify at this hearing but her 

documents and other evidence was introduced into evidence and considered in this matter, stated clearly 

and in no uncertain terms that she would enforce the policies against racially insensitive remarks in a 

different and stricter way.  She also made it clear that the adage, treat the public as you would treat you 

own family, was to be taken very seriously.  The grievant understood this as well.   
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Further, the Federation argued that the polices in place under the prior Chief were never really 

changed.  As noted above though the evidence supported the City’s position in this regard.  Moreover, 

Chief Dolan acknowledged that he had the highest respect for Chief Harteau and for her judgment even 

and including the decision to discharge the grievant.   

The evidence at the hearing showed that for some time relations between the Minneapolis Police 

Department and some minority communities have been strained – a fact that the Federation did not refute.  

The evidence on this record showed that the current Chief set out to repair that relationship.  Thus on this 

record, the mere fact that some transgressions were tolerated under prior administrations did not provide 

the cover the Federation seeks.  The new Chief is entitled to set a new standard and she did so.   

The question now is whether the grievant violated those City policies that were in place to the 

extent that his discharge must be upheld.   

THE MARCH 18, 2015 INCIDENT 

The grievant and the Federation both acknowledged that the grievant's actions violated City policy 

and that some discipline is appropriate here.  On that point there was some agreement between the parties.  

An analysis of the events though is necessary to determine the appropriateness of the penalty based on the 

severity of the violations and the impact of the grievant's conduct on the trust necessary to adequately and 

safely perform his duties.   

The basic facts were set forth above and will not be unduly repeated here.  There were several 

matters that can be disposed of and determined right away however.  First, there was nothing 

inappropriate about the stop of the blue Toyota.  There was clearly probably cause to stop them given the 

information the officers had at the time.   
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Second, there was nothing inappropriate about the felony stop that was performed.  Officers are 

permitted to draw their weapons at a felony stop if they have reason to believe someone in the vehicle has 

committed a felony.  They had a reasonable belief here that one or more of the occupants may have been 

involved in the theft of a vehicle or that there might even be gunplay involved given the bullet hole in the 

windshield and the reports that a car matching the description of the red Challenger had been seen being 

chased by another vehicle earlier that day.   

Further, while there was nothing wrong or contrary to policy about the grievant having his weapon 

out.  There was also no assertion by the City that having his weapon drawn was a basis for the discharge.  

Suffice it say that the mere fact that the weapon was drawn and that he ordered a passenger out of the car 

did not appear on this record to violate policy.  Those matters did not appear to be the basis for the 

discipline here. 

There were however details of what happened that undercut his recollection of certain details that 

affected the outcome here.  He testified at the hearing that he did not point the weapon at anyone yet the 

video clearly showed that he did.  He further testified that he did not search the Toyota yet the video 

showed him doing so.  There was no sense that the grievant was being untruthful but rather that he did not 

recall events as clearly as he could have.  The videos showed what happened here far more clearly than 

the grievant's memory.   

These seemingly minor discrepancies between the testimony and the videos were significant in 

that the grievant also testified that the men in the car were swearing at him from the very outset of the 

stop.  That assertion was not corroborated by the videos, such as they were, or the other testimony in the 

case.  Based on the somewhat unclear testimony regarding the gun and the search, the evidence did not 

support the allegation that the men were so unruly as to justify what happened later.  They certainly would 

never have justified the racially insensitive comments made during the course of this stop.   

Thus, while the mere fact of the drawn weapon did not present a problem, what happened within a 

few seconds of that clearly did.   



 27 

IF YOU F**K WITH ME I’LL BREAK YOUR LEGS.  I DON’T SCREW AROUND 

The video taken with the cell phone of one of the passengers was what effectively started this 

entire investigation.  As noted above, the grievant approached the car and ordered the front seat passenger 

out of the car.  Unbeknownst to the grievant, that passenger began recording the events on his cell phone 

at some point as the grievant approached the vehicle.  The comments he recorded were troubling indeed.  

More to the point this conversation occurred at the very beginning of the incident and likely set the stage 

for what was to come, especially the coarse comments from the young men in the car.  While there was 

evidence that language of this nature is used – and it would be naïve to assume otherwise – both between 

officers and sometimes with the public, it was also shown on this unique record that this comment was 

entirely unnecessary and unprovoked.   

It must also be noted that while the officers legitimately felt that there could be a felony involved 

and perhaps one of violence, at no point was there the sort of violent interchange between suspects 

officers that was involved with other cases in which language of this type was used.  This was particularly 

true in the incident cited by the Federation and discussed below.  There was no high speed chase.  There 

was no use of force by suspects nor any attempt to flee.  When the car was directed to pull over, it pulled 

over.  When people were directed to get out of the car, they did.  When directed to keep their hands where 

officers could see them, they did.  This was not a situation following a chase or a struggle or suspects 

assaulting officers that might evoke an emotional response of the type discussed by the Federation in 

support of the its disparate treatment claim.  Moreover, even though the young men used harsh and 

insulting language, the grievant may well have started them down that course with the comment he made 

from the very outset.  Context is important in cases of this nature and the context here was that this was 

not the sort of highly charged and terribly dangerous situation police officers sometimes encounter.  The 

grievant had an obligation to de-escalate the situation.   
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On this record, the more likely scenario is that the men may well have asked why they were being 

stopped and may even have used foul language but there was insufficient evidence to justify the words 

and actions the grievant used.  These actions cannot be excused or ignored and appeared quite possibly to 

have been calculated to evoke some sort of response from the young men in the car in order to escalate, 

rather than de-escalate the entire situation.   

The grievant indicated that as the young man stood up he felt the young man’s arm flex and that 

he thought this might be a precursor to an attempt to flee.  That may or may not have been a reasonable 

assumption – it is not for an arbitrator to second guess what was in the grievant's mind regarding making 

sure the young man did not flee the scene.  The grievant then testified that he told the man that he would 

“break his legs” if he attempted to flee – see the factual background above which sets forth verbatim what 

the grievant said.   

Whether the young man ever had any ideas of fleeing or resisting is not controlling.  The words 

the grievant used at that point were entirely inappropriate and could easily have had the exact opposite 

effect.  Thus, while one should not speculate as to what the grievant was thinking, one can certainly assess 

what actions he took and whether they were in keeping with City policy.  On this record they were not.   

In addition, and as noted above, there was some doubt about the grievant's recollection of events 

and the City’s claim that he was adding details that were not there in order to bolster his case had some 

merit.  These discrepancies undercut the credibility and persuasiveness of the grievant’s comments 

regarding what the men in the car were saying before he approached it and other details of the event.   

There was thus some doubt that the grievant truly reasonably believed the young man was going 

to run.  While it was certainly possible, there was no outward manifestation of that.  Even giving the 

grievant the benefit of the doubt, his actions were a clear violation of policy in that there was no reason to 

use that sort of foul language to the young man.  The video showed him being compliant with the 

directive to exit and there was no manifestation of resistance or even verbal push back at that point.   
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Still though even if the grievant thought there was a chance the youth could bolt, the language he 

used and the methodology was clearly in violation of City policy.  There was no reason to use profanity at 

that point.  Whether the young men in the car used profanity or not, the officer must be the adult in the 

situation and act responsibly.  The verbiage he used and the clear attempt to incite something with the 

young men might well have had the exact opposite result in taking a situation where verbal commands 

might well have worked just fine and turned it into a situation where physical force was necessary.  It 

could also well have been that the grievant’s use of the F word legitimized the young men’s use of it 

repeatedly throughout the incident.  That may well be speculative but his actions in saying that 

demonstrated a callous disregard for the policy.  City policy calls for de-escalation where possible, yet 

these comments appeared to be designed to do almost the opposite.   

He also stated as part of this statement, “I don’t screw around.”  This did not sound like someone 

who made that statement for the very first time.  Indeed, due to the grievant's testimony about not wanting 

to have to chase this young man, the implication is that he has said this before and that it was a statement 

he has used in the past.   

The clear implication from the context in which this statement was made was that the grievant 

uses this statement or something like it to intimidate people, just as it was clearly an attempt to intimidate 

this young man – for whatever reason.   

This may be speculative to some degree in that one cannot know for certain what lies in the mind 

of someone else.  Here though the context and the actual words used were important and the grievant's 

actions and words demonstrated a cavalier attitude toward the City’s policies.  While that statement alone 

likely would not have led to discharge there was much more to the conversation. 
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“I FEEL LIKE ARRESTING YOU” 

Once out of the vehicle the young man asked in a relatively civil and respectful way – even 

addressing the grievant as “officer,” why he was being arrested.  The evidence showed that this is a 

legitimate question that can be asked during an investigatory stop, whether a person is “arrested” or 

merely “detained.”  Testimony of Deputy Chief Glampe.   

What he deserved was a civil and simple explanation for why they were stopped and why the 

police were detaining them.  What he got was an answer that can only be described as shocking. 

It is of course one of the most basic tenets of the American justice system that no sworn officer of 

the law may detain or arrest a person simply because they “feel like it.”  This comment clearly violated 

department policy and in fact on this record helped set the stage for the overall reaction from these young 

men in the car.   

It is anathema to virtually every premise of law enforcement that an officer, in uniform, acting 

under color of law would ever instigate a stop, a detention or an arrest of an individual because they “feel 

like it.”  As noted above, this occurred quite early in the stop and was on the heels of the comments above 

regarding “breaking” one of the young man’s legs.  The clear implication to the people in that car, 

whether they were actually guilty of something or not, is that the police can stop them whenever and 

wherever they want for any reason, or no reason at all.   

The grievant gave no full explanation for why he said that other than that he was being sarcastic – 

which he mentioned at other points as well with regard to other statements he made in the course of this 

stop.  The video and audio frankly did not sound sarcastic, but rather sounded very much like he was 

completely serious about that statement.  It should also be noted that this comment – as well as the one 

made later regarding making up a charge on the way to the station were completely contrary to the 

department’s policies.  A person with the level of experience and tenure the grievant has should certainly 

have known that these comments would result in severe discipline in and of themselves.  To say that his 

comments at that point violated City policy is rhetorical at best. 
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Further, at some point the grievant realized that he was being recorded.  Instead of simply asking 

for the cell phone, he forcibly slapped it out of the man’s hand and confiscated it temporarily.2  This too 

demonstrated an intent to keep from being recorded or from there being any record of what he was doing.  

Caution must be exercised to not read too much into this, but it cast some doubt on the grievant's 

motives.3  In either event, there was much more to this story.   

THE BLACKHAWK DOWN AND RELATED COMMENTS 

As noted above, immediately after the stop was initiated the occupants of the blue Toyota were 

ordered out of the car, handcuffed and placed in the back seats of two police vehicles.  One was a 

Minneapolis vehicle, the other a Minneapolis Park Police vehicle, which had by this time appeared.  The 

evidence showed too that while the men in the car were verbally abusive at several points, they were not 

always, and in some instances were respectful enough to ask why they were being detained, referring to 

the officers as “sir” or “officer.”  City Exhibit 16 at page 12. 

Further, while the men were verbally abusive during this they were, after all, in handcuffs and 

placed in the secure back seat of police vehicles.  The grievant decried their constant comments about the 

police being racists and that they were “dumb,” etc. and asserted that the officers had no control over the 

situation.  This was simply patently not the case.  They had clear and complete control over the situation 

even though one of the men refused for an extended period to identify himself.  The grievant further 

asserted that their constant chipping, as he put it, got under his skin and bothered him throughout the 

entire stop.   

 
2 The cell phone was returned and the video was sent to the press.  The publicity in this matter went “viral,” being broadcast 
over local and even national media outlets and was very unflattering to the department. 
 
3 As a side note, and as discussed below, the grievant's other more racially insensitive comments were recorded on the police 
vehicle’s video.  The grievant would clearly have known those conversations were being recorded yet he cavalierly made them.  
This was curious indeed and cast some doubt on the assertion that the grievant was not a racist.  His statements were described 
by one union witness as “as bad as it gets.”  Others made similar commentary.  Why the grievant continued to make these 
statements to young African American males while they were handcuffed in the back of a police vehicle was a mystery that 
hung over the case until the very end.   
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After reviewing the entire transcript of the various conversations, it was clear that at several points 

the young men used foul language to describe what was happening to them and in apparent response to 

the constant refusal by the grievant to tell them why they had been stopped and detained.  Throughout 

most of the conversation, the young men engaged in innocuous conversation and answered most of the 

officers’ questions about who they were and other pieces of information.  The overall record did not fully 

support the claim that the men were “constantly chipping” at the officers.  In fact, they were not for most 

of the encounter.   

First, there was clear evidence that the grievant could have left the vehicles at any time to get 

away from the young men.  Instead he stayed and made the Blackhawk Down comments, “killed a bunch 

of you folk” and “we didn’t finish the job over there and if we had, you guys wouldn’t be here.”  There 

was no question and almost no dispute that these comments were racist in nature.  As former Chief Dolan 

indicated, those comments are “about as bad as it gets.”  

While this award is not about whether the grievant is or is not a racist, nor is it a reflection on the 

content of his character or his moral compass, there was no question that his comments, made over the 

course of many minutes of this encounter and without any justification were racist and conveyed that 

message loud and clear to these young men.  This portion of the audio has apparently not been released to 

the general public and it is speculation as to what the public reaction might be to these comments, but one 

can certainly reasonably assume that it will not reflect positively on the Minneapolis Police Department.   

Second, as discussed more below, it is clear that the grievant was bothered greatly by this whole 

scenario, which is perhaps why he wanted to get out of this precinct.  The sad but simple truth is that 

police work sometimes entails this kind of reaction from the public.   
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No one can condone or excuse the sometimes disrespectful behavior these young men used and no 

one expects police officers to be robots or to have no human feelings, especially when they were doing 

their jobs and investigating what was clearly some sort of crime that day.  However, City policy require 

that officers control any emotional response in a situation like this and never use racially insensitive or 

racist comments toward the public.  On this unique record, it was clear that the situation did not call for 

any of what the grievant said; yet he made these comments over the course of 45 minutes without any 

justification for them.   

The grievant was not alone that day – indeed there were several officers around who talked to 

these young men.  He was not somehow compelled to remain there and listen to their occasional 

outbursts.  At one point, the grievant is heard to say that he was “so sick and tired” of something, although 

he did not finish the sentence – at least not that could be heard on the audio.  See City Exhibit 18 and page 

14.  The context in which this statement is made, see City Exhibit 18 at page 14, made it appear that he 

was sick and tired of having to deal with people like this.  If that is the case, it gave pause to the idea that 

he should be allowed to return to this work, irrespective of which precinct or area of the City to which he 

might later be assigned.  

This case is of course based on these unique facts, but here it was clear that the Blackhawk Down 

and related comments regarding not finishing the job etc. were clearly out of line and clearly in violation 

of City policy and specific directives regarding this type on language and behavior form the Chief.   

WE ARE RACISTS AND PROUD OF IT.   

The evidence supported the City’s claim that the grievant and not another officer made these 

comments to the young men.  The audio was reviewed several times and it was clear that the grievant 

made these comments.  He further acknowledged that at the hearing itself.   
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He claimed that these comments were made sarcastically and that he did not mean it.  This too did 

not square with the transcript or the audio portion of the recording.  While it is impossible to divine what 

the grievant may have been thinking – perhaps he meant it to be sarcastic – but the question here is not 

what he meant but how a reasonable person in the back seat of a squad car might take it.  The young 

men’s voices indicated that they did not take it as a joke or some off the cuff remark.   

Whether it was meant as a serious indictment to the officers who were there or the entire 

department or not, when the grievant said “yeah we are [racists,] yeah” and “yep and proud of it” the 

young men could have taken that very seriously.  This is especially true when only moments before they 

had asked why they were being stopped and were told because the grievant “felt like it.”  This too was 

shown to be about as bad as it gets.   

THE TUPAC COMMENT 

The record revealed that the grievant was not fired directly for the reference to one of the men as 

“Tupac” and the termination letter did not base the discharge on this factor.  However, he clearly made 

this statement in what appeared to be close enough proximity to some of the young men that they could 

hear it.  It was further clear from the context of the statement that it was meant as an insult to their race 

and perhaps to their conduct as Tupac was killed some 20 years ago in what was widely thought to be a 

gang related shooting.   

The Tupac comment was clearly insulting and was considered not so much for whether there was 

just cause but rather for the grievant's general view of these kinds of individuals.  Making that comment 

did not help his cause.   

“BECAUSE I CAN” AND “I’LL THINK OF SOMETHING ON THE WAY DOWN.”   

At one point one of the young men asks the grievant why his car might be towed.  The grievant 

responded with another terse comment, “because I can.”  City exhibit 18 at page 11.  This comment did 

not help to diffuse the situation and further demonstrated the grievant's apparent attitude toward these 

men. 
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The overall record here reveals that the grievant was not going to give any of these individuals a 

straight answer, even though Officer Diedrich at several points did exactly that and explained what the 

men were suspected of doing.  At one point, Officer Diedrish explains that it is for “R and C a stolen 

vehicle.”  When asked what that meant, he further explained that it was receiving and concealing it.  That 

was an appropriate answer and credit should be given to officer Diedrich for responding appropriately and 

remaining calm and professional throughout the entire affair.  The grievant on the other hand responded 

similarly to the manner in which he had before.  

Further, one of the men asked why he was being arrested, City Exhibit 18 at page 8.  Again the 

grievant responded with, “right now I’m just gonna arrest you for, ah, I’ll think something on the way 

down.”  In this context the word “down” meant on the way down to the police station.  In the overall 

context of this case it was plainly apparent that the grievant’s actions violated several portions of City 

policy and expectations and could well have been seen as racially motivated.  It was also clear that at the 

time this comment was made none of the young men were swearing or being verbally abusive and simply 

asked “I just wanna know why I’m being arrested.”  Deputy Chief Glampe certainly expressed valid 

concerns over the manner in which the grievant handled himself that day.   

It was also significant that neither Officer Diedrich nor any of the other officers who were there, 

and the evidence showed that there were several, including some from the Minneapolis Park Police, saw 

fit to swear at or use foul language to the young men who were detained that day.  None of the other 

officers who were there, who were also subjected to the same verbal abuse, to the extent there really was 

such abuse, saw fit to make gratuitously racist comments to them. Only the grievant saw that as 

acceptable conduct.   

THE FEDERATION’S DEFENSES 

The Federation raised a number of defenses in support of the assertion that the grievant is being 

treated disparately and that discharge is too harsh a penalty under these circumstances.   
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As noted above, the new Chief has set a new standard, which she is undeniably entitled to do and 

has enforced it in the past, i.e. with the 2 officers for their conduct in Green Bay.   

A review of the Green Bay incident shows that these officers used horribly racist language.  Still 

though, they were off duty, likely somewhat intoxicated and were not in the City of Minneapolis.  None 

of this excuses their actions.  First, mere intoxication is not a particularly strong excuse or justification for 

their actions.  Yet that might have impaired their judgment and caused or at least allowed their comments 

to be made in such a damaging context.  Here the grievant was under no such infirmity or impairment.  

His comments were made in the “light of day” and were very close to the racially insensitive remarks 

made by the two officers in Green Bay.   

Second, the grievant was in the City of Minneapolis, interacting with residents of the City of 

Minneapolis.  As the somewhat troubling Facebook post made by the young men showed, his actions 

contributed to the very sort of distrust and lack of confidence some, perhaps many, in the minority 

community within the City have for police.   

Lastly, the grievant was on duty, acting under color of law and wearing the uniform of a 

Minneapolis Police Officer when these comments were made.  As discussed below, these comments 

reflected poorly on him, the department, the City of Minneapolis in general (especially given the wide 

publicity this incident garnered) and perhaps most importantly, his fellow officers.  More about that latter 

issue later but suffice it to say for now that the City’s assertion about the loss of trust were quite cogent 

and palpable on this record.  The very real potential is that the racist comments by one officer, especially 

when it is couched in terms as “we” are racists and “proud of it,” can quite unfortunately be attributed to 

other officers.  On this record, the facts revealed that what happened here was at least as bad if not worse 

given the on duty nature of this conduct than anything the officers in Green Bay did.   
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The Federation also asserted that other officers in the past have made racially insensitive 

comments and have not been fired.  Those incidents were reviewed in some detail as well and revealed 

very different factual scenarios.  In some there was a visceral response during a highly charged incident.  

While this is not to be necessarily excused, emotions can run hot in those circumstances and things can 

get said that one would not say in a calmed situation.   

Here the situation was never volatile nor was it highly charged.  The suspects were under police 

control at all times and the grievant could have walked away from this if he felt the need to.  Instead he 

made racially insensitive comments and even “doubled down” on some of them.  This was not a one-time 

momentary lapse of judgment as the Federation argued.   

One of the main defenses here is that the grievant’s tenure and otherwise good record should 

mitigate his discharge to something less.  Certainly, as the litany of cases and the history of arbitral 

determinations of just cause demonstrate, longevity and good record can and should be taken into account 

and can mitigate discipline to a lesser form of discipline.  A bank of good will has been created as some 

have put it.   

Here there is no question that the grievant is a long time officer – which as Deputy Chief Glampe 

put it, can be a double edged sword in that he should have known better than to act the way he did.  This 

was not some rookie cop placed in a difficult situation for the first time.  His longevity cut in both 

directions here.  Further, there was no dispute that his record is replete with commendations for good 

service and bravery in various contexts.  He was also shown to be a very effective and hardworking 

officer.  His work ethic is not what is at issue here though.  The essential question here is both whether his 

actions effectively negated all of that and whether there is a significant chance that this very same sort of 

thing could happen again if he were to be reinstated to his former position.   
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Juxtaposed against that was the serious and severely damaging nature of what happened here.  It is 

now that the true damage is revealed.  He hurt his fellow officers in doing and saying what he did.  There 

is no question that the vast majority of Minneapolis police officers would never have said these things.  

Indeed, there was no evidence that any of the other officers who were there said anything like this and yet 

they were subject to the same language from the young men the grievant was.  There is further no 

question that the vast majority of those officers and hard-working public servants who perform their 

difficult daily and sometimes dangerous tasks with an extraordinary degree of professionalism and respect 

for the public.  They earn and deserve the respect of the public. 

Moreover, they need the trust of the pubic and the public’s help in solving crime and deterring it.  

They need that trust to build the very relationships that garner good relations between the public and the 

police.  They need to know that the public will not mistrust them or come to hate them.  Hey deserve the 

help of the public. Without it they cannot perform their jobs.   

The grievant's actions hurt the other officers of the Minneapolis Police Department.  As was sadly 

shown in the Facebook post, these young men may well now become ambassadors for exactly the wrong 

message.  His fellow officers may now find it even more difficult to build trust or to get the help they 

need to stop and solve criminal activity.  His actions placed an unneeded and potentially dangerous wedge 

between the public and the officers.  His commendations for good service do not save him here due to that 

latter issue.   

The Federation also argued that the grievant can be rehabilitated, yet as noted, there was a paucity 

of actual evidence of that.  In another Minneapolis Police case, City of Minneapolis and Police Officers 

Federation of Minneapolis, (Jacobs April 16, 2004, Matt Olson grievance), this arbitrator reinstated a 

Minneapolis officer whose conduct was also captured by the media, although not on video.  There, he 

became intoxicated, drove his personal vehicle when intoxicated, down a one-way street the wrong way, 

got into a fight with the other driver, got beaten up and lost his service revolver in the melee.   



 39 

Officer Olson presented considerable and very persuasive evidence of rehabilitation and recovery 

such that he proved that he was able to return to work without the likelihood of further problems.  Here 

the grievant presented no such evidence and there was insufficient evidence to conclude or even assume 

that this would not occur again given similar circumstances – circumstances that the grievant might well 

encounter were he to be reinstated.   

The grievant indicated that he has seen a counselor but little if any evidence of that was presented.  

It was not shown how often he goes, what the counseling is for, whether it was successful, or even where 

he is in the course of whatever treatment or counseling is being offered.  There was insufficient evidence, 

contrary to what was presented in the Olson matter, that this will not happen again.   

The grievant further indicated that he would be willing to apologize for his actions in this matter 

but he has not done so as of the time of the hearing to the department, its officers, the four men involved 

in the March 2015 stop, the Somali community, the Chief personally nor to the public in general.  This 

too was a factor that was considered in making this determination although an apology made well after 

the fact, and after the discharge action, might not carry as much weight as one far earlier in the process. 

The Federation asserted that the department bore some blame for not getting the grievant the help 

he needed after some of the traumatic events he had witnessed.  The issue here seems to be that the 

grievant would not have said the things he did if he had been identified as a person needing some form of 

help and the City had intervened earlier somehow.   

This was entirely too speculative to be given much weight.  Further, even if the grievant had been 

re-assigned to a less stressful precinct that too was highly speculative as to whether that would have 

changed his attitude toward the type of people he encountered on March 18, 2015.  On this record neither 

of these assertions carried much weight.  As noted, there was little evidence as to the type of counseling 

the grievant has had since the incident, what that was for or whether it helped in a material way.   
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It should be noted that this decision should not be taken as any sort of determination as to whether 

the grievant is, as Federation President Kroll termed it, a thru and thru racist.  The question here is solely 

whether there is just cause for the discipline imposed based on the facts presented.   

On final factor that was considered stemmed from the agreed upon grievance procedure 

prohibiting an arbitrator “from making any decision that is contrary to law or to public policy.”  In this 

regard the Court of Appeals holding and admonition to arbitrators in City of Brooklyn Center v LELS, No. 

C5-01-414 (MN App 2001) was significant.   

There the Court overturned an arbitrator’s ruling reinstating a police officer who had been found 

to have acted contrary to law and public policy.  The Court noted the general sanctity of arbitration and 

the policy in favor of upholding those decisions but invoked the so-called public policy exception where 

the facts showed a clear violation of public policy in the award to reinstate.  Here, the grievant's actions in 

making the “feel like it” and the “I’ll think of something on the way down” as well as the litany of racist 

comments noted above could well fall into that category.  That, coupled with the racially charged 

comments he made, were factors considered in the decision to uphold the discharge.   

Certainly the actions by the officer in Brooklyn Center were very different than those presented 

here, i.e. sexual harassment and other sexual misconduct.  However, the Court’s holding applies with 

equal force here as well in regard to the need to hold police officers to the high standard of upholding the 

law and not to make racist comments or actions and the need to give the public the confidence that law 

enforcement officers do not act arbitrarily or based on personal bias.   

The Brooklyn Center holding was by no means the sole factor here but reinstatement based on the 

facts here might well have given the Courts the grounds to invoke the same sort of public policy 

exception here as it did there.   
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Lastly, there was the claim that he could benefit from a better form of employee assistance or 

could be assigned to a different sort of job.  This was a troubling question but at the end of the day, the 

evidence of the loss of trust by the Chief was more compelling.  Leniency and a re-assignment is between 

the City and Federation and is not under these unique circumstances for an arbitrator to compel.  There 

was thus no appropriate pathway to reinstatement despite peering down several alleyways.  Accordingly, 

based on the record as a whole the determination that must be made is that the grievance is denied and the 

discharge upheld.   

AWARD 

The grievance is DENIED and the discharge upheld.  

Dated: July 21, 2016 _________________________________ 
 Jeffrey W. Jacobs, arbitrator 
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