
IN THE MATTER OF ARBITRATION BETWEEN: 

  

Hopkins Police Officers Association, DECISION AND AWARD 

 OF ARBITRATOR 

and  

 BMS Case No. 20-PA-1148 

City of Hopkins, Minnesota. 

Re: Officer Lucas Wilcox Discipline Grievance 

 

  

APPEARANCES 

FOR THE ASSOCIATION: FOR THE EMPLOYER: 

Robert Fowler, Esq. Jennifer C. Moreau, Esq. 

Alec Rolain, Esq. 

JURISDICTION OF ARBITRATOR 

The Parties are signatories to a collective bargaining agreement (“CBA”) covering the 

period January 1, 2018 through December 31, 2020.  The Arbitrator was selected from a list 

provided by the Bureau of Mediation Services (“BMS”).  The matter came on for hearing on July 

14, 2020, at the Hopkins City Hall, 1010 1st St. S., Hopkins, Minnesota.  At the hearing, each 

Party was given a full opportunity to present their case through the testimony of witnesses and 

the introduction of exhibits.  The Parties stipulated that there are no procedural issues and that 

the matter is properly before the Arbitrator.  The Parties’ counsel elected to file post-hearing 

briefs electronically with receipt by the Arbitrator on August 7, 2020, after which the record was 

considered closed. 

ISSUE DETERMINED BY THE ARBITRATOR 

Does the City have just cause to discipline Officer Wilcox, and if not, what is the 

appropriate remedy? 
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RELEVANT CONTRACT LANGUAGE 

ARTICLE 8.  EMPLOYEE RIGHTS – GRIEVANCE PROCEDURE 

8.1 A Grievance is defined as a dispute or disagreement as to the interpretation or application 

of the specific terms and conditions of this AGREEMENT. 

 

ARTICLE 11.  DISCIPLINE 

11.1 The EMPLOYER will discipline employees for just cause only.  Discipline will be in one 

or more of the following forms: a) oral reprimand; b) written reprimand; c) suspension; d) 

demotion; or e) discharge. 

 

RELEVANT POLICY PROVISIONS 

Hopkins Police Department Policy 313 – Vehicle Pursuits 

331.1 PURPOSE AND SCOPE 

Vehicle pursuits expose innocent citizens, law enforcement officers and fleeing violators to the 

risk of serious injury or death.  The primary purpose of this policy is to provide officers with 

guidance in balancing the safety of the public and themselves against law enforcement’s duty to 

apprehend violators of the law.  Another purpose of this policy is to minimize the potential for 

pursuit-related collisions.  Vehicular pursuits require officers to exhibit a high degree of common 

sense and sound judgment.  Officers must not forget that the immediate apprehension of a 

suspect is generally not more important than the safety of the public and pursuing officers. 

 

313.1.1 PHILOSOPHY 

Deciding whether to pursue a motor vehicle is a critical decision that must be made quickly and 

under difficult and unpredictable circumstances.  In recognizing the risk to public safety created 

by vehicle pursuits, no officer or supervisor shall be criticized or disciplined for deciding not to 

engage in a vehicle pursuit due to the risk involved.  This includes circumstances where 

Department policy would permit the initiation or continuation of the pursuit.  It is recognized that 

vehicle pursuits are not always predictable and decisions made pursuant to this policy will be 

evaluated according to the totality of the circumstances reasonably available at the time of 

pursuit. 

 

Officers must remember that the most important factors to the successful conclusion of a pursuit 

are proper self-discipline and sound professional judgment.  Officers [sic] conduct during the 

course of a pursuit must be objectively reasonable; that is, what a reasonable officer would do 

under the circumstances.  An individual’s unreasonable desire to apprehend a fleeing suspect at 

all costs has no place in professional law enforcement pursuit. 

 

313.3.2 WHEN TO TERMINATE A PURSUIT 

Pursuits should be discontinued whenever the totality of objective circumstances known or 

which reasonably ought to be known to the officer or supervisor during the pursuit indicates that 
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the present risks of continuing the pursuit reasonably appear to outweigh the risks resulting from 

the suspect’s escape. 

 

The above factors on when to initiate a pursuit are expressly included herein and will apply 

equally to the decision to discontinue as well as the decision to initiate a pursuit.  Officers and 

supervisors must objectively and continuously weigh the seriousness of the offense against the 

potential danger to innocent motorists, themselves and the public when electing to continue a 

pursuit. *** 

 

[The referenced “above factors” are in 313.3.1 and include the following: 

 

a) Seriousness of the known or reasonably suspected crime and its 

relationship to community safety. 

 

d) The identity of the suspect has been verified and there is 

comparatively minimal risk in allowing the suspect to be 

apprehended at a later time. 

 

h) Performance capabilities of the vehicles used in the pursuit in 

relation to the speeds and other conditions of the pursuit. 

 

i) Vehicle speeds. 

 

l) Availability of other resources, such as aircraft assistance.] 

 

In addition to the factors listed above, the following factors should be considered when deciding 

whether to terminate a pursuit: 

 

a) Distance between the pursuing officers and the fleeing vehicle is so great that 

further pursuit would be futile or require the pursuit to continue for an 

unreasonable time or distance. 

*** 

g) If the identity of the offender is known and it does not reasonably appear that 

the need for immediate capture outweighs the risks associated with continuing 

the pursuit, officers should strongly consider discontinuing the pursuit and 

apprehending the officer at a later time. 

*** 

 

313.5 SUPERVISORY CONTROL AND RESPONSIBILITIES 

It is the policy of this department that available supervisory and management control will be 

exercised over all vehicle pursuits involving officers from this department. *** 

 

313.5.1 SERGEANT / OIC RESPONSIBILITIES 

Upon becoming aware that a pursuit has been initiated, the Sergeant / OIC should continually 

assess the situation and ensure the pursuit is conducted within the guidelines and requirements of 
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this policy.  The Sergeant / OIC has the final responsibility for the coordination, control and 

termination of a vehicle pursuit and shall be in overall command. *** 

 

313.7.2 PURSUITS EXTENDING INTO THIS JURISDICTION 

The agency that initiates a pursuit shall be responsible for conducting the pursuit.  Units from 

this department should not join a pursuit unless specifically requested to do so by the agency 

whose peace officers are in pursuit.  The exception to this is when a single unit from the 

initiating agency is in pursuit.  Under this circumstance, a unit from this department may join the 

pursuit until sufficient units from the initiating agency join the pursuit. 

 

When a request is made for this department to assist or take over a pursuit from another agency 

that has entered this jurisdiction, the supervisor should consider these additional following 

factors: 

(a) Ability to maintain the pursuit 

(b) Circumstances serious enough to continue the pursuit 

(c) Adequate staffing to continue the pursuit 

(d) The public’s safety within this jurisdiction 

(e) Safety of the pursuing officers. 

 

As soon as practicable, a supervisor or the Sergeant / OIC should review a request for assistance 

from another agency.  The Sergeant / OIC or supervisor, after consideration of the above factors, 

may decline to assist in or assume the other agency’s pursuit. 

 

Assistance to a pursuing outside agency by officers of this department will terminate at the City 

limits provided that the pursuit peace officers have sufficient assistance from other sources.  

Ongoing participation from this department may continue only until sufficient assistance is 

present. 

 

FACTS 

Officer Lucas Wilcox (“Grievant”) has been a licensed peace officer with the Hopkins 

Policy Department since 2016, and has been trained as an officer-in-charge (“OIC”).  The 

Grievant received the Department’s Pursuit Policy in 2018, and has been trained on the policy.  

T. Wilcox; Ex. 2. 

On August 2, 2019, at approximately 8:45 p.m., Hopkins patrol heard a radio dispatch on 

LTAC (a statewide emergency radio channel) regarding a pursuit by Edina police of a vehicle 

whose registered owner was subject to a felony warrant and which had fled a traffic stop.  T. 
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Struck; Ex. 2.  The pursuit was headed north on Highway 169 and I-494 towards Hopkins.  

Approximately 1.25 miles of Highway 169 goes through the City of Hopkins. 

Sergeant Matt Struck, the sergeant on duty, directed the Hopkins patrol officers on duty – 

Officers A, B and the Grievant – to stage in the area.  Sergeant Struck further radioed that 

“unless they ask for more squads they’ll probably pass through, obviously if they exit into our 

city we can join in.”  Ex. 2. 

As the pursuit headed north on Highway 169, dispatch radioed that Edina police 

requested assistance in the form of stop sticks and additional squads and that the Minnesota State 

Patrol had dispatched air support.  Ex. 2.  Sergeant Struck responded to the request for assistance 

by stating that Hopkins did not have stop sticks but could provide squads as needed.  At 

approximately the same time, the Grievant responded to the request for assistance by stating that 

he would join the pursuit but did not have stop sticks.  Ex. 2. 

Officer A staged at the on-ramp from Highway 7 to northbound Highway 169.  Ex. 2.  

After he observed the pursuit go by his location, A activated his siren and joined the pursuit 

northbound on Highway 169.  Officer A ended his involvement when he heard on the radio that 

the pursuit had left the City of Hopkins. 

Officer B staged at the on-ramp from Excelsior Boulevard to northbound Highway 169.  

T. B; Ex. 2.  He entered Highway 169 but almost immediately pulled over.  Officer B heard Sgt. 

Struck radio that officers could join the pursuit if it entered the city but did not join the pursuit 

because it was too far north, and he assumed the pursuit left Hopkins.   

The Grievant also staged at Excelsior and Highway 169, which is one exit away from the 

north border of the City.  At approximately the same time that Sgt. Struck was talking to dispatch 

on the main channel about the lack of stop sticks, the Grievant radioed on Channel 2 (the internal 
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channel for Hopkins Police) that he would join the pursuit.  T. Kreiling.  Neither Sgt. Struck nor 

dispatch heard the Grievant’s transmission.  T. Struck; Ex. 2.  The Grievant was unaware that 

Sgt. Struck did not hear his radio transmission that he was joining the pursuit.  T. Wilcox.  

Officer A later notified dispatch to assign the Grievant to the pursuit call.  T. A. 

The Grievant observed the suspect drive by at high speed and joined the pursuit as the 

fourth squad.  T. Wilcox.  He remained the fourth squad for the duration of his involvement, 

except for a short period in which he became the fifth squad when an Edina squad passed him 

before a Bloomington squad then dropped out.  T. Wilcox; T. Kreiling.  The Grievant drove at 

high speeds throughout the pursuit, reaching speeds in excess of 100 miles per hour and as high 

as 116 miles per hour.  Ex. 2. 

The Grievant remained in the pursuit until it ended with the suspect car colliding with an 

uninvolved motorist on the exit ramp for westbound I-694 and I-94 west in Brooklyn Center.  T. 

Kreiling; Ex. 3.  The Grievant left Hopkins city limits almost immediately after joining the 

pursuit.  T. Wilcox.  The Grievant participated in the pursuit for approximately 10 minutes and 

16 miles, of which only about 20 seconds and half a mile occurred within Hopkins city limits.  T. 

Kreiling; Ex. 2-J.c. 

For most of the pursuit, the Grievant was several car-lengths behind the squad in the 

position in front of him.  Ex. 2-J.c.  He became closer as the pursuit went around curves, but on 

the straightaways the other vehicles accelerated at a pace that the Grievant could not match.  T. 

Wilcox.  The Grievant’s squad video showed that the squads ahead were barely visible much of 

the time and that the suspect vehicle cannot be seen on video.  Ex. 2, Ex. 2-J.c. 
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At the conclusion of the pursuit, the Grievant assisted the uninvolved motorist.  He did 

not assist in the arrest.  Afterward, the Grievant joked with three different officers about his slow 

squad.  T. Wilcox.  The Grievant made the following comments: 

• “My poor squad could barely keep up.” 

• “I just had the gas all the way to the floor and you guys would get a little 

farther away…” 

• “And my poor squad was huffin’ and truffin’…puffin’, tryin’ to keep up, 

man.” 

• “I was doing good until we got down here, we hit this straightaway, and 

I’m just going back a little further.” 

• “Hey, how is your car so much faster than mine?” 

 

Ex. 2 and 2-J.c.  One officer noted that he did not realize that Hopkins was still involved in the 

pursuit.  Ex. 2. 

When the Grievant returned to the station, Sgt. Struck told him that he did not know the 

Grievant was in the pursuit until the Grievant radioed that the suspect was in custody.  Sergeant 

Struck also told the Grievant he needed to make the sergeant aware if his pursuit participation is 

not acknowledged.  T. Struck; Ex. 2. 

Pursuant to Pursuit Policy 313.9, Sgt. Struck prepared a post-pursuit memo that 

summarized the pursuit and gave a “preliminary determination” of whether the pursuit complied 

with policy.  Sergeant Struck noted a deviation from the policy because he couldn’t determine 

whether the Grievant radioed his involvement in the pursuit.  He also questioned whether the 

Grievant’s continued participation in the pursuit was reasonable.  Ex. 2-H.  Sergeant Struck 

provided the memo to Capt. Kreiling for determination of further action.  T. Struck.  

Chief Johnson directed Capt. Kreiling to conduct an internal affairs investigation based 

on Sgt. Struck’s memo.  Capt. Kreiling identified the applicable provisions of the Pursuit Policy 

and reviewed the Hopkins and Edina pursuit reports.  Ex. 2.  He reviewed the radio recordings 

from Edina and Hopkins Channel 2; reviewed the squad videos from Officers B, A and the 
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Grievant; and interviewed Sgt. Struck, Officers B, A and the Grievant.  Ex. 2, Ex. 2-A, B, C, and 

D. 

Officer B confirmed that Sgt. Struck had told officers they could become involved in the 

pursuit if it entered the City.  He said he did not feel getting involved in the pursuit would have 

been a policy violation, but due to prior discussions with staff he did not feel his involvement 

would have been acceptable because of the number of squads involved and the geographical 

relationship to the city limits of Hopkins.  Ex. 2. 

Officer A said he did not remain involved in the pursuit because of a prior supervisory 

discussion regarding policy, and did not want to be involved in the pursuit because of possible 

discipline.  Officer A stated the pursuit policy was lengthy and impossible to follow without 

violating the policy.  Ex. 2. 

The Grievant stated that Sgt. Struck gave permission to assist in the pursuit if the 

pursuing agency requested it and he joined the pursuit when Edina requested assistance. Ex. 2; 

Ex. 2-J.i.  The Grievant acknowledged reaching speeds of 116 miles per hour and the distance 

traveled, but felt that his speeds were reached in a safe manner and that he could see the suspect 

vehicle except for turns and obstructions.  The Grievant knew of the limits set in policy on the 

number of squads that should be involved in pursuits, but understood that if the requesting 

agency asked for assistance the limit did not apply.  The Grievant was the fourth officer in the 

pursuit for the majority of the pursuit.  The Grievant stated that he was constantly considering 

the reasonableness of his pursuit, but believed he was conducting himself in a safe manner and 

that Edina asked for assistance.  Ex. 2. 

After his investigation, Captain Kreiling sustained the allegation that the Grievant 

violated the Pursuit Policy by: 
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• Not being objectively reasonable 

• Continuing the pursuit after the pursuing agency had sufficient assistance 

• Leaving the city limits of Hopkins. 

 

Ex. 2. 

Captain Kreiling recommended formal discipline.  He did not recommend coaching 

because the Grievant did not display any understanding that he violated the Pursuit Policy and 

officers need to be accountable.  Also, this is a major policy that was violated.  The Grievant is a 

good officer and should have recognized where he went astray and corrected his behavior.  Ex. 2. 

Chief Johnson reviewed the report and the squad video and determined the Grievant 

violated the Pursuit Policy as determined in the investigation report.  Chief Johnson believed that 

an oral reprimand was the appropriate level of discipline.  Ex. 4.  The Grievant had no prior 

discipline and is a competent officer.  The Grievant had a lapse of judgment and should have 

realized that he should terminate his involvement when balancing the safety concerns of driving 

so fast in a squad that is not capable against a pursuit for a non-violent offender.  Also, the 

Grievant had barely engaged in the pursuit before it left Hopkins and he participated for an 

additional 16 miles.  T. Johnson.  An oral reprimand was reasonable and enough discipline to 

change behavior and hold the Grievant accountable.  T. Johnson. 

The Grievant received the oral reprimand on September 26, 2019.  Ex. 5. 

As noted above, Officers A and B had each participated in a prior supervisory discussion 

regarding the Pursuit Policy which occurred after a pursuit on January 7, 2019.  The pursuit of a 

stolen vehicle, involving Officers A, B and three other officers, originated in Orono, entered 

Hopkins, stayed on city streets and went in and out of Hopkins.  Officer B joined four other 

squad cars in the pursuit, and remained in the pursuit throughout Hopkins as it went a half-mile 

to a mile outside Hopkins before reentering city limits.  Officer B discontinued his involvement 
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because the pursuit went into Minnetonka and because he was so far back that it was 

unreasonable to continue.  T. B; Ex. 9. 

In the “after action review,” Sgt. Struck spoke to the patrol team about various issues 

such as the number of squads involved when joining a pursuit, communicating involvement 

immediately, actions taken when trying to catch up, and having lights on but not sirens.  T. B.  

The Grievant was not present at this coaching session. 

The Association timely initiated and pursued a grievance to Step 4 arbitration.  Ex. 7, 8. 

EMPLOYER POSITION 

The City can only discipline an employee for “just cause.”  The City bears the burden of 

establishing just cause, which involves two distinct steps: (1) whether the employer has sufficient 

proof that the employee engaged in the alleged misconduct or other behavior warranting 

discipline; and (2) whether the level of discipline imposed is appropriate in light of all the 

relevant circumstances. 

As a preliminary matter, the City conducted a fair investigation before imposing 

discipline on the Grievant.  Captain Kreiling identified implicated provisions of the Pursuit 

Policy and reviewed the reports, radio recordings and squad videos.  Captain Kreiling 

interviewed the patrol sergeant and officers on duty and the Grievant.  Captain Kreiling issued a 

thorough report with reasons for his disciplinary recommendation for discipline.  Chief Johnson 

reviewed the investigation and the squad video, and conferred with Captain Kreiling before 

deciding on discipline. 

The City established sufficient proof that the Grievant engaged in behavior warranting 

discipline.  At issue is whether a reasonable person could conclude, in retrospect, that the 

grievant should have terminated the pursuit under the circumstances.  This is because the officer 
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will be held to a reasonable officer standard.  What would a reasonable, prudent officer do under 

the same circumstances?  These decisions will always be made after the fact.  The employer has 

the right and responsibility to establish what it considers to be proper decision making for the 

officers it employs.  Accordingly, arbitrators uphold discipline where an officer fails to exercise 

good judgment under the circumstances. 

In this case, the Grievant exercised flawed judgment and should have terminated his 

involvement in the pursuit well before it ended in Brooklyn Center.  When the Grievant joined 

the pursuit, he was the fourth squad in line.  He never got any closer to the suspect despite 

driving at an average of 96 miles per hour for 16 miles.  The suspect vehicle is not visible on his 

squad video and the closest squad is visible only by lights in the distance.  The Grievant knew 

that he could not catch up as evidenced by the jokes he made at the crash scene.  Under these 

circumstances, a reasonable officer would have determined that continuing the pursuit was futile 

and would terminate involvement. 

The Grievant insists that he had permission from Sgt. Struck to join the pursuit and that 

his continued involvement was permissible because the circumstances hadn’t changed.  

However, Sgt. Struck gave general authorization for officers to join if the cars exit into the City.  

The cars did not exit off Highway 169 into Hopkins.  Sergeant Struck directed the officers to 

stage in the area “and see if they have enough cars.”  There was no objective fact that would 

make a reasonable officer decide to join a pursuit that had already had three squads and air 

support and that did not exit the highway into Hopkins. 

The Grievant violated the Pursuit Policy by continuing this pursuit far beyond city limits.  

The policy provides that Hopkins’ assistance to an outside agency pursuit will terminate at the 

city limits, with continued assistance only allowed until “sufficient assistance” is present.  A 
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reasonable officer would have deemed the three squads and air support as sufficient and would 

have terminated participation at the city limits or shortly thereafter. 

The Grievant’s decision to stay in the pursuit for miles beyond the Hopkins city limits 

was not objectively reasonable.  A blanket request for assistance is not enough to justify joining 

an outside pursuit.  The Grievant testified that they could always use more officers.  However, 

this position would mean there could never be “sufficient assistance” to permit terminating the 

pursuit and would render the language in the Pursuit Policy impermissibly superfluous. 

In its grievance, the Association complained that the City engaged in a subjective after-

the-fact review of the Grievant’s actions during the pursuit.  Review of a pursuit will always be 

after-the-fact.  The review was not subjective, but was an objective and thorough review to 

determine whether the Grievant complied with the Pursuit Policy.  The Association’s concern of 

administrative review of an officer’s exercise of discretion is unfounded.  Because the Grievant 

failed to exercise good judgment under the circumstances, there is just cause for discipline. 

The second step of just cause is determining whether disciplining the Grievant is proper.  

Just cause means that the discipline is appropriate to the offense in light of any mitigating factors 

or extenuating circumstances, which may be reflected in the record as a whole. 

In a 2010 pursuit case, the arbitrator found that the grievant’s failure to terminate a 

pursuit sooner warranted a written warning, even though the grievant exercised his best judgment 

under the circumstances and attempted to stay within the confines of the policy. 

The City’s decision to issue an oral reprimand to the Grievant was appropriate and 

proportionate to the circumstances.  Although the Grievant claimed he was mindful of the Policy 

and believed he was in compliance, he failed to terminate his involvement in a high-speed 
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pursuit in which he was the fourth squad for 16 miles beyond the city limits.  Given that the 

purpose of discipline is to correct behavior, such conduct warrants a reprimand. 

The Association asserts that disciplining the Grievant is disparate treatment because the 

City did not discipline officers for involvement in an outside agency pursuit several months 

prior.  The circumstances of the August pursuit were not substantially similar to the January 

pursuit to trigger disparate discipline concerns.  The January pursuit was an outside agency 

pursuit that went in, out and back into Hopkins, and was not at high speed.  The officers involved 

unilaterally ceased conduct that violated the Pursuit Policy, so there was no need for discipline.  

In contrast, the Grievant did not change his conduct during the August pursuit, instead staying in 

the pursuit for 16 miles beyond Hopkins in a high speed chase.  The Grievant violated the policy 

to a greater extent than the officers in the January pursuit and he was the only officer in 

violation. 

An oral reprimand was reasonable and proportionate under the circumstances, balancing 

the extent of the Grievant’s policy violations with this lack of prior discipline.  It was the lowest 

level of discipline to impose in order to hold the Grievant accountable and to change his 

behavior.  The discipline should be upheld. 

ASSOCIATION POSITION 

The oral reprimand should be removed from the Grievant’s file.  Although it is unusual to 

grieve an oral reprimand, the level of discipline is not the point.  No discipline was warranted, 

and it is important to the Grievant that his disciplinary record remain clean. 

Primarily, the Grievant followed the policy he is alleged to have violated.  The City 

tacitly acknowledges this by changing the policy since the time of the Grievant’s pursuit.  Even 

if the Grievant did not follow the policy, reprimand is still not warranted.  In order for reprimand 
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to be appropriate, the employee must be deliberately disregarding the policy.  The Grievant 

continuously evaluated his actions in connection with the pursuit, and reasonably concluded that 

he was in compliance with the policy. 

Section 313.3.1 covers when vehicle pursuits should be initiated.  At the time the 

Grievant initiated the pursuit, he knew the fleeing suspect had a felony arrest warrant.  It is 

reasonable to believe that arrest or detention of a fleeing felon is directly related to community 

safety. 

Section 313.3.2 concerns when to terminate a pursuit.  The Grievant testified to 

continuously re-evaluating his evaluation of the pursuit and whether termination of the pursuit 

was necessary.  The Grievant concluded that termination of the pursuit was not required when 

weighing the risk of public safety against the necessity to apprehend the felon suspect.  The 

pursuit occurred in the evening, with favorable driving weather, and a minimal amount of 

civilian traffic.  The Grievant’s pursuit was objectively reasonable. 

Section 313.4 provides that pursuit units should be limited to three vehicles.  However, 

the number of units will vary with the circumstances.  The Grievant joined the pursuit as the 

fourth vehicle.  However, he joined at the request of a separate agency (Edina) to do so, a 

circumstance to which the number of vehicles involved in a pursuit would change.  This change 

in circumstances amounts to no violation of the pursuit policy. 

Section 313.5 pertains to supervisory control and responsibilities during pursuits.  

Sergeant Struck was the supervisory control over this vehicle pursuit.  Sergeant Struck told the 

Grievant he could engage the pursuit should Edina continue to require assistance.  No other 

communication regarding the pursuit came from Sgt. Struck.  The Grievant should not be 
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punished under the theory of policy violations when a superior did not act properly to supervise 

the pursuit as the department retroactively deemed necessary. 

Section 313.7.2. covers how to handle pursuits extending into Hopkins that are initiated 

by an outside agency.  The Edina Police Department specifically requested help from the 

Hopkins Police Department in apprehending the fleeing suspect.  This request allowed for the 

Grievant to join the pursuit which Sgt. Struck approved of him doing.  No policy violation 

occurred by the Grievant joining the pursuit as all the factors required to join a pursuit were 

present. 

Sergeant Struck subjectively concluded that an objective standard was violated.  If the 

policy was violated, it should be assumed that Sgt. Struck was also in violation and should have 

been in receipt of a reprimand. 

Just cause to impose a reprimand can only occur where there is a misconduct consisting 

of a deliberate disregard for the standards the employee is expected to follow.  The Grievant 

testified that he continuously evaluated his involvement in the pursuit and that he continuously 

determined it was proper under the Pursuit Policy to remain in pursuit.  The Grievant’s 

continuous evaluation of the pursuit shows that no deliberate disregard could have been given.  

With no deliberate disregard of the standards expected of the Grievant, no misconduct occurred 

and there is no just cause to give rise to a reprimand. 

There is no just cause to give rise to a reprimand under Arbitrator Daugherty’s tests for 

just cause.  These include: (1) Is the rule or order in which the discipline is occurring under 

reasonable? (2) Was there sufficient notice that the actions taken by employee could result in 

disciplinary action? (3) Did the employer conduct an investigation prior to disciplining the 

employee? (4) Was the investigation conducted fairly? (5) Is there substantial proof or evidence 



16 

that shows employee violated rules or order? (6) Has the employee received equal treatment 

compared to other employees? and (7) Was the penalty reasonable? 

The rule under which discipline is occurring is not reasonable.  The policy was changed 

following the Grievant’s reprimand.  If the policy was reasonable, it would not have been 

changed.  There was not sufficient notice given.  The policy was not specific enough to allow for 

the Grievant to know what was allowed in regard to pursuits. 

The City did not conduct a fair investigation.  The investigation was conducted primarily 

by Sgt. Struck, an involved member of the pursuit.  As the supervising officer during the time of 

the pursuit, it is not proper for Sgt. Struck to conduct the investigation into whether it occurred 

appropriately since it allows for bias, even if unintentional. 

The Grievant did not receive equal treatment.  Prior to the Grievant’s pursuit, two other 

pursuits occurred by two separate officers who received “sit-downs” and no reprimand.  It is not 

reasonable to have a formal penalty against an officer of exemplary status when other officers 

received no formal punishment. 

Only one of the seven questions can be answered affirmatively.  For this reason, the 

reprimand and any mention of the reprimand should be removed from the Grievant’s personnel 

file. 

MEMORANDUM AND DISCUSSION 

In accordance with the terms of the parties’ CBA, the City bears the burden of 

establishing that it had just cause to support its disciplinary decision.  There are two proof issues 

in the arbitration of discipline cases.  The first involves proof of wrongdoing or other behavior 

warranting discipline, the second concerns whether the punishment assessed by management 

should be upheld or modified.  Elkouri, How Arbitration Works § 15-15 (8th Ed. 2016). 
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This case is about whether an officer’s involvement in a high-speed pursuit was 

reasonable and in compliance with the City’s Pursuit Policy.  The purpose of the policy is to 

balance safety against an officer’s duty to apprehend law violation, and to do so, the officer must 

engage in conduct that is objectively reasonable.  An officer’s decision to join a pursuit, as well 

as an officer’s decision to terminate a pursuit, is measured by this objective standard – what a 

“reasonable officer” would do under the circumstances. 

The policy provides that pursuit vehicles should be limited to three vehicles.  However, 

the number of units will vary with circumstances.  For a pursuit originating outside Hopkins, like 

the one the Grievant joined on August 2, 2019, the policy provides that a Hopkins officer may 

join the pursuit if the initiating agency requests assistance.  However, assistance provided by a 

Hopkins officer in an other-agency pursuit must terminate at city limits, with continued 

assistance beyond city limits permitted only until the pursuing squads have sufficient assistance 

from other sources. 

The facts are not in dispute.  On August 2, 2019, the Grievant was on patrol and heard 

radio traffic regarding a pursuit for a felony suspect fleeing a stop in Richfield; Edina police 

were in pursuit.  The evidence and testimony show that the Minnesota State Patrol dispatched air 

support. 

As the pursuit headed north on Highway 169 from I-494, Edina police requested 

assistance.  Sergeant Struck, the Hopkins sergeant on duty, responded that Hopkins could 

provide squads as needed.  At approximately the same time, the Grievant responded to the 

request and stated that he would go out.  Sergeant Struck did not hear the Grievant’s 

transmission and did not monitor the pursuit. 
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The Grievant entered onto northbound Highway 169 and joined as the fourth squad in 

pursuit.  Shortly thereafter, the pursuit left Hopkins city limits, and ended approximately 10 

minutes later near the junction of I-694 and I-94W in Brooklyn Center.  Based on the evidence in 

the record, the Grievant violated the Pursuit Policy when he failed to terminate his involvement 

in the pursuit after it left city limits with three squads and a helicopter already in pursuit of the 

fleeing felon. 

During the pursuit, the Grievant drove at high speeds on multiple highways, reaching 

speeds over 100 miles per hour.  He stayed in the pursuit for approximately 10 minutes and 16 

miles after he left the city limits of Hopkins.  During the entire pursuit the Grievant was either 

the fourth or fifth squad behind the suspect.  The Grievant was often so far behind that the squad 

in front of him was barely visible on his squad video.  After the pursuit ended, the Grievant joked 

this his squad could barely keep up and he kept getting farther behind.  The Arbitrator finds that 

the Grievant’s continued involvement for ten minutes in a high-speed chase beyond city limits 

was not objectively reasonable. 

The Association argues that the City has insufficient just cause to discipline the Grievant.  

The Association first contends that the Grievant didn’t violate the policy, since Sgt. Struck 

authorized the pursuit and the Edina request constituted a change in circumstances regarding the 

number of vehicles to be involved in the pursuit, effectively changing the number of pursuit 

vehicles from three to four.  This argument fails.  The Edina request allowed the Grievant to 

participate in the pursuit within Hopkins city limits.  The Policy still required the Grievant to 

stop the pursuit at the city limits and the Grievant failed to do so. 

The Association next contends that just cause to impose a reprimand can only occur when 

there is a deliberate disregard for the standards the employee is expected to follow, citing 
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Schmidgall v. FilmTec Corp., 644 N.W.2d 801 (Minn. 2002).  The Association’s reliance on 

Schmidgall is misplaced.  The case addresses the misconduct standard in unemployment 

compensation matters and is not relevant in the instant matter. 

The Association further contends that Sgt. Struck failed to supervise the Grievant during 

the pursuit.  However, the record establishes that Sgt. Struck was not aware of the Grievant’s 

participation in the pursuit until it was over.  The Pursuit Policy does not impose upon the 

sergeant an affirmative duty to investigate whether an employee joined a pursuit without 

notifying the supervisor.  The Grievant was required to comply with the Pursuit Policy in an 

objectively reasonable manner. 

The Association also raises issues regarding Arbitrator Daugherty’s tests for just cause.  

First, the Association contends that the Pursuit Policy was not reasonable.  The Association notes 

that it was changed subsequent to the Grievant’s reprimand and asserts it would not have been 

changed if it was reasonable. 

The issue of a new Pursuit Policy was not raised at the arbitration hearing nor was a new 

policy included in the record.  Accordingly, the Arbitrator has not considered the new policy in 

his deliberations.  The Arbitrator concludes that the Pursuit Policy in effect at the time of the 

August 2, 2019 pursuit is a reasonable policy, balancing the need to apprehend violators of the 

law with public safety. 

Next, the Association argues the policy provided the Grievant insufficient notice of what 

was allowed in pursuits.  The Arbitrator has reviewed the policy and concludes that the policy is 

sufficiently clear.  The policy requires the use of good judgment on the part of the officer in 

balancing a number of factors that a reasonable officer should be able to apply under various 
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factual circumstances.  It is no less clear than the reasonable person standard applicable in much 

of the law. 

The Association maintains that the City did not conduct a fair investigation because it 

was conducted primarily by Sgt. Struck, a participant in the pursuit, who subjectively concluded 

after-the-fact that an objective standard was violated.  The Arbitrator disagrees.  

The record establishes that, pursuant to policy, Sgt. Struck prepared a post-pursuit memo 

that summarized the pursuit.  However, it was Captain Kreiling who conducted the internal 

affairs investigation.  After review of the videos, radio communications, and interviews, Captain 

Kreiling sustained the allegation against the Grievant.  The record does not suggest any bias on 

the part of Captain Kreiling in conducting the investigation. 

Further, the Arbitrator finds the Association’s concerns regarding a subjective after-the-

fact review lack merit.  First, any review of a pursuit is going to be after-the-fact.  Second, this 

Arbitrator agrees with the view expressed by Arbitrator Harley Ogata who stated: “the employer 

has the right and responsibility to establish what it considers proper decision making for the 

officers it employs.  The proper use of judgment cannot be left entirely up to the decision making 

of the officer or there would be no standard applicable for officers to use as guidance in the 

future.”  Law Enforcement Labor Services, Inc., Local 123 and City of Richfield, BMS Case No. 

10-PA-0172, at 9 (Ogata, 2010).  The Arbitrator concludes that the investigation was fair. 

Where, as is the case here, just cause for discipline exists, the final two tests should be 

considered – has the employee received equal treatment compared to other employees and was 

the penalty reasonable? 

The Association asserts that the Grievant did not receive equal treatment because two 

other officers who participated in a pursuit in January received “sit downs” or coaching instead 
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of discipline.  The City argues that the circumstances were not substantially similar so as to 

trigger disparate discipline concerns. 

The record reflects that the January pursuit involved several squads, left the city limits 

and then returned to Hopkins where it concluded, was not high speed, and the officers 

voluntarily ceased their pursuit shortly after they left city limits.  In contrast, the Grievant 

participated in a high-speed chase which occurred primarily outside of city limits, in which he 

was the only Hopkins participant, and did not modify his behavior during the pursuit.  The 

Arbitrator finds that the circumstances of the August pursuit were sufficiently dissimilar to the 

January pursuit as to justify the City’s decision to discipline the Grievant. 

Finally, the Association argues that it is unreasonable to have a formal penalty against an 

exemplary employee when other officers received no formal punishment.  Based on the finding 

of different circumstances above, the issuance of an oral reprimand to the Grievant was not 

unreasonable. 

The City’s issuance of an oral reprimand, the lowest form of discipline, was reasonable 

and proportionate to the circumstances.  It may well be that a coaching session would have 

sufficed to correct the Grievant’s behavior, since the record reflects that he is an exemplary 

officer.  However, arbitrators should not substitute their judgment for that of the employer unless 

the penalty is substantially disproportionate to the grievant’s conduct.  That is not the case here. 

AWARD 

For the foregoing reasons, the grievance is denied. 

 

Dated: September 12, 2020  /s/Terrence J. Foy   

 Terrence J. Foy, Arbitrator 


