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INTRODUCTION 

 

 Mr. Anthony Zerwas served in the Air National Guard between October 2007 and 

October 2019. He was a member of the 133rd Secured Forces Squadron, the equivalent of the 

military police. The City of Wyoming offered him a part-time police officer position on June 1, 

2015. The City of Wyoming then offered Mr. Zerwas a full-time police officer position in 2016. 

Mr. Zerwas completed his probationary period of employment on June 30, 2017. The City of 

Wyoming notified Mr. Zerwas of its’ intent to discharge him on January 2, 2020. The Notice of 

Intent to Terminate described the reason for the City’s decision as follows: 

“The statutory grounds for the proposed discharge are based on misconduct as 

well as incompetence due to a lack of moral fitness to perform the position as a 

Police Officer with the City of Wyoming. This finding is based on the attached 

investigative report stating the reasons for the proposed termination as well as the 

prior incident of discipline issued on July 22, 2019.” (City Ex. 73, p. 1) 

 

 The City’s notice also informed Mr. Zerwas of his right, pursuant to the Minnesota 

Statute §197.46 Subd. (b), to request a hearing on the discharge. Mr. Zerwas exercised that right 

and the undersigned arbitrator was notified of his selection on February 6, 2020. The Parties first 

reserved three dates in May, postponed and ultimately agreed to present their respective cases on 

June 10th, 11th, and 12th. After completing three days of hearing, the Employer requested an 

additional day for rebuttal witnesses. The final day of the hearing was held on June 24, 2020.  

 The hearing was held at the Chisago County Law Enforcement Center. The Employer 

and the Union had a full and fair opportunity to present their respective cases through witness 

examinations, submission of documents and other exhibits. After the presentation of their 

respective cases, the Parties elected to submit post-hearing briefs. The briefs were received on 

July 24, 2020 as agreed and the record was closed on that date. The Parties agree that the issue is 

properly before the arbitrator for determination.  

      ISSUE 

 Minnesota Statute §197.46 Subd. (a) states, in pertinent part:  

“After any initial hiring probationary period expires, no person holding a position 

either in state civil service or by appointment or employment in any county, home 

rule charter or statutory city, town, school district, or any other political 

subdivision in the state who is a veteran separated from the military service under 

honorable conditions, shall be removed from the position or employment except 
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for incompetency or misconduct shown after a hearing, upon due notice, upon 

stated charges, in writing.” 

 

Therefore, the issue to be decided is whether the proposed discharge of Officer Anthony Zerwas 

is for incompetency or misconduct and, if not, what is the appropriate remedy?   

 

 RELEVANT POLICIES AND WORKRULES 

 

Wyoming Police Department All Division Personnel Policy No. 1-2 

(3/01/2015) 

STANDARDS 

 

1.-2.01  MISSION 

The mission of the Wyoming Police Department is to work in partnership with the community to 

provide quality public safety services in a responsible manner through innovation, leadership and 

cooperation with dedicated people. 

 

1-02.02 Core Values 

The Wyoming Police Department believes in promoting meaningful police/citizen interaction 

with emphasis on problem solving, actively responding to community concerns, and public 

education. We are committed to the values of integrity, impartiality, professionalism ethical 

practices in the performance of our duties. 

 

Wyoming Police Department All Division Personnel Policy No. 1-4 

(4/01/2016) 

STANDARDS 

 

1-4.04  OFFICER CONDUCT 

Peace officers shall not, whether on or off duty, exhibit any conduct which discredits themselves 

or their agency or otherwise impairs their ability or that of other officers or the agency to provide 

law enforcement services to the community. 

 

A peace officer’s ability to perform his or her duties is dependent upon the respect and 

confidence communities have for the officer and law enforcement officers in general. Peace 

officers must conduct themselves in a manner consistent with the integrity and trustworthiness 
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expected of them by the public.  

 

1.-4.05  PUBLIC INTERACTION 

Peace officers shall treat all members of the public courteously and with respect. Peace officers 

are the most visible form of local government. Therefore, peace officers must make a positive 

impression when interacting with the public and each other. 

 

(a) Peace officers shall exercise reasonable courtesy in their dealings with the public, 

other officers, superiors and subordinates. 

 

(b) No peace officer shall ridicule, mock, deride, taunt, belittle, willfully embarrass, 

humiliate, or shame any person or do anything reasonably calculated to incite a 

person to violence.  

 

1-7.03  GENERAL RULES GOVERNING USE OF FORCE 

 

It is the policy of the Wyoming Police Department that force can be used when reasonable and 

necessary in the performance of an officer’s legal duties and in compliance with Minn. Statute 

609.06 Authorized Use of Deadly Force, 609.065 Justifiable taking of a Life, or 609.066 

Authorized Use of Deadly Force by Police Officers. UNLESS expressly prohibited elsewhere, 

officers are accorded full discretion in the use of non-deadly force to the extent permitted by 

Minn. Statute 609.06, which permits police officers to use reasonable force: 

 

1. In effecting a lawful arrest, or 

2. In the execution of legal process, or 

3. In enforcing an order of the court, or 

4. In effecting any other duty imposed on the officer by law. 

1-7.03.01   Level of Force, Use of Force Continuum 

Officers will be trained in the concept of progressive implementation of use of force. The 

Wyoming Police Department has adopted a use of force continuum. The continuum is designed 

to assist officers in selecting a justifiable level of force to control a suspect. Resistance and 

response are dynamic. A subject’s behavior and the officer’s use of force to control the subject 

may move up and/or down on the continuum during any given encounter. Movement along the 

continuum will not always be an incremental step-by-step sequence, and the subject’s actions 

will determine the entry point on the continuum. The officer will consider three major areas 

when determining the proper level of force to use. Each area has examples listed, but are not 

limited to listed examples. 

 

1. Threat Assessment Observations. These observations include the subject’s  

• Emotional state 
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• Resistive tension 

• Early warning signs 

• Pre-attack postures 

• Access to weapon(s) 

• Apparent  willingness to sustain or inflict injury 

 

2. Officer/Subject Factors. These factors include the following respective strengths and 

weaknesses for both the officer and subject: 

• Age 

• Size 

• Strength 

• Skill level (training and experience) 

• Backup (both officer’s and subjects) 

 

1-7.03.04 Termination 

Under no circumstances may any officer continue to use force (except mere physical restraint) 

against an individual who has ceased to resist, escape, or otherwise violate the law. 

 

POSTIONS OF THE PARTIES 

Employer’s Position    

1. The City’s decision to terminate Officer Zerwas is due to continued poor decision- 

making as a police officer as well as an incident on July 30, 2019, where Officer 

Zerwas did a forceful rear takedown of a handcuffed arrestee that occurred at the 

Chisago County Jail. It is only due to chance that this incident, as well as another 

incident with Officer Zerwas in May 2019, did not result in the death of two citizens. 

2. The City seeks termination due to incompetence and misconduct.  

3. Officer Zerwas’s formal employment file exhibits his poor performance as police 

officer. Officer Zerwas first formal performance review in January 2016 for the 

2015 year showed he met or exceeded expectations. There were areas of concern 

noted such as how Officer Zerwas communicated with co-workers and the public.  

4. For example, that review included the statement that Officer Zerwas often finds 

himself not agreeing with others around him and tends to feel that his way may be 

better. This often reflects on others who choose not to work alongside him. Over the 

last two months and a couple discussions with Chief Officer Zerwas appears to be 
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mending relationships…I would encourage him to grow as a person and an officer 

and continue to seek assistance from those with experience that he has not yet 

accomplished. This will be an area we will continue to work on as he develops. 

5. These deficiencies became a theme of his employment. 

6. His next performance review was completed for the 2017 year. Overall that review 

was a very poor review. The review included the following comments: (a) “is 

capable of superior work but, oftentimes, is so focused on the end goal of arresting 

someone he misses small details that can have a large effect on a case or situation. 

Officer Zerwas must remain cognizant of relevant case law, search and seizure 

standards, and court decisions, not just the wording of the statutes.” (b) “He resists 

corrective feedback from superiors or more experienced officers often remarking “I 

am the only one who does anything around here. I’ll just be a load like everyone 

else.” He often wants to argue the point as he believes he is correct in all situations. 

He must learn not to make decisions based on emotion but rather on the facts at hand 

and needs to learn to accept corrective criticism.” (c) “his enthusiasm and initiative 

gets mistaken as arrogance and may cause issues with some members of the public.” 

(d) “Officer Zerwas sometimes assumes that people have the same level of 

understanding as he does so he un-intentionally talks over their level of 

understanding and come off as egotistical.” (e) “Officer Zerwas is capable of 

working in a team, but sometimes needs to remember that other people do have 

ideas or skills to contribute to the team. Officer Zerwas needs to slow down and 

work on strengthening relationships with his co-workers. In most situations, Officer 

Zerwas appears to want to be the leader and not follow others, and as a result his ego 

can create barriers rather than bridges with his co-workers.” 

7. These criticisms permeated Officer Zerwas’s employment with the City. 

8. Officer Zerwas’s final performance review for 2018 was positive.  

9. Officer Zerwas’s informal personnel information exhibits his poor performance as 

police officer.  He challenged authority, disobeyed a direct order, required coaching 

from the Chief on numerous occasions, prosecutors and co-workers questioned his 

judgment. 
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10. Officer Zerwas received significant use of force training during his tenure with the 

City. 

11. The City’s expert testified that he reviewed all videos, investigations and reports 

related to Zerwas’s use of force against the handcuffed arrestee in the sally port. The 

City’s expert said he gave Officer Zerwas every benefit of the doubt in making his 

analysis of whether the use of force was reasonable. He testified that: (a) He took 

Officer Zerwas’s account of the incident at the arrestee’s house as true including that 

Officer Zerwas was dragged in a tug-of-war for 20 feet and that they wrestled to the 

ground; (b) He took officer Zerwas’s account that the arrestee said in the squad car 

on the way to the jail that he could not wait to see Officer Zerwas without his badge 

on; and (c) He assumed arrestee engaged in an intentional  low level of resistance by 

moving his shoulder just prior to the takedown; that there was continued verbal 

banter and that all of these factors represented provocation for Officer Zerwas’s use 

of force. Nevertheless, the City’s expert concluded that the force exerted by Officer 

Zerwas was excessive and unreasonable.  

12. City’s finding of misconduct was supported by substantial evidence.  

13. Officer Zerwas’s conduct towards the arrestee on July 30, 2019, was so severe, 

shocking, and damaging to the trust relationship between the community and the 

Wyoming Police Department - and represented such an egregious and excessive 

violation of the city’s use of force and code of conduct policies – that the City can 

terminate Officer Zerwas based on the seriousness of that incident alone.  

14. The undisputed record and the totality of the circumstances in this one instance 

supports the City’s determination. At best, we have an arrestee who was involved in 

an earlier altercation with Officer Zerwas but who was now in a locked sally port 

with nowhere to escape, no weapons in his possession, and handcuffed behind his 

back who engages in an intentional but slight shoulder/torso movement and who was 

not provided any commands for compliance. At worst, we have a compliant arrestee 

in a locked sally port with nowhere to escape, no weapons in his possession, 

handcuffed behind his back, who was relieving pressure from the handcuffs and 

Officer Zerwas’s elevated escort hold.  
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15. In response to the arrestee’s slight movement Officer Zerwas used force that could 

have easily been deadly in order to maintain control of the arrestee. Officer Zerwas 

admitted he never lost control of the arrestee. 

16. Officer Zerwas’s testimony that he was worried for his safety and for fear of escape, 

which justified his use of force. Both of those fears were unreasonable and his 

testimony incredible. 

17. Officer Zerwas received training on bringing arrestees into the jail by way of the 

sally port. Officer Zerwas admitted he received training on using the sally port. If he 

was worried about his safety he could have radioed for officers when he first arrived 

and waited for their assistance. He did not do that.  

18. Officer Zerwas received training on persuasion and de-escalation less than two 

months prior to the incident in the sally port. That training encouraged officers 

dealing with agitated or angry arrestees to project calm and use empathetic listening 

skills in an effort to defuse anger. Here, Officer Zerwas’s anger from the tug-of-war 

at the arrestee’s house and the statements made in the squad on the way to the jail 

quickly turned from rage to violence in the locked sally port. 

19. Officer Zerwas violated clearly established policies including the City’s Mission and 

Values in policies 1-2.01 and 1-2.02, the City’s policy on Integrity 1-4.02, and the 

City’s policy on the Use of Force, 1-7 including well-established case law that was 

trained on extensively in POST trainings.  

20. The use of excessive and unjustified force reflects on the qualifications of the officer 

in performing his duties and directly affects the rights and interests of the public. 

21. A reasonable officer had other options available instead of resorting to force that had 

an anticipated injury of great bodily harm or death. 

22. In his four-year tenure as a police officer with the City, Officer Zerwas received 

seventeen use of force related trainings. He also received numerous POST trainings 

that very clearly defined legal considerations in the use of force. He also received 

yearly tactical training which included takedown maneuvers and escort procedures. 

23. Here, Officer Zerwas had the tools but instead of using those learned tools, created 

an ad hoc maneuver during his moment of rage that he was never trained to use. 
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24. Officer Zerwas did not use verbal commands. Using verbal commands was a 

reasonable option available to Officer Zerwas. A reasonable officer would have 

recognized that using force with an anticipated injury of great bodily harm or death 

was excessive for the circumstance. To determine if force was reasonable one must 

consider not only the injury sustained but also the anticipated injury. An anticipated 

injury from a rear takedown of a handcuffed individual on a concrete floor could 

very easily be traumatic brain injury or death. 

25. The City completed a thorough and unbiased investigation. 

26. The use of force incident combined with prior formal and informal discipline are 

sufficient to justify termination for misconduct. 

27.  The July 30th takedown in isolation is compelling and justifies termination. 

However, when we look at the totality of Officer Zerwas’s decision-making abilities 

from within the City as well as from outside jurisdictions, the termination decision is 

even more compelling.  

28. On May 2019, Officer Zerwas engaged in a high -speed chase of a vehicle for a very 

low-level offense traveling at high rates of speed through numerous intersections, 

crashed his vehicle, and continued the pursuit even after other jurisdictions called off 

their officers of which Officer Zerwas was aware and he still continued his pursuit. 

The chase ended when the suspect rolled his vehicle, was ejected, and flown via 

helicopter to receive medical attention.  

29. The City cannot be forced to reinstate an officer with such a cavalier attitude 

towards human life, who values quantity of policing versus quality, and who fails to 

recognize the difference between what the letter of the law says versus the spirit of 

the law. The lives of our citizens are at stake by allowing someone with this 

mentality to remain on the police force. 

30. The City’s intent to terminate Officer Zerwas is consistent with prior arbitration and 

case law. The City’s finding of incompetence was supported by substantial evidence. 

A lesser discipline, such as a significant unpaid suspension or a lengthy 

improvement plan is not appropriate. 
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31. The time and effort spent with Officer Zerwas was above and beyond the amount of 

time spent with other officers. Despite this, Officer Zerwas reverted to his prior poor 

conduct and poor decision making in 2019 with two extremely serious policing 

decisions. The City tried a performance improvement plan for an entire year, albeit 

not formal, and it clearly did not work. 

32. There is not substantial evidence to find extenuating circumstances that would 

justify a departure from the City’s reasonable decision to terminate Officer Zerwas. 

The only arguable extenuating circumstances are 1) even though his poor decisions 

are becoming more likely to cause harm to citizens, he has never been formally 

disciplined for a use of force incident, 2) in his four year tenure with the City he has 

received some written commendations from the administration and citizens, and 3) 

he was nominated and/or received a small number of awards relating to an 

individual who needed medical assistance as well as for his social media presence. 

These few accolades cannot outweigh the very serious conduct exhibited by Officer 

Zerwas in 2019 that had the potential to cause two citizens great bodily injury or 

death. In addition, while he did receive a few accolades through his tenure, this does 

not outweigh the escalating poor decisions exhibited by Officer Zerwas that 

culminated in the May 2019 chase and the July 2019 takedown. 

33. In conclusion, the City acted reasonably in their decision to terminate Officer 

Zerwas’s employment and that decision is supported by substantial evidence. There 

are no extenuating circumstances that would justify a departure from the City’s 

proposed termination. The City asks that the decision to terminate Officer Zerwas’s 

employment be upheld. 

Union’s Position 

1. Zerwas is an honorably discharged veteran employed by the City of Wyoming as a 

police officer. He was hired part time in 2015 and full time in 2016. He advanced 

through the department’s field training process at an accelerated rate. 

2. His performance evaluations have been good. His most current performance 

evaluation is exceptional. 
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3. Zerwas was given a two-day suspension in connection with a pursuit incident that 

occurred in May 2019. The two-day suspension was a mediated reduction from a 

five day suspension imposed on him by the City. Zerwas agreed the two-day 

suspension was warranted. Following that incident, Zerwas had no further pursuit 

issues. 

4. The incident which led to Zerwas’s discharge occurred on July 30, 2019. 

5. Zerwas made a split-second decision to use force against an arrestee when the 

arrestee jerked away from him in a manner which indicated the arrestee intended to 

fight again, as he had done a short time earlier at the scene of the initial arrest.  

6. Zerwas did not have the luxury of an extended time to determine what the arrestee’s 

intentions were or whether there might be better options by which to control him. 

His take down occurred in the moment as he reacted to the arrestee’s effort to throw 

Zerwas off-balance and jerk himself free. The force Zerwas employed was necessary 

to keep the arrestee under control and was discontinued as soon as he had the 

arrestee on the ground and under control. Even if the force employed was arguably 

more than necessary, it was not so disproportionate to the arrestee’s actions as to 

justify Zerwas’s discharge. 

7. It must be emphasized that Zerwas’s reaction was caused by the arrestee’s action. 

Had Zerwas allowed the arrestee to wrest himself free, Zerwas ran the risk of injury 

to himself and other personnel and the arrestee in efforts to regain control. Zerwas 

had limited options available to him but taking the arrestee to the ground was not an 

unreasonable one. 

8. Chief Hoppe and Sgt. Beardsley persuaded the City Council to approve the 

discharge of Zerwas by presenting a false narrative of what occurred in the sally 

port.  

9. It is unfair for the City to assess Zerwas’s actions with twenty-twenty hindsight. 

Zerwas responded in the moment to the arrestee’s movement. All agree that Zerwas 

who was in close contact to the arrestee, was in the best position to assess how the 

arrestee might be preparing to respond. No other officer was on the scene and in 

physical contact with the arrestee. The opinions of other officers were based on their 
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detached review of the video and possibly inaccurate information from Hoppe and 

Beardsley. 

10. Zerwas testified that the jerking motion made by the arrestee in the sally port was 

like that which he had done prior to the fight at his residence. 

11. The City’s argument that Zerwas used excessive force appears to be threefold. First, 

that since the arrestee was in handcuffs and in the secured sally port, Zerwas should 

have not been concerned with him escaping and thus avoided any use of force. 

Second, the City suggests Zerwas’s use of force should have considered the 

relatively low-level offense the arrestee had committed. The City’s third argument is 

that assuming Zerwas was justified in using some force to keep the arrestee under 

control the take down was too much. 

12. Zerwas had not been concerned with the arrestee escaping custody altogether but 

that he might escape from his control. If the arrestee broke free from Zerwas the risk 

of injury to Zerwas, the arrestee, and others called upon to regain control of him 

without question would be elevated. The arrestee had been legally arrested for the 

violation of his court ordered probation. It is unfair to expect the arresting officer to 

simultaneously assess the significance of the underlying offense when acting to keep 

the arrestee in control. The City’s third argument is problematic because it assumes 

that Zerwas not only had time to coolly assess the best response but that he had been 

trained on how to handle combative arrestees who were in handcuffs. Neither of 

those were true. 

13. None of the training materials entered by the City refuted that. The City did 

introduce the Use of Force Continuum, which expressly states a reasonable option to 

active resistance would be a take down. In the sally port Zerwas was confronted with 

an unprecedented situation. A handcuffed arrestee began actively resisting. Zerwas 

had been given no training on this scenario. His decision to get the arrestee on the 

ground under all attendant circumstances was reasonable.  

14. The City’s action against Zerwas is a case of employing its hindsight to events 

which Zerwas was compelled to respond to in a split second.  
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15. The Union’s expert presented a detailed analysis of the videos. He was able to show 

the video frame by frame. Based upon his thorough review of witness statements 

and other exhibits and his own extensive experience in use of force matters, Ashley 

concluded that Zerwas’s actions were appropriate. 

16. The City did not establish just cause for the discharge.  

17. The quality of the Employer’s investigation is an important factor in assessing 

whether it has established just cause for discipline. A poor investigation questions 

the legitimacy of its conclusions. In the present case, the fact that the City Council 

was presented with investigative conclusions which were false raises serious 

questions as to whether it would have supported a discharge had it been accurately 

advised. The fact that both Hoppe and Beardsley exaggerated, if not lied, about what 

the video evidence showed cannot be ignored.  

18. One example of the shortcomings of the City’s investigation is its failure to realize 

that a third camera filmed the sally port incident, let alone secure a copy of that 

video.  

19. Additionally, some of the time stamps and time frames provided in the termination 

presentation are either not shown or not in order.  

20. Another example of the poor investigation is the failure of Beardsley to ask Zerwas 

anything about Thomas’s claim that he was told the arrestee had moved him three 

feet in the air. It appears that Beardsley got the evidence he wanted from Thomas 

and sought to avoid getting information that countered that. 

21. The investigative report implied Zerwas was being evasive because he said “I don’t 

remember” so many times. The fact of the matter is that Zerwas did not recall.  

22. Beardsley also concluded that Zerwas lied by claiming a leg sweep which indicates 

he knew his takedown was improper. However, the experts and Hoppe all 

recognized a leg sweep. Without that information, how was the City Council to 

interpret Zerwas’s action? 

23. Hoppe presented the City Council with false facts in his power point presentation. 

He claimed that Zerwas pressed and twisted the arrestee into the gun locker. The 
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arrestee was never in contact with the gun locker. More egregious is Hoppe’s claim 

of the arrestee’s head bouncing off the concrete floor. 

24. The record shows that either both Hoppe and Beardsley misinterpreted what the 

video evidence showed, or they chose to intentionally mislead that City Council on 

the severity of the incident. Either way discharge was based upon an erroneous view 

of the facts and should be reversed.  

25. Even if Zerwas used excessive force, his discharge is not justified. 

26. Discharge should not be the automatic result. 

27. Factors considered is assessing the appropriate level of discipline include the 

underlying circumstances, the officer’s training, whether he or she has had previous 

disciplinary issues particularly for use of force. 

28. In this case, the underlying circumstances include that the arrestee had fought with 

Zerwas a short time earlier. The aggressive motion made by the arrestee was similar 

to how the earlier fight had begun. It is only reasonable to expect that Zerwas would 

be on heightened alert for aggressive conduct by the arrestee. Once the arrestee 

began his active resistance, Zerwas was justified under the Use of Force Continuum 

to take the arrestee down to regain control.  

29. Zerwas had never been trained on maintaining control over a combative, handcuffed 

arrestee who was actively resisting.  

30. As long as the Use of Force Continuum allows for the taking down of an arrestee 

who is actively resisting that is how an officer should be expected to respond. If the 

City decides to train on a specific takedown method for that scenario, it is free to do 

so, but in this instance that has yet to be done.  

31. Finally, Zerwas had no history of using excessive force. None of the various ‘after 

the fact’ situations raised by the City for the first time during the hearing involved 

the use of force. There is no reason to doubt that if Zerwas is provided appropriate 

training concerning the City’s expectations that he will not abide by them.  

32. Zerwas’s failure to complete reports on July 30, 2019 does not justify his discharge. 

33. There is no dispute that Zerwas did not complete reports related to the arrestee prior 

to leaving work that day. Zerwas explained that after he informed Hoppe that he was 
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experiencing a panic attack and Hoppe cleared him to go home, he did not 

understand that he was still expected to complete the reports. Beardsley did inquire 

about the reports, but Zerwas informed him that Hoppe had cleared him to leave.  

34. Under the circumstances, which include that Zerwas had also just provided Hoppe 

with notice of his PTSD concerns the day before, it was not unreasonable for Zerwas 

to understand that the reports could be put off at that time. Even if this is not what 

Hoppe intended, it at most constitutes a minor policy violation which would not 

support the discharge. 

35. Zerwas did not use excessive force against the arrestee on July 30, 2019. He 

responded to an aggressive movement by the arrestee who had shown a propensity 

to fight. The City’s decision to discharge was based on numerous false 

characterizations of the incident between Zerwas and the arrestee. Just cause for 

discharge of Zerwas does not exist and he should be reinstated. 

36. Even ofof111  

OPINION/FINDINGS OF FACT/DISCUSSION 

 Officer Anthony Zerwas is an honorably discharged veteran. The City of Wyoming hired 

him as a part-time police officer in 2015 and accepted him as a full-time police officer in 2016. 

The City served notice of intent to discharge Officer Zerwas in January 2020. The primary 

concern of the City in issuing the notice of discharge was that Officer Zerwas had demonstrated 

a pattern of being unable to exercise good judgement in the performance of his duties even 

though he completed all required training and received individual coaching to address specific 

areas of concern regarding his performance as a police officer. The pattern of conduct that 

concerned the City is documented in his performance evaluations and evidenced most clearly in 

his decision making regarding the high speed chase on May 5, 2019 and his decision making 

process in the course of escorting an arrestee to jail just a couple of months later. The City 

demonstrated that although his most recent performance evaluation completed in April 2019 for 

his performance in 2018, showed Officer Zerwas exceeded expectations, it continued to have 

concerns about his decision-making process in the performance of his duties. The City also 

demonstrated that concerns about Officer Zerwas’s ability to make appropriate decisions in the 

performance of his duties and in managing his relationships with his co-workers was of serious 
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concern. Officer Zerwas brought those concerns front and center for the City when shortly after 

his 2018 excellent performance review was completed, he made a very poor decision to engage 

in a completely unnecessary high speed chase on May 5, 2019. The City issued a disciplinary 

decision regarding Officer Zerwas’s failure to follow policy in deciding to undertake that high 

speed pursuit and failing to terminate when he clearly knew it was unnecessary and dangerous. 

Officer Zerwas grieved the discipline and the City and the Law Enforcement Labor Services Inc., 

the Union representing the City’s police officers, reached a mediated settlement. Officer Zerwas 

acknowledged and admitted, as a condition of that mediated settlement, that his pursuit violated 

City policy 1-9.03 (Procedures and Tactics for an Officer Engaging in a Pursuit and 1-9.07 

Factors influencing the termination of a pursuit. Specifically, Officer Zerwas admitted that he 

violated those policies by: 

“…operating his squad vehicle at high rates of speeds of up to 127 miles per hour; 

entering controlled intersections at high rates of speeds of up to 90 miles per hour; 

failing to operate his squad vehicle with due care and due regard for public safety; 

operating his squad vehicle in a dangerous manner; and, continuing the pursuit 

after his squad vehicle was involved in a motor vehicle collision that damaged his 

squad vehicle and another third-party vehicle.” (City Ex. 85)  

 

 Officer Zerwas was disciplined, therefore, for making a poor decision in the performance 

of his duties that put ordinary citizens at unnecessary risk of harm and caused damage to City 

property. The details of Officer Zerwas’s decision to pursue the vehicle help clarify the City’s 

concerns. First, Officer Zerwas decided to initiate the pursuit even though he knew the 

underlying crime was essentially speeding and running a red light. While running a check on the 

vehicle, Officer Zerwas discovered an alert on the vehicle. An alert, however, is not a warrant. 

Officer Zerwas had time to gather more facts and solicit assistance from other agencies. Instead 

he decided on a course of action similar to one that might be initiated to catch an armed and 

dangerous felon. During the chase, Officer Zerwas collided with a semi-truck at a busy 

intersection, hit a fire hydrant damaging his squad car and continued the pursuit. Other 

jurisdictions along the chase route instructed their officers to end their pursuit of the vehicle due 

to the potential danger to the public and the officers. Officer Zerwas was aware of those 

decisions and decided to continue his pursuit. Eventually, the driver of the vehicle Officer 

Zerwas chased rolled the vehicle and was thrown from it requiring him to be airlifted from the 
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scene to receive medical treatment. By acknowledging the conduct and agreeing to the two-day 

suspension, Officer Zerwas also agreed that the discipline would become a part of his official 

personnel file.  

 The second incident happened just a few weeks later on July 30, 2019. Officer Zerwas 

slammed a shoeless, handcuffed arrestee to the concrete floor of the jail garage or sally port 

causing injury to himself and the arrestee. Officer Zerwas had locked his firearm in the trunk of 

the squad car before removing the arrestee from the back seat of the squad. There were no 

weapons available to the arrestee. The arrestee did not hit, attack, or otherwise resist Officer 

Zerwas as he was escorted to the jail entry door. Officer Zerwas did not ask for assistance in 

getting the arrestee escorted inside the jail before arriving at the jail or when he arrived at the jail 

prior to exiting his squad. Officer Zerwas, in other words, did not follow establish protocols for 

bringing in an arrestee that he considered to be belligerent and intent on fighting or resisting him.  

 While the arrestee did engage in a tug-of-war with Officer Zerwas at his home, the arrest 

site, he did not strike or attack Officer Zerwas. Officer Zerwas testified: 

“I go to put the handcuffs on, take his hands out of his pockets, and he – I have 

the handcuffs on him but they are not on him to the point where they are secured 

… and he jerked away from me. And I tried to get control of him, and there was a 

kind of tug of war, I don’t know how else to describe it other than that. It ended 

up as us doing a tug of war for a 10 to 20 feet before I did a leg sweep in the front, 

and had him down on the ground.” (Tr. at p.241 lines 16-25 and p. 242, lines 1-3) 

 

In short, Officer Zerwas acknowledges that even though the arrestee resisted being handcuffed 

by pulling away, he did not strike or attack him during the course of arrest. The arrestee’s action 

in engaging in the tug-of-war is certainly resisting arrest but that action cannot properly be 

characterized as fighting. The arrestee threw no punches, kicks or took any offensive action 

against Officer Zerwas with the exception of the tug-of-war, during the course of the arrest. 

Officer Zerwas testified that the arrestee said while being escorted to the jail, that  he couldn’t 

wait to see him without his badge. That statement, however, only indicates a possible future 

threat and not an intent to engage in a fight with Officer Zerwas while in the squad or when they 

arrived at the jail. The arrestee’s statement, in other words, should not have led a reasonable 

officer to believe that he was in danger of an imminent attack. If the arrestee did not strike, kick, 

or take offensive action against him during the course of the arrest, when his hands were free and 
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he had a knife in his pocket, it is objectively unreasonable to assume the arrestee is issuing a 

threat to fight while shoeless, handcuffed, and sitting in the back of a squad that is locked in the 

jail’s sally port. The arrestee was not a threat to Officer Zerwas and did not engage in conduct 

that warranted Officer Zerwas to perceive him as such.  

 More importantly, Officer Zerwas did not appear to perceive the arrestee as a threat. 

First, by his own admission, Officer Zerwas approached the arrestee in order to place him under 

arrest while the arrestee had both hands in his pockets. Officer Zerwas acknowledged that it was 

reasonable to assume a person who is told he is under arrest and who then places both hands in 

his pockets could be reaching for a weapon. Rather than issue instructions to the arrestee to 

remove his hands from his pockets or give other commands to let the arrestee know he was 

concerned he might be reaching for a weapon. Officer Zerwas simply walked up to him and 

removed his hands from his pockets and began the cuffing process.  

 The arbitrator points this out not to second guess the actions of Officer Zerwas but to 

determine whether he perceived the arrestee as a threat. As it turns out, the arrestee did have a 

pocket knife but clearly made no attempt to use it. In short, Officer Zerwas exhibited no signs of 

fear of the arrestee having a weapon with intent to use it during the course of the arrest. Officer 

Zerwas further had no concerns about provoking the arrestee. This can be seen by what Officer 

Zerwas did at the arrest site while placing the arrestee in his squad. Officer Zerwas testified that 

he told the arrestee to “Shut the fuck up.” (Tr. Vol. III, p. 223, lines 23-25)  

 Officer Zerwas, by his conduct, therefore, indicated hostility toward the arrestee in 

contravention of department policy requiring officers to conduct themselves in a professional 

manner. His cursing at the arrestee was not designed to de-escalate any potential resistance on 

the part of the arrestee but was simply an expression of anger and annoyance. That expression of 

anger could have been an escalating event but the arrestee did not take it as such. To yell 

profanity at an arrestee who is in custody, not only is an indication that Officer Zerwas was not 

afraid but also that he was unconcerned about provoking the arrestee.  

 Officer Zerwas further demonstrated he was unafraid of the arrestee and unconcerned that 

he would resist being escorted into the jail because he decided not to call ahead and inform the 

guards that he was bringing in an arrestee he felt was combative. Officer Zerwas cannot both 

claim that the arrestee was combative, threatening and that he was concerned the arrestee would 
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take any opportunity to attack him even in the locked sally port and maintain it was appropriate 

for him to refuse to follow the procedures designed to address that very situation. Again, Officer 

Zerwas demonstrated an inability to make a competent decision in the performance of his duties 

that could have prevented harm to himself and the arrestee. 

 Officer Zerwas acknowledged being trained on bringing a combative arrestee into the 

jail. That training required Officer Zerwas to call ahead so that guards could be on hand in the 

sally port when he arrived to assist him with escorting the arrestee into the jail. After locking his 

gun in the trunk of his squad and before getting the arrestee out of the squad, Officer Zerwas had 

yet another opportunity to call for assistance.  

 Officer Zerwas admitted that he failed to follow the proper procedure. He testified: 

Q. Why didn’t you call ahead and ask for assistance? 

A. That was a failure on my part. I’ve sat back and replayed this whole thing 

over the last however many months it’s been, time over time, over time, I 

regret not doing that. That was a failure on my part. I should have done 

better there. (Tr. Vol III, p. 288, lines 13-19) 

 

 Another moment when Officer Zerwas demonstrated he did not perceive the arrestee to 

be a threat was when he assisted him with exiting the squad in the sally port. At that time, 

Officer Zerwas had already secured his firearm in the trunk of the squad and then moved to the 

rear driver side door. On the video of the scene inside the sally port, Officer Zerwas can be seen 

casually leaning on the door with his head lowered so he can see into the back seat of the squad. 

The video shows that Officer Zerwas did not assume a posture that suggested the arrestee had an 

intent to attack him at the first opportunity. That certainly was an opportunity for the arrestee 

since Officer Zerwas was offering his face to the arrestee who was in the process of exiting the 

squad. This is especially curious given that the arrestee feet could have been used to attack as 

Officer Zerwas lowered his face into the back of the squad to talk to the arrestee. Officer Zerwas 

said that the arrestee was tall and that on the ride to the jail he sat with his back to the rear 

passenger side door with his feet facing the rear driver’s side door, the one he exited, as seen on 

the video.  

 During his investigatory interview, Officer Zerwas said:  

“…normally I have somebody sitting on the passenger side and I get them out that 

way. But because of his size he was sitting horizontally across it.  Ah, I opened up 
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the driver’s side door-or driver’s side rear door and I asked him, which is going to 

be easier for you to get out? Is it easier for you to scoot out the passenger side or-

or come out the driver’s side? Um, and he mumbles something, and I don’t 

remember what it was and he came out the driver’s side.” (Er. Ex. 55, p. 5) 

 

 The arrestee exists the squad without making any attempt to attack Officer Zerwas. The 

video also shows that Officer Zerwas is holding onto the arrestee by the handcuffs as he turns 

away from the arrestee to close the squad door. He then turns hooks his arm in the arrestee’s and 

begins walking him towards the door that leads inside the jail. The arrestee is in front of Officer 

Zerwas and being guided toward the door. To gain access to the interior of the jail, Officer 

Zerwas had to press a button to let them know he was ready for entry. As he reaches for the 

button, the video shows the arrestee turning his left shoulder slightly. At the exact moment he 

turns his shoulder, Officer Zerwas begins a takedown maneuver.  

 Officer Zerwas argues that the arrestee was attempting to escape his control and that he 

had a split second to decide how to keep him under control and decided to do the takedown 

maneuver, one he was never trained to use. The notion that he had only a split second to decide 

what to do given the objective facts cannot be considered credible. The video shows that Officer 

Zerwas never lost control of the arrestee. The arrestee’s slight turn of the shoulder objectively 

cannot be considered an act of resistance. The video shows no “jerking” motion on the part of the 

arrestee but it does show the Officer’s arm still hooked through the arrestee’s handcuffed arms 

even as the takedown is completed and the guards come out to assist.  

 The objective facts cannot be ignored. The arrestee is in front of Officer Zerwas, facing a 

wall, his hands are handcuffed behind him, he does not have any shoes on, and they are in a 

locked garage entrance to the jail called the sally port. Once Officer Zerwas drove into the sally 

port the doors were locked and he could not drive out without permission from the guards inside 

the jail. In short, there was no escape for the arrestee and no access to weapons. Most 

importantly, for purposes of analyzing the use of force at issue here, the action which led Officer 

Zerwas to initiate his take down move and slam the arrestee to the concrete floor of the sally port 

was nothing more than a slight turn of the shoulder. The arrestee did not jerk, pull, kick, punch, 

or actively resist at all. He merely moved his shoulder and slightly turned his body as Officer 

Zerwas reached around him to access the buzzer to gain entry. There was no evidence that the 
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arrestee sought to get away, fight or resist Officer Zerwas in any way.  

 Officer Zerwas maintained that the arrestee jerked away from him in the sally port while 

waiting to be admitted into the jail. The video shows the arrestee did not make a jerking move at 

all. Officer Zerwas, during his investigative interview, with his union representative present, 

made the following statement:  

“Um we got to the jail, um, pulled into the sally port, um, got him out of the 

squad, and as we’re walking up to the door to get into the pre-booking area, um, 

I’m standing waiting to be let in, and he jerked away from me. He jerked away 

from me with such force that it actually pulled me forward, um it was the exact 

same manner that he jerked away from me when he was arrested at his house.” 

(Er. Ex. 55, p. 3) 

 

Officer Zerwas was not truthful in his description of the arrestee’s action in the sally port  

during his investigative interview. What happened in the sally port can in no way be 

described as being similar to the tug-of-war that took place at the arrest site. The video 

does not show the arrestee jerking away from Officer Zerwas and it certainly doesn’t 

show a tug-of-war between the two which is what happened at the original arrest site. 

There was no act initiated by the arrestee that could possibly justify the use of force 

selected by Officer Zerwas. Officer Zerwas made a conscious decision to use force 

bypassing a host of other options available to him and that he should have considered 

given his training and duty to consider City policy including the Use of Force 

Continuum.  

 That Officer Zerwas, here again, demonstrated an inability to access his training 

in a moment when there was little or no threat to his safety is consistent with the concerns 

raised each year of his brief tenure with the City of Wyoming police department. Officer 

Zerwas received extensive training on use of force and de-escalation techniques. 

However, his use of force in response to the slight movement of the arrestee in the sally 

port indicates that he either did not understand that training or simply chose to ignore it.  

 Pursuant to Minnesota Statute §197.46 Subd. (a) The City of Wyoming has the burden to 

prove the decision to discharge Officer Zerwas for misconduct and/or incompetence is supported 

by substantial evidence. That burden can be satisfied by demonstrating the employee had 

adequate training, coaching and preparation to do the job and nevertheless demonstrated an 
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inability to follow procedures and make good decisions in the performance of his duties. 

The high speed chase for which the City disciplined Officer Zerwas happened on May 5, 2019.  

Less than three months later and even though the level of discipline was yet to be decided, 

Officer Zerwas did a takedown of an unarmed, cooperative arrestee on the concrete floor of a 

secure jail sally port. So, the City was able to show two significant incidents of misconduct or 

incompetence by Officer Zerwas that took place within less than a three month period. Officer 

Zerwas admitted to the misconduct resulting from his poor decision to undertake a high speed 

chase of a motorist for speeding and running a red light. The vehicle was not stolen, nor was the 

driver suspected of being armed and dangerous. The facts available to Officer Zerwas at the 

moment he decided to undertake the dangerous high speed chase was that there was no critical 

emergency or danger to the public. Yet, his conduct put the very public he was charged with 

protecting at risk. That lack of good judgment was on full display when he made the 

unsupportable decision to use a takedown move to throw a cooperative arrestee to the concrete 

floor of the sally port. As both experts testified during the hearing, the lens through which this 

officer’s decision to use force is to be evaluated is that of a reasonable police officer confronted 

with the same or similar set of facts facing Officer Zerwas that day. The City called the Brooklyn 

Park Police Departments, Deputy Chief of Police Mark Bruley and asked him to speak to that 

issue. Deputy Chief Bruley testified: 

Q. “Do you have an opinion based on your experiences,  your extensive 

history and use of force training, and everything you have identified in Exhibit 74, 

as to whether or not the force exhibited by Officer Zerwas …was reasonable?” 

A. It was not reasonable. 

Q. What if we were to assume there was some verbal aspect to this verbal 

banter…does that change your opinion?  

A. It doesn’t change at all. There is nothing he can say that could justify that 

level of force. At the time, what we can look at, is what is known to the officer at 

this precise moment. What the officer knows is that they are in a locked confined 

jail facility; he knows there is help, other officers right on the other side of that 

door; he knows that all those doors are controlled by a master control and are 

locked; he knows there is nowhere to go; he knows the suspect posed little to no 

threat; and that is one of the criteria that’s very important, the crime is very low, 

the threat at hand is unusually low, because at this point the suspect has been 

handcuffed…the level of force used by an officer is elevated by two primary 

reasons: The suspect’s actions, and the availability of weapons. And in this case 

we know that he has no weapons, that had been removed, and we know that he is 
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greatly restrained in any actions he can take. His hands are handcuffed behind his 

back…So at this moment, the level of force, on top of the fact that it is not even a 

technique that is --I’ve ever seen before, by Officer Zerwas’s own admission it 

was made up. It was ad hoc of something he just did which further shocks the 

conscious that you would under these circumstances make up a technique of use 

of force…If there was to be force to control it, you would sure think someone 

would use a technique they were taught, being this is a very controlled 

environment, it’s not rapidly evolving, there’s no circumstances that had to make 

a split second decision, it actually all indicates it to be the opposite. So to use a 

made up technique at this level to the back, which is extremely alarming, because 

earlier we were talked about what is a level of force and that is the anticipated 

injury. Slamming another person on their back while handcuffed, trapping a leg 

and then forcing them on their back while handcuffed, on concrete, could have 

easily, and is going to be classified as great bodily harm or deadly force. If he hits 

his head on the concrete, which we’ve seen all over the nation, that if we don’t 

control the head, people die in those circumstances. At a minimum have a 

hematoma on the brain. To take somebody down who has no capacity of – you 

have no capacity to control the head, is reckless, and there is no other word to 

describe it.”  (Tr. Vol II, pages 172-175) 

 

Officer Zerwas’s expert, Mr. Steven Ashley, a retired Michigan police officer, emphasized a 

very different framework for evaluating the use of force in the sally port.  

 

Q. Can you explain to the arbitrator what it is that requires an expert to 

explain the appropriate use of force by a law enforcement officer?  

A. Yes, I can. Perhaps the three things that I noted in regard to that. One is 

that, from the of external use of force and control, are – to quote a friend of mine, 

it’s never pretty, it always looks like something -- sometimes it looks like what it 

is—sometimes it is easy to get the wrong impression unless you’ve been trained 

in it. I have also –there is an element of perceptual filters’ and how the individual 

perceives the events differently than someone else that may be there and looking 

at the same thing. That all kind of rolls into human factors: Human factors, force, 

what we call force science, particularly regarding reaction time and memory, 

training and attention span. And how humans absorb information and translate it 

into action in their brains. So that’s all. It is all kind a part of the same piece.  

Q. Okay. What is it about this case in particular that a person with limited 

experience in law enforcement tactics might not understand? 

A. I thought it was particularly notable regarding continuing behavior of 

individuals in threatening behavior, verbally and/or physically, ongoing nature of 

that threat, as opposed to a one-off comment, on-going continuing threats. Likely 

perception based on experience and training, and different officers with different 

levels of experience and training are likely to perceive events differently. And 
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lastly, reading the nonverbals and physical contact, when you actually have your 

hands on another person and can feel and can judge which way they are going to 

turn by the way their muscles flex, and that kind of thing… 

Q. So do you believe your testimony here will aid the arbitrator in understanding 

the facts of this case? 

A. Yes. I do. 

Q. Can you explain how? 

A. There are three points that I needed. One is the officer’s perspective, which no 

one can know what is in another person’s mind. They’re not mind readers. But we 

can acknowledge that what’s in a person’s mind comes from that person’s 

experience in going through an event, not necessarily another person’s 

experience, not mine or someone else’s in looking at that event and seeing it 

differently than the officer’s and perceiving it differently. (Tr. Vol III, pages 33-

35) 

 

 Mr. Ashley unlike the City’s expert concluded that Officer Zerwas’s decision to do a 

takedown of the arrestee given the available facts was reasonable and therefore not excessive. 

However, the experts were in complete agreement that the case that dictates how a police 

officer’s use of force should be evaluated is Graham v. Connor, 490 U,S. 386 (1989). Both 

agreed that Graham requires an analysis that looks through the lens of a reasonable police 

officer. As Mr. Ashley testified, Graham requires us to look at three factors: (1) the severity of 

the crime at issue; (2) the immediacy of the threat to the safety of the officer and others; and (3) 

whether the suspect is resisting arrest or attempting to flee. When these three factors are 

evaluated against the backdrop of the facts of this case, it is abundantly clear that Officer Zerwas 

exhibited either a lack of concern for the policies or an inability to apply the factors necessary in 

order to arrive at an appropriate decision as to whether to use force in that sally port.  

 Officer Zerwas was assigned the task of arresting an individual who violated the terms of 

his parole. The arrestee was on parole for reckless driving. He was not a felon and the underlying 

crime therefore was, as was the case in the high speed chase, a minor violation that did not 

require the response chosen by Officer Zerwas. This objective fact was driven home when it was 

decided that the arrestee should be allowed to leave the hospital and turn himself in later. So, as 

to the first Graham factor, use of force cannot be justified.  

 Secondly, it can hardly be said that there was any kind of threat to the public. Moreover, 

as laid out by the City’s expert, there was little or no real threat to Officer Zerwas given that he 
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was in a locked sally port, the arrestee was handcuffed with his hands behind his back, the 

handcuffs were secure, there were jailers just seconds away on the other side of the door. In 

short, there was no possibility for the arrestee to escape the sally port and very little chance of 

him attacking the officer who was holding the arrestee firmly from behind. Therefore, the second 

Graham factor does not justify the use of force either.  

 Thirdly, as stated above, the video shows that the arrestee did not attempt to flee and did 

not resist arrest as he was already securely under arrest in the sally port. The only movement 

made by the arrestee was a slight turn of his left shoulder. Officer Zerwas did not consider 

whether a verbal command, or tightening the hold he already had on the arrestee would have 

been sufficient to correct that slight turn. The key point here is that there simply was no evidence 

of the arrestee resisting, attempting escape, or attacking Officer Zerwas. Therefore, the third 

factor of Graham also points to an unjustifiable use of force. Moreover, the City’s Use of Force 

Policy required Officer Zerwas to not use force under any circumstances against an individual 

who had ceased to resist, escape, or otherwise violate the law. (Policy 1-7.03.04)   

 Officer Zerwas’s expert witness in reviewing Graham and its’ progeny referenced a Ninth 

Circuit case and said it provided an order of importance to the three Graham factors and 

concluded: “…but the most important one is the immediacy of the threat to the safety of the 

officer and others.” (Tr. Vol. III, p. 42, lines 1-16). Mr. Ashley, having reviewed the facts of this 

case, analyzed the video of the scene in the locked sally port and read through the investigative 

files, nevertheless concluded that there was an immediate threat to the safety of Officer Zerwas 

and others. Mr. Ashley’s conclusion that there was a threat to Officer Zerwas or anyone else as a 

result of the arrestee making a slight turn of this shoulder, handcuffed and being held firmly by 

Officer Zerwas in a locked sally port discredits his conclusion light of the arrestee’s simple turn 

of his shoulder, must be rejected. When asked if he thought the force used by Officer Zerwas 

would still be reasonable in his mind had the arrestee hit his head on the concrete floor and died, 

Mr. Ashley said his opinion would be unchanged. The arbitrator finds Mr. Ashley’s expert 

conclusion regarding the use of force to simply be contrary to the record evidence and incredible. 

Here the City’s burden was to demonstrate that the decision to discharge Officer Zerwas for 

misconduct and/or incompetence is supported by substantial evidence. Given the two incidents 

described above, the City met its’ burden.  
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 The City was able to demonstrate that Officer Zerwas approached his official duties as if 

he had the ultimate right to decide how best to handle a situation regardless of what City policy 

required. For example, even though he was clearly angry at having to engage in a tug-of-war 

with the arrestee at his home, it was not necessary or productive to tell him to “shut the fuck up” 

after the arrestee was handcuffed and place in his squad. In fact, City policy makes clear just 

how Officer Zerwas should have conducted himself in the performance of his duties. Policy 1-

4.05 put this very plainly. 

“No police officer shall ridicule, mock, deride, taunt, belittle, willfully embarrass, 

humiliate, or shame any person to do anything reasonably calculated to incite a 

person to violence.” (Er. Ex. 44, p. 5) 

 

If police officers do not incorporate these policies into their interactions with citizens even 

during the process of arrest then the policy is simply a bunch of nice words on paper that end up 

being meaningless. As importantly, if officers are permitted to pick and choose which policies to 

follow or to ignore based on their conclusion that they know better, the City’s goal of instilling 

trust in the citizens is simply undermined. Here, Officer Zerwas decided to ignore the City’s Use 

of Force Policy which required him to consider factors such as whether the arrestee’s movement 

of his shoulder required the use of force. Officer Zerwas made a split second decision which 

means he gave no thought to the City’s Use of Force Continuum. It also means that he gave no 

thought to whether a verbal command would have been sufficient or even whether simply 

tightening his already secure hold on the arrestee would have been sufficient. As importantly, in 

making his split second decision, Officer Zerwas, ignored his training and resorted to an ad hoc 

takedown causing injury to himself and the arrestee. While police officers are given wide latitude 

in making decisions about how to carry out their specific duties, the policies are in place to guide 

them in making those choices. If officers are simply allowed to ignore them, then it renders 

oversight of their performance meaningless.   

 Officer Zerwas’s decision to engage in the high speed chase on May 5, 2019 is a clear 

example of his willingness to ignore policy. As he testified, he had run the plate on the vehicle 

and knew there was nothing more than an alert that the vehicle had not been returned to the 

owner. That alert let him know that the driver’s identity was known or could be easily 

determined because the owner did lend his car out. It also was an indication that there was no 
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concern about an armed and dangerous felon at play. Rather than run through the requirements of 

the City’s policy on procedures and tactics for engaging in high speed pursuits, Officer Zerwas 

testified: 

“So, I looked in my driver’s side mirror. And I hadn’t even hit my brakes, I hadn’t 

even turned my lights on. I hadn’t given this person an indication that I was going 

to pull him over…I notice them pass on the shoulder. I think they were in a 40 

mile an hour zone. I think they were going probably 50 to 60 miles per hour, pass 

on the right shoulder and run a red light. My thought process at the time was, if 

that’s how we’re going to react to even seeing a police officer, then we need to 

get this person off the road, because just let’s say – they get up to North Branch 

and there’s just a squad sitting on the side of the road typing up reports and they 

take off and blow through that intersection, what’s going to happen. So that was 

my thought process.” (Tr. Vol. III, p. 225 lines 7-25, p. 226, lines 1-3) 

 

Policy 1-9, Pursuit Driving/Emergency Vehicle Operation states in part:  

 

“…When engaged in emergency vehicle operations in the performance of official 

duties, drivers of authorized emergency vehicles are granted exemptions by 

statute, from certain traffic laws. These exemptions are provided to help protect 

lives, not to place them at undue risk…Other factors to be considered: (1) the 

initial decision to engage in a pursuit shall lie with the officer who has initiated 

the vehicle stop, after considering the elements of this policy. (Emphasis added) 

These elements should include, but are not limited to, the crime for which the 

suspect is wanted (the need to apprehend immediately) and the risk to the 

community created by the pursuit…” (Er. Ex. 76, p. 54-55) 

 

By his own admission at the hearing, Officer Zerwas described his thought process in 

deciding to initiate the pursuit. It is clear from his testimony that his decision-making 

process did not consider any part of the City’s pursuit policy. Similarly in the sally port, 

Officer Zerwas’s decision-making process did not consider the City’s Use of Force 

Continuum. Policy 1-7.03.01 states in pertinent part:  

“The continuum is designed to assist the officers in selecting a justifiable level of 

force to control a suspect. Resistance and response are dynamic…” (Er. Ex. 45, p. 

5-6)  

The policy assumes officers will engage in some form of threat assessment both in terms 

of the arrestee’s conduct and the officer’s abilities, training, experience etc. The policy 

also acknowledges that special circumstances might exist that may justify a higher use of 

force than normal. The policy specifically, points to such special circumstances as a 
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sudden unexpected assault, the officer’s physical position, the officer’s reasonable 

perception of danger, the subject’s ability to escalate force rapidly etc. Officer Zerwas 

testified about his thought process in the sally port prior to executing his takedown 

maneuver. He said: 

So we get to the prebooking door, and the prebooking door, they have to buzz you 

in. I don’t know if I pressed the buzzer or not. I can’t say that with certainty. But 

as I am standing there with him waiting to get let in [the arrestee] jerked away 

from me…So in my mind at that time, I’m like oh, oh shit, here we go again, he is 

going to pull me another 10, 20 feet. And so, I reversed around to do a leg sweep 

to get him on the ground, because that’s my best way to control him.”  (Tr. Vol 

III, p. 256, lines 20-25, p. 257 lines 1-11) 

 

 Here again, Officer Zerwas did not consider the policy requirements. Had he done 

so he would have been able to testify to which of the requirements he took into 

consideration prior to using a takedown on a shoeless arrestee, whose hands were cuffed 

behind his back and who was additionally being restrained by an arm hook in the locked 

sally port to the jail with no access to weapons. These failures to apply anything 

resembling the policies in his thinking about the appropriate actions to take in the 

performance of his duties supports the City’s discharge decision due to 

misconduct/incompetence in the performance of his duties. The City has satisfied its’ 

burden.  

 One additional point deserves attention here. The Union and Officer Zerwas 

argued that the Chief misled the City Council. Officer Zerwas went further and said Chief 

Hoppe lied to the Council. The Union raised concerns that Chief Hoppe conclusion that 

the arrestee’s head bounced off the concrete floor and that Officer Zerwas yanked the 

arms of the arrestee as he exited the back of the squad misled and confused Council 

members but also represents evidence that the investigation was flawed. The arbitrator 

acknowledges that Chief Hoppe, both expert witnesses, and others who viewed the 

videotape took away different observations and impressions. However, no one who 

viewed the video denied Officer Zerwas did a takedown of an arrestee whose hands were 

handcuffed behind his back to the concrete floor of a secure sally port. No one who 

viewed the video could specify any danger to the public or Officer Zerwas. The notion 
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that the City Council was misled suggest Council members did not observe those key 

facts in the video that form the basis of the Council’s decision that discipline was 

warranted because of that unreasonable use of force in violation of City policy. The 

Union chose not to call a single Council member to ask whether members felt misled or 

confused by Chief Hoppe’s presentation. With nothing but speculation in the record 

regarding the Council’s impressions and deliberations, there is no basis to concluding that 

Council members were misled or misunderstood the gravity of Officer Zerwas’ actions. 

The arbitrator finds the investigative process and the resulting investigative report more 

than sufficient to address the central question as to whether Officer Zerwas’s decision to 

use force is the sally port of the jail was reasonable.  

 The only remaining consideration is whether there is any reason to reduce the 

discipline in this case. As both sides pointed out, the arbitrator’s job includes making a 

determination as to whether extenuating circumstances exist justifying a modification or 

reduction of the discipline imposed. The standard against which the City’s decision is 

evaluated is essentially the same as the “just cause” concept found in most collective 

bargaining agreements. That concept requires the arbitrator to determine whether 

circumstances exist that warrant a reduction in the discipline imposed. The arbitrator does 

not find sufficient grounds to reduce the discharge decision here.  

 Officer Zerwas’s approach to decision making in the performance of his duties 

put the pubic at risk and undermined the credibility of the police department. As noted 

above, the decision to engage in the high speed chase, given the facts available to him, 

demonstrated, Officer Zerwas’s disregard for public safety. His decision to use the force 

applied to the arrestee in the sally port further shows poor decision making or at worst 

disdain for the rules and policies.  

 Moreover, the arbitrator is concerned that Officer Zerwas did not learn from the 

coaching, discipline and does in fact show disdain and quite frankly a lack of honesty 

regarding his conduct. The City proved as much by demonstrating the contradictions 

between what Officer Zerwas testified to at the hearing and the manner in which he 

described events to law enforcement officers on the Reddit site. There is a sub-Reddit on 

the site for only licensed law enforcement officers. In one exchange on the site, Officer 
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Zerwas is asked whether he has any prior history of discipline. He wrote in response to 

that question:  

“The only ‘history’ is a pursuit policy violation because I didn’t clear two 

intersections. I blew through them. That’s it. I could see them clearly, they were 

4 way stops. But, I should’ve slowed down. That’s all I have for discipline.” (Er. 

Ex. 86, p. 13, emphasis added) 

 

This comment makes clear that Officer Zerwas did not understand the nature of the City’s 

concern regarding his decision to initiate the pursuit. It was his decision to undertake the pursuit 

in the first place and then not terminate when it was clear that putting the public in danger the 

way he did wasn’t worth apprehending the driver. Officer Zerwas’s statement on the Reddit site 

also does not square with his sworn statement he gave during his investigative interview 

regarding the pursuit. During that interview Officer Zerwas said:  

“…I began to slow down, so not just going to blow through the intersection, 

when I saw the semi begin to enter the intersection, um which caused me to slow 

down even more, because I’m not going to enter it when the semi’s there…” (Er. 

Ex. 13, p. 6; emphasis added) 

 

Obviously, either his statement to fellow law enforcement officers on the Reddit site is untrue or 

the one he made to the investigator is untrue. Both cannot be true. Regarding that same 

discipline, when asked what he was going to do when he “owned” the City, Officer Zerwas joked 

that he would authorize all pursuits and LBE, load bearing equipment. His willingness to joke 

with other law enforcement officers about pursuits suggests he does not comprehend the 

seriousness of the policy violation and has no interest in changing his views on the City policy 

regarding pursuits.  

 In addition, Officer Zerwas demonstrated on the Reddit site his disrespect for his chief 

and his fellow officers. As a result, it would be a recipe for disaster to require the City to accept 

him back into the fold. To be clear, this is not a small thing. If, Officer Zerwas is willing to trash 

his fellow officers and his chief on the Reddit site where he clearly spoke freely and comfortably 

to currently serving law enforcement officers around the country, it is foolish to believe he could 

go back into the department and accept supervision from those same officers and his chief. A 

few examples can be shown to highlight the arbitrator’s concern. First, Officer Zerwas testified: 

Q. These are the same officers that you say you want to work with? 
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A. Yes. 

Q. Isn’t it true that you considered your co-workers “lazy as fuck?” 

A. Some of them, yes. 

Q. Because they don’t do “proactive police work”? 

A. Some of them, yes. That doesn’t mean I don’t like him. I like a lot of lazy 

people. But, that doesn’t mean that they are wrong. I just--I’m proactive 

and they are not, you know, there is more than one way to do this job… 

Q. But, isn’t it true that the entire quote is “My department as a whole is lazy 

as fuck”? 

A. Yes. Generally most folks in my department are not proactive. Lazy as 

fuck is a harsher way to put it, absolutely. (Tr. Vol. III, p. 303, lines 22-25; 

304 lines 1-9; 328 lines 8-16) 

 

So even during the hearing of this matter, Officer Zerwas maintained his belief that his proactive 

approach to the job is what is important to him and that his co-workers are lazy or put less 

harshly, not proactive. When asked on the Reddit site what his co-workers thought of what he 

was going through he responded: “They don’t give a shit.” (Er. Ex. 86, p. 21) In the small City of 

Wyoming police department, it is even more important that officers know they can work together 

and in concert to do the job required of them and to do so in accord with City policy. Officer 

Zerwas believes his colleagues are lazy and because there is more than one way to do the job, he 

intends to remain proactive in his approach. His proactive approach in launching an unnecessary 

pursuit and undertaking a takedown maneuver made up on the spot, is what led to his discipline 

in the first place. It appears quite clear that he has not understood the gravity of his conduct. 

 His co-workers, in some instances,  would be charged with backing him up, coaching and 

evaluating his performance. Given Officer Zerwas attitudes toward his fellow officers, it is 

difficult to imagine his successful reintroduction into the department. Specifically, it would be 

hard to imagine his willingness to take supervision and direction from people he does not respect 

or considers to be lazy. When asked whether he would be willing to accept a performance 

improvement plan, Officer Zerwas testified:  

“Um, I guess it would depend on the performance improvement plan. Just being 

honest. I know I can achieve it. My concern is if the performance plan is very 

ticky tacky, and I make, like, a very minor mistake. I don’t want to have 

something bad happen because of that. But, I am more than willing to go and do 

whatever is necessary to correct any issues. (Tr. Vol. III, p. 327, lines 3-15)  

 

Again, rather than accept supervision and even before an improvement plan could be fashioned, 
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Officer Zerwas has concerns and conditions, he wants to impose on that process. Here again, the 

entire concern of the City is based on Officer Zerwas’s proven unwillingness to follow 

departmental policy and procedures. That theme has been a constant throughout his brief tenure 

on the City’s police force.  

 Typically, an officer’s excellent performance evaluations would be a significant factor in 

favor of reducing the discipline. In this case, it is difficult to give credit to his good performance 

evaluations. Officer Zerwas was last evaluated on April 26, 2019 for his 2018 performance. In 

the majority of categories his supervisor rated him as “above” or “exceeds expectations”. In only 

two categories did he receive a rating of “meets expectations.” In no category was he “below” or 

did he fail to meet expectations. (Union Exhibit E) However, throughout that performance 

evaluation his supervisor made written comments that show the City’s continued concern with 

aspects of his performance. Those concerns can be traced back to his earliest performance review 

in 2016 and his worst review that took place in 2017. For example, his supervisor wrote in the 

‘rules and procedures’ category of his most recent performance evaluation:  

“This is an area that Officer Zerwas has excelled in making progress. In past 

reviews this has been an area of concern based on traffic stops or assigned calls. 

Officer Zerwas has shown great maturity over the last year by slowing down, 

assessing the nature of the call and applying the appropriate action…Officer 

Zerwas is aware of his weakness and strives to better himself as an officer.” 

(Union Ex. E, p. 1) 

 

Less than two weeks after receiving this evaluation, Officer Zerwas undertook the unnecessary 

high speed pursuit demonstrating an unwillingness to “slow down, assess the nature of the call 

and apply appropriate action. And again, less than three months later, Officer Zerwas committed 

the same mental error in deciding to perform an untrained takedown on a handcuffed, shoeless 

arrestee in the locked sally port of the jail. Here again, Officer Zerwas failed to slow down, 

assess the nature of the situation and apply appropriate action. He claims and continued to claim 

even at the hearing that the arrestee “jerked” away from him in the sally port and put him in fear 

for his safety. As noted above, had the arrestee jerked away from Officer Zerwas, it would have 

been evident on the video. However, the only thing that is evident is that the arrestee turned his 

shoulder slightly. Even his own expert, Mr. Ashley, had a difficult time maintaining that the 

arrestee engaged in movement sufficient to move Officer Zerwas. For example, when asked: 
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Q.  And pulling, how do you know that (the arrestee) was pulling? 

A I can see it. Part of the turning and pulling, I can see he pulls Zerwas off 

balance toward him… 

Q. Is it your statement that Officer Zerwas was out of balance? 

A. I don’t know if he was off balance.” (Tr. Vol. III, p. 163, lines 20-25; p. 

164, lines 6-9) 

Again, there was no need for split-second reaction to a minor movement of an arrestee who had 

no ability to engage in any type of significant resistance. Had Officer Zerwas taken a breath 

instead of going into attack mode, he might have recognized the same. In short, it is questionable 

whether Officer Zerwas is willing to accept training. The City should not be required to risk 

harm to the public in order to find out. Having given him significant training, coaching and every 

opportunity to prove he could comply, Officer Zerwas failed to do so.  

 One final thought, Officer Zerwas does not respect Chief Hoppe and believes him to have 

lied to the City Council in an effort to get him fired. As soon as he executed his takedown of the 

arrestee in the sally port and had an opportunity to make a call, one of the first things he said was 

“The Chief is going to fuck me on this one.” He also posted  a picture of a yacht with the name  

“SS THX CHIEF” on the Redditt site saying he knew what he would do with his settlement 

money. (Er. Ex. 86, p. 18) It is understandable that in jest and frustration, Officer Zerwas might 

let off some stem by posting the picture. But, trashing his chief to law enforcement officers 

throughout the country simply does not comport with City Policy 1-4.04 (Officer Conduct) 

which states: “Peace officers shall not, whether on or off duty exhibit any conduct which 

discredits themselves or their agency.” (Er. Ex. 44, p.3) Subsequent posts demonstrate that 

Officer Zerwas claim to want to return to work with his fellow officers and the chief is simply 

unbelievable. He cannot both engage in conduct trashing his police chief on a law enforcement 

website while simultaneously arguing for the right to rejoin that force. Officer Zerwas later 

posted the following statement:  

“I have pretty good information from someone in the room during the discussion 

that the Chief lied to the council about what happened and deliberately concealed 

facts relevant to the case.” (Er. Ex. 86, p. 21) 

 

At the hearing when confronted with the issue of calling Chief Hoppe a liar, Officer Zerwas 

testified: 

Q. Its’ your belief that the city, quote ‘Made shit up to fire you’; correct? 
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A. I don’t know if that would be “made shit up, or they were -- not accurate. 

Q. You have told people before that the city “made shit up to fire you”, 

correct. 

A. Either that or something very close to that, yes… 

 Q.  You would agree that making shit up versus not providing everything is 

very different right? 

 A.  I’d say, yes, that’s fair.  (Tr. Vol III, p. 273, lines 21-25, p. 274, lines 1-4; 

p.281, lines 1-3) 

 

Officer Zerwas cannot be sincere when he claims he is willing to take supervision and coaching 

from a lying Chief and a bunch of “lazy as fuck” fellow officers. The arbitrator cannot identify 

any reason for mitigation of the discipline imposed. 

 

AWARD 

 The City of Wyoming’s decision to terminate Officer Zerwas’s employment as a police 

officer is supported by substantial evidence of misconduct and incompetence and should not be 

disturbed. The grievance is denied. 

 

 

Respectfully submitted 

 

______________________ 

A. Ray McCoy     Dated: August 24, 2020 

Arbitrator  


