
1 
 

 

 

                 In Re Grievance Arbitration 

                                 Between 

                       

                     City of Crystal 

                                  And 

                    Law Enforcement Labor Services, Inc. 

                            Association 

                      (Cole Horner Grievance) 

                 Before Neutral Arbitrator Phillip Finkelstein 

                                AWARD dated: January 27, 2020 

                                BMS Case: 19 PA 0318 

 

                                    Appearances: 

Employer                                                                            Union 

Susan Hansen, Counsel                                            Isaac Kaufman, Counsel 

City of Crystal                                                             LELS 

Crystal, Mn                                                                  Brooklyn Center, Mn 
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                                                Introduction 

City of Crystal hereafter Employer or City and Law Enforcement Labor Services, 
Inc. here after Union are parties to a labor agreement which contains a binding 
grievance process.  See Joint Exhibit 1.  On August 7, 2019 City of Crystal Police 
Officer Cole Horner was suspended without pay for 1 day for his actions during an 
incident that occurred on June 13, 2018.  LELS filed a grievance on August 8, 2018 
and the parties were unable to resolve this matter in the grievance process.  
Therefore the parties in accordance with the final step in the grievance process 
selected Phillip Finkelstein as the neutral arbitrator to resolve the outstanding 
dispute.  The arbitration hearing was held December 16, 2020 where both parties 
stipulated that the matter was both procedurally and substantively arbitral.  
Briefs were due January 13, 2020 at which time the Arbitrator closed the hearing. 

 

                                                         Facts 

 

Cole Horner has been employed by the City of Crystal for approximately 3.5 years 
and since April, 2017 as a licensed police officer.   Officer Horner has a good work 
record and has no previous disciplines.  See Union Exhibits 2-4.   

The on duty incident that led to Officer Horner’s suspension occurred in the early 
hours of June 13, 2018 at approximately 3:30 am.  The grievant was sitting at a 
gas station at the corner of Winnetka and Medicine Lake Road where he noticed a 
broken glass across the street in a storefront and he reported it.  As a proactive 
energetic police officer he volunteered to assist  according to the mutual aid pact 
between the City of Crystal and the City of New Hope where the break in had 
occurred.  By the time the time the New Hope police officers arrived, the Grievant 
was frustrated by the approach and efforts of their department.  See Testimony 
of the Grievant.   

Shortly thereafter a possible suspect was seen, riding his bike north on Winnetka.  
The Grievant was asked by New Hope police to assist and Officer Horner now in 
his squad car noticed New Hope Police pursuing a young man on a bike with a 
backpack.  The biker did not stop for the New Hope Police Car with its flashing 
lights and drove the bike around the police car when it stopped for the first time.  
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The suspect finally stopped when the New Hope car stopped in front of him a 
second time and New Hope Officer Janson grabbed the handle bars to prevent 
the suspect from fleeing again.   By this time the Grievant had already activated 
his lights and siren which automatically turned the recording camera which was 
being used by the City of Crystal pursuant to a pilot program. See Employer 
Exhibits 10-12, video and testimony of Grievant and Lt. Underthun. 

The Grievant ran to the scene as backup where Officer Janson was still holding the 
suspect’s bicycle and talking to him.  But rather than ask any questions, the young 
back up officer dove into action feeling the New Hope officers were playing “patty 
cake” with the suspect.  Officer Horner grabbed the suspect and pulled the young 
man off the bike and then either tripping or pushing the man into the ground 
while still using obscenities. The obscenities by the Grievant continued while he 
cuffed the suspect and among other terms the Grievant used was mother f***er 
and once even called the suspect  “his b****”.  By this time the suspect was 
screaming that they had broken his wrist and was pleading for medical attention.  
See testimony of the grievant and Lt. Underthun. Indeed, the screams for medical 
assistance were so loud that they could be heard on the squad car’s videotape as 
noted by this Arbitrator. While the Grievant was a trained EMT, he did not seek 
medical attention for the suspect as required by departmental policy 7.1. Officer 
Horner’s response instead was to tell him to repeatedly shut up.   Nor did the 
New Hope Officers seek medical attention for the suspect. Once the suspect was 
restrained by handcuffs, his backpack was searched where no stolen items were 
found.   After being thanked by New Hope Police, Officer Horner returned to his 
duties and did not fill out an Incident Report or Use of Force form as required by 
departmental policy 7.1.  See testimony of Lt. Underthun and Grievant.  Several 
hours later, the Grievant texted Officer Janson asking if the suspect had settled 
down.  Officer Janson’s response to Officer Horner was: “Did You? “ See Employer 
Exhibit 1 tab 9 and Testimony of the Grievant. 

Several days later New Hope Police were contacted by the now former suspect 
regarding his treatment by Officer Horner and others.  New Hope Sgt. Hoyt 
contacted Lt. Underthun requesting the videotape of the incident.  Lt. Underthun 
found it to be concerning and also that it had been improperly filed as a warning 
which had only a 90 day retention policy rather than a 6 year policy as required by 
a proper labeling as an arrest/crime/ force.  In addition, Lt. Underthun could not 
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find either an Incident Report or An Use of Force Report.   See Employer Exhibit 1 
Tabs 1 and 2 in addition to the testimony of Lt. Underthun.  This information was 
relayed to Crystal Police Chief Revering who also watched the video tape and 
searched for the required reports.  Chief Revering was “mortified” by the 
grievant’s conduct and assigned an internal affairs investigation to Lt. Underthun.  
See testimony of Chief Revering. 

Lt. Underthun started his investigation on June 20, 2018 and among other items 
reviewed the videotape, calls for service and dispatch audio, and the New Hope 
Police Reports of the incident.  He also interviewed the grievant who admitted 
not filing an incident report and use of force report.  He found the Grievant to be 
remorseful in his use of language and that grievant had determined that the 
suspect had not been injured so no report of force form was required.  While 
Officer Horner believed he had properly filed the video as a warning, Lt. 
Underthun did not and reclassified the videotape as an arrest/ crime/force.  Lt. 
Underthun was unable to reach the complainant in spite of several tries and 
relied on the video footage, New Hope Reports, and dispatch audio and did not 
interview the New Hope Police involved in the incident.  Police Departmental 
Policies 2.1 and 7.1 were reviewed before the completion of the internal affairs 
report.  See testimony of Lt Underthun and Employer Exhibit 1 Tab1. 

Among the findings Lt. Underthun found was: 

1. Officer Horner’s treatment of the possible suspect was in violation of Policy 
2.1 and that the grievant admitted he was discourteous and unprofessional. 

2. Officer Horner also violated Policy 7.1 by not filing an incident report or use 
of force report as required by the amount of forced used and the grievant 
admitted not doing so. 

3. Officer Horner violated Policy 7.1 by not reporting the suspect’s complaint 
of pain and request for medical attention. 

4. Officer Horner violated Policy 3.7 body worn camera by mislabeling it as a 
warning. 
See testimony of Lt. Underthan and Employer Exhibit 1 Tab 1. 
 

Chief Revering agreed with the findings and believed discipline was appropriate.                                    
While the City Manager believed a 3 day suspension was more appropriate, the 
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Chief believed that a 1 day suspension without pay would get the message across 
to the grievant.  So on August 7, 2018 the 1 day suspension was issued and a 
grievance was later filed.  See testimony of Chief Revering. 

                                     Issue 

At the hearing the parties were unable to stipulate to an issue and agreed the 
Arbitrator could frame it. The Arbitrator frames it as follows: 

Was Officer Horner disciplined for Just Cause? If not, what is an appropriate 
remedy? 

 

                 Relevant Labor Contract and Policy Language 

Article 10.1: Discipline 

 The Employer will discipline for just cause only. 

Discipline will be in one or more of the following forms: 

a) Oral reprimand; 
b) Written reprimand; 
c) Suspension; 
d) Demotion; or discharge. 

 

Article 7.5 Arbitrator’s Authority 

The arbitrator shall have no right to amend, modify, nullify, ignore, add to, or 
subtract from the terms and conditions of this AGREEMENT.  The arbitrator shall 
consider and decide only the specific issues(s) submitted in writing by the 
EMPLOYER and the UNION, and shall have no authority to make a decision on any 
other issue not so submitted. 

Joint Exhibit 1 
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Crystal Police Department Policies: 

Policy 2.1: 

3. Employees shall treat the public and each other with courtesy and 
professionalism. Civility and patience are valued attributes, while profane or 
insolent language or actions undermine the public’s confidence. 

---- 

11.  All reports must be completed before an officer goes off duty unless the 
officer obtains specific permission from a supervisor to complete them at a later 
date. 

Policy 7.1: 

Reporting the Response to Resistance, Aggression and or Force 

Any response to resistance aggression or force that meets the requirements listed 
below by a member of this department shall be documented, completely and 
accurately.  The documentation should be in the appropriate report depending on 
the nature of the incident (i.e.-arrest, detox, 72 hour hold,etc.).  The report shall 
document circumstances and necessity of the use of force, method of force used, 
and type of first aid or medical attention administered if medical attention was 
needed or requested. 

Reportable applications when responding to resistance, aggression or force, 
include the following: 

The level of force used was of the hard empty hand level or higher on the 
Resistance Control Continuum; 

The application caused a visible injury; 

The individual subjected to the force has expressed a complaint of pain or injury; 

The individual subjected to the force has been rendered unconscious;  
Medical attention was being sought by officer or subject, due to the application of 
force (to include subject refusing medical service); 

The use of leg restraints. 

Employer Exhibit 1, Tab 13 at page 21 
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Policy 7.1 also provides guidance as to when Officers must provide Medical 
assistance: 

Medical Attention for Injuries sustained while responding to Resistance, 
Aggression or Force 

Medical assistance shall be offered to any person in the following situations: 

One has sustained visible injury; 

One has expressed a complaint of injury or continuing pain; 

One who has been rendered unconscious as a result of a response to the subjects 
own resistance, aggression or force. 

If any individual refuses medical attention, the refusal shall be documented in 
related reports and a supervisor shall be notified. 

Whenever practicable, the refusal should be witnessed by another officer and/or 
medical personnel.  If an audio recording is made of the contact or interview with 
the individual, any should be included, if possible. 

Id 

Policy 3.7 Downloading and Labeling Data: 

A. Each officer using a Body Worn Camera is responsible for transferring or 
assuring the proper transfer of the data from his or her camera to the BWC 
server by the end of that officer’s shift… 

B. Officers shall label the BWC data files at the conclusion of each video 
capture and should consult with a supervisor if in doubt as to the 
appropriate labeling.  Officers shall properly categorize all BWC recordings 
using one of the labels preprogramed into the BWC.  The category label 
selected shall most closely represent the type of content captured on the 
BWC.  The selected category shall determine the retention period of the 
file. 
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                                  Opinion and Award 

Both Parties offer cogent arguments. The Employer argues that the Grievant’s 
actions were discourteous and unprofessional in violation of Departmental Policy 
2.1.  The City points out that while strong language may be utilized by officers to 
gain compliance, calling a suspect a mothef*****r,   his b**** and repeatedly 
telling a suspect to shut up is not acceptable.   Indeed, the Employer notes that 
the Grievant admits that in both his internal affairs interview and at the hearing.  
Again see Testimony of Lt. Underthun and Officer Horner. 

After using “Hard Empty Hard Control” in the takedown, the grievant had a duty 
to file out a Police Report and Use of Force Report.  His failure to do so, violated  
Policy 7.1 and the Employer notes here too, the Grievant admitted as much in 
both the internal affairs investigation and at hearing.  Testimony of Officer Horner 
and Lt. Underthun.   

The Grievant also had a duty to offer medical assistance in accordance with Policy 
7.1 and in the view of the Employer, the fact that no New Hope Officer did so was 
no defense.  Likewise, the fact that the Grievant is a trained EMT, does not relieve 
him of his obligation to follow the policy. 

The City also believes the Grievant was wrong in mislabeling the BWC footage as a 
warning when it was more appropriate to label it as an arrest/crime/force.  His 
failure to do so, was important because the labeling determined the retention 
period for the video. (90 days versus 6 years).  If Officer Horner had any question 
regarding the labeling, he should have consulted with a supervisor which is also 
noted in the Policy.  See Testimony of Lt Underthun. 

The City believes that the one day (12 hour) suspension without pay was 
appropriate.  It believes that unless the behavior is arbitrary, capricious or 
discriminatory, an arbitrator should not substitute his or her judgment for that of 
the employer citing Stockham Pipe Fitting Co., 1 LA 160(McCoy 1945)Chief 
Revering testified that she considered Officer Horner’s training, record and other 
disciplines imposed before giving the grievant one day off without pay.  At the 
hearing, Chief Revering also testified that the City Manager wanted to give a 3 day 
suspension but that the Chief believed that 1 day was sufficient.  
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The Union believes that the discipline was excessive and not appropriate.  In the 
Union’s view the allegations were not sufficiently proven prior to the imposition 
of discipline.  None of the other witnesses (the suspect, New Hope Police) were 
interviewed or testified at the hearing.  The City cannot prove that Officer Horner 
used a degree of force that was hard empty hand or higher.  Officer Horner 
testified that he did not take down the suspect but rather fell on him.  Thus, there 
was no necessity to fill out the Police Report or Use of Force Report. 

Without any prior discipline in the Grievant’s record, the Union believes the one 
day suspension was not reasonable and disproportionate. In furtherance of this 
position, the Union argues that: 

A) The Grievant took full responsibility and showed remorse during the 
investigation and at the hearing. See Testimony of Horner. 

B) Although admittedly of short duration, Officer Horner has an excellent 
record of employment.  The incident was not mentioned in his most recent 
evaluation. See Union Exhibit 2 

C) The Grievant’s failure to provide medical assistance was no different from 
the New Hope Police Officers who also failed to provide it. 

D) Officer Horner’s actions were helpful and the New Hope Police even 
thanked him before he left.  See Testimony of Grievant 

E) Mislabeling the video in a pilot program that was new to the Officers does 
not in of itself justify a one day suspension.  While the language in pilot 
program is similar, Policy 3.7 now requires the BWC be utilized at all times 
unlike the pilot program in effect at the time of the incident. 

Finally, the Union argues that arbitrators have not failed to reduce discipline 
when it has been too severe and progressive discipline has not been followed.  
Officer Horner testified that a written reprimand would have been sufficient to 
get his attention. 

After reviewing the testimony, exhibits including the video, internal investigation 
and Departmental Policies, this arbitrator finds the City position more persuasive 
given the facts of this case. While it would have been better practice to have 
interviewed the suspect (who could not be located) or at least the New Hope 
Police who were witnesses, that is not a fatal flaw in a case like this one given 
these facts. The Grievant to his credit, admitted several errors and the video 
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details the treatment of the suspect.  Even after watching the video a number of 
times, it was hard to discern definitely whether the Grievant was taking down the 
suspect or tripped in pulling him off the bike.  A later review by the Force Training 
Officer found that the force was not excessive.    Again see the Testimony of Lt 
Underthun.   What is not in dispute was Officer Horner taking aggressive steps 
from the moment he arrived contrary to his role as backup and that he 
continuously used over the top language during interaction with the suspect.  In 
addition, Officer Horner failed to offer medical assistance even after the suspect’s 
numerous and loud requests.  What the New Hope Police did or did not do is not 
dispositive for it is Officer Horner who had an obligation to follow the Crystal 
Police Department Policies. 

Officer Horner also failed to fill out the required Police Incident Report and Use of 
Force Reports.  Given the fact that the suspect was detained and handcuffed by 
Officer Horner, Policy 7.1 makes it clear a Police Report should have been filed.  
Nor was Use of Force of 7.1 filled out as required in spite of the fact that force 
was used whether accidental or purposeful and the suspect reported his wrist had 
been broken and that he needed medical attention. 

The mislabeling of the video during this Pilot Program where not all officers wore 
the camera at all time did not have serious consequences where Lt. Underthun 
corrected the error.  Still pursuant to the program, if Officer Horner had any 
doubts, he should have consulted a supervisor. 

In reviewing the above situation, Chief Revering was “mortified” and she had a 
legitimate real concern as to how Officer Horner’s actions reflected on the 
department and maintaining public confidence in their police department. While 
strong language may occur in the heat of a stressful moment, no Public Servant 
should be engaging with any member of the public, including a suspect in 
continuing, obscene and disrespectful language.  

A one day suspension was not disproportionate and was designed to remediate, 
not punish the Grievant who by all accounts is a good police officer.  It did not 
violate progressive discipline. 
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                                                            Award 

Officer Horner is a young skilled police officer with many talents.  He has served 
his country in the armed forces and he is a licensed EMT.  As noted in his most 
recent evaluation: “Officer Horner has the potential and intelligence to improve 
his work to the level of great” Union Exhibit 2.  The Grievant made several serious 
errors in judgment on that night in question and it was his remorse and excellent 
work record that prevented even more serious discipline.  We all make mistakes 
and wisdom comes from learning from them and moving on.  The Grievance is 
denied. 

 

 

 

Dated:  January 27, 2020                                   Phillip Finkelstein, Arbitrator 
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