
IN THE MATTER OF ARBITRATION BETWEEN: 
  

City of Plymouth, Minnesota, 
 DECISION AND AWARD 
Employer, OF ARBITRATOR 

 
and BMS Case No. 20-PA-0882 
 
Law Enforcement Labor Services, Inc., 

Union. 
 
  

APPEARANCES 

FOR THE EMPLOYER: FOR THE UNION: 

Roger N. Knutson, Esq. Isaac Kaufman, Esq. 

 

JURISDICTION OF ARBITRATOR 

The Parties are signatories to a collective bargaining agreement (“CBA”) covering the 

period January 1, 2018 through December 31, 2020.  The Arbitrator was selected from a list 

provided by the Bureau of Mediation Services (“BMS”).  The matter came on for hearing on 

March 20, 2020, at the Plymouth City Hall, 3400 Plymouth Boulevard, Plymouth, Minnesota.  

At the hearing, each Party was given a full opportunity to present their case through the 

testimony of witnesses and the introduction of exhibits.  The Parties stipulated that there are no 

procedural issues and that the matter is properly before the Arbitrator.  The Parties’ counsel 

elected to file post-hearing briefs electronically with receipt by the Arbitrator on April 10, 2020, 

after which the record was considered closed.   

ISSUE DETERMINED BY THE ARBITRATOR 

Whether there is just cause for the demotion and five (5) day suspension of the Grievant? 

If not, what is the appropriate remedy? 
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RELEVANT CONTRACT LANGUAGE 

ARTICLE VII. DISCIPLINE 
 
7.1 …Employees who have completed the probationary period may be disciplined, 

suspended or discharged for cause… 
 
7.2 Discipline may be in one or more of the following forms: 

(a) Oral reprimand; 
(b) Written reprimand 
(c) Suspension 
(d) Demotion; or 
(e) Discharge. 

 
RELEVANT POLICY PROVISIONS 

 
Policy 101 – Vision, Mission, Role and Responsibilities 
 

B. MISSION: The Mission of the Plymouth Police Department is to provide 
superior protection and service by reducing crime and enhancing the 
quality of life expected by our community.  We will accomplish this 
through innovative strategies and collaboration, along with a commitment 
to our core values: 

Integrity 

Accountability 

Professionalism 

Respect 

Excellence 

Our Mission defines us. 

Policy 500 – Conduct Unbecoming 
 

D. PRINCIPLE 4: Officers, employees and volunteers shall not, whether on 
or off-duty exhibit any conduct which brings discredit upon themselves or 
their department, or otherwise impairs or diminishes their ability or that of 
other officers or the department to provide law enforcement services to the 
community. 
 
Rationale: An officer’s ability to perform his or her duties is dependent 
upon the respect and confidence communities have for the officer and law 
enforcement officers in general.  Officers must conduct themselves in a 
manner consistent with the integrity and trustworthiness expected of them 
by the public. 
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City of Plymouth Personnel Policy – Off-Duty Conduct 
 
The city’s effectiveness depends upon the respect and confidence of residents, business 
owners and employees.  Inappropriate off-duty conduct detracts from the city or 
employee respect and confidence.  It is the city’s policy to investigate circumstances 
suggesting that a city employee has engaged in inappropriate off-duty conduct that 
reflects unfavorably on the city.  If inappropriate off-duty conduct is determined to have 
occurred that affects the city’s business or reputation, discipline may be imposed, up to 
and including immediate termination. 

 
Examples of inappropriate off-duty conduct may include, but are not limited to the 
following: 

 
 Misdemeanor or greater moving violation convictions (ex., DUIs and reckless 

driving) 
 Theft-convictions 
 Violence 
 Use of city position to manipulate or control 
 Conviction of a gross misdemeanor or felony 

 
FACTS AND BACKGROUND 

The Grievant, Heath Bird, has been a sworn officer for the Plymouth Police Department 

for 22 years.  The Grievant was demoted from Sergeant to Police Officer in 2006, for 

misconduct.  Jt. Ex. 2-17.  The Grievant engaged in an inappropriate quasi-romantic relationship 

with a graduate of the Department’s Explorer program when she was a reserve officer for the 

Department.  The female reserve officer withdrew from consideration to be a Plymouth officer as 

a result of the relationship.  Id. 

The Grievant was promoted back to Sergeant in 2010, following a competitive process 

with other candidates.  T. Goldstein, Jt. Ex. 2-17.  The Grievant received no discipline from 2006 

to 2019, and his overall work performance was consistently rated at “Exceeds Requirements” or 

“Outstanding.”  T. Goldstein, Jt. Ex. 3, Tabs 4-7.  The Grievant has been married for 25 years.  

T. Bird. 
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In January, 2019, the Grievant was the Sergeant in charge of the Special Investigations 

Unit (SIU).  In that capacity, the Grievant directly supervised three plain-clothes detectives 

engaged in pro-active policing.  The Grievant reported to Captain Pete Johnson.  T. Bird; Jt. Ex. 

2, Tab 9. 

On January 7-8, 2019, a group of Plymouth law enforcement officers attended a training 

organized by the Minnesota South Central Investigators Coalition (MSCIC).  The training took 

place at the Mankato Civic Center in Mankato, Minnesota.  The City of Plymouth paid for the 

training, lodging and other expenses of the officers.  The Plymouth officers all stayed at a hotel 

near the Civic Center.  Representatives of a number of other law enforcement agencies attended 

the training.  T. Abrams; T. Bird, Jt. Ex. 2, Tab 4-5. 

After the first day of training, the Plymouth officers went to a hospitality room within the 

Civic Center and consumed alcohol.  A number of the officers, including the Grievant, then 

proceeded to a nearby restaurant for dinner where more alcohol was consumed.  T. Bird; Jt. Ex. 

2, Tab 8.  Following dinner, some of the Plymouth officers, including the Grievant, a female 

officer and various subordinate officers went to Mettler’s Bar & Restaurant, a local strip club.  T. 

Bird; Jt. Ex. 1; Jt. Ex. 2, Tab 8. 

The Grievant was intoxicated by the time he arrived at Mettler’s.  He continued to 

consume alcohol at Mettler’s and his memory of the night’s events became progressively worse.  

T. Bird; Jt. Ex. 2, Tab 8. 

Not long after arriving at Mettler’s, the Grievant received a text from another Plymouth 

officer asking if the group was still at Mettler’s.  The Grievant used his personal cell phone to 

take one or more photos of the topless dancers and texted one of the photos to the other officer.  

T. Bird.  A Mettler’s bouncer observed the Grievant’s action and motioned the Grievant over.  
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The bouncer advised the Grievant that taking photos was against the club’s rules.  The Grievant 

was directed to delete the photos from his phone, which he did.  T. Bird; Jt. Ex. 2, Tab 8. 

At Mettler’s the Grievant and the female officer sat next to each other along the tip rail.  

Jt. Ex. 2, Tab 8.  The female officer, who is married, and the Grievant had worked together for 

about 18 years and maintained a professional, rather than personal, relationship.  T. Bird; Jt. Ex. 

2, Tab 8.  The female officer, who was also intoxicated, became emotional and tearful.  The 

Grievant attempted to comfort her and put his arm around her.  T. Bird; Jt. Ex. 1; Jt. Ex. 2, Tab 8.  

Other officers observed the Grievant and the female officer touching each other’s backs.  

Officers also reported that the female officer was sitting on the Grievant’s lap the majority of the 

evening and that the Grievant had his hands around her waist and in the pockets of her jeans.  T. 

Bird; T. Abrams; Jt. Ex. 1; Jt. Ex. 2, Tab 8.  Other officers also reported that the Grievant would 

place his hand on the female officer’s chair when she stood up, so his hand was under her 

buttocks when she sat back down.  Jt. Ex. 1.  Because the Grievant consumed alcohol heavily 

during the evening of January 7, the Grievant does not recall these events but accepts that others’ 

observations of what occurred are accurate.  Jt. Ex. 2, Tab 8. 

One officer reported that the Grievant placed his hands on the female officer’s breasts, 

over her clothing, while she was seated on his lap.  The Grievant and the female officer both 

deny that this occurred.  Jt. Ex. 1; Jt. Ex. 2, Tab 8. 

The Grievant put money on the tip bar for dancers and paid for one or more lap dances 

for the female officer.  T. Bird; Jt. Ex. 2, Tab 8.  The female officer pulled her shirt up at one 

point and exposed her breasts.  At another point she licked the chest of one of the dancers.  Jt. 

Ex. 1.  The Grievant does not recall these events.  Jt. Ex. 2, Tab 8. 
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The Grievant and the female officer walked back to their hotel, in front of subordinates, 

with their hands in each other’s back pocket.  An officer took photos of this without the 

Grievant’s knowledge.  Jt. Ex. 2, Tab 3.  When they arrived at the hotel, the Grievant walked the 

female officer to her room and returned to his own room.  Jt. Ex. 1. 

No one mentioned anything to the Grievant about his conduct the night before at 

Mettler’s during the second day of training on January 8, 2019, or on the ride back to the metro 

area.  T. Bird; Jt. Ex. 2, Tab 8. 

None of the Plymouth law enforcement officers present at Mettler’s on January 7, 2019, 

reported any alleged misconduct by the Grievant to their superiors when they returned to work.  

The Grievant continued to serve as the supervisor of the SIU without incident for over five 

months.  T. Bird; T. Goldstein.  The Grievant continued to have detectives reporting to him 

directly, including one detective who was present at Mettler’s.  None of the SIU detectives ever 

mentioned anything to the Grievant about the events at Mettler’s. 

On or about May 28, 2019, Chief Goldstein received a report indicating that the Grievant 

and the female officer engaged in inappropriate conduct while at a strip club in Mankato during 

the MSCIC Conference.  Jt. Ex. 1.  In addition, Captain Johnson received an envelope with 

photographs of the Grievant and the female officer with their arms around each other.  Chief 

Goldstein directed the initiation of an Internal Affairs investigation.  T. Fadden; Jt. Ex. 1.   

On June 11, 2019, Captain Johnson had a telephone conversation with Darryl Woodward, 

a manager at Mettler’s on duty the night of January 7.  Woodward recalled seeing a female 

customer exposing her naked breasts.  He knew that the group of customers, including the 

female, were police officers because of the law enforcement conference going on in Mankato.  

Woodward did not say anything about the conduct of others in the group including the Grievant.  
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T. Abrams; Jt. Ex. 2, Tab 7.  The City retained Attorney Marylee Abrams to investigate the 

matter on or about June 14.  Jt. Ex. 1. 

Abrams interviewed the Grievant on July 17, 2019.  During the interview, the Grievant 

apologized for his part in creating the situation and the misperception that he and the female 

officer were in a romantic/sexual relationship.  Jt. Ex. 2, Tab 8.  Abrams completed her 

investigation report on August 8, 2019.  The investigation concluded that the Grievant violated 

the following policies: 

Policy 101 – Vision, Mission, Role and Responsibilities/Department Core Values 

Policy 402 – Employee Nepotism and Fraternization 

Policy 500 – Conduct Unbecoming  

City of Plymouth Personnel Policy – Off-Duty Conduct 

The Grievant attended a Loudermill hearing with Chief Goldstein on August 28, 2019.  

The Grievant characterized the events at Mettler’s as an isolated event and stated that he and the 

female officer were not in a romantic relationship.  He also distinguished his mistake that led to 

his 2006 demotion from the incident at Mettler’s.  Jt. Ex. 2, Tab 10. 

Chief Goldstein overruled the investigation’s finding regarding the Employee Nepotism 

and Fraternization policy and did not sustain that violation.  Chief Goldstein sustained the 

remaining policy violations against the Grievant.  T. Goldstein; Jt. Ex. 3, Tab 2. 

On September 5, 2019, the Grievant was notified that he would be suspended without pay 

for five days and demoted from Sergeant to Patrol Officer.  Jt. Ex. 3, Tab 2.  The female officer 

was notified that she would be demoted from Sergeant to Patrol Officer.  Jt. Ex. 1. 

EMPLOYER POSITION 

The facts are largely not in dispute.  The issue is whether the five-day suspension and 

demotion to Patrol Officer were appropriate and proportional to the Grievant’s misconduct.  The 
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Grievant engaged in off-duty misconduct constituting three separate policy violations.  The 

Grievant’s off-duty conduct had a nexus to his employment.  

The Grievant attended the MSCIC Conference in Mankato on January 7, 2019, in the 

capacity of Sergeant along with his subordinates and other Plymouth law enforcement officials.  

The Plymouth Police Department paid for his attendance, lodging, and other travel-related 

expenses.  The expectation was that all law enforcement officers in attendance would represent 

the Department’s core values and comport themselves in a manner appropriate to the event.  This 

group was together to attend the MSCIC Conference.  Those on the trip did not socialize outside 

of a workplace setting.  The Department trusted that the individuals provided with this training 

opportunity would not tarnish the reputation of the Department.  All of these facts support the 

assertion that the off-duty conduct had a strong nexus to the Grievant’s position as Sergeant.   

The Grievant admits he voluntarily chose to heavily consume alcohol with other law 

enforcement officials and subordinates following the first day of the conference.  The 

consumption of alcohol ultimately demonstrates bad judgment.  A Sergeant should not heavily 

consume alcohol with subordinates following a work-related conference. 

The Grievant was intoxicated by the time he arrived at Mettler’s and has a poor memory 

of the evening at the strip club.  His inability to recall information and memory gaps suggest that 

Grievant’s statements and testimony are not reliable.   

Although the Grievant arrived at the strip club intoxicated, he continued to consume 

alcohol.  The Grievant had an obligation, particularly as a superior officer, to adhere to the high 

standards of the Plymouth Police Department while on a work-related trip.  The Grievant is 

familiar with the Plymouth Police Department Policy and Operation Manual and understood it 

applied to his off-duty conduct. 
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The Grievant took multiple pictures of a stripper with his phone in a manner contrary to 

the rules of the strip club and a bouncer intervened to correct his poor behavior.  This was highly 

inappropriate conduct.  The Grievant sent the photos to a subordinate.  This misconduct degrades 

the public faith and trust that the Code of Ethics demands.  The act of a sworn Sergeant engaging 

in behavior disruptive enough to require the attention of a bouncer discredits the Plymouth Police 

Department. 

When the Grievant and the female officer walked back to the hotel with officers they 

supervise, the officers observed them with their hands down the rear back pocket of each other.  

One of the officers photographed the behavior.  The photographs prove that the Grievant and the 

female officer engaged in inappropriate behavior in front of subordinates in violation of Chapter 

500 – Conduct Unbecoming an Officer, Chapter 101 – Vision, Mission, Role, and 

Responsibility, and Off-Duty Conduct.  This kind of behavior on a Department-sanctioned trip in 

front of subordinates diminishes the Grievant’s ability to serve those individuals as Sergeant. 

The Code of Ethics demands that an officer keep one’s “private life unsullied as an 

example to all” and “develop self-restraint.”  The Grievant and the female officer engaged in 

inappropriate behavior of a sexual nature in front of subordinates: the female officer sat on 

Grievant’s lap and Grievant touched her butt and her breasts over her clothing.  One Sergeant in 

attendance later stated that this behavior was immoral.  This misconduct detracted from the 

Grievant’s ability to hold the respect of his subordinates by creating an uncomfortable 

environment for other law enforcement officials present.  It is not consistent with the image the 

Department endeavors to present to the community or with Policy 500. 

In establishing a nexus with employment, there is no requirement that the off-duty 

conduct rise to the level of criminal behavior.  Here, the Grievant engaged in the misconduct in 
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front of his subordinates at a strip club while on a work-related trip.  The connection, or nexus, to 

his job is clear. 

Law enforcement officials are under immense public scrutiny.  When Sergeants engage 

in highly inappropriate behavior in a strip club on a Department-sanctioned trip, it challenges the 

integrity of the Plymouth Police Department as a whole and calls into question whether officers 

are capable of exercising sound judgment.  As one officer stated, “it makes us look terrible.  That 

we can’t control ourselves.”  When the Department’s reputation is harmed, it loses the respect 

and confidence of the public. 

Members of the public have a reasonable expectation that officers will comport 

themselves with integrity and dignity even when off-duty.  This is true whether the public at 

large ultimately becomes aware of an officer’s misconduct or not.  It is not significant that this 

occurred in Mankato, approximately 80 miles away from the City of Plymouth.  Department 

policies continue to apply on a work-related trip paid for by the Department.  As one Sergeant 

present at Mettler’s acknowledged, the public would “not be happy with hearing that’s taking 

place during a training.” 

When members of law enforcement choose to enter a strip club on a Department-

sanctioned trip, those individuals should respect the rules of the establishment.  Officers are 

sworn to uphold the law and the act of disregarding an establishment’s rules diminishes the 

confidence of the public that they can perform that duty. 

It degrades the Plymouth Police Department when a Sergeant pays for a fellow officer to 

receive lap dances during a Department-sanctioned trip.  A lap dance is an erotic and sexually 

suggestive act.  Receiving a lap dance in front of subordinates creates an uncomfortable work 
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environment for other law enforcement officials.  A supervisor receiving a lap dance in front of 

subordinates violates the Department’s core policy. 

This was one evening of misconduct, but it was significant misconduct.  The misconduct 

was so bad that a manager of the strip club recalled it nearly six months later and knew that the 

individuals involved were police officers.  The officers who went to the strip club should have 

been mindful that members of the public could surmise that they were police officers.  Their 

actions diminished the reputation of law enforcement officers generally and was embarrassing. 

Members of the law enforcement community outside of the Plymouth Police Department 

became aware of the misconduct that occurred at the club.  The Plymouth Police Department has 

served as a model for other agencies and this has tarnished the image of the Department as a 

whole. 

All of the employees who witnessed the female officer and the Grievant’s misconduct 

received an oral reprimand.  The female officer received a demotion to Police Officer and chose 

to resign from the Police Department. 

Chief Goldstein considered both positive and negative factors when implementing 

discipline for the Grievant and made a well-reasoned decision based on the totality of the 

circumstances.  He considered the Grievant’s 22 years of excellent service as well as his one 

prior incident of misconduct for which he was demoted from Sergeant to Police Officer on 

October 6, 2006. 

The Grievant was demoted for engaging in an inappropriate relationship with a 19-year-

old graduate of the Explorer program when she was a reserve officer for the Department.  The 

female reserve officer would have been an excellent addition to the Department.  She ultimately 

withdrew from consideration to be a Plymouth Officer after the Grievant instigated a romantic 
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relationship with her that involved hand holding and kissing.  Similar to the current incident, the 

Grievant exhibited poor judgment and failed to abide by the core values of the Department. 

The discipline implemented of a demotion to Police Officer and a five-day suspension 

represents progressive discipline in lieu of termination.  The discipline is proportionate and 

serves as a deterrent for the future, as a simple demotion in the past was not sufficient to avoid 

the repeated misconduct on January 7, 2019. 

The Grievant can no longer serve as a role model for the Department.  The Grievant’s 

misconduct has diminished the respect that subordinate officers need to retain for Sergeants. 

At the arbitration hearing, the Union raised the issue of Chief Goldstein going to a strip 

club with law enforcement officials in 2002, for a non-department sanctioned event.  An off-duty 

officer’s mere presence at a strip club is not a violation of Department policy.  The Chief served 

as a designated driver for two individuals who engaged in unruly behavior.  Chief Goldstein 

responded proactively by telling the individuals they had to leave, taking them home, and 

advising his supervisor of the incident.  This is a stark contrast to the Grievant’s conduct. 

This single incident was enough to merit the discipline imposed.  The Grievant 

demonstrated a profound lack of judgment.  If the Grievant is permitted to serve as a Sergeant, 

the Department would lose credibility with personnel. 

The discipline of the Grievant should be sustained and the grievance denied. 

UNION POSITION 

As a general rule, an employee’s off-duty time is his own, and his non-work-related 

conduct is not an appropriate basis for discipline.  Exceptions to this rule exist where an 

employer can show a nexus between the off-duty conduct and the employer’s legitimate business 
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interests.  The City has not shown a sufficient nexus between the Grievant’s off-duty conduct 

and his employment. 

Any allegations that the Grievant’s conduct could damage the public image of Plymouth 

are completely speculative.  Mettler’s is 80 miles away from Plymouth.  There is no evidence 

that officers from any law enforcement agencies were present at Mettler’s or observed the 

Grievant’s conduct.  The Mettler’s manager who recalled the female officer exposing her breasts 

and licking one of the dancers made no mention of the Grievant’s conduct, nor did he 

specifically associate the female officer or the other officers in the group with the City of 

Plymouth. 

Other Plymouth law enforcement officials present at Mettler’s had mixed views 

regarding how the female officer and the Grievant’s behavior would be viewed by the 

community.  One stated that the events at Mettler’s could be characterized as “besmirching the 

good name of the Plymouth Police Department,” but added that he had not heard from anyone 

outside the Department that happened.  A second participant said that there would be no impact 

since they were off duty and the female officer never identified herself.  Although Chief 

Goldstein stated that there was “information in the greater community” about what took place at 

Mettler’s, he provided no details or evidence that anyone outside the Police Department or City 

Administration was ever aware of the Grievant’s conduct.  The City has not demonstrated any 

damage to its public image, and any speculation that its public image could be damaged is 

unfounded. 

The City did not show that the Grievant’s conduct had a negative effect on his 

relationship with co-workers or others.  No one mentioned the events at Mettler’s to the Grievant 

at any time prior to his receipt of the internal investigation notice on June 21, 2019, more than 
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five months later.  During this period, the Grievant continued to serve effectively as the 

supervisor in charge of the SIU and there were no problems with the functioning and operation 

of the SIU.  There is no reasonable basis to conclude that reinstating the Grievant to the rank of 

Sergeant would make it difficult or impossible for supervisors, co-workers or others to work with 

him. 

It is undisputed that at the time the Grievant and other Plymouth Officers were at 

Mettler’s they were off duty.  The fact that the Grievant’s conduct took place after he had 

attended a job-related training is not relevant to the nexus analysis – there is no evidence it was 

witnessed by officers from other agencies or that anyone present at Mettler’s associated the 

conduct with the City of Plymouth.   

There is no sufficient nexus between Grievant’s conduct and his City employment.  

Therefore, there is no just cause for discipline. 

The burden of proof is on the Employer to prove guilt or wrongdoing in a disciplinary 

proceeding.  The City has not proven some of the more serious allegations against the Grievant 

by clear and convincing evidence. 

The Grievant denies that he placed his hands on the female officer’s breasts over her shirt 

while she was sitting on her lap.  Only one witness who was present at Mettler’s claims to have 

seen this conduct.  Every other officer who was present at Mettler’s denied seeing the Grievant 

touch the female officer’s breasts, including the officer who was seated next to the Grievant.  

The female officer, who recalled sitting on the Grievant’s lap, having his hands in the pocket of 

her jeans, exposing her breasts and licking the chest of a dancer, said that she did not recall the 

Grievant’s hands on her breasts over her clothes.  The Employer cannot prove by clear and 

convincing evidence that this took place. 
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The Grievant admits taking one or more photos of one of the dancers with his phone.  

There is no clear and convincing evidence that taking the photos resulted in the Grievant almost 

getting kicked out of Mettler’s.  Again, this information was only provided by one witness.  The 

Grievant stated that his contact with the bouncer was brief and cordial and that he immediately 

cooperated by immediately deleting the photos from his phone.  Attorney Abrams testified she 

could only speculate as to the nature of the interaction between the Grievant and the bouncer.  

The evidence is insufficient to prove this allegation. 

Just cause implies a standard of reasonableness under the facts of each case.  Demotion is 

not an appropriate penalty for the isolated incident at Mettler’s. 

According to the June 21, 2019, investigation notice provided to the Grievant, the 

allegations relate to the female officer’s exposing her breasts to those present at the club and that 

the Grievant engaged in a personal relationship with the female officer which may violate 

Department policy.  It is evident that the female officer exposing her breasts was the most 

concerning to the City.  Further, Chief Goldstein did not sustain the violation of the department’s 

nepotism and fraternization policy, accepting there was no “personal relationship” as alleged.  

The Grievant’s demotion was “collateral damage” from an investigation that was focused 

primarily on the female officer’s conduct rather than the Grievant. 

Some of the factual allegations against the Grievant are not disputed.  The Grievant 

acknowledges that he took photos of a stripper.  The Grievant concedes that the female officer 

was seated on his lap with his hands in the pockets of her jeans, that he paid for the female 

officer to receive a lap dance, and that he and the female officer were walking with their arms 

around each other and their hands in each other’s back pockets.  It is also undisputed that insofar 

as the female officer violated City policy by exposing her breasts and licking a dancer, neither 
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the Grievant nor any of the Plymouth officers present reported the conduct to the Department.  

The ultimate question before the Arbitrator is whether the allegations regarding the Grievant’s 

conduct that have been sufficiently proven, justify his demotion. 

It is axiomatic that the degree of punishment should be in keeping with the seriousness of 

the offense.  Discipline may be excessive if it is disproportionate to the degree of the offense or 

if it is out of step with the principles of progressive discipline.  The expected result of 

progressive discipline is that the employee will recognize that he has engaged in unacceptable 

conduct and will correct his future behavior. 

Unlike a suspension for a pre-determined period of time, a demotion will negatively 

impact the Grievant for the rest of his career in terms of lost wages and the reduced value of his 

PERA annuity.  Based on a reasonable assessment of the Grievant’s conduct, the demotion is 

disproportionate to that conduct. 

One of the factors in determining the reasonableness of discipline is the length and 

quality of an employee’s work record.  Arbitrators may reduce penalties if the employee’s 

conduct was an isolated incident in an otherwise good work record. 

The Grievant had been a Sergeant for nearly 10 years.  Chief Goldstein called him a 

“superior sergeant” who earned everything on his merit.  The Grievant’s performance 

evaluations show that the Grievant consistently exceeded the department’s requirements.  This 

outstanding record of service must be a mitigating factor in determining whether there was just 

cause for the Grievant’s demotion. 

The City asserts that because the Grievant was previously demoted, his demotion now is 

in the spirit of progressive discipline and that the Grievant should not be given “two bites of the 

apple.”  This argument should be rejected. 
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First, the conduct that led up to the 2006 demotion – an admittedly inappropriate quasi-

romantic relationship with a female reserve officer – was unrelated to his conduct at Mettler’s, 

which was fueled by alcohol and neither romantic nor sexual in nature.  Second, the two 

disciplinary actions are remote in time from each other (13 years apart), which is contrary to the 

principles of progressive discipline.  Finally, after being demoted in 2006, the Grievant was 

promoted back to Sergeant in 2010, demonstrating that the concerns leading to the 2006 

demotion had been addressed and there were no ongoing problems.  The earlier incident is stale 

and not part of any pattern of misconduct.  The Arbitrator should reject the Employer’s argument 

regarding progressive discipline. 

The Arbitrator should note that the Grievant has taken every opportunity – during his 

investigative interview, Loudermill hearing, and at the arbitration hearing – to apologize and take 

responsibility for the isolated incident at Mettler’s.  Arbitrators have found expression of remorse 

to be a relevant factor in determining an appropriate level of discipline.  The suspension and 

demotion of the Grievant were without just cause.  The Grievant should be reinstated to the rank 

of Sergeant and the Grievance sustained. 

MEMORANDUM AND DISCUSSION 

In accordance with the terms of the parties’ CBA, the Employer bears the burden of 

establishing that it had just cause to support its disciplinary decision.  To establish just cause to 

discipline an employee for off-duty conduct, the Employer must demonstrate a nexus between 

that conduct and the Employer’s legitimate business interests.  How Arbitration Works § 15-12 

(8th ed. 2016). 

The Union argues that the incident at the bar took place 80 miles from Plymouth, there is 

no evidence that officers from other law enforcement agencies were present at Mettler’s or that 
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anyone present associated the conduct with the City of Plymouth.  The Employer has not 

demonstrated any damage to the public image.  Accordingly, there is no sufficient nexus between 

the Grievant’s conduct and his employment, and therefore no just cause for his discipline. 

The Employer argues that the Grievant’s misconduct is closely intertwined with his 

position.  He attended the conference in the capacity of a sergeant with his subordinates and 

other law enforcement officials.  The Police Department paid for his attendance, lodging and 

other travel-related expenses.  Those on the trip did not socialize outside of a workplace setting.  

The Grievant went to Mettler’s with subordinates and other Plymouth law enforcement officers. 

The Employer’s investigation established that Plymouth officers who were present at 

Mettler’s variously characterized the Grievant’s conduct as “embarrassing,” “immoral” and “as 

besmirching the good name of the Plymouth Police Department.”  One of the officers present at 

Mettler’s talked to his wife about Grievant’s conduct and showed the photo of the Grievant and 

the female officer walking back to the hotel with their hands in each other’s pockets to other 

officers who had not been at Mettler’s.  Jt. Ex. 1.  Chief Goldstein testified that there is 

“information in the greater community” about what took place at Mettler’s.  These facts are 

sufficient to demonstrate that the Grievant’s conduct could damage the Department’s public 

image.  The Arbitrator concludes that the Employer met its burden to establish a nexus. 

The burden of proof is on the Employer to prove guilt or wrongdoing in a disciplinary 

proceeding.  How Arbitration Works § 15.3.D.  The Employer asserts that the facts regarding the 

Grievant’s misconduct on January 7, 2019 are clear. 

The Grievant admitted consuming alcohol heavily, to the point that his memory was 

impaired.  The Grievant accepted other witnesses’ observations of what occurred on January 7, 

2019 as accurate.  Specifically, the Grievant admitted the following: 
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 Grievant placed his hand underneath the female officer’s butt as she sat down on a 
chair.  Ex. 2-8 at 8 (“I don’t recall doing that…I’m not saying it didn’t happen.”) 

 The female officer sat on Grievant’s lap facing towards Grievant.  Ex. 2-8 at 7 
(“…if somebody said it happened, then it must have happened.”) 

 Grievant placed his hands in the female officer’s back pockets as they walked 
back to the hotel in front of subordinates. 

 Although Grievant could not recall whether the female officer sat on his lap 
facing him, he admitted, “I probably had my hands on her.”  Ex. 2-8 at 7. 

 Grievant paid for lap dances, and the dancers danced right in front of the group of 
Plymouth police officers.  Ex. 2-8 at 8-9 (“I put a lot of money on the 
counter…Oh, probably over…probably over $100 over the course of the night.”).   

 Grievant took two to three pictures of the dancers with his phone and sent the 
pictures to a subordinate.  A bouncer admonished him for taking the pictures and 
made him delete the pictures from his phone. 

 
It is also undisputed that neither the Grievant nor any other Plymouth officers present 

reported the female officer’s conduct exposing her breasts to the Police Department.   

The Union does not contest the above facts.  The Union does, however, dispute two 

additional allegations regarding the Grievant’s conduct: that the Grievant placed his hands on the 

female officer’s breasts over her shirt while she sat on his lap and the allegation that the 

Mettler’s employee who told him to delete the photos of one of the dancers was angry or 

threatened to throw the Grievant out of the club. 

Only one witness claimed to see the Grievant touch the female officer’s breasts.  Every 

other officer present, including the officer seated next to the Grievant, denied seeing this 

conduct.  Further, the female officer, who had a clear recollection of events at Mettler’s despite 

her consumption of alcohol, stated that she did not recall Grievant’s hands on her breasts.  The 

Arbitrator concludes that the evidence in the record is insufficient to support the allegation that 

the Grievant placed his hands on the female officer’s breasts. 

Similarly, the allegation regarding the Grievant almost getting kicked out of Mettler’s 

was supported by only one witness, who did not actually hear the conversation between the 

Grievant and the bouncer, but stated that “I think almost getting kicked out because of it.”  Jt. 
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Ex.1.  The Employer’s investigator testified that she could only speculate regarding the 

Grievant’s interaction with the bouncer.  The Arbitrator finds there is insufficient evidence to 

support the allegation that the Grievant was almost kicked out of Mettler’s for taking a photo of 

one of the dancers. 

The Arbitrator finds that the undisputed facts in the record establish that the Grievant’s 

conduct on January 7, 2019 violated Policy 101 – Vision, Mission, Role and 

Responsibilities/Department Core Values, Policy 500 – Conduct Unbecoming and the City of 

Plymouth Personnel Policy – Off-Duty Conduct.  As the parties have noted, where misconduct 

has been proven, the remaining question is whether the level of discipline imposed is 

appropriate, in light of all the relevant circumstances. 

The Employer asserts that the Grievant can no longer serve as a Sergeant because his 

conduct discredited the Department and his own reputation, and diminished the respect that 

subordinate officers need to retain for Sergeants.  If the Grievant is permitted to serve as a 

Sergeant, the Department would lose credibility.  The Arbitrator finds that the record in this case 

fails to support the Employer’s understandable concerns in this regard. 

No one in the Department mentioned the events at Mettler’s to the Grievant until the 

commencement of the investigation more than five months later.  During this time, the Grievant 

continued to effectively supervise the SIU detectives, including one detective who was present at 

Mettler’s with the Grievant.  The Arbitrator finds no basis in the record to conclude that 

reinstating the Grievant to Sergeant would create problems with the functioning and operation of 

the SIU or another unit. 
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The Employer also argues that because the Grievant was demoted in 2006, the current 

demotion is in the spirit of progressive discipline and that the Grievant should not be given two 

bites of the apple.  The Arbitrator finds this argument unpersuasive. 

The conduct that led to the 2006 demotion, which consisted of a violation of Policy 402 – 

Employee Nepotism and Fraternization, was unrelated to the Grievant’s conduct at Mettler’s.  In 

fact, Chief Goldstein specifically rejected a finding that the Grievant violated Policy 402 in the 

Mettler’s incident.  Further, the prior demotion occurred 13 years ago.  The Grievant has 

incurred no other discipline since then.  The Arbitrator concludes that the earlier demotion is too 

remote in time to support the current disciplinary action. 

Consideration is generally given to the past record of any disciplined employee in 

determining the reasonableness of discipline.  It is well established that arbitrators may reduce 

penalties if the employee’s conduct was an isolated incident in an otherwise good work record. 

The record reflects that prior to 2019, the Grievant had gone 13 years without discipline 

of any kind.  The Grievant has been a Sergeant for nearly 10 years and built an outstanding 

record.  His performance evaluations demonstrate that the Grievant, as a Sergeant, consistently 

exceeded the Department’s requirements.  Chief Goldstein has described him as a “superior 

sergeant” who has earned everything on merit and who will always have the Chief’s respect for 

the things the Grievant has done for the Department.  The Grievant’s conduct at Mettler’s was a 

single event arising out of the Grievant’s excessive consumption of alcohol for which the 

Grievant has expressed remorse.  In conclusion, while the Grievant engaged in conduct 

warranting discipline, demotion is too severe a penalty.  Under the unique facts of this case, the 

sanction should be reduced to a five-day suspension without pay. 
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AWARD 

Based upon the foregoing and the record, the Grievance is sustained in part and denied in 

part.  The Employer had just cause to discipline the Grievant, but the sanction is reduced to a 

five-day suspension without pay.  The Employer is directed to correct the Grievant’s personnel 

file to reflect this determination. 

 
Dated: May 18, 2020 /s/Terrence J. Foy    
 Terrence J. Foy, Arbitrator 
 


