
 

 
 

MARK HANCOCK – National President / Président national  CHARLES FLEURY – National Secretary-Treasurer / Secrétaire-trésorier national 
 

DENIS BOLDUC   -  FRED HAHN    –    DANIEL LÉGÈRE    –    KELLY MOIST   –   MARLE ROBERTS   –  General Vice - Presidents  /  Vice - présidences générales 

 

May 30, 2019     Via Fax: 604-279-7599 and Email policy@worksafebc.com 
 
Sheena Clarkson, Senior Policy & Legal Advisor 
Policy, Regulation and Research Division 
WorkSafeBC 
P.O. Box 5350, Stn. Terminal 
Vancouver, BC.  V6B 5L5 
 
Dear Ms. Clarkson: 
 
Re: Permanent Disability Evaluation Schedule (“PDES”) 2018 Review 

Impairment Rating for Comminuted Calcaneal Fractures, Clarifying Ratings Related to Nerve 
Root Conditions for Sensory and/or Motor Loss Affecting Only Part of the Nerve’s 
Distribution, Editorial Changes 

 Worker Position – Canadian Union of Public Employees (“CUPE”) 
 

I.  INTRODUCTION: 
 

Thank you for the request for stakeholder feedback on the WorkSafeBC (“WCB”) Proposed 
2016 Review of Permanent Disability Evaluation Schedule (“PDES”), including the applicable 
Appendices (A and B) from the Consultation Discussion Paper. The 2018 Review of the PDES 
proposes changes to the Lower Extremity and Nerve Root Conditions sections of the PDES.1 The 
proposed changes include the following: 

 
I.I. Setting the impairment rating for comminuted calcaneal fractures at 7%. 

 
I.II. Clarifying ratings related to nerve root conditions for sensory and/or motor loss affecting only 

part of the nerve’s distribution. 
 

I.III. Four editorial changes to the PDES, including: 
 
•  moving existing policy language to its own bulleted paragraph to emphasize it is not 

possible to measure mobility of a single vertebra; and  
 
•  clarifying the rating for a vertebrectomy using consistent terminology by replacing the 

reference to “total collapse” with “compression fracture with over 50% compression”.  
 
• adding a column to identify the four rows within the table as grades 1 to 4 assist with 

clarity and adjudication.  

                                                      
1 WorkSafeBC. Discussion paper. Permanent Disability Evaluation Schedule. See https://www.worksafebc.com/en/resources/law-
policy/discussion-papers/permanent-disability-evaluation-schedule-2018-review?lang=en 

mailto:policy@worksafebc.com
https://www.worksafebc.com/en/resources/law-policy/discussion-papers/permanent-disability-evaluation-schedule-2018-review?lang=en
https://www.worksafebc.com/en/resources/law-policy/discussion-papers/permanent-disability-evaluation-schedule-2018-review?lang=en
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• The fourth proposed housekeeping change is to the table of Average Grip and Pinch 
Strength because strength is often measured in kilograms, the PRRD proposes adding an 
additional table expressed in kilograms to eliminate the need to convert measurements 
to pounds before they can be compared to measurements in the table 

 
In reply, this submission will address these issues by referring to the following: 
 

• Merits and justice issues; and 
 

• System issues / general issues; and 
 

• Medical and scientific evidence; and 
 

• Applicable jurisprudence 
 
As per Sections I.II., I.III. and VII.I. below it is important to address systemic issues associated 
with the current Consultation as they continue to negatively impact workers and impede the 
mandate of several ongoing overall workers compensation system reviews.  
 

I.I. STAKEHOLDER INFORMATION:  
  

CUPE is Canada’s largest Union with over 680,000 members across the country and more than 
70 offices.2 CUPE represents workers in many sectors including health care, emergency 
services, education, early learning and childcare, municipalities, social services, libraries, 
utilities, transportation, airlines and more. There are nearly 97,000 members in over 160 Locals 
in BC.3 
 

I.II. PRELIMINARY ISSUES: 
 

Each PDES review Consultation merely addresses one small element of a much larger problem. 
The analogy would be putting a band-aid on a severed limb. As stated throughout this 
submission, a comprehensive review of pensions / disability awards, including the PDES is 
required.  
 
Second, the Consultation states at page one, Section two and pages three to five, Section 7.1 to 
7.4 that the following proposed changes were going to be addressed:  
 

• impairment rating for comminuted calcaneal fractures; and 
 

• clarifying ratings related to nerve root conditions for sensory and/or motor loss 
affecting only part of the nerve’s distribution; and  

 

• editorial changes. These changes are identified at page four as: 
 

“A third housekeeping change is proposed to the rating table set out in the Contact 
Dermatitis section of the PDES.11 The PRRD proposes adding a column to identify the 

                                                      
2 See https://cupe.ca/ 
3 See https://www.cupe.bc.ca/ 

https://cupe.ca/
https://www.cupe.bc.ca/
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four rows within the table as grades 1 to 4. Adding grades to the table will assist with 
clarity and adjudication.” 

 
The WCB stated that these changes are “housekeeping” and meant to “assist with clarity and 
adjudication” as opposed for adjudication. If the changes are meant for adjudication, the WCB 
needs to revise the current Consultation and advise stakeholders accordingly. This submission 
assumes that the changes are for housekeeping although two of the changes appear to be 
adjudicative changes as per Section VII below. 

 
I.III. EXECUTIVE SUMMARY: 
 

CUPE partially agrees with the proposed changes. These include Options 1B, 2B and part of the 
editorial / housekeeping changes, subject to the GENERAL ARGUMENTS in Section VII below. 
There are a number of general issues associated with pensions / disability awards and PDES 
that need to be addressed as part of a comprehensive, independent expert lead system review 
with subsequent stakeholder feedback as part of a Pre-Consultation, a Consultation and public 
hearings.4 
 

II.  ACKNOWLEDGEMENTS: 
 

CUPE would like to acknowledge the Workers’ Compensation Advocacy Group, the Community 
Legal Assistance Society, the BC Federation of Labour and various affiliates and other Unions 
for their assistance with the current Consultation. 

 
III.  ISSUE:      
 

As per the WCB: 
 

“The PDES is a guide set out in policy to assist in the calculation of permanent disability 
awards granted under the loss of function method of assessment. In 2014, the Policy, 
Regulation and Research Division (“PRRD”) completed a comprehensive policy review of 
the PDES. As part of the review, the Board of Directors approved proceeding with an 
annual review of the PDES to ensure it remains current and effective. The 2018 Review 
of the PDES (“2018 Review”) proposes changes to the Lower Extremity and Nerve Root 
Conditions sections of the PDES.” 

 
IV.  PROPOSED AMENDMENTS TO POLICY: 
 

The proposed changes to Policy include (in order as presented in the current Consultation 
Discussion Paper):  

 
IV.I. Setting the impairment rating for comminuted calcaneal fractures at 7%. 

 
IV.II. Clarifying ratings related to nerve root conditions for sensory and/or motor loss affecting only 

part of the nerve’s distribution. 
 

                                                      
4 WorkSafeBC. Restoring the Balance: A Worker-Centred Approach to Workers’ Compensation Policy. See 
https://www.worksafebc.com/en/resources/about-us/reports/restoring-balance-worker-centered-approach?lang=en 

https://www.worksafebc.com/en/resources/about-us/reports/restoring-balance-worker-centered-approach?lang=en
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IV.III. Four editorial changes to the PDES, including: 
 
•  moving existing policy language to its own bulleted paragraph to emphasize it is not 

possible to measure mobility of a single vertebra; and  
 
•  clarifying the rating for a vertebrectomy using consistent terminology by replacing 

the reference to “total collapse” with “compression fracture with over 50% 
compression”.  

 
• adding a column to identify the four rows within the table as grades 1 to 4 assist 

with clarity and adjudication.  
 

• The fourth proposed housekeeping change is to the table of Average Grip and Pinch 
Strength because strength is often measured in kilograms, the PRRD proposes 
adding an additional table expressed in kilograms to eliminate the need to convert 
measurements to pounds before they can be compared to measurements in the 
table 

 
V.  POLICY CHANGE OPTIONS – CHANGES TO POLICY: 
 
  The proposed Options are: 
 
V.I. Issue 1: Comminuted Calcaneal Fractures: 

 
Option 1A: Status quo Under this option 

 

• No changes would be made to the PDES  
 

• Comminuted calcaneal fractures would continue to receive a rating 
between 0% and 7%.  

 

• Policy would not be updated to ensure ratings reflect the nature and 
degree of the injury.  

 
Option 1B: Set rating for comminuted calcaneal fractures at 7% Implications:  

 

• The rating for comminuted calcaneal fractures would be increased to 
7%. 

 

• Policy would be updated to ensure ratings reflect the nature and 
degree of the injury.  

 
V.II. Issue 2: Nerve Root Conditions: 

 
Option 2A: Status quo  

 

• No changes would be made to the PDES.  
 

• Guidance on rating nerve root conditions affecting only part of the 
nerve’s distribution would not be added.  
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• Policy would not be updated to clarify practice and promote 
consistent adjudication 

 
Option 2B: Clarify ratings for loss affecting part of the nerve’s distribution  

 

• Nerve root conditions affecting the whole or partial distribution of 
the nerve will receive the full rating.  
 

• Policy would be updated to clarify practice and promote consistent 
adjudication.  

 
V.III. Issue 3: Minor Editorial Changes:  

 
Option 3A: Status quo  

 
• No changes would be made to the PDES.  

 
• Minor changes such as aligning terminology and adding grades and 

metric measurements to existing tables would not be made.  
 

• Policy would not be updated to clarify practice and promote 
consistent adjudication.  

 
Option 3B: Make minor editorial changes Implications:  

 
• Minor changes would be made to align terminology and add clarity to 

existing rating tables.  
 

• Policy would be updated to clarify practice and promote consistent 
adjudication. 

 
VI.  ORGANIZATION POSITION: 
 

CUPE agrees to some of the changes as per Section I.III. above.   
 
VI.I. Issue 1: Comminuted Calcaneal Fractures:  
 

Option 1B is agreed to in part. There are a number of questions and concerns however. 
For example: 

 

• How is range of motion (“ROM”) going to be addressed e.g. where ROM is 
affected by a comorbid (or sequelae) Chronic Pain (“CP”) condition? 

 

• Is the WCB including “ligamentous laxity, osteoarthritis, loss of strength, and/or 
loss of sensation in the affected extremity” separately or combining the ratings 
as per page 3, Section 7.1?5 These should be separate considerations.  

 

                                                      
5 “As well, this rating would continue to be added to other applicable ratings listed in the PDES, for example, ligamentous laxity, 
osteoarthritis, loss of strength, and/or loss of sensation in the affected extremity.” 
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VI.II. Issue 2: Nerve Root Conditions:  
 

Option 2B is agreed to in part, subject to the arguments in the GENERAL ARGUMENTS  
section of this submission.  

 
VI.III. Issue 3: Minor Editorial Changes:  
 

Option 3B is agreed to in part subject to Sections I.II. and I.III. above. There are also a  
number of questions and concerns: 

 

• Measurement of mobility of a single vertebrae.  
 

• How will fused vertebrae etc be measured? 
 

VII. REASONS FOR STAKEHOLDER POSITION: 
 
VII.I GENERAL ARGUMENTS: 
 

For arguments specific to the proposed Policy and Options contained within the Discussion 
Paper as opposed to system issues, please refer to Section VII.II. of this submission.  

 
VII.I.I. FULL REVIEW AND NEW METHOD FOR EVALUATION OF PPD IS REQUIRED: 
 

CUPE submitted stakeholder feedback regarding proposed amendments to the PDES previously 
e.g. the submission dated September 26, 2013. Most of these arguments, concerns and issues 
remain unaddressed. These were echoed by many other stakeholders such as Merrill James 
O’Donnell, Workers’ Advocate, BC Building Trades Council, in November 2016 (the following 
important except is included in its entirety as the issues have remained the same with 
worsening outcomes for workers since 2016): 

 
“The BC Legislative Assembly is tasked with promulgating legislation that provides the 
skeletal framework pursuant to which regulations, policies, and practices are crafted 
within the bowels of the bureaucracy.  No regulation, policy, or practice can contravene 
a statutory instrument if it is to remain intra vires.  If a regulation, policy, or practice 
contravenes the statute, it is ultra vires and will eventually be struck down by the 
courts.  This is “Law 101” and everybody – certainly everybody in government - is aware 
of these facts.  Yet, when it comes to the PDES, this common knowledge is conveniently 
forgotten, and our calls for changes to make the PDES congruent with the law have 
fallen on deaf ears. 

 
Section 23(1) of the Act is the foundational provision respecting the establishment of a 
disability award for those workers sustaining a permanent partial disability resulting 
from a workplace injury.  It states: 

 
23 (1) Subject to subsections (3) to (3.2) and sections 34 and 35, if a 
permanent partial disability results from a worker’s injury, the Board 
must 

(a) Estimate the impairment of earning capacity from the 
nature and degree of the injury, and  
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(b) Pay the worker compensation that is a periodic 
payment that equals 90% of the Board’s estimate of 
the loss of average net earnings resulting from the 
impairment. 

  
(2) The Board may compile a rating schedule of percentages of 
impairment of earning capacity for specified injuries or mutilations 
which may be used as a guide in determining the compensation 
payable in permanent disability cases.  
 

Clearly, the BC Legislative Assembly has directed the Board to construct a rating 
schedule based on the impairment of earning capacity for specific injuries which may be 
used as a guide for determining a permanent disability award.  But is this what the PDES 
does?  That is to say, is the PDES a rating schedule based on the impairment of earning 
capacity for specific injuries which may be used as a guide for determining a permanent 
disability award?  Regrettably, the answer is: No. 

 
Historical evidence reveals that the Board’s PDES does not reflect an accurate rating for 
the impairment to an individual worker’s earning capacity.  This evidence forms a 
central piece of Canadian workers’ compensation historiography.  This important story 
begins with Mr. Justice Meredith’s Royal Commission in 1913, followed by Dr. Bell’s 
reports to the Association of Workmen’s Compensation Boards of Canada in the 1960s, 
and reached its zenith with Decision No. 8 by the Commissioners in 1973.  A summary of 
this history must be told here to drive home the true nature of the Board’s PDES and 
why it is not, contrary to section 23(1) of the Act, a rating schedule based on the 
impairment of earning capacity.  For the complete history as well as a compelling 
argument, one must turn to Jim Parker’s submission to the Board entitled The 
Permanent Disability Evaluation Schedule: A Legal Fiction (Submission by the British 
Columbia Nurses’ Union, October 18, 2013).  Mr. Parker is an authority on this subject 
and I have drawn heavily upon his pioneering work. 

 
Justice Meredith’s 1913 Royal Commission report established the foundational 
principles for our modern workers’ compensation systems throughout Canada.  In 
addition to the principles of no-fault compensation, security of benefits, collective 
liability, independent administration, and exclusive jurisdiction, Meredith noted that the 
compensation for permanent disability should be based on the impairment of the 
worker’s earning capacity.  For Justice Meredith this was the sine qua non of a “just 
compensation law”.  In his words:  

 
A just compensation law based upon a division between the employer 
and the workman of the loss occasioned by industrial accidents ought to 
provide that the compensation should continue to be paid as long as the 
disability caused by the accident lasts, and the amount of compensation 
should have relation to the earning power of the injured workman.  
 

In 1960, Dr. Bell was tasked by the Association of Workmen’s Compensation 
Boards of Canada to survey the permanent disability rating schedules in 
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every province.  Following his extensive consultation and analysis, Dr. Bell 
set out his recommendations, including a proposed schedule, in a series of 
reports in the 1960’s.  In reviewing the genesis of rating schedules for 
permanent disabilities, Dr. Bell noted in his 1960 report:  

 
The schedules adopted by the Canadian Provinces were offshoots of 
American schedules, none of which had any scientific background.  A 
study of the early history of schedules in the United States show that the 
first in existence was compiled by the New Jersey Industrial Commission 
about 1910.  Figures given the various items were said to have been 
determined by a study of European schedules, court judgements and 
insurance settlements.  As State after State enacted compensation laws, 
schedules were copied one from another without any serious concern as 
to their soundness in any case.   
 

And while Dr. Bell felt that his proposed schedule was superior to those in existence, he 
acknowledged its limitations.   

 
The schedule here presented is considered to be an improvement on 
existing schedules but should in no sense be assumed to represent the 
ultimate.  Usage will no doubt bring to light inconsistencies not 
immediately evident which will lead to further revision from time to 
time.  Indeed an on-going study of this important facet of compensation 
work would be highly desirable. 
 
The schedule, which is to be used solely as a guide, is designed to show 
in percentage, the approximate impairment of earning capacity of an 
average unskilled workman. 
 
In applying the schedule regard should always be had to whether the 
award adequately compensates the workman for his loss of earning 
capacity failing which upward revision may be considered.  
 

The key point here is Dr. Bell’s emphasis on rating schedules, his included, being flawed, 
that they were to be used simply as guides, and that adequate compensation must be 
based on the worker’s loss of earning capacity. 

 
By the 1970’s there was rising concern about the veracity of the loss of function method 
and the PDES as a single system for compensating permanent disabilities.  As a result, 
on October 2, 1973, the Commissioners issued Decision No. 8 which would leave no 
doubt as the degree of validity in the rating schedules.   

 
The Commissioners in Decision No. 8 explored workers’ claims who had experienced 
severe impairment of earning capacity but given only small award ratings under the 
PDES method of assessment for spine injury which was primarily based on range of 
motion measurements.  In their decision they say:  
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In the course of adjudication on a recent appeal involving a spinal 
column injury, we were disturbed to find that a permanent partial 
disability based on 7.5% of total disability had been awarded 
notwithstanding that the loss of earning capacity, on any view of the 
case, seemed to be at least 50%.  We were assured that the award was 
in line with other pension awards in back injury cases.  We felt, 
therefore, that the matter could not be approached simply by changing 
the particular award, but that we should consider the principles being 
applied to the measurement of partial disability.  We are concerned 
now, therefore, with the practice being followed in other cases.  
 

Very importantly, the Commissioners also opined that there was a natural and great 
variability in the impact of a spinal injury on the earning capacity of those in different 
occupations.  Using the example of a stone mason and a salesman, the Commissioners 
asserted that if both workers experienced a spinal injury that limited their lifting to no 
more than 25 pounds, this functional impairment would leave the stone mason totally 
unable to perform the pre-injury occupation, whereas this same impairment would 
have little to no impact on the earning capacity of the salesman.   

 
The Commissioners focused on three major shortcomings in the PDES: absence of 
content validity, the injustice of “average impairments”, and the narrowness of the 
compensation evaluation model.   

 
More specifically, then, and as already mentioned, the Commissioners found there was 
no theoretical or empirical foundation for correlating a particular level of physical 
impairment to a particular impairment of earning capacity.  In the Commissioners 
words:  

 
It has long been recognized and objected that, except by coincidence 
that this method bears no relation to the real loss of earning power.  
What less often recognized is that this method does not, except by 
coincidence, bear any relation to the average loss of earning capacity.  
So far as we can discover from other Canadian Boards, it does not 
appear that the percentages rates currently used for the measurement 
of physical impairment are based on any statistical research done within 
living memory, and there is really nothing to connect the percentage 
rates of physical impairment currently used with the impairment of 
earning capacity either in the individual case, or even on an average.         

  
Secondly, the PDES was also found wanting by the Commissioners because the 
estimated impairment of earning capacity was based on mass averages.   

 
If one claimant is being grossly under-estimated in comparison with the 
actual loss of earning capacity, and if another claimant is being grossly 
over-compensated to the same extent, should we really take any 
comfort in the thought that the average claimant is being fairly treated, 
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or that the right amount is being paid out in total? There is no such thing 
as justice on average. 
 

Lastly, the Commissioners held that compensation for impairment should not only apply 
when there has been an impairment of earning capacity because an injured worker 
suffers an intrinsic loss by physical impairment itself, irrespective of its impact on his or 
her income earning potential.  

 
There seems to be a generally accepted feeling that if a man has 
suffered say the loss of an arm at work, he ought to receive 
compensation whether or not there is any actual impairment of earning 
capacity; and this view seems to have prevailed under most systems no 
matter what the wording of the particular legislation. 
 

In sum, the Commissioners resolved that the existing rating schedules could not 
reasonably estimate the impairment of earning capacity as required by statute.  As a 
result, the Commissioners took steps to introduce the “dual system” to rectify the 
shortcomings.  Employing this new system, Board policy paid the higher of a functional 
impairment and a loss of earnings for spinal injuries.  By October 1, 1977, the dual 
system was extended to injuries not involving the spinal column.  This dual system 
remained in place until 2002 when, at the behest of the business community, the BC 
Liberal government amended the Workers’ Compensation Act and its myriad policies in 
the Rehabilitation Services and Claims Manual (“RSCM”).        

 
With the newly promulgated section 23(3) of the Act, loss of earnings awards can only 
be paid if the combined effect of the worker’s occupation and the worker’s disability is 
“so exceptional” that the functional award fails to appropriately compensate the worker 
for the injury.  Using a very narrow and oftentimes mean-spirited interpretation of the 
term “so exceptional”, the Board has effectively eviscerated loss of earnings awards for 
injured workers.  And they have done this despite the advice of Mr. Winter who 
authored the Core Review, and recommended retaining the dual system, undertaking 
regular reviews to ensure evolving scientific knowledge was incorporated into the 
ratings, and, last but certainly not least, rectifying the schedule to make it reflect the 
impairment of the worker’s earning capacity. 

 
Pursuant to Section 23(1) of the Act, the percentages set out in the PDES 
must reflect the estimated impairment of the worker’s earning capacity 
arising from the nature and degree of his/her injury.  The specified 
percentage should not simply reflect the percentage of medical 
impairment which the injury represents vis-à-vis the total disability of 
the person.  
 

Despite this long historical record proving that the PDES fails to rate the impairment of 
workers’ earning capacity as directed by section 23(1) of the Act, the Board has 
continued for almost 15 years to contravene the statute.  The end result, when coupled 
with the introduction of the “so exceptional” clause, is reduced disability awards across 
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the board for injured workers, the very people the WCB system was created to support 
in their time of need.” (Emphasis added) 

 
In another example, the January 06, 2017 submission by Mr. Jim Parker, stated that: 
 

“…a full review and new method for evaluation of PPD is required.  The 2016 PDES 
Review is superficial and does not properly address the fact that the way the BC 
Workers’ Compensation Board and specifically the PDES compensates for Permanent 
Partial Disability (PPD) is inconsistent with law, policy and established principles of the 
workers’ compensation system in Canada.   

 
Decades ago every other jurisdiction in Canada has abandoned the method the BC 
Board continues to use for measuring PPD.  For this reason it is not appropriate for the 
Board to be considering minor changes to the PDES when a complete overhaul to the 
system for measuring PPD in BC is required. Our reasons follow.” 

 
And, 
 

“…most recently in the policy consultation that led up to the March 2014 Board of 
Directors (BOD) amendments to the PDES. During the consultation process, 
stakeholders including the BC Nurses’ Union commented that the PDES has no 
relationship to impairment of earnings capacity, is inconsistent with the requirements of 
the Act and is scientifically invalid as for the measurement of functional impairment. In 
moving forward with amendments to the PDES, the BOD amendments failed to address 
these significant concerns with the exception of directing a scientific literature review of 
the use of ROM for Impairment of the Spine.   
 
The current Discussion Paper states the purpose of the annual review is to ensure that 
the PDES stays current with developments in the medical and scientific literature and 
other jurisdictions regarding disability assessment.   

 
The PDES is outdated. The bulk of awards based on the PDES are for the spine and 
limbs. The source of those ratings in the PDES is from 1960 to 1966 reports of Dr. Bell 
who in his own reports identified the source of some his ratings to be decade’s old 
insurance tables that were of unknown origin themselves. While the stated purpose of 
the Board’s review is to ensure that the PDES stays current, this is not possible when the 
majority of the ratings are not medically or scientifically and nor defendable from a legal 
perspective. A proper review of the PDES should conclude that the PDES has no 
relationship to impairment of earning capacity (which is required under sections 23(1) 
and (2) and RS&CM II #39.00); there is no provision in law or policy that allows for the 
“functional method”; and the PDES is medically and scientifically invalid as a rating of 
functional impairment.   

 
Accordingly, we submit that the only proper way to move forward with the review of 
the PDES is to implement a full and comprehensive review of the methods in which PPD 
is assessed. In order to be effective this review needs to include stakeholders and 
independent experts directly to review and develop a new system. British Columbia 
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should look to other Canadian examples to follow as every other jurisdiction has moved 
away from the system BC continues to use.” (Emphasis added) 
 

VII.I.II. PREVIOUS SUBMISSIONS BY STAKEHOLDERS NOT CONSIDERED: 
 
There is an urgent need to return to these basic tenets of workers compensation as per the 
comments from other stakeholders. In support of this, CUPE relies upon previous submissions 
including those from CUPE BC and the BC Federation of Labour in relation to the numerous 
continuing concerns arising from the 2002 and 20036 legislative changes7. There were two 
reports to the BC Federation of Labour by Stan Guenther, Janet Patterson and Sarah O’Leary 
that were issued in response to these changes. These included the “Changes to the BC Workers’ 
Compensation System (2002- 2008): The Impact on Injured Workers” (April 22, 2009).8 The 
April 22, 2009 report states at pages two and three, that: 

 
“The combination of the 2002 legislative amendments, ongoing policy revision, and 
structural change have resulted in the following changes to the BC Workers‟ Compensation 
Board (WCB) and to compensation benefits for injured workers:  
 
 the effective elimination of pensions based on the actual long-term loss of earnings 

of injured workers;  
 
… 

 
 inadequacy of functional pensions as they are based on an outdated Permanent 

Disability Evaluation Schedule (“PDES”) and no review of the PDES schedule has 
been undertaken; and  

 
… 

 
The most extreme consequences for injured workers are the effective elimination of loss of 
earnings pensions and the virtual elimination of vocational rehabilitation services. This has 
had a profoundly negative economic impact on thousands of permanently injured workers 
and their families.” 

 
 The SUMMARY OF RECOMMENDATIONS at pages 48 to 52 states: 
 
  “SUMMARY OF RECOMMENDATIONS  
 

1. Amend the Workers Compensation Act to entrench the following principles:  
 
 Injured workers and their dependents are entitled to full compensation for 

loss of earnings and earning capacity caused or significantly contributed to 
by any work-caused injury, condition or disease;  

                                                      
6 Workers Compensation Act in 2002 - Bills 49 and 63, the Workers Compensation Amendment Act (No. 1 and No. 2). See 
http://www.bclaws.ca/civix/document/id/lc/billsprevious/3rd37th:gov49-1 and 
http://www.bclaws.ca/civix/document/id/lc/billsprevious/3rd37th:gov63-1  
7 Changes to the BC Worker’s Compensation System 2002 – 2003 The Impact on Injured Workers Adding Insult to Injury. See 
https://bcfed.ca/sites/default/files/attachments/1520-09br-Insult%20to%20Injury.pdf  
8 See https://bcfed.ca/sites/default/files/attachments/1520-09br-Insult%20to%20Injury.pdf 

http://bcfed.ca/sites/default/files/attachments/1520-09br-Insult%20to%20Injury.pdf
http://bcfed.ca/sites/default/files/attachments/1520-09br-Insult%20to%20Injury.pdf
http://www.bclaws.ca/civix/document/id/lc/billsprevious/3rd37th:gov49-1
http://www.bclaws.ca/civix/document/id/lc/billsprevious/3rd37th:gov63-1
https://bcfed.ca/sites/default/files/attachments/1520-09br-Insult%20to%20Injury.pdf
https://bcfed.ca/sites/default/files/attachments/1520-09br-Insult%20to%20Injury.pdf
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 Entitlement to and determination of benefits are close with full and fair 
assessment based on the worker’s circumstances, consistent with the 
principles of the Charter and human rights legislation;  

 
 A worker is entitled to benefits where that worker’s compensable disability 

has diminished his or her earnings or earning capacity, taking into account all 
of the consequences of those injuries and all of the worker’s own 
circumstances. The worker’s own evidence of those consequences and 
circumstances must be given due consideration.  

 
 Injured workers are entitled to be treated with dignity and respect 

throughout their dealing with the adjudicative and appellate processes of the 
compensation system, and such processes are readily accessible and easily 
understood by workers. Adjudicative and appellate processes will focus on 
evidence-based decision making, and the appeal process will provide ready 
and comprehensive correction of errors. 

 
2. Amend the Workers Compensation Act to base all benefits on 100 percent of net 

earnings.  
 

3. Amend the Workers Compensation Act to adjust benefits according to the CPI every 
six months.9 

 
4. Amend the Workers Compensation Act to provide for flexible establishment of wage 

rates that fairly reflect an injured worker’s earning capacity and actual economic 
loss.  

 
5. Amend the Workers Compensation Act to ensure that the long-term wage rate on a 

claim can be reconsidered or appealed at the time of any permanent pension 
decision.  

 
6. Repeal Section 5.1 (“mental stress”) of the Workers Compensation Act.  
 
7. Amend the Workers Compensation Act to clearly recognize that “cumulative mental 

stress” and “psychological disability,” gradual onset or otherwise, are recognized 
work injuries.  

 
8. Amend the Workers Compensation Act to provide that chronic pain is to be assessed 

and compensated like other disabilities.  
 
9. Require the WCB to establish specific guidelines for compensation for permanent 

functional impairment for chronic pain conditions, ranging from 0 – 100 percent.  
 
10. Amend the Workers Compensation Act to repeal Section 23(3) and 23(3.1).  
 

                                                      
9 Amend the Workers Compensation Act to adjust benefits according to the actual CPI every six months and repeal 4% limits to CPI 
increases. 
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11. Amend the Workers Compensation Act to reinstate the Dual System.  
 
12. Require the WCB of Directors to repeal policy #40.00 and revise its pension policies 

accordingly.  
 
13. Amend the Workers Compensation Act to provide that PFI pensions continue for the 

life of the worker. 
 
14. Require the WCB of Directors to review and revise its policies, schedules and 

guidelines concerning the assessment of PFI pensions.  
 
15. Amend the Workers Compensation Act to expressly guarantee workers the right to 

meaningful vocational rehabilitation assistance.  
 
16. Amend the Workers Compensation Act by repealing the provisions that rendered the 

WCB’s policies binding on decision-makers, thereby reinstating the “merits and 
justice of the case” as overriding considerations.  

 
17. Amend the Workers Compensation Act to restore the WCB‟s jurisdiction to “reopen, 

rehear and re-determine any matter” that the WCB has previously decided or dealt 
with.  

 
18. Amend the Workers Compensation Act to allow appeals to the WCAT from all 

decisions of the Review Division.  
 
19. Amend the Workers Compensation Act to redefine the jurisdiction of the Review 

Division and the WCAT to be broadly remedial, with jurisdiction to decide all issues 
explicitly or implicitly underpinning a WCB decision, and with retention of 
jurisdiction over implementation of appeal decisions.  

 
20. Amend the Workers Compensation Act to provide for jurisdiction in the WCAT to 

determine whether any WCB policy underlying the decision under appeal accurately 
or adequately reflects the provisions of the Act.  

 
21. Amend the Workers Compensation Act to provide for liberal extensions of time in 

which appeals may be commenced.  
 
22. Amend the Workers Compensation Act to reinstate the previous Medical Review 

Panel process.  
 
23. Amend the Workers Compensation Act to entrench the principles set out in the first 

chapter of this Report.  
 
24. Amend the Workers Compensation Act to require the WCB to pay interest at the 

WCB’s own rate of return on investment on all retroactive benefit payments.” 
 
 
 
 



PERMANENT DISABILITY EVALUATION SCHEDULE  
WORKER POSITION – CANADIAN UNION OF PUBLIC EMPLOYEES  

 

Page 15 of 28 
 

Recommendations 1, 4, 5, 8 to 14 and 16 apply to the current Consultation: 
 
8. Amend the Workers Compensation Act to provide that chronic pain is to be assessed 

and compensated like other disabilities.  
 
9. Require the WCB to establish specific guidelines for compensation for permanent 

functional impairment for chronic pain conditions, ranging from 0 – 100 percent.  
10. Amend the Workers Compensation Act to repeal Section 23(3) and 23(3.1).  
 
11. Amend the Workers Compensation Act to reinstate the Dual System.  
 
12. Require the WCB of Directors to repeal policy #40.00 and revise its pension policies 

accordingly.  
 
13. Amend the Workers Compensation Act to provide that PFI pensions continue for the 

life of the worker. 
 
14. Require the WCB of Directors to review and revise its policies, schedules and 

guidelines concerning the assessment of PFI pensions.  
 

16. Amend the Workers Compensation Act by repealing the provisions that rendered the 
WCB’s policies binding on decision-makers, thereby reinstating the “merits and 
justice of the case” as overriding considerations.  

 
VII.I.III. JANET PATTERSON SYSTEM REVIEW NOT COMPLETED: 
 

The WCB has not considered ongoing Consultations and systems reviews such as the one being 
conducted by Ms. Janet Patterson. How will the system review by Ms. Janet Patterson impact 
the current Consultation?10 Will the current Consultation have to be reconducted after Ms. 
Patterson’s review? As per the recent media release:11 

 
“To increase the confidence of workers and employers, the British Columbia 
government will undertake a formal review of its workers’ compensation system with 
the appointment of retired labour lawyer Janet Patterson. 

 
To shift the workers’ compensation system to become more worker centred, the review will 
assess: 
 

• the system’s policies and practices that support injured workers’ return to work; 
 
• WorkSafeBC’s current policies and practices through a gender-and diversity-based 

analysis (commonly referred to as GBA+); 
 
• modernization of WorkSafeBC’s culture to reflect a worker-centric service delivery 

model; 
 

                                                      
10 See https://news.gov.bc.ca/releases/2019LBR0003-000557 
11 B.C. Gov News. See https://news.gov.bc.ca/releases/2019LBR0003-000557 

https://news.gov.bc.ca/releases/2019LBR0003-000557
https://news.gov.bc.ca/releases/2019LBR0003-000557
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• the case management of injured workers; and 
 
• any potential amendments to the Workers Compensation Act arising from this focused 

review.” 
 
A report, including possible recommendations, will be delivered to government by Sept. 30, 
2019.  
 
This is in addition to the previous Merits and Justice Consultation that closed March 29, 2019.12  
 
These should be considered by the WCB as part of the current Consultation. 
 

VII.I.IV. PETRIE REPORT RECOMMENDATIONS NOT FULLY CONSIDERED:13 
 

The proposed changes and Options do not consider and apply other related Petrie Report 
Recommendations.  
 
Petrie had a number of Recommendations related to the PDES and pensions / disability awards 
in general. These included Recommendations 22 to 31.  
 
CUPE argues that it is not possible to sever various Recommendations from that report. The 
report is meant to be acted upon in its’ entirely. CUPE refers to Petrie Recommendations 22 
(new Policy 96.20) and 23 (evidence of worker and the worker’s physician) for example: 
 

  

                                                      
12 WorkSafeBC. In January 2018, WorkSafeBC’s Board of Directors commissioned an external compensation policy review. 
The resulting report entitled Restoring the Balance: A Worker-Centred Approach to Workers’ Compensation Policy was 
published April 2018 and contains numerous recommendations. Recommendation #1 is for WorkSafeBC to consider 
amending policy item #2.20, Application of the Act and Policies, in the Rehabilitation Services & Claims Manual, Volume II, 
to explicitly incorporate the requirement “the Board must make its decision based on the merits and justice of the case” as 
required by section 99(2) of the Workers Compensation Act. See https://www.worksafebc.com/en/law-policy/public-
hearings-consultations/closed-public-hearings-and-consultations/consultation-on-merits-and-justice-policy 
13 WorkSafeBC. Restoring the Balance: A Worker-Centred Approach to Workers’ Compensation Policy. See 
https://www.worksafebc.com/en/resources/about-us/reports/restoring-balance-worker-centered-approach?lang=en 

https://www.worksafebc.com/en/law-policy/public-hearings-consultations/closed-public-hearings-and-consultations/consultation-on-merits-and-justice-policy
https://www.worksafebc.com/en/law-policy/public-hearings-consultations/closed-public-hearings-and-consultations/consultation-on-merits-and-justice-policy
https://www.worksafebc.com/en/resources/about-us/reports/restoring-balance-worker-centered-approach?lang=en
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 Page 38: 
 

 

             
 

VII.I.V. RECENT JURISPRUDENCE NOT CONSIDERED (SPECIFIC TO POLICY – ALSO SEE SECTION VII.I.VIII.): 
 

It appears that the WCB has not fully considered or applied the most recent jurisprudence 
when reviewing the PDES. For example, the following case does not directly apply to the 
current Consultation, however it applies generally to pensions / disability awards. In Colwill v. 
Workers' Compensation Board, 2019 BCSC 826 Date: 20190527 Docket: S1813108 Registry: 
Vancouver May 27, 2019 the worker’s judicial review was allowed as per the following:14 

 
  “[74] The impugned policies are Policy #37.21 and Policy #39.30:  
 

37.21 Statutory Minimum Application The statutory minimum only applies in cases 
where a worker is found to be 100% disabled under the section 23(1) method of 
permanent disability assessment. It does not apply when the percentage of disability is 
less than 100% but the worker is found to be totally unemployable under section 23(3) 
method of permanent disability assessment.  

                                                      
14 See https://www.courts.gov.bc.ca/jdb-txt/sc/19/08/2019BCSC0826.htm 

https://www.courts.gov.bc.ca/jdb-txt/sc/19/08/2019BCSC0826.htm
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...  
 

39.30 Minimum Award The minimum compensation for permanent partial disability is 
calculated in the same manner as for temporary total disability but only to the extent of 
the partial disability. Thus, for example, if a worker is injured on January 2, 1986, and 
suffers a residual disability assessed at 10% of total disability, the minimum 
compensation will be the lesser of 10% of $197.25 [the amount then expressed in s. 
29(2) which has since been increased by cost-of-living adjustments] or 10% of the 
average earnings prior to the injury. The minimum for permanent total disability does 
not apply simply because a worker is found to be totally unemployable under section 
23(3).” 
 

 And, 
 
“[76] In my view, the question of whether the impugned policies are consistent with a 
reasonable interpretation of the Act does not require extensive analysis.  On a plain and 
literal reading, Policy #37.21 and the last sentence of Policy #39.30 are inconsistent with 
s. 22.  The s. 22(2) minimum applies, on its face, to any compensation awarded under s. 
22 or, in other words, whenever "a permanent total disability results from a worker's 
injury", while the policies prohibit payment of the s. 22(2) minimum in any case where 
the Loss of Function Method estimates the worker's impaired earning capacity at less 
than 100% on the basis of the experience of the average worker, even though the 
worker actually is permanently and totally disabled.”  

 
 And, 
 

“[98]         In summary, the impugned policies are inconsistent with a plain and literal 
reading of s. 22.  The s. 22(2) minimum applies, unambiguously, whenever a permanent 
total disability results from a worker's injury, while the policies prohibit payment of that 
minimum if the Loss of Function Method estimates the worker's impaired earning 
capacity at less than 100% on the basis of the experience of the average worker even 
though the worker's injury has in fact resulted in a permanent total disability.” 
(Emphasis added) 

 
VII.I.VI. SECTION 23:  

 
As per Section 23(3) of the Workers’ Compensation Act, and as per RSCM II Policy #39.00, a PPD 
award should be calculated using such factors as (not an exhaustive list): 

 

• Short term fluctuations in the compensable condition 
 

• Reduced prospects for promotion 
 

• Restrictions in future employment 
 

• Reduced capacity to compete in the labour market 
 

• Variations in the labour market 
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The WCB must adhere to the legislation which clearly states that a rating schedule may be used 
to estimate a worker’s impairment of earning capacity and not the worker’s physical 
impairment. Under the Workers’ Compensation Act, it is mandatory for the WCB to estimate 
the impairment of earning capacity from a permanent injury. The PDES is merely a guide.  

 
VII.I.VII. AMERICAN MEDICAL ASSOCIATION (“AMA”) GUIDES: 

 
There are a number of problems associated with the use of the AMA Guides. These include the 
following: 
 
AMA GUIDES – INCONSISTENT POLICY ON USAGE, DISABILITY VS. IMPAIRMENT: 

 
The AMA Guides (as opposed to directives) were designed to determine impairment, and 
impairment is not the same as disability. There are also differing definitions for impairment and 
disability in the AMA Guides.  Impairment is defined as “an alteration of an individual’s health 
status; a deviation from normal in a body part of organ...”  Disability is defined as “an alteration 
of an individual’s ability to meet personal, social or occupational demands because of an 
impairment...”   
 
Impairment percentages derived from the Guides criteria should not be used as direct 
estimates of disability. Impairment percentages estimate the extent of the impairment on 
whole person functioning and account for basic activities of daily living, not including work.  The 
complexity of work activities requires individual analyses.  Impairment assessment is a 
necessary first step for determining disability. 

 
According to the fifth edition of the Guides to the Evaluation of Permanent Impairment, 
published by the American Medical Association (AMA), impairment is defined as "an alteration 
of an individual's health status; a deviation from normal in a body part or organ system and its 
functioning." The World Health Organization (WHO) defines impairment as "any loss or 
abnormality of psychological, physiological or anatomical structure or function."   The latter 
definition more accurately depicts the intent of legislation and the Act.  The WHO defines 
disability as an activity limitation that creates a difficulty in the performance, accomplishment, 
or completion of an activity in the manner or within the range considered normal for a human 
being.  There should be more focus on disability versus impairment. 
 
AMA GUIDES – LACK OF SUPPORTING SCIENTIFIC DATA: 
 
The AMA Guides system for measuring impairment is largely via consensus and not scientific 
data.  As per the study “Reliability of the AMA Guides to the Evaluation of Permanent 
Impairment,” by Forst et al. (2010)15 there is a lack of scientific consensus on the AMA Guides.   
 
 
 
 

                                                      
15 Forst, L., Friedman, L., & Chukwu, A.  (2010). University of Illinois at Chicago, School of Public Health, Environmental and 
Occupational Health Sciences, Chicago, IL 60612, USA. Retrieved May 26, 2019. See 
https://www.ncbi.nlm.nih.gov/pubmed/21124242 

http://www.ncbi.nlm.nih.gov/pubmed?term=Forst%20L%5BAuthor%5D&cauthor=true&cauthor_uid=21124242
http://www.ncbi.nlm.nih.gov/pubmed?term=Friedman%20L%5BAuthor%5D&cauthor=true&cauthor_uid=21124242
http://www.ncbi.nlm.nih.gov/pubmed?term=Chukwu%20A%5BAuthor%5D&cauthor=true&cauthor_uid=21124242
https://www.ncbi.nlm.nih.gov/pubmed/21124242
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The AMA Guides 6th edition has been criticized on the following grounds: 
 

• it reduces or eliminates consideration of significant indicators of function (e.g., loss of 
range of motion and pain); and 

 

• it was developed by doctors for doctors, and a significant amount of training time is 
required before a doctor will become proficient in its use and application; if an 
impairment rating based on the AMA Guides is needed, only physicians who are familiar 
with the AMA Guides and experienced in their use on a regular basis are recommended 
to conduct such ratings.  Are WorkSafeBC physicians required to have completed a 
residency at an institution accredited by the Accreditation Council for Graduate Medical 
Education (ACGME); and 

 

• it “decreases the availability of benefits and thereby increases the externalization of 
economic costs of injuries from workers’ compensation systems”; and 

 

• it lowers whole person impairment ratings in many of the chapters; and 
 

• there was a lack of testing, particularly in cases involving workers’ compensation 
systems.  This resulted in the AMA releasing a 52 page “Corrections and Clarifications” 
document in 2008. 

 
AMA GUIDES – PHYSICIAN TRAINING ISSUES AND CONSISTENCY OF APPLICATION: 

 

WCB physicians are generally not allowed to assess or determine causation.  Despite this, the 
AMA Guides advocate this.  In contrast, a comprehensive review often includes the following:  
 

• Physical examination 
 

• Assessment of motivation and sincerity of effort 
 

• Credibility of alleged pain and other limitations 
 

• Assessment of causation 
 
AMA GUIDES – DO NOT REFLECT INDIVIDUAL LOSS OF FUNCTION AND QUALITY OF LIFE: 
 
As per “American Medical Association Impairment Ratings and Earnings Losses Due to 
Disability,” by Seabury et al. (2013)16: 
 

“Impairment ratings are accurate predictors of disability severity on average, but their 
ability to measure disability could be improved with additional information on how the 
relationship between ratings and earnings loss varies according to patient and injury 
characteristics” 

 

                                                      
16 Seabury, S.A., Neuhauser, F., & Nuckols, T. (2013). American Medical Association impairment ratings and earnings losses due to 
disability. Journal of Occupational and Environmental Medicine. March; 55(3). Retrieved May 25, 2019 from 
https://www.ncbi.nlm.nih.gov/pubmed/23392178 

http://journals.lww.com/joem/Abstract/publishahead/American_Medical_Association_Impairment_Ratings.99326.aspx
http://journals.lww.com/joem/Abstract/publishahead/American_Medical_Association_Impairment_Ratings.99326.aspx
https://www.ncbi.nlm.nih.gov/pubmed/23392178
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The proposed changes do not address this. 

AMA GUIDES – LACK OF ENHANCEMENT IN AMA GUIDES: 
 

There is no mention of enhancement in the 6th edition of the AMA Guides.  CUPE refers to the 
report previously submitted by the British Columba Nurses’ Union “A Critical Review of Spinal 
Range of Motion (ROM) as a Method of Assessing Permanent Back Injuries” by Robert D. 
Rondinelli, MD, PhD International IME Services, LLC in support of this. As per page 26 of that 
report: 

 
“Spinal ROM has been shown to lack validity as an indicator of spinal function for 
purposes of impairment rating. No clear-cut association between loss of spinal ROM and 
associated loss of functioning in terms of basic mobility and self-care activities can be 
shown to exist. The numerous confounders that potentially obscure any such 
relationship as might exist include, but are not limited to: lack of norms measured in 
terms of functional ROM as opposed to anatomical ROM (these are not equivalent 
entities); lack of accountability to the natural effects of aging on spinal ROM; lack of a 
consistent relationship between pain and ROM for acute and chronic LBP patients, 
respectively; and lack of predictive associations between loss of spinal ROM and loss of 
ADLs when such associations have been carefully examined.” 

 
As per page 30 of the same report: 

 
“1) Spinal ROM should be abandoned as the principal measure of spinal function for 

purposes of the BC WCB Permanent Functional Impairment (PFI) rating system 
within the Permanent Disability Evaluation Schedule (PDES).  

 
2) Any revision to the PDES should give due consideration to an alternative rating 

system which plays to the diagnostic strengths of the rating physician and also 
lends itself fully to the evidence-based scientific underpinnings upon which 
medical diagnoses are based.  

 
3) Any revision to the PDES should also give due consideration to alternative 

metrics to better assess the functional consequences of illness or injury which 
accompany the medical diagnosis in any particular case. Ideally, such metrics 
must be available in the public domain, be easy to administer and cross-validate 
by the physician rater and must be linked in a meaningful way to any 
computations whereby estimates of work loss are derived.  

 
4) It may be feasible and expedient to consider an approach similar to the 

Diagnosis-based Impairment (DBI) approach currently adopted by the AMA 
Guides 6th edition to simultaneously achieve the objectives listed above.” 

 
AMA GUIDES TO EVALUATION OF PERMANENT IMPAIRMENT ARE OUTDATED: 
 
There has been extensive discussion of this issue above, however, it must be reiterated that the 
6th version of the AMA Guides were originally published in 2007, with updates and 
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corrections.17 These Guides are outdated and CUPE questions the use and veracity of their 
application.  
 
AMA GUIDES18 AND SPINAL RATINGS GUIDES PROVIDES SYSTEMATICALLY LOWER IMPAIRMENT 
RATINGS:19 
 
As stated previously there has been considerable criticism of the AMA Guides 6th Edition. 
Analysis and comparison of the two most recent editions of the AMA Guides showed that the 
6th edition (2007) resulted in significantly lower impairment ratings than the 5th (2000) edition. 
As per Busse et al. (2018): 
 

“Results: The median whole person impairment rating was 7.0% (interquartile range 
[IQR]: 4 to 14) for 131 claimants assessed with the 5th edition of the Guides, and 4.0% 
(IQR: 2 to 8) for 118 claimants assessed with the 6th edition (P-value for difference: 
0.002). Multivariable analysis showed a 36.4% relative reduction (95% confidence 
interval [CI] 17.2% to 57.3%) in impairment rating with the 6th edition of the Guides 
versus the 5th edition. 

 
Conclusions: The 6th edition of the AMA Guides provides systematically lower 
impairment ratings for injured workers than the 5th edition.” (Emphasis added) 

 
Busse stated that: 
 

“The difference in impairment rating is likely due to the fact that when these guides first 
came out, they were focused on pain and range of motion, and they have increasingly 
moved to more direct measures of function”. 

 
The exclusive focus on function means that many workers are not receiving the compensation 
they should be entitled to. It also means that the application of the PDES, when based upon the 
AMA Guides in whole or in part, is fundamentally flawed. The alleged consistency of the Guides 
is not equated with fairness. As stated previously, the 6th Edition definition of disability differs 
from the 5th Edition. The 5th Edition states a disability is an alteration of an individual’s capacity 
to meet personal, social or occupational demands because of an impairment. The 6th Edition 
does not include the occupational demands portion of what goes into an impairment rating. 
 
THE WCB IS ABROGATING ITS LEGAL RESPONSIBILITIES BY THE USE OF THE AMA GUIDES: 
 
There are a number of cases in the US that have determined that the use of the AMA Guides is 
an abrogation of the legislature’s responsibilities. For example, the Protz’s case20 in 
Pennsylvania held it was an improper delegation of authority from the legislature to a private 
organization to create ratings that would dictate benefits.  Justice Wecht stated that: 

                                                      
17 AMA Guides. Retrieved May 22, 2019 from https://www.amaguides.com/ 
18 AMA Guides. Retrieved May 22, 2019 from https://www.amaguides.com/ 
19 Busse, J. W., de Vaal, M.M., S. J., Sadeghirad, B., van Beers, L.W.A.H., Couban, R.J., Kallyth, S.M., & Poolman, R.W. (2018). Comparative 
Analysis of Impairment Ratings From the 5th to 6th Editions of the AMA Guides. Journal of Occupational and Environmental Medicine: 
December 2018 - Volume 60 - Issue 12. Retrieved May 28, 2019 from 
https://journals.lww.com/joem/Abstract/2018/12000/Comparative_Analysis_of_Impairment_Ratings_From.8.aspx 
20 Protz v. Workers’ Comp. Appeal Bd. (Derry Area Sch. Dist.), 2017 Pa. LEXIS 1401 (June 20, 2017) 

https://www.amaguides.com/
https://www.amaguides.com/
https://journals.lww.com/joem/toc/2018/12000
https://journals.lww.com/joem/Abstract/2018/12000/Comparative_Analysis_of_Impairment_Ratings_From.8.aspx
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“Without any parameters cabining its authority, the AMA would be free to: (1) concoct 
a formula that yields impairment ratings which are so inflated that virtually every 
claimant would be deemed to be at least 50% impaired; or (2) draft a version of the 
Guides guaranteed to yield impartment ratings so miniscule that almost no one who 
undergoes an IRE clears the 50% threshold; or (3) do anything in between those two 
extremes. The AMA could add new chapters to the Guides, or it could remove existing 
ones. It could even create distinct criteria to be applied only to claimants of a particular 
race, gender, or nationality [footnote material omitted]. Consider also that the AMA 
could revise the Guides once every ten years or once every ten weeks. If the AMA 
chooses to publish new editions infrequently, Pennsylvania law may fail to account for 
recent medical advances. By contrast, excessive revisions would likely pose severe 
administrative headaches, inasmuch as the Guides automatically have the force and 
effect of law once published. As these hypotheticals illustrate, the General Assembly 
gave the AMA de facto, unfettered control over a formula that ultimately will determine 
whether a claimant’s partial-disability benefits will cease after 500 weeks. 
[2017 Pa. LEXIS 1401].” 

 
The Appeals Court in Kansas21 in the Johnson case analyzed the 6th Edition vis a vis the Historic 
Compromise (referred to as the 1911 Grand Bargain in the US). The court in Kansas concluded 
that the 6th Edition was not an adequate substitute remedy and they in effect declared the use 
of the 6th Edition to be unconstitutional breach of the Grand Bargain as it conflicts with the 
principle by measuring disability in terms of ability to perform activities of daily living rather 
than measuring an impairment in terms of inability to do a job. 

 
VII.I.VIII. PDES DOES NOT CURRENTLY ADDRESS EARNINGS CAPACITY, NOR DO LOE AWARDS AND  

   RELATED POLICY – SHAMJI, JOZIPOVIC: 
 

Changes to the Act and Policy in 2002 and 2003 made Section 23(1) the mandatory method to 
assess PPD with LOE method only being applied in exceptional cases per Section 23(3). PDES 
does not currently correctly address earnings capacity, nor do LOE awards and related Policy. 
The AMA Guides do not measure earnings capacity either. Resolution 2002/08/27-01 replaced 
the Policy with specific references to impairment of earning capacity. Despite this, the WCB 
continued to use function/physical impairment methods to compensate for PPD under section 
23(1). The BC Supreme Court said in Shamji v. Workers’ Compensation Appeal Tribunal, 2016 
BCSC 1352 that: 

 
  “[89]        After quoting s. 23 of the Act the Court said: 
 

[33]      Section 23 sets out two methods of calculating the quantum of a 
permanent partial disability pension. Section 23(1) provides the default 
method of making such a calculation. This method is called the 
"functional impairment" method, and it requires the Board to determine 
the percentage of physical impairment suffered by the worker due to the 
injury. The pension is then equal to 90% of the product of the average 

                                                      
21 Johnson v. U.S. Food Service, 427 P.3d 996 (Kan. Ct. App. 2018) 
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net earnings of the worker pre-injury and the assessed level of functional 
impairment expressed as a value between zero and one. 
 
… 
 
[35]      Sections 23(3) and 23(3.1) provide for an alternative, 
discretionary method for assessing permanent partial disability pensions. 
If the Board determines that "the combined effect of the worker's 
occupation at the time of the injury and the worker's disability resulting 
from the injury is so exceptional that an amount determined under 
subsection (1) does not appropriately compensate the worker for the 
injury", the Board may instead assess the pension according to the 
method set out in 23(3). 
 
[36]      Section 23(3) provides that the Board may calculate the 
permanent partial disability pension as equal to the difference between 
the worker's pre-injury earnings and the amount the worker is 
reasonably able to earn following the injury. This is called a "loss of 
earnings" assessment. 
 
[37]      In summary, s. 23(3) provides for an alternative method of 
assessing the loss of income if the "default" method prescribed under 
s. 23(1) does not appropriately compensate the worker. Policy # 40.00 
gives, as an example of such an injury, a worker that injures her or his 
digits who is employed in a job that requires fine motor skills. In such a 
situation, the worker may only have a limited functional impairment, but 
this slight limitation may prevent her or him from continuing in a 
previous position. If this results in a loss of income that places the worker 
below the statutory maximum, and is not appropriately compensated by 
a functional impairment award, a "loss of earnings" assessment may be 
appropriate. Importantly, the WCAT has discretion as to whether a "loss 
of earnings" assessment will be provided. 
[Emphasis in original.] 
 

[90]        The Court, in referring to Policy #40, also said: 
 
[38]      The Policies enumerated in the Rehabilitation Services and Claims 
Manual Volume II apply to Mr. Preast's appeal to the WCAT. Policy # 
40.00 sets out the method in which the Board will determine if a "loss of 
earnings" assessment is appropriate. Policy #40.00 states, in part, that 
"[s]ection 23(3) is only applied where the test set out under section 23(3) 
and (3.1) is met". That "test" includes a determination of whether a 
worker suffered a "significant loss of earnings". If the worker suffers a 
"significant loss of earnings" "the section 23(1) award may not be 
considered to appropriately compensate the worker for the impact of the 
combined effect [of a worker's occupation at the time of injury and a 
worker's disability resulting from the injury], and the worker therefore 
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may be eligible to be considered for an award under section 23(3)": 
[emphasis added.] 
 
[39]      If the worker satisfies the "preconditions test" set out under 
ss. 23(3) and (3.1), Policies # 40.01, # 40.10, # 40.12, and # 40.13 set out 
the method in which the "loss of earnings" may then be calculated. Policy 
# 40.01 states, in part: 
 
Section 23(3) assessments are undertaken if a permanent partial 
disability results from a worker's injury, and the Board makes a 
determination under subsection (3.1) with respect to the worker. 

  [Emphasis added.] 
 
… 
 
[41]      Policy # 40.10 sets out the "Assessment Formula" used to 
measure "loss of earnings", which will only be undertaken where "the 
Board determines that a worker is eligible for an assessment under 
section 23(3) of the Act. For the purposes of this appeal, it is only 
necessary to point out that such a "measurement" only occurs after the 
Board finds the worker to be entitled to an assessment.” 

 
Supporting this approach, Justice Meredith stated that workers’ compensation systems must 
include a number of principles such as adequate compensation for as long as the disability lasts. 
This should include LOE awards and impairment of earning capacity (including pensions [not 
disability awards] for life as opposed to age 65).22  

 
The WCB still has not correctly applied the Jozipovic v. British Columbia (Workers’ 
Compensation Appeal Tribunal) 2011 BCSC 329 decision with respect to such conditions as 
Chronic Pain, disproportionate pain, PFI assessments, Complex Regional Pain Syndrome, RSCM 
II Policy #22.35, RSCM II Policy #39.02, etc.23 As per the summary on the Workers’ 
Compensation Appeal Tribunal (“WCAT”) website: 
 

“The Court concluded that it was not reasonable to ignore the financial detriment that a 
worker will suffer as a result of such an adaptation. The Court found that, to this extent, 
the policy is inconsistent with section 23 of the Act.” 

 
VII.II. SPECIFIC ARGUMENTS: 
 

The following arguments specifically address the proposed Options. 
 
VII.II.I. ISSUE 1: COMMINUTED CALCANEAL FRACTURES:  
 

Option 1B agreed to in part. There are a number of questions and concerns however how is  
                                                      
22 Association of Workers’ Compensation Boards of Canada. Meredith Report. http://awcbc.org/wp-
content/uploads/2013/12/meredith_report.pdf  
23 Jozipovic v. Workers' Compensation Appeal Tribunal. Decision Summary. Court. B.C. Court of Appeal. Citation. 2012 BCCA 
174. See https://www.wcat.bc.ca/appeals/after/JRSummaries/Jozipovic+2012+BCCA+174.pdf 

http://awcbc.org/wp-content/uploads/2013/12/meredith_report.pdf
http://awcbc.org/wp-content/uploads/2013/12/meredith_report.pdf
https://www.wcat.bc.ca/appeals/after/JRSummaries/Jozipovic+2012+BCCA+174.pdf
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ROM going to be addressed e.g. where rom is affected by a comorbid (or sequelae) Chronic  
Pain condition? Is the WCB including “ligamentous laxity, osteoarthritis, loss of strength, and/or  
loss of sensation in the affected extremity” separately or combining the ratings as per page 3,  
Section 7.1?24 These should be separate, additional ratings considerations.  

 
VII.II.II. ISSUE 2: NERVE ROOT CONDITIONS:  
 

Option 2B is agreed to in part, subject to the arguments in the GENERAL ARGUMENTS Section  
of this submission above. 

 
VII.II.II. ISSUE 3: MINOR EDITORIAL CHANGES:  
 

Option 3B is agreed to in part, subject to Section I.II and I.III. above. CUPE is not commenting on  
the percentages as this issue has been addressed in part in Section VII.I. above. If there are  
changes that are meant to be adjudicative in nature, please advise the stakeholders and 
conduct another Consultation. There are a number of questions and concerns including what  
movements of the spine should be considered, the AMA Guides to evaluation of permanent  
impairment are outdated, and the AMA guides25 and spinal ratings guides provides  
systematically lower impairment ratings. The primary concerns are as follows: 
 
MOVEMENTS OF SPINE: 
 
More research is needed regarding measuring mobility of a single vertebrae. There are seven 
different primary movements of the spine. These include: 

 

• Flexion (Forward Folds) 
 

• Extension (Back bend) 
 

• Lateral (Sideband right & left) 
 

• Rotation (Twist right & left) 
 

• Axial extension (Lengthen) 
 

Was the WCB referring to this with respect to that statement? Is measurement of axial 
extension possible for a single vertebrae?26 As per Guo et al. (2019):27 
 

                                                      
24 “As well, this rating would continue to be added to other applicable ratings listed in the PDES, for example, ligamentous 
laxity, osteoarthritis, loss of strength, and/or loss of sensation in the affected extremity.” 
25 AMA Guides. Retrieved May 22, 2019 from https://www.amaguides.com/ 
26 Antonaci, F., Ghirmai, S., Bono, G., & Nappi, G. (2000). Current methods for cervical spine movement evaluation: a review. Clinical and 
Experimental Rheumatology. 2000 Mar-Apr;18(2 Suppl 19):S45-52. Retrieved May 23, 2019 from 
https://www.ncbi.nlm.nih.gov/pubmed/10824287 
27 Guo, Z., Cui, W., Sang, D.C., Sang, H.P., & Lui, B.G. (2019). Clinical Relevance of Cervical Kinematic Quality Parameters in Planar 
Movement. Orthopaedic Surgery. Retrieved May 27, 2019 from 
https://www.researchgate.net/publication/331867824_Clinical_Relevance_of_Cervical_Kinematic_Quality_Parameters_in_Planar_Move
ment  

https://www.amaguides.com/
https://www.ncbi.nlm.nih.gov/pubmed/10824287
https://www.ncbi.nlm.nih.gov/pubmed/10824287
https://www.ncbi.nlm.nih.gov/pubmed/10824287
https://www.researchgate.net/publication/331867824_Clinical_Relevance_of_Cervical_Kinematic_Quality_Parameters_in_Planar_Movement
https://www.researchgate.net/publication/331867824_Clinical_Relevance_of_Cervical_Kinematic_Quality_Parameters_in_Planar_Movement
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“This review highlights the instantaneous center of rotation, the center of rotation, and 
the instantaneous axis of rotation as being important kinematic quality parameters of 
cervical spinal motion.” 

 
This is important for understanding the mechanisms of cervical disorders, which may improve 
surgical outcomes (Guo et al. 2019). It also relates to calculating impairment.  
 
Another issue is how will fused vertebrae be measured? 
 
These are just a few issues that demonstrate that a comprehensive, independent expert lead 
system review with subsequent stakeholder feedback as part of a Pre-Consultation, a 
Consultation and public hearings are needed.  

 
VIII. CONCLUSION: 

 
As per the reasons provided in this submission, CUPE partially agrees to the proposed 
changes. A comprehensive, independent expert lead system review of pensions / disability 
awards, including the PDES is urgently required. As summarized by Petrie at page 66: 

 

    
 

The current system has resulted in many workers being placed into abject poverty. This is not 
unique to BC. Ontario faces the same challenges as per the report “Phantom Jobs & Empty 
Pockets What really happens to workers with work-acquired disabilities?”28 by the Ontario 
Network of Injured Workers Groups (ONIWG). In light of this, a statement by Merrill 
O’Donnell is worth repeating from Section VII.I.I.: 

 
“Despite this long historical record proving that the PDES fails to rate the impairment of 
workers’ earning capacity as directed by section 23(1) of the Act, the Board has 
continued for almost 15 years to contravene the statute.  The end result, when coupled 
with the introduction of the “so exceptional” clause, is reduced disability awards across 
the board for injured workers, the very people the WCB system was created to support 
in their time of need.” 

 
CUPE reserves the right to comment on how these changes apply to the OHS Regulations; 
related Policies; the Act; Guidelines; Practice Directives and the various Forms and 
Worksheets.  

 
 
 

                                                      
28 ONIWG. Phantom Jobs & Empty Pockets What really happens to workers with work-acquired disabilities? Retrieved May 28, 2019. See 
https://injuredworkersonline.org/oniwg-launches-whistleblower-report-on-deeming/ 

https://injuredworkersonline.org/oniwg-launches-whistleblower-report-on-deeming/
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Respectfully submitted, 

 
Tom McKenna 
CUPE National Health & Safety Representative and WCB Advocacy  

 
CC:  Paul Faoro, President, CUPE BC Division 

Trevor Davies, Secretary-Treasurer, CUPE BC Division 
Meena Brisard, B.C. Regional Director 
Archana Rampure, CUPE National Director, Research, Job Evaluation and Health and Safety 
Rob Jandric, B.C. Assistant Regional Director 
Troy Winters, CUPE National Senior Officer, Health and Safety Representative 
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