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WorkSafeBC Media Backgrounder to Cannabis and the Workplace dated September 2018 at  
https://www.worksafebc.com/en/resources/about-us/news-and-events/backgrounders/cannabis-
workplace?lang=en 
 

 
 

https://www.worksafebc.com/en/resources/about-us/news-and-events/backgrounders/cannabis-workplace?lang=en
https://www.worksafebc.com/en/resources/about-us/news-and-events/backgrounders/cannabis-workplace?lang=en
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There are a number of OHS Regulations that may apply. Here are several key Regulations: 
 
Section 2: General Duty Clause (which should be read in conjunction with Section 3 Rights and 
Responsibilities) 

 
2.1 Scope of application 

 
This Occupational Health and Safety Regulation applies to all employers, workers and all other persons 
working in or contributing to the production of any industry within the scope of the OHS provisions of 
the Workers Compensation Act. 
[Amended by B.C. Reg. 279/2019, effective April 6, 2020.] 

 
2.2 General duty 

 
Despite the absence of a specific requirement, all work must be carried out without undue risk of injury or 
occupational disease to any person. 

 
2.3 Conflict with a code or standard 

 
If there is any conflict between the requirements of this Regulation and any code or standard with which 
compliance is required by this Regulation, the provisions of this Regulation prevail. 

 
2.4 Prompt compliance 

 
Every person to whom an order or directive is issued by the Board must comply promptly or by the time 
set out in the order or directive. 

 
2.5 Inspection reports 

 
(1) An inspection report must remain posted for at least 7 days, or until compliance has been achieved, 
whichever is the longer period. 

 
(2) When a joint committee or a worker health and safety representative is required at a workplace, the 
employer must produce for the committee or representative the inspection report, or a copy of it, at or 
before the next meeting of the committee or with the representative. 

 
Note: Subsection (1) provides minimum posting requirements for inspection reports. Part 2, Division 
5, section 44 of the Workers Compensation Act requires that if an inspection report contains orders 
related to joint committees or worker health and safety representatives as covered by the Act, then the 
orders must remain posted for 12 months. 

 
2.6 Notification of compliance 

 
When an employer is required to provide notification of compliance in response to an inspection report 
the employer must ensure that a copy of the notification is posted next to the originating inspection report 
until compliance has been achieved. 

https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/workers-compensation-act/part-2-occupational-health-and-safety#SectionNumber:Part2Div5Sec44
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2.7 Notice to workers 

 
Every employer must post in a conspicuous place at each workplace any placard issued by the Board titled 
"Notice to Workers". 

 
2.8 Contravention 

 
(1) A contravention of this Regulation will be deemed to be a contravention by the employer and will make 
that employer liable for any penalty prescribed by the Workers Compensation Act. 

 
(2) A contravention of this Regulation by a supervisor or a worker will be deemed to be a contravention by 
the supervisor and will make that supervisor liable for any penalty prescribed by the Workers 
Compensation Act. 

 
(3) A contravention of this Regulation by a worker will make that worker liable for any penalty prescribed 
by the Workers Compensation Act. 

 
(4) A contravention of this Regulation by a person working in or contributing to the production of an 
industry within the scope of the Workers Compensation Act will make that person liable for any penalty 
prescribed by the Act. 
 
4.19: Physical or mental impairment 

 
(1) A worker with a physical or mental impairment which may affect the worker's ability to safely perform 
assigned work must inform his or her supervisor or employer of the impairment, and must not knowingly 
do work where the impairment may create an undue risk to the worker or anyone else. 

 
(2) A worker must not be assigned to activities where a reported or observed impairment may create an 
undue risk to the worker or anyone else. 

 
4.20: Impairment by alcohol, drug or other substance 

 
(1) A person must not enter or remain at any workplace while the person's ability to work is affected by 
alcohol, a drug or other substance so as to endanger the person or anyone else. 

 
(2) The employer must not knowingly permit a person to remain at any workplace while the person's 
ability to work is affected by alcohol, a drug or other substance so as to endanger the person or anyone 
else. 

 
(3) A person must not remain at a workplace if the person's behaviour is affected by alcohol, a drug or 
other substance so as to create an undue risk to workers, except where such a workplace has as one of its 
purposes the treatment or confinement of such persons. 
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Note: In the application of sections 4.19 and 4.20, workers and employers need to consider the effects of 
prescription and non-prescription drugs, and fatigue, as potential sources of impairment. There is a need 
for disclosure of potential impairment from any source, and for adequate supervision of work to ensure 
reported or observed impairment is effectively managed. 
 
5.54: Exposure control plan – Note: this may apply. See Marijuana Occupational Health and Safety Work 
Group. (2017). “Guide to Worker Safety and Health in the Marijuana Industry.” Retrieved April 27, 2020 
from https://deohs.washington.edu/sites/default/files/documents/Guide-to-Worker-Safety-and-Health-
in-the-Marijuana-Industry_FULL-REPORT.pdf 

 
(1) An exposure control plan must be implemented when 

 
(a) exposure monitoring under section 5.53(3) indicates that a worker is or may be exposed to an air 
contaminant in excess of 50% of its exposure limit, 

 
(b) measurement is not possible at 50% of the applicable exposure limit, or 

 
(c) otherwise required by this Regulation. 

 
(2) The exposure control plan must incorporate the following elements: 

 
(a) a statement of purpose and responsibilities; 

 
(b) risk identification, assessment and control; 

 
(c) education and training; 

 
(d) written work procedures, when required; 

 
(e) hygiene facilities and decontamination procedures, when required; 

 
(f) health monitoring, when required; 

 
(g) documentation, when required. 

 
(3) The plan must be reviewed at least annually and updated as necessary by the employer, in consultation 
with the joint committee or the worker health and safety representative, as applicable. 

 
 
 
 
 
 
 
 
 

https://deohs.washington.edu/sites/default/files/documents/Guide-to-Worker-Safety-and-Health-in-the-Marijuana-Industry_FULL-REPORT.pdf
https://deohs.washington.edu/sites/default/files/documents/Guide-to-Worker-Safety-and-Health-in-the-Marijuana-Industry_FULL-REPORT.pdf
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Section 5.55: Type of Controls 

(1) If there is a risk to a worker from exposure to a hazardous substance by any route of exposure, the 
employer must eliminate the exposure, or otherwise control it below harmful levels and below the 
applicable exposure limit established under Section 5.48 by

(a) substitution,

(b) engineering control,

(c) administrative control, or

(d) personal protective equipment.

(2) When selecting a suitable substitute, the employer must ensure that the hazards of the substitute
are known, and that the risk to workers is reduced by its use.

(3) The use of personal protective equipment as the primary means to control exposure is permitted
only when

(a) substitution, or engineering or administrative controls are not practicable, or

(b) additional protection is required because engineering or administrative controls are insufficient to
reduce exposure below the applicable exposure limits, or

(c) the exposure results from temporary or emergency conditions only.

https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/ohs-regulation/part-05-chemical-and-biological-substances#C0B2D52920764B9CA330A5564E846D7B
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Here is a Table with potentially applicable legislation, OHS Regulations, OHS Guidelines and Policy: 
 

WORKERS 

COMPENSATION 

ACT 
OHS REGULATIONS OHS GUIDELINES 

RSCM II AND 

COMPENSATION 
(CLAIMS) 

EXPOSURE REGISTRY 

21 General 
duties of 
employers 

Part 3.12 Refusal 
of Unsafe Work 
 

All the same 
Guidelines as 
listed in the 
left column for 
the OHS 
Regulations 

12.00 Personal 
Injury  

Workers exposed 
to marijuana in 
various forms may 
be able to register 
their exposure at 
WorkSafeBC using 
the Form 41M1 
Exposure Registry 
at 
https://www.wor
ksafebc.com/en/r
esources/health-
care-
providers/forms/e
xposure-registry-
program-form-

41m1?lang=en 

22 General 
duties of 
workers 

Part 3 Rights and 
Responsibilities 

14.00 Arising 
Out of and the 
Course of 
Employment  

23 General 
duties of 
supervisors 
 

Part 4 General 
Conditions  
 

22.30 Sequela 
to Trauma or 
Disease 

4.19 Physical or 
mental 
impairment 

25.10 
Compensation 
for Occupational 
Disease  

4.20 Impairment 
by alcohol, drug 
or other 
substance 

26.10 Suffers 
from an 
Occupational 
Disease 

Part 4.70 – 4.80 
Indoor Air Quality 

26.22 Non-
Scheduled 
Recognition and 
Onus of Proof  

https://www.worksafebc.com/en/resources/health-care-providers/forms/exposure-registry-program-form-41m1?lang=en
https://www.worksafebc.com/en/resources/health-care-providers/forms/exposure-registry-program-form-41m1?lang=en
https://www.worksafebc.com/en/resources/health-care-providers/forms/exposure-registry-program-form-41m1?lang=en
https://www.worksafebc.com/en/resources/health-care-providers/forms/exposure-registry-program-form-41m1?lang=en
https://www.worksafebc.com/en/resources/health-care-providers/forms/exposure-registry-program-form-41m1?lang=en
https://www.worksafebc.com/en/resources/health-care-providers/forms/exposure-registry-program-form-41m1?lang=en
https://www.worksafebc.com/en/resources/health-care-providers/forms/exposure-registry-program-form-41m1?lang=en
https://www.worksafebc.com/en/resources/health-care-providers/forms/exposure-registry-program-form-41m1?lang=en


Page 61 of 109 

WORKERS 

COMPENSATION 

ACT 
OHS REGULATIONS OHS GUIDELINES 

RSCM II AND 

COMPENSATION 
(CLAIMS) 

EXPOSURE REGISTRY 

Part 4.81 – 4.83 
Environmental 
Tobacco Smoke 

29.00 
Respiratory 
Diseases 

Part 05 Chemical 
Agents and 
Biological Agents 

29.10 Acute 
Respiratory 
Reactions to 
Substances with 
Irritating or 
Inflammatory 
Properties 

Part 06 Substance 
Specific 
Requirements  

29.20 Asthma 

5.54 Exposure 
Control Plans 

29.30 Bronchitis 
and Emphysema 

Part 5.55 Type of 
Controls  
 

29.40 
Pneumoconiosis 
and Other 
Specified 
Diseases of the 
Lungs 
 

77.30 Addiction 
– Drugs, 
Narcotics 
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WORKERS 

COMPENSATION 

ACT 
OHS REGULATIONS OHS GUIDELINES 

RSCM II AND 

COMPENSATION 
(CLAIMS) 

EXPOSURE REGISTRY 

80.00 
Potentially 
Addictive Drugs 

Directive 
Practice 
Directive C10-1, 
Claims with 
Opioids, 
Sedative/ 
Hypnotics or 
Other Prescribed 
Potentially 
Addictive 
Drugs52 

Part 08 Personal 
Protective 
Clothing and 
Equipment 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
52 There may be circumstances where a worker is prescribed or takes marijuana for a physical or mental disorder and 

subsequently develops a diagnosis related to this e.g.. addiction. This raises the question as to whether these sequelae would be 
compensable. See Review Division decision R0196595 dated July 14, 2015. 
 

Always refer to the 
WorkSafeBC  
online materials: 
 
https://www.worksafebc
.com/en/law-policy 
 
 

 

https://www.worksafebc.com/en/law-policy
https://www.worksafebc.com/en/law-policy
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Pages 63 and 64 of this Guide show where to access information related to the OHS Regulations: 
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Page 64 of this Guide explains the purpose of the OHS Regulations: 
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VIII.IV.  OHS GUIDELINES (Screenshot of site above) 

 
There are several Guidelines that may apply. These include (in addition to Due Diligence requirements): 
 

• 3 (Rights and Responsibilities) 
 

• 4 General (Provisions) 
 

• 5 (Chemical Agents and Biological Agents) 
 

• Any Guidelines that interpret and apply to the OHS Regulations in the Guide sections above 
 

The Guidelines are not mandatory. The OHS Regulations and the BC Workers Compensation Act are 
mandatory. 
 

“WorkSafeBC issues OHS Guidelines to help with the application and interpretation of sections of 
the Occupational Health and Safety Regulation and the OHS provisions of the Workers 
Compensation Act. OHS Guidelines are not intended to provide exclusive interpretations, but to 
assist with compliance. Many sections of the Act and the Regulation have associated guidelines.” 
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Control 

 
  

VIII.V.  WORKERS COMPENSATION CLAIMS POLICY (Screenshot of site above) 

 

In terms of workers compensation claims and use of medical marijuana, as an example, Ontario’s 
Workplace Safety and Insurance Board adopted a comprehensive Policy titled Policy 17-01-10 “Cannabis 
for Medical Purposes” dated December 16, 2019. See https://www.wsib.ca/en/operational-policy-
manual/cannabis-medical-purposes The purpose of this policy is to establish guidelines that govern 
entitlement to, review of, and payment for medical marijuana. While WorkSafeBC developed several 
Policies, these usually pertained to occupational health and safety e.g. “Media backgrounder: Cannabis 
and the Workplace” dated September 2018. See https://www.worksafebc.com/en/resources/about-
us/news-and-events/backgrounders/cannabis-workplace?lang=en 
 
Some applicable sections of the Rehabilitation and Services Claims Manual (“RSCM”) Version II, include53: 
 

• 12.00 Personal Injury  
 

• 14.00 Arising Out of and the Course of Employment  
 

• 22.30 Sequela to Trauma or Disease 
 

• 25.10 Compensation for Occupational Disease 
 

• 26.10 Suffers from an Occupational Disease 
 

 
53 This is not an exhaustive list. The RSCM II changes frequently. See WorkSafeBC Law and Policy at 

https://www.worksafebc.com/en/law-policy/law-and-policy-archives  

There are currently no 
WorkSafeBC RSCM Policies or 

Practice Directives that 
specifically refer to or address 
marijuana in the workplace. 

Most of the legislation, Policies, 
and statements refer to the 
compensability of marijuana 

pertaining to treatment.  

The RSCM Policies, Practice 
Directives and Forms 

change very frequently. 
Always refer to online 

sources at WorkSafeBC. 

https://www.wsib.ca/en/operational-policy-manual/cannabis-medical-purposes
https://www.wsib.ca/en/operational-policy-manual/cannabis-medical-purposes
https://www.worksafebc.com/en/resources/about-us/news-and-events/backgrounders/cannabis-workplace?lang=en
https://www.worksafebc.com/en/resources/about-us/news-and-events/backgrounders/cannabis-workplace?lang=en
https://www.worksafebc.com/en/law-policy/law-and-policy-archives
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• 26.22 Non-Scheduled Recognition and Onus of Proof 
 

• 29.00 Respiratory Diseases 
 

• 29.10 Acute Respiratory Reactions to Substances with Irritating or Inflammatory Properties 
 

• 29.20 Asthma 
 

• 29.30 Bronchitis and Emphysema 
 

• 29.40 Pneumoconiosis and Other Specified Diseases of the Lungs 
 

• 77.30 Addiction – Drugs, Narcotics 
 

• 80.00 Potentially Addictive Drugs 
 
The majority of WorkSafeBC claims and appeals pertaining to marijuana relate to the compensability of 
marijuana for treatment and for addressing conditions such as Chronic Pain.54 Almost all media 
announcements, WorkSafeBC Research Proposals, WorkSafe Magazine articles etc have been regarding 
the BC cannabis industry (such as workers involved in growing marijuana) as per the following Figure.55 
 

 
              
 

 
54 WorkSafeBC Annual Reports. Retrieved April 23, 2020 from https://www.worksafebc.com/en/about-us/what-we-do/our-
annual-report 
55 WorkSafeBC. Cannabis. Retrieved April 22, 2020 from 
https://www.worksafebc.com/en/search#q=cannabis&sort=%40fcomputeditemdatefield343%20descending&f:language-
facet=[English] 

WorkSafeBC. Cannabis.  
Search results at 
https://www.worksafebc.co
m/en/search#q=cannabis&s
ort=%40fcomputeditemdate
field343%20descending&f:la
nguage-facet=[English] 
 

 

https://www.worksafebc.com/en/about-us/what-we-do/our-annual-report
https://www.worksafebc.com/en/about-us/what-we-do/our-annual-report
https://www.worksafebc.com/en/search#q=cannabis&sort=%40fcomputeditemdatefield343%20descending&f:language-facet=[English]
https://www.worksafebc.com/en/search#q=cannabis&sort=%40fcomputeditemdatefield343%20descending&f:language-facet=[English]
https://www.worksafebc.com/en/search#q=cannabis&sort=%40fcomputeditemdatefield343%20descending&f:language-facet=[English]
https://www.worksafebc.com/en/search#q=cannabis&sort=%40fcomputeditemdatefield343%20descending&f:language-facet=[English]
https://www.worksafebc.com/en/search#q=cannabis&sort=%40fcomputeditemdatefield343%20descending&f:language-facet=[English]
https://www.worksafebc.com/en/search#q=cannabis&sort=%40fcomputeditemdatefield343%20descending&f:language-facet=[English]
https://www.worksafebc.com/en/search#q=cannabis&sort=%40fcomputeditemdatefield343%20descending&f:language-facet=[English]
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The Review Division and the Workers’ Compensation Appeal Tribunal (WCAT) decisions were reviewed for 
the last 10 years. There were no appeals that directly dealt with marijuana in terms of compensation claims 
e.g. marijuana causing an injury or occupational exposure, other than seeking to have marijuana included 
and paid for by WorkSafeBC as a health benefit. The majority of marijuana related issues arise from 
WorkSafeBC claims as per the following Figures.  
 

 
 

WorkSafeBC Review Division appeal decisions at 
https://www.worksafebc.com/en/decisions-
search#sort=%40fcomputeditemdatefield343%20descending&f:content-type-
facet=[Review%20decisions]&f:language-facet=[English] 

 
 
 
 
 

https://www.worksafebc.com/en/decisions-search#sort=%40fcomputeditemdatefield343%20descending&f:content-type-facet=[Review%20decisions]&f:language-facet=[English]
https://www.worksafebc.com/en/decisions-search#sort=%40fcomputeditemdatefield343%20descending&f:content-type-facet=[Review%20decisions]&f:language-facet=[English]
https://www.worksafebc.com/en/decisions-search#sort=%40fcomputeditemdatefield343%20descending&f:content-type-facet=[Review%20decisions]&f:language-facet=[English]


Page 69 of 109 

 

 
BC Workers’ Compensation Appeal Tribunal appeal decisions at   
https://www.wcat.bc.ca/search/decision_search.aspx#results 

 
Workers compensation Policies vary widely from province to province as illustrated by the following two 
Figures from WSIB Ontario: 
 

 
 
 

https://www.wcat.bc.ca/search/decision_search.aspx#results
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               WSIB Ontario. Medical cannabis at https://www.wsib.ca/en/medical-cannabis 
 
There may be circumstances where a worker is prescribed or takes marijuana for a physical or mental 
disorder and subsequently develops a diagnosis related to this e.g. addiction. This raises the question as to 
whether sequelae would be compensable. This area of law has yet to be established. 
 

 
 
 

https://www.wsib.ca/en/medical-cannabis
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X. POLICIES AND TRAINING 
 

 

IX.I. DRUG AND ALCOHOL USE POLICIES  

Employers have often stated that drug and alcohol testing of a worker in a safety-sensitive position is 
permissible in certain circumstances. As per HRReporter:56 

• “Random drug and alcohol testing is only permissible as a component of a broader policy to 
address drug and alcohol use in a dangerous workplace shown to have a general drug and alcohol 
problem. 
 

• Post-incident or near miss testing may be permissible if a worker has been involved in a workplace 
accident or significant incident or near miss and there is reason to believe alcohol or drugs may 
have been a contributing factor. 
 

 
56 Gokhale, S. & Gorsky, S. (2019). Cannabis at work: 1 year after legalization. HRReporter. Retrieved April 20, 2020 from 
https://www.hrreporter.com/employment-law/news/cannabis-at-work-1-year-after-legalization/323820 

Policies should comply with 
all relevant legislation and 

regulations (including human 
rights legislation) and the 
Collective Agreement, for 

example. Policies should be 
updated annually. JHSCs 

should be very cautious of 
agreeing to or have input into 
Policies in order to avoid any 

estoppel, arbitrability, 
jurisdiction and res judicata 
issues. All Policies should be 

reviewed by the CUPE 
National Representative.  

https://www.hrreporter.com/employment-law/news/cannabis-at-work-1-year-after-legalization/323820
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• Return-to-work testing may be permissible if the worker is returning to work after treatment for 

substance abuse and testing is a condition of the return-to-work arrangement. 
 

• Reasonable cause testing may be permissible if the employer has reasonable cause to believe the 
worker is not fit for duty (such as slurred speech, difficulty concentrating or the smell of alcohol or 
drugs). 
 

• Pre-employment testing is generally not permissible in a unionized workplace. In a non-unionized 
workplace, testing may be permitted in limited circumstances provided a worker who fails a test 
due to a substance use disorder has the opportunity for further medical assessment and 
accommodation.” 

 
An employer may be able to require a worker in a safety-sensitive position to proactively self-disclose the 
use of medically authorized or recreational drugs (even in the case of substance use disorder. As per 
Stewart v. Elk Valley Coal Corp., 2017 SCC 30, which was affirmed by the Supreme Court of Canada, the 
termination of a worker in a safety-sensitive position was upheld not because the worker was found to 
have been unfit for duty (the worker had a substance use disorder disclosed only after a workplace 
accident) but because he breached the workplace policy that required proactive self-disclosure.57 While 
the term “safety-sensitive” is not defined in Canada’s federal health and safety laws, a safety-sensitive 
position has been described by the Canadian Human Rights Commission as one that “if not performed in a 
safe manner, can cause direct and significant damage to property and/or injury to the worker, others 
around them, the public and/or the immediate environment.” This includes: 
 

• jobs that require workers to be alert, physically coordinated and exercise good judgment 
 

• jobs that impairment could affect the health, safety or security of the worker, other persons, 
property or the environment 

 
There have been a number of cases regarding safety sensitive positions and marijuana use. In International 
Brotherhood of Electrical Workers, Local 1620 v. Lower Churchill Transmission Construction Employers’ 
Association Inc. a worker who was authorized to take medical marijuana for osteoarthritis and Crohn’s 
disease was denied employment on a project in a safety sensitive position as the marijuana created the 
risk of impairment. The case went to the Supreme Court of Newfoundland and Labrador (February 22, 
2019) which agreed with the arbitrator’s decision to deny the grievance. Subsequent to that decision, 
employers have insisted that workers disclose any type of marijuana use for employment in safety 
sensitive positions. Some employers have banned use of both medical and recreational marijuana use for 
24 hours up to 28 days prior to arriving at work.58 This echoed the Supreme Court of Canada decision in 
Stewart v. Elk Valley Coal Corp., 2017, SCC 30. In that decision a worker was terminated from a safety 
sensitive position due to being deemed unfit for duty due to a substance use disorder and for failing to 
proactively disclose that a drug dependency.  
 
 

 
57 Gokhale, S. & Gorsky, S. (2019). Cannabis at work: 1 year after legalization. HRReporter. Retrieved April 20, 2020 from 
https://www.hrreporter.com/employment-law/news/cannabis-at-work-1-year-after-legalization/323820 
58 Silliker, A. (2020). Health and Safety Legal Update. Canadian Occupational Health and Safety. Issue 58.01.  

https://www.hrreporter.com/employment-law/news/cannabis-at-work-1-year-after-legalization/323820
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Employers may not have to accommodate the use of medical marijuana as per Aitchison v. L & L Painting 
and Decorating Ltd., 2018, HRTO 238. The Ontario Human Rights Commission held that there is no 
absolute right to marijuana use at work, even if it has been medically authorized.59 The principles of the 
Ontario Human Rights Commission Policy statement on Cannabis and the Human Rights Code60 are 
summarized as: 
 

• Impairment at work due to marijuana may be prohibited if interferes with the health and safety of 
the essential duties of the worker’s job; and 
  

• Employers can prohibit impairment from medical and recreational marijuana at work in safety 
sensitive jobs; and 
 

• Employers have a duty to accommodate workers with disabilities who use medical marijuana or 
marijuana with a medical purpose, up to the point of undue hardship; and 
 

• Workers may need to provide medical evidence and other evidence to support the presence of a 
disability that requires accommodation; and 
 

• Workers may need to provide medical evidence and other evidence verifying their fitness to for 
work. 

 

 
                    Ontario Human Rights Commission Policy statement on cannabis and the Human Rights  
                    Code at http://ohrc.on.ca/en/policy-statement-cannabis-and-human-rights-code 
 

 
59 Gokhale, S. & Gorsky, S. (2019). Cannabis at work: 1 year after legalization. HRReporter. Retrieved April 20, 2020 from 
https://www.hrreporter.com/employment-law/news/cannabis-at-work-1-year-after-legalization/323820 
60 Ontario Human Rights Commission Policy statement on Cannabis and the Human Rights Code. (2018). Retrieved April 18, 
2020 from http://ohrc.on.ca/en/policy-statement-cannabis-and-human-rights-code 

http://ohrc.on.ca/en/policy-statement-cannabis-and-human-rights-code
https://www.hrreporter.com/employment-law/news/cannabis-at-work-1-year-after-legalization/323820
http://ohrc.on.ca/en/policy-statement-cannabis-and-human-rights-code
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Also see: 
 

• Communications, Energy and Paperworkers Union of Canada, Local 30 v. Irving Pulp & Paper Ltd., 
2013 SCC 
 

• Canadian National Railway, 2013 238 L.A.C.(4th)52 
 

• Resource Development Trades Council of Newfoundland and Labrador, Local 447 v. Weyerhauser 
Co., 2006 A.G.A.A., No. 48 
 

• Rio Tinto Primary Metal (Kitimat) / Kemano Operations v. CAW Local 2301, 2008 B.C.C.A.A.A., No. 
170 
 

• Cambridge Memorial Hospital v. Ontario Public Service Employees Union, Local 239, 2018 CanLII 
9683 
 

• Kitchener / Waterloo Record v. C.E.P., Local 87-M, 2006 O.L.A.A. No. 114 
 

• Syndicat du prehospitalier v. Corporation d’urgences-sante, 2018 CanLII 26777 
 

• Syndicat canadien de la function puplique, section locale 4333 et Terminal martime Sorel-Tracey 
Service de quai Fagen, 2016 CanLII 795 
 

• Calgary v. Canadian Union of Public Employees, 2015 CanLII 61756 
 

• Canadian Union of Public Employees, Local 30 v. EPCOR Utilities Inc., 2016 CanLII 66181 
 

• Resource Development Trades Council of Newfoundland and Labrador v. Hebron Project Employers’ 
Association Inc., 2014CanLII 61909 
 

• Bombardier Transportation and Teamsters Canada Rail Conference, Division 660, 2014 Carswell 240 
 

• Imperial Oil Ltd., v. C.E.P.., Local 900, 2006 157 L.A.C., 4th 225 
 

• Imperial Oil Ltd., v. C.E.P., Local 900, 2009 O.N.C.A. CanLII 420 
 

• United Steelworkers, Local 5890 v. Evraz Regina Steel, 2014 CanLII 37939 
 

• KVP Co. Ltd (1965), 16 L.A.C., No, 73. In KVP, six tests for rules that are unilaterally set out by 
employers (and which impact employee privacy as per the balancing of interests approach [if a 
unilaterally imposed and implemented rule infringes on employee privacy, and that rule is to be 
considered reasonable, the employer must be able to demonstrate that the rule is necessary to 
address an existing problem, and that the employer has exhausted options that are less intrusive of 
the employee’s rights]): 
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o The rule must not be inconsistent with the Collective Agreement 

 
o The rule must not be unreasonable 

 
o The rule must be clear and unequivocal 

 
o The rule must be brought to the attention of the employee before the employer can act on 

the rule 
 

o The employee must have been notified that a breach of the rule could result in discharge if 
the rule is used as a foundation for the discharge 

 
o The rule should be consistently enforced by the employer from the time it was introduced 

 
Any substance use policy or procedure should be reviewed by the CUPE National Representative. CUPE 
health and safety committees should not agree to employer substance use Policies and procedures.  
 
According to a new survey of 5,710 businesses by the Canadian Federation of Independent Business 
(“CFIB”), 34% of employers do not have a drug and alcohol policy in place.61 Employer counsel62 have 
stated that any policy or procedure that pertains to marijuana use in the workplace should consider the 
following (noting that the following is an example of views of the Employer community and not CUPE nor 
WorkSafeBC): 

 

• Prohibit a worker from working when not fit for duty due to the use of illegal drugs, legal drugs or 
alcohol 
 

• Prohibit a worker from possession or use of any illegal drug, legal drug or alcohol in the workplace 
(this includes the possession of edibles) 
 

• Require the disclosure of any drug or medication that may render an employee unfit for work 
 

• Advise that accommodation may be provided if a worker has a substance use dependency or is 
required to use a drug for medical reasons 
 

• Advise that it may be necessary to obtain additional medical information to facilitate 
accommodation 
 

• Address any permissible reasonable alcohol consumption for work-related purposes (such as a 
client event, work-related party or function) 
 

 
61 Canadian Federation of Independent Business. (2019). Retrieved April 21, 2020 from https:// www.cfib-
fcei.ca/sites/default/files/2019-10/Cannabis-in-workplacereport.pdf  
62 Tetreault, McCarthy. (2018). Retrieved April 19, 2020 from http://www.mondaq. 
com/canada/x/736922/employee+rights+labour+relations/ Legalized+Cannabis+Employer+FAQs  

http://www.cfib-fcei.ca/sites/default/files/2019-10/Cannabis-in-workplacereport.pdf
http://www.cfib-fcei.ca/sites/default/files/2019-10/Cannabis-in-workplacereport.pdf
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• If testing is contemplated for a safety-sensitive position, set out when and how testing will occur
(for example, reasonable cause, post-incident or return to work), and what measures will be taken
to protect privacy. identify a third-party testing provider and confirm:

o the steps for testing

o the substances to be tested

o what constitutes a “positive” test with respect each substance and how this will be determined

o how test results will be provided to the employer and the estimated timelines

• Address discipline for an employee’s violation of the Drug and Alcohol Policy

• Train supervisors on the Drug and Alcohol Policy, including the obligation to report when it is
suspected a worker is not fit for duty, and how to address the worker

• Consider providing supervisors with additional training on how to recognize when a worker may
not be fit for duty

• Inform workers about the Drug and Alcohol Policy, including the obligation to report

• Have each worker sign an Acknowledgment and Consent to comply with the Drug and Alcohol
Policy (and a Consent to testing, if applicable)

• Ensure each new worker is trained on the Drug and Alcohol Policy and signs the Acknowledgment
and Consent

• If a worker requests accommodation under the Drug and Alcohol Policy, determine whether
accommodation is for substance use dependency (which would not require continued use of the
drug or alcohol) or a disability for which the drug is being used medically. Engage in the appropriate
accommodation process based on the underlying medical information

• Before imposing discipline for a violation of the Drug and Alcohol Policy, ensure any human rights
or accommodation issue has been considered

• Revise the Drug and Alcohol Policy as necessary based on legislative changes, case law
developments and the needs of the workplace63

63 Gokhale, S. & Gorsky, S. (2019). Cannabis at work: 1 year after legalization. HRReporter. Retrieved April 20, 2020 from 
https://www.hrreporter.com/employment-law/news/cannabis-at-work-1-year-after-legalization/323820 

https://www.hrreporter.com/employment-law/news/cannabis-at-work-1-year-after-legalization/323820
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These were reiterated, in part, in Canadian Health and Safety Law (all of which is subject to the applicable 
provincial or federal human rights legislation, labour relations legislation, workers compensation 
legislation, occupational health and safety legislation and Regulations, Collective Agreement entitlements 
and obligations, medical evidence, the most recent DSM V, etc). These include the following:64 

• A position statement

• An outline of the purpose and goals of the Policy

• A statement of the scope and application of the Policy including:

o Which substances are covered? o Which workers are covered?

• Definitions e.g. a definition of the workplace, including which sites and locations, off site meetings, 
business meetings, business travel, etc; definition of incident; definition of safety sensitive; etc.

• If the Policy includes testing, random testing, etc including what the basis for the testing is, how 
reasonable cause will be defined and applied, etc.

• Expectations and responsibilities for all workers, including supervisors, managers, etc.

• Methods that are used to identify substance abuse and substance dependence (the terminology 
being dependent on the most recent version of the DSM V), etc.

• Privacy considerations

• Collection, use and retention of information

• Actions and consequences to be taken for breaches of the Policy

• Actions to be taken for problems that are identified but there is not breach of the Policy

• Resources and education available for workers

• Deferment of imposing discipline, where a breach of the Policy occurs, where there are substance 
use and substance abuse issues (the terminology being dependent on the most recent version of 
the DSM V), where treatment is suggested or required, where accommodation is required, etc.

• Acknowledgment of the application and adherence to the applicable provincial or federal human 
rights legislation, labour relations legislation, workers compensation legislation, occupational 
health and safety legislation and Regulations, Collective Agreement entitlements and obligations, 
medical evidence, the most recent DSM V, etc. (this is not an exhaustive list)

64 Keith, N. (2020). Canadian Health and Safety Law. Canada Law Book. Thomson Reuters. Volume 2. Chapter 7. Section 14. 
Pages 14-11 to 14-12. 
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Many Policies are deficient in numerous 
areas including: 

• Collective Agreement obligations

• Duty to Accommodate and
Human Rights

• Occupational Health and Safety

• Sick Leave

• Attendance Management

• Return to Work

• Privacy

The Ontario Ministry of Labour has created an  
occupational health and safety resource 
“Impairment and Workplace Health and Safety” 
dated October 2018.65 The resource lists the  
duties of employers, workers, supervisors and  
others. The duties of employers include: 

• Create and maintain a written
Occupational Health and Safety Policy,
which includes impairment arising from
substance use, and which is reviewed
annually

• Include instruction and information for
workers, supervisors, etc. (see Sections 21 to 30 of the revised BC Workers Compensation 
Act)

• Provide training on the dangers of using equipment or machinery while impaired

• Provide training to supervisors on how to recognize the signs of impairment

This is a partial list. See the OHS Regulations and OHS Guidelines for a detailed explanation. 

65 See https://www.ontario.ca/page/ontario-public-service-occupational-health-and-safety-policy-and-impairment-workplace

and https://www.labour.gov.on.ca/english/hs/pubs/impairment.php  

https://www.ontario.ca/page/ontario-public-service-occupational-health-and-safety-policy-and-impairment-workplace
https://www.labour.gov.on.ca/english/hs/pubs/impairment.php
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The Canadian Centre for Occupational Health and Safety has created a whitepaper titled “Workplace 
Strategies: Risk of Impairment from Cannabis”.  
 

 
 
Canadian Centre for Occupational Health and Safety at 
https://www.ccohs.ca/products/publications/cannabis_whitepaper.pdf  
                         
CUPE (BC Region) does not agree with the contents of the whitepaper for the reasons previously indicated 
in this Guide e.g. the deficiencies noted on page 78. This whitepaper is referred to in order to show the 
wide variety of resources available and positions taken by both Unions and employers. Assessments 
should be individualized (noting that arbitrators have not uniformly agreed with this) and adhere to 
relevant legislation e.g. workers compensation, human rights and privacy; OHS Regulations; the Collective 
Agreement etc.  
 
 

https://www.ccohs.ca/products/publications/cannabis_whitepaper.pdf
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The Construction Labour Relations Associations of BC has developed a general drug and alcohol Policy. 
 

 
                   Construction Labour Relations Associations of BC general drug and alcohol Policy at 
                   https://www.clra-bc.com/services/drug-alcohol-policy/ 
 

 
                  Construction Labour Relations Associations of BC general drug and alcohol Policy at 
                  https://www.clra-bc.com/services/drug-alcohol-policy/ 
 
 
 
 

https://www.clra-bc.com/services/drug-alcohol-policy/
https://www.clra-bc.com/services/drug-alcohol-policy/


Page 81 of 109 

 

 
                                Construction Labour Relations Associations of BC general drug and alcohol Policy at 
                                https://www.clra-bc.com/services/drug-alcohol-policy/ 
 
Some employers have opined that post incident testing and near miss / hit testing is permissible if the 
worker has been involved in a workplace accident or incident, near miss / hit, and there is reason to 
believe that substance use was involved, even if there was not a safety sensitive position or duties 
involved.66 Even after an incident or accident, an employer may insist on testing if there are concerns for 
fitness for duty.  The CUPE National Representative should be contacted when this occurs. See Appendix E. 
 
 
 
 
 

 
66 Gokhale, S. & Gorsky, S. (2019). Cannabis at work: 1 year after legalization. HRReporter. Retrieved April 20, 2020 from 
https://www.hrreporter.com/employment-law/news/cannabis-at-work-1-year-after-legalization/323820 

https://www.clra-bc.com/services/drug-alcohol-policy/
https://www.hrreporter.com/employment-law/news/cannabis-at-work-1-year-after-legalization/323820
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IX.II. WORKSAFEBC PRINCIPLES FOR IMPAIRMENT POLICIES  

 
WorkSafeBC has developed a Guide for the development of impairment Policies: 
 

 
 
          WorkSafeBC Guide to Managing Workplace Impairment and Developing an Impairment Policy at 

https://www.worksafebc.com/en/resources/health-safety/books-guides/guide-managing-
workplace-  impairment-developing-impairment-policy?lang=en 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

https://www.worksafebc.com/en/resources/health-safety/books-guides/guide-managing-workplace-%20%20impairment-developing-impairment-policy?lang=en
https://www.worksafebc.com/en/resources/health-safety/books-guides/guide-managing-workplace-%20%20impairment-developing-impairment-policy?lang=en
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X. CONCLUSION

There is little evidence an increased impact on health and safety, increased incidence of impairment or  
intoxication or increased use of marijuana at work in all sectors (there is some evidence of an increase of 
marijuana use in certain sectors, such as primary industry, and increased use by age group).  

While the statistics vary from province to province, there does not appear to have been an increase in 
non-driving related fatalities, injuries and occupational diseases due to marijuana use. There is no test in 
Canada that measures impairment due to marijuana. THC can be measured.  

Everyone in the workplace has responsibilities – regarding any type of impairment - as summarized by the 
BC Workers Compensation Act: 

• Employers employer must ensure the health and safety of all workers working for that employer,
and any other workers present at a workplace at which that employer's work is being carried out,
and remedy any workplace conditions that are hazardous to the health or safety of the employer's
workers, including ensuring that the employer's workers are made aware of all known or
reasonably foreseeable health or safety hazards to which they are likely to be exposed by their
work as per Section 21 of the Workers Compensation Act.

There is limited evidence for an impact on workplace 
health and safety by marijuana in all workplaces. An 

individualized assessment of the workplace, including 
hazard and risk assessments as part of an Exposure 

Control Plan (if applicable) that takes into account all 
applicable legislative (e.g. human rights, privacy, etc.), 

regulatory and Collective Agreement obligations is 
required. These should occur as required, as per the OHS 

Regulations and involve the JHSC.  
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• Supervisors must ensure the health and safety of all workers under the direct supervision of the 
supervisor, be knowledgeable about the OHS provisions and those regulations applicable to the 
work being supervised, and comply with the OHS provisions, the regulations and any applicable 
orders. They must also ensure that the workers under the supervisor's direct supervision are made 
aware of all known or reasonably foreseeable health or safety hazards in the area where they work 
as Section 23 of the Workers Compensation Act.  

 

• Workers must take reasonable care to protect the worker's health and safety and the health and 
safety of other persons who may be affected by the worker's acts or omissions at work, carry out 
the worker's work in accordance with established safe work procedures as required by the OHS 
provisions and the OHS Regulations and ensure that the worker's ability to work without risk to 
that worker's health or safety, or to the health or safety of any other person, is not impaired by 
alcohol, drugs or other causes as per Section 22 of the Workers Compensation Act.  

 

• A worker must advise their employer if their ability to safely perform their work is impaired for any 
reason, and to not knowingly do work when their impairment may create an undue risk to 
themselves or anyone else as per Sections 4.19 to 4.20 of the OHS Regulations. 

 

• Employers are obligated to not assign impaired workers to activities where their impairment may 
create an undue risk to the worker or anyone else and to ensure that workers whose impairment 
endangers the worker or anyone else, do not remain at the workplace as per Sections 4.19 to 4.20 
of the OHS Regulations. 

 
See the BC Workers Compensation Act (revised 2020)  
https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-
regulation/workers-compensation-act/part-2-occupational-health-and-safety 
 

 
 

 

https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/workers-compensation-act/part-2-occupational-health-and-safety
https://www.worksafebc.com/en/law-policy/occupational-health-safety/searchable-ohs-regulation/workers-compensation-act/part-2-occupational-health-and-safety
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Government of Canada. Impairment and cannabis in the workplace at  
https://www.canada.ca/en/employment-social-development/services/health-safety/cannabis-   
workplace.html 
 
 
 

https://www.canada.ca/en/employment-social-development/services/health-safety/cannabis-%20%20%20workplace.html
https://www.canada.ca/en/employment-social-development/services/health-safety/cannabis-%20%20%20workplace.html
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XII.   APPENDICES 
 

 

APPENDIX A 

 
WorkSafeBC has developed a Toolbox Meeting Guide for Substance Use and Workplace Impairment: 
 

 
WorkSafeBC. Substance Use and Workplace Impairment Toolbox Meeting Guide at 
https://www.worksafebc.com/en/resources/health-safety/toolbox-meeting-guides/substance-use-and-
workplace-impairment?lang=en 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

https://www.worksafebc.com/en/resources/health-safety/toolbox-meeting-guides/substance-use-and-workplace-impairment?lang=en
https://www.worksafebc.com/en/resources/health-safety/toolbox-meeting-guides/substance-use-and-workplace-impairment?lang=en
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WorkSafeBC. Substance Use and Workplace Impairment Toolbox Meeting Guide at 
https://www.worksafebc.com/en/resources/health-safety/toolbox-meeting-  guides/substance- use-and-
workplace-impairment?lang=en 
 
 

https://www.worksafebc.com/en/resources/health-safety/toolbox-meeting-%20%20guides/substance-%20use-and-workplace-impairment?lang=en
https://www.worksafebc.com/en/resources/health-safety/toolbox-meeting-%20%20guides/substance-%20use-and-workplace-impairment?lang=en
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 APPENDIX B 

 
WorkSafeBC Due Diligence Checklist at https://www.worksafebc.com/en/resources/health-
safety/checklist/due-diligence-checklist?lang=en 
 

 
 

 

https://www.worksafebc.com/en/resources/health-safety/checklist/due-diligence-checklist?lang=en
https://www.worksafebc.com/en/resources/health-safety/checklist/due-diligence-checklist?lang=en
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APPENDIX C 

 
Institute for Work & Health (following two Figures): 
 

 
 

 
 
Institute for Work & Health at 
https://www.iwh.on.ca/topics/cannabis-and-work?title=&type=All&page=1 
 
 
 

https://www.iwh.on.ca/topics/cannabis-and-work?title=&type=All&page=1
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APPENDIX D 

 

The Canadian Centre for Occupational Health and Safety has developed an infographic on Cannabis and 
Impairment in the Workplace: 
 

 
 
Canadian Centre for Occupational Health and Safety infographic on Cannabis and Impairment in the 
Workplace at 
https://www.ccohs.ca/products/posters/impairment/ 
 
 
 
 
 
 
 
 
 
 

https://www.ccohs.ca/products/posters/impairment/
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They have also created a handout “Impairment: Cannabis in the Workplace”: 
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Canadian Centre for Occupational Health and Safety Handout “Impairment: Cannabis in the Workplace” at 
https://www.ccohs.ca/products/boutique/impairment-handout/ 
 

 
The Canadian Centre for Occupational Health and Safety has developed an online course and podcast 
“Impairment and Cannabis in the Workplace”: 

 
Canadian Centre for Occupational Health and Safety has developed an online course “Impairment and 
Cannabis in the Workplace” at https://www.ccohs.ca/products/courses/impairment/ 
 

 

 

https://www.ccohs.ca/products/boutique/impairment-handout/
https://www.ccohs.ca/products/courses/impairment/
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APPENDIX E 

 
CUPE Health and Safety has developed materials on impairment, such as the “Management of Impairment 
in the Workplace” Fact Sheet: 
 

 
 
CUPE Health and Safety Management of Impairment in the Workplace at https://cupe.ca/management-
impairment-workplace 
 
 
 
 
 
 

https://cupe.ca/management-impairment-workplace
https://cupe.ca/management-impairment-workplace
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APPENDIX F 

 

The Occupational and Environmental Medical Association of Canada Position Statement On The 
Implications Of Cannabis Use For Safety-Sensitive Work dated September 24, 2018. 
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The Occupational and Environmental Medical Association of Canada Position Statement On The 
Implications Of Cannabis Use For Safety-Sensitive Work dated September 24, 2018 at 
https://oemac.org/wp-content/uploads/2018/09/Position-Statement-on-the-Implications-of-cannabis-

use.pdf 

This information is not legal advice or advocacy. This information is for use by the Canadian Union of Public Employees, cannot be used in 
any other proceedings and is without prejudice and precedent to any labour relations matters, Collective Agreement bargaining, 
grievances or arbitration / third party adjudication and / or mediation, workers compensation claims and appeals or any other 
proceeding. The legislation, Policies (OHS), OHS Regulations, OHS Guidelines, Policies (RSCM) and Practice Directives change frequently. 
Always refer to the most recent online sources from WorkSafeBC. 

cope491/tm-jd/T-McKenna_WCB_Marijuana_Marijuana-in-the-Worplace-BC-30Apr2020

https://oemac.org/wp-content/uploads/2018/09/Position-Statement-on-the-Implications-of-cannabis-use.pdf
https://oemac.org/wp-content/uploads/2018/09/Position-Statement-on-the-Implications-of-cannabis-use.pdf



