
 

 

August 10, 2021 
 
 
VIA FAX: 604.279.7599 and EMAIL: policy@worksafebc.com 
 

Policy, Regulation and Research Division  
WorkSafeBC 
P.O. Box 5350, Stn. Terminal 
Vancouver, BC  V6B 5L5 
 

Dear Mesdames and Messieurs: 
 

Re: WorkSafeBC OHS Regulation Consultation 
 3.12.1 – Right to Refuse Unsafe Work - Reassignment of Refused Work 
 Worker Position – Canadian Union of Public Employees (“CUPE”) 

 

I.  INTRODUCTION: 
 

Thank you for the request for stakeholder feedback on the WorkSafeBC (“WCB”) 
proposed amendments to OHS Regulation 3.12.1 Reassignment of Refused Work.1 CUPE 
partially agrees with the proposed changes regarding notification obligations of 
employers for reassignment of potentially unsafe work (refused work) to other workers. 
CUPE agrees with the BC Federation of Labour submission on the proposed 
amendments in their submission as they offer both greater clarity and a higher standard 
of protection for workers. CUPE urges WorkSafeBC to adopt the proposed amendments 
and we echo the call to allocate resources to ensuring the effective implementation of 
the changes. The Right to Refuse must be used for what it is meant for – refusing 
potentially unsafe work, not proven unsafe work, placing the burden of workplace 
safety on the worker, or as a qualified Right to Refuse. These notions and approaches 
have crept into the application of Section 3.12 over the years. This must stop - they are 
antithetical to the Precautionary Principle.  

 
1 WorkSafeBC. Consultation. 3.12.1. Reassignment of Refused Work. See https://www.worksafebc.com/en/law-
policy/public-hearings-consultations/current-public-hearings-and-consultations/consultation-on-proposed-
amendments-to-part-3-of-ohsr-aug-13-21  

mailto:policy@worksafebc.com
https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/consultation-on-proposed-amendments-to-part-3-of-ohsr-aug-13-21
https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/consultation-on-proposed-amendments-to-part-3-of-ohsr-aug-13-21
https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/consultation-on-proposed-amendments-to-part-3-of-ohsr-aug-13-21
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These changes need to be a top priority as per Figures 1 and 2. The data from WorkSafeBC 
shows that injury rates and fatality rates are not improving; we need aggressive, proactive 
changes to address this. The target provincial injury rate of 2.20 or less (page 42) is too high, 
the provincial serious injury rate of 0.27 has plateaued and worker deaths have been increasing 
for three years in a row as per the 2020 WorkSafeBC Annual Report:2 

 
Figure 1: 
 

 
 

  

 
2 WorkSafeBC. 2020 Annual Report. Pages 4 and 44. See https://www.worksafebc.com/en/resources/about-
us/annual-report-statistics/2020-annual-report/2020-annual-report-2021-2023-service-plan?lang=en  
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https://www.worksafebc.com/en/resources/about-us/annual-report-statistics/2020-annual-report/2020-annual-report-2021-2023-service-plan?lang=en
https://www.worksafebc.com/en/resources/about-us/annual-report-statistics/2020-annual-report/2020-annual-report-2021-2023-service-plan?lang=en
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Figure 2: 
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This is occurring in the context of employer premium rates plateauing as per Figure 3:3 
 
Figure 3: 
 

 
 
As worker fatalities increase and worker injuries plateau, employer cost rates and 
premiums remain the same. The changes proposed by the BC Federation of Labour and 
CUPE must be implemented. 

 
 
 
 
 
  

 
3 WorkSafeBC. 2020 Annual Report. Page 93. See https://www.worksafebc.com/en/resources/about-us/annual-
report-statistics/2020-annual-report/2020-annual-report-2021-2023-service-plan?lang=en 

https://www.worksafebc.com/en/resources/about-us/annual-report-statistics/2020-annual-report/2020-annual-report-2021-2023-service-plan?lang=en
https://www.worksafebc.com/en/resources/about-us/annual-report-statistics/2020-annual-report/2020-annual-report-2021-2023-service-plan?lang=en
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I.I. BACKGROUND: 
 
 The BC Federation of Labour’s submission provides the background to this issue. They  

state in part that: 
 

“In August 2019, the government commissioned Lisa Helps to conduct a review 
of the actions taken by the government and the WCB in response to the 
recommendations from the Dyble Report, the Macatee Report4 and the 
Coroner's verdicts after explosions and resulting fires at Babine Forest Products 
in Burns Lake and Lakeland Mills in Prince George. Four workers were killed and 
many workers were seriously injured in these explosions. The reviewer was 
mandated ‘to provide advice for the purpose of informing potential further 
legislative amendments or other legal actions taken by the government and 
WorkSafeBC.’  
 
One of the eleven recommendations Helps made was to strengthen the 
occupational health and safety regulation Section 3.12 to ensure protection for 
all workers. As Helps states in her report: “The gap in application of this 
Regulation appears to be an employer reassigning an employee, not remedying 
the hazard and assigning another employee to continue working.”  
 
In her interviews with workers, they explained their experiences of attempting to 
identify hazardous situations to the employer only to see the employer assigning 
another worker to do the job without fixing the hazard. Unfortunately, this is not 
an uncommon experience in many workplaces, often younger, less experienced 
workers will be told by the employer to continue the hazardous work. Their 
experiences highlighted the need for a stronger approach when individual 
employees are not successful in having the unsafe situation remedied.  
 
According to the WCB explanatory notes, the proposed amendment to add 
Section 3.12.1 to the current refusal of unsafe work procedure is intended to 
ensure protection for a worker assigned to work that has previously been 
refused. BC is one of the only jurisdictions in Canada that does not have a 
regulatory requirement to inform a worker about a previous work refusal.  
 
Workers in BC have four fundamental rights enshrined in legislation that are 
intended to ensure their health and safety.  
 
With these rights in place unions were successful in their fight to increase the 
power of workers in workplace health and safety.  
 

 
4 WorkSafeBC. Macatee, G. (April 2016). Final Report on the WorkSafeBC Review and Action Plan. See 
https://www.worksafebc.com/en/resources/law-policy/reports/final-report-worksafebc-review-action-
plan?lang=en  

https://www.worksafebc.com/en/resources/law-policy/reports/final-report-worksafebc-review-action-plan?lang=en
https://www.worksafebc.com/en/resources/law-policy/reports/final-report-worksafebc-review-action-plan?lang=en
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1. The right to know about workplace hazards.  
 
2. The right to participate in workplace health and safety activities.  
 
3. The right to refuse unsafe work.  
 
4. Protection from prohibited actions.  

 
Section 3.12 of the Occupational Health and Safety regulation sets out the 
requirements and procedures for workers in BC to refuse unsafe work.  
 
(1) A person must not carry out or cause to be carried out any work process or 
operate or cause to be operated any tool, appliance or equipment if that person 
has reasonable cause to believe that to do so would create an undue hazard to 
the health and safety of any person.  
 
(2) A worker who refuses to carry out a work process or operate a tool, appliance 
or equipment pursuant to subsection (1) must immediately report the 
circumstances of the unsafe condition to his or her supervisor or employer.  
 
(3) A supervisor or employer receiving a report made under subsection (2) must 
immediately investigate the matter and (a) ensure that any unsafe condition is 
remedied without delay, or (b) if in his or her opinion the report is not valid, 
must so inform the person who made the report.  
 
(4) If the procedure under subsection (3) does not resolve the matter and the 
worker continues to refuse to carry out the work process or operate the tool, 
appliance or equipment, the supervisor or employer must investigate the matter 
in the presence of the worker who made the report and in the presence of  
 

(a) a worker member of the joint committee,  
 
(b) a worker who is selected by a trade union representing the worker, or  
 
(c) if there is no joint committee or the worker is not represented by a 
trade union, any other reasonably available worker selected by the 
worker.  

 
(5) If the investigation under subsection (4) does not resolve the matter and the 
worker continues to refuse to carry out the work process or operate the tool, 
appliance or equipment, both the supervisor, or the employer, and the worker 
must immediately notify an officer, who must investigate the matter without 
undue delay and issue whatever orders are deemed necessary. 
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The requirements for Section 13.12 that a person “must not” carry out any work 
process or operate or cause to be operated” establish the right to refuse as a 
responsibility of all parties; workers, supervisors and employers. Unfortunately, 
despite a step- by -step problem solving process, the refusal of unsafe work is 
often misunderstood and not often used.  
 
The proposed amendments will help ensure employers investigate more 
effectively and implement a resolution early in the process. It will also be an 
important tool for WCB prevention officers to hold employer accountable. 
 
Section 3.13 is specifically applied to the refusal of unsafe work and affords 
workers the fourth right of protection from prohibited action or punishment as 
found in the Workers Compensation Act, Part 2, Division 6. For example, when a 
worker refuses unsafe work, an employer cannot fire or threaten to do so; 
intimidate or coerce to not report a health and safety concern or impose any 
penalty such as transferring to another job, shift or work location, reducing 
hours or denying benefits.  
 
As previously stated in our submission this protection does not cover a worker 
who may be asked to continue work that is subject to an unresolved refusal. 
According to the WCB’s explanatory notes the purpose of the proposed 
amendments is to ensure workers who are assigned to a task are aware of any 
previous refusal so they can make an informed decision about whether the task 
is safe for them to perform.” 

 
I.II. PROPOSED CHANGES: 

 
“(1) An employer must ensure that a worker is not required or permitted to perform a 

task that has been refused under section 3.12 unless 
 

(a) the matter has been resolved under section 3.12(3), (4) or (5), or  
 
(b) the employer has, in writing, advised the worker and a person referred to in section 
3.12(4)(a), (b) or (c) of all of the following:  
 

(i) the refusal;  
 
(ii) the unsafe condition reported under section 3.12(2);  
 
(iii) the reasons why the task would not create an undue hazard to the health 
and safety of the worker or any other person;  
 
(iv) the right of the worker to refuse to perform unsafe work.” 
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I.III. STAKEHOLDER INFORMATION:  
  

CUPE is Canada’s largest Union with 700,000 members across the country and more 
than 70 offices.5 CUPE represents workers in many sectors including health care, 
emergency services, education, early learning and childcare, municipalities, social 
services, libraries, utilities, transportation, airlines and more. There are 100,000 
members in more than 160 Locals in BC.6 
 

I.IV. EXECUTIVE SUMMARY: 
 

CUPE partially agrees with the proposed changes. As stated previously, CUPE also agrees 
with the BC Federation of Labour submission on the proposed amendments. CUPE 
agrees the employer must provide workers and representatives the information in 
writing, including electronic communication by text or email. There are at least seven 
issues that have yet to be addressed. These include: 
 
1.  WorkSafeBC should consider adding “change of work location / task location”.  
 
2.  It must be understood that "work" includes not just the whole work duty / activity 
but parts of the work duty / activity.  
 
3. Workers (especially workers who are at higher risk of injury, intimidation, have less 
orientation and training e.g. new workers, young workers, workers in precarious 
employment) must be advised that the work that is part of a Right to Refuse may put 
them at risk even indirectly e.g. exposure to asbestos, COVID-19, violence, etc. 

 
4. WorkSafeBC should amend Section 3.12.1(b) to reflect that both the worker and the 
worker representative must be advised. This should be added to the OHS Regulation 
Guidelines as well in order to provide clarification.  
 
5. WorkSafeBC should clarify and provide clear direction on use of electronic 
communication in the OHS Regulation Guidelines.  
 
6. WorkSafeBC needs to improve education of new workers, employers, Joint Health 
and Safety Committees, etc. The OHS Regulations Guidelines need to better clarify the 
employer’s responsibility to ensure that the written communication is now required.  
 
7. WorkSafeBC needs to develop an implementation plan for the proposed changes 
thereby ensuring that workers, employers and WorkSafeBC Prevention officers are 
provided with the appropriate resources and provide uniform direction to employers 
and workers during Right to Refuse investigations.  
 

 
5 See https://cupe.ca/ 
6 See https://www.cupe.bc.ca/ 

https://cupe.ca/
https://www.cupe.bc.ca/
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II.  ACKNOWLEDGEMENTS: 
 

CUPE would like to acknowledge the BC Federation of Labour for strongly advocating for 
worker rights and safety in the workplace. 
 

III.  ISSUE:      
 

WorkSafeBC states on page two of the proposed changes that:7 
 

“…section 3.12 allows an employer to assign a worker to a task which has been 
previously refused by another worker. There is currently no requirement in the 
OHSR to advise a subsequent worker about a previous work refusal. The purpose 
of the proposed amendments is to ensure workers who are assigned to a task 
are aware of any previous relevant refusal, so they are able to make an informed 
decision about whether the task is safe for them to perform.” 

 
IV.  PROPOSED AMENDMENTS TO THE OHS REGULATIONS: 
 

The proposed changes include (in order as presented in the current Consultation 
Discussion Paper):  
 

“(1) An employer must ensure that a worker is not required or permitted to 
perform a task that has been refused under section 3.12 unless 

 
(a) the matter has been resolved under section 3.12(3), (4) or (5), or  
 
(b) the employer has, in writing, advised the worker and a person referred to in 
section 3.12(4)(a), (b) or (c) of all of the following:  

 
(i) the refusal;  
 
(ii) the unsafe condition reported under section 3.12(2);  
 
(iii) the reasons why the task would not create an undue hazard to the 
health and safety of the worker or any other person;  
 
(iv) the right of the worker to refuse to perform unsafe work.” 

 
 
 
 

 
7 WorkSafeBC. Consultation. 3.12.1. Reassignment of Refused Work. See https://www.worksafebc.com/en/law-
policy/public-hearings-consultations/current-public-hearings-and-consultations/consultation-on-proposed-
amendments-to-part-3-of-ohsr-aug-13-21 

https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/consultation-on-proposed-amendments-to-part-3-of-ohsr-aug-13-21
https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/consultation-on-proposed-amendments-to-part-3-of-ohsr-aug-13-21
https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/consultation-on-proposed-amendments-to-part-3-of-ohsr-aug-13-21
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V.  POLICY CHANGE OPTIONS: 
 
  Not applicable to the current Consultation.  

 
VII. REASONS FOR STAKEHOLDER POSITION: 
 
VII.I WORK LOCATION: 
 

WorkSafeBC should consider adding “change of work location / task location”. The issue 
that gave rise to the Right to Refuse may be occurring in multiple locations. An example 
would be violence where workers are asked to request patrons wear masks during 
COVID-19.  
 

VII.II. DEFINITION OF WORK: 
 

It must be understood that "work" includes not just the whole work duty / activity but 
parts of the work duty / activity. CUPE members have advised that during the Right to 
Refuse process they may be asked to perform part of a work duty as opposed to the 
entire work duty that is in question. Until the Right to Refuse process is complete and it 
is determined what parts of the work duty, work environment, etc. posed the safety 
hazard, all parts of the work duty should be included in the Right to Refuse process. 
WorkSafeBC should amend Section 3.12(1) by replacing the words “a task” with “any 
work process or operate or cause to be operated any tool, appliance or equipment . . .” 
 

VII.III. SPECIAL CONSIDERATION FOR WORERS WHO ARE AT HIGHER RISK OF INJURY, 
INTIMIDATION, HAVE LESS ORIENTATION AND TRAINING E.G. NEW WORKERS, YOUNG 
WORKERS, WORKERS IN PRECARIOUS EMPLOYMENT: 
 
Workers (especially workers who are at higher risk of injury, intimidation, have less 
orientation and training e.g. new workers, young workers, workers in precarious 
employment) must be advised that the work that is part of a Right to Refuse may put 
them at risk even indirectly e.g. exposure to asbestos, COVID-19, violence, etc. 
 
As per the British Columbia Federation of Labour, workers under the age of 25 
account for one third of workplace injuries. More than 50% of young workers were 
hurt in the first six months of employment. New workers in general are three times 
more likely to be injured during their first month of employment as per 
WorkSafeBC.8 Nearly 20% of fatalities and injuries for both new and young workers 
occur during the first month of employment.  

 

 

 

 
8 WorkSafeBC. 2010 to 2016 statistics.  
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As per the Institute for Work & Health, “Over a 10-year period, the risk of work 
injury for workers with shorter job tenure has consistently remained higher 
compared to those employed at a job for more than one year. Risk is particularly 
elevated among those in the first month on the job, with over three times the risk 
of a lost-time injury as workers with over a year’s job experience.”  
 
During the Right to Refuse process, including reassignment of refused work, 
employers and WorkSafeBC Prevention officers should incorporate these other 
considerations into investigations, reassignment of work and addressing 
workplace safety issues.  
 

VII.IV. BOTH WORKER AND WORKER REPRESENTATIVE TO BE ADVISED: 
 

WorkSafeBC should amend Section 3.12.1(b) to reflect that both the worker and the 
worker representative must be advised e.g. “(b) the employer has, in writing, advised 
both the worker and a person referred to in Section 3.12(4)(a), (b), or (c) of all of the 
following” and “Sub Section (b) (i) details of the refusal”.  
 
As stated by the BC Federation of Labour, the explanatory notes clarify this requirement 
as information on any Right to Refuse Unsafe Work. This should be added to the OHS 
Regulation Guidelines as well in order to provide clarification.  

 
VII.V. USE OF ELECTRONIC COMMUNICATION REFLECTED IN OHS REGULATION GUIDELINES: 
 

WorkSafeBC should clarify and provide clear direction on use of electronic 
communication in the OHS Regulation Guidelines.  

 
VII.VI. IMPROVE ORIENTATION, TRAINING AND EDUCATION AND REFLECT IN OHS REGULATION 

GUIDELINES: 
 

WorkSafeBC needs to improve education of new workers, employers, Joint Health and 
Safety Committees, etc.   
 
The OHS Regulations Guidelines need to better clarify the employer’s responsibility to 
ensure that the written communication is now required. Given the prevalence of 
differing levels of literacy, language barriers, etc., this is more important than ever. 
Changes to the OHS Regulations will not improve safety if workers cannot even 
understand the written notice. As one the most fundamental rights in health and safety, 
which should be predicated on the Precautionary Principle, worker education is 
paramount.9 

 
 

 
9 There needs to be a greater use of and reference to the Precautionary Principle in the OHS Regulations.  
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VII.VII. IMPLEMENTATION PLAN FOR PROPOSED CHANGES: 
 

WorkSafeBC needs to develop an implementation plan for the proposed changes 
thereby ensuring that workers, employers and WorkSafeBC Prevention officers are 
provided with the appropriate resources and provide uniform direction to employers 
and workers during Right to Refuse investigations. Fatalities are increasing and 
workplace injuries have not declined, they have merely plateaued. Workplace safety is 
more important than ever but has become disassociated from core principles such as 
the Right to Refuse and the Precautionary Principle which should be the underpinning of 
a risk-based approach and workers using the Right to Refuse.10  
 
Figure 4: 
 

 
 

 

 
10 WorkSafeBC. 2020 Annual Report. Pages 4 and 44. See https://www.worksafebc.com/en/resources/about-
us/annual-report-statistics/2020-annual-report/2020-annual-report-2021-2023-service-plan?lang=en 

The number 
of fatalities 
in 2020 is as 
high as 2012 
and higher 

than 6 of the 
last 10 years. 

https://www.worksafebc.com/en/resources/about-us/annual-report-statistics/2020-annual-report/2020-annual-report-2021-2023-service-plan?lang=en
https://www.worksafebc.com/en/resources/about-us/annual-report-statistics/2020-annual-report/2020-annual-report-2021-2023-service-plan?lang=en
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VIII. CONCLUSION: 
 
For the reasons provided in this submission, CUPE partially agrees to the proposed 
changes, however, further changes are required.  
 
CUPE recommends revising the current approach to addressing hazards (such as 
occupational diseases) by WorkSafeBC which is “We use a risk-based approach to 
proactively identify and address the occupational diseases of greatest risk to workers 
across B.C.”11  
 
CUPE reserves the right to comment on how these changes apply to the OHS 
Regulations; related Policies; the Act; Guidelines; Practice Directives and the various 
Forms and Worksheets.  

 
Respectfully submitted, 

 
Tom McKenna 
CUPE National Health & Safety Representative 

 
CC:  Karen Ranalletta, President, CUPE BC Division 

Trevor Davies, Secretary-Treasurer, CUPE BC Division 
Ann Lennarson, B.C. Regional Director 
Archana Rampure, CUPE National Director, Research, Job Evaluation and Health and 
Safety 
Rob Jandric, B.C. Assistant Regional Director 
Zoe Magnus, B.C. Assistant Regional Director 
Troy Winters, CUPE National Senior Officer, Health and Safety Representative 

 
 
 
 
 
 
 
 
 
 
 
 

 
11 WorkSafeBC. 2020 Annual Report. Page 53. See https://www.worksafebc.com/en/resources/about-us/annual-
report-statistics/2020-annual-report/2020-annual-report-2021-2023-service-plan?lang=en 

https://www.worksafebc.com/en/resources/about-us/annual-report-statistics/2020-annual-report/2020-annual-report-2021-2023-service-plan?lang=en
https://www.worksafebc.com/en/resources/about-us/annual-report-statistics/2020-annual-report/2020-annual-report-2021-2023-service-plan?lang=en
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Appendices: 
 
Appendix 1 
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