
 

 

October 7, 2021 
 
Via Facsimile 604-279-7599 and Email policy@worksafebc.com 
 
Policy, Regulation and Research Division 
WorkSafeBC 
P.O. Box 5350, Stn. Terminal 
Vancouver, BC  V6B 5L5 
 
Dear Mesdames and Messieurs:          
 
Re: Consultation on Proposed Amendments  
 WorkSafeBC Policy on Workplace Status Determinations is Found Primarily in Items 

AP1-1-1 through AP1-1-7 of the Assessment Manual 
Workplace Status 

 Worker Stakeholder Position – Canadian Union of Public Employees (“CUPE”)  
 
I.  INTRODUCTION: 
 
Thank you for the request for stakeholder feedback on the WorkSafeBC Consultation on 

Proposed Amendments to Workplace Status.1 This submission is in addition to any arguments 

and positions contained in the submissions of the BC Federation of Labour. 

 
I.I. STAKEHOLDER INFORMATION:  
  
CUPE is Canada’s largest Union with over 700,000 members across the country and more than 
70 offices.2 CUPE represents workers in many sectors including health care, emergency 
services, education, early learning and childcare, municipalities, social services, libraries, 
utilities, transportation, airlines and more. There are 100,000 members in over 160 Locals in 
BC.3 
 

 
1 WorkSafeBC. Consultations. See https://www.worksafebc.com/en/law-policy/public-hearings-
consultations/current-public-hearings-and-consultations/proposed-policy-amendments-regarding-determining-
workplace-status  
2 See https://cupe.ca/ 
3 See https://www.cupe.bc.ca/ 

mailto:policy@worksafebc.com
https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/proposed-policy-amendments-regarding-determining-workplace-status
https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/proposed-policy-amendments-regarding-determining-workplace-status
https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/proposed-policy-amendments-regarding-determining-workplace-status
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I.II. EXECUTIVE SUMMARY: 
 
CUPE partially agrees with the proposed changes subject to Section VI Organization Position of 
this submission. CUPE prefers Option 2 - Amend policies on determining workplace status 
(under this option, Policy on workplace status would be amended as set out in the proposed 
draft Policy). The Assessment Manual requires extensive updating in light of: 
 

• Workers in precarious employment (the “gig economy”) e.g. the increase in 
independent contractors;4 

 

• The internet;  
 

• Artificial intelligence;  
 

• Working from home / remote work; 
 

• The changing nature of work generally; 
 

• Changes to the Workers Compensation Act; 
 

• The most current common law principles and court decisions;5 

 

• Decisions from the Canada Revenue Agency (“CRA”); 
 

• Decisions from the British Columbia Employment Standards Branch; 
 

• Comparisons to other workers compensation boards, etc.;  
 

• Ongoing changes to legislation e.g. Employment Standards Act. 
 
 
 
 

 
4 As per page five of the Discussion Paper “Under the common law, an employee is an individual who is in an 
employment relationship with an employer — sometimes referred to as providing services under a “contract of 
service.” An independent contractor, on the other hand, is an individual who operates at arm’s length from the 
person for whom the work is done. An independent contractor has usually been hired to perform specific services 
under a “contract for service.” Determining whether an individual is an employee or an independent contractor in 
turn affects the individual’s legal rights, as employers generally have more obligations to their employees than to 
independent contractors. Canadian courts have applied a number of factors to assist in determining the nature of 
the contractual relationship.” 
5 Johnson v MNR, 2018 TCC 201, Lightstream Telecommunications Inc. v Telecon Inc., 2018 BCSC 1940, or 
Spectrum Event Paramedical Services (GP) Inc. o/a Spectrum Event Medical Services LP v Samuel Sutton, 2019 
CanLII 93810 (ON LRB) 
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It is odd that the Janet Patterson (“Patterson”) report is not referred to despite the numerous 
comments in that report to worker status. See Section VII.I.II. of this submission.   
 
Given the frequent decisions of the courts on the definition of worker and ongoing changes to 
the BC Employment Standards Act, how is WorkSafeBC specifically going to coordinate and 
update Policy to reflect court decisions and other legislative changes? As stated on page 10 of 
the Discussion Paper, there are wide ranging implications for all areas of Prevention / 
occupational health and safety, compensation / claims, and assessments (see pages 10 to 12 for 
the full discussion): 
 

“The challenges identified with the current policies which guide status determinations 
have resulted in consequences for WorkSafeBC’s assessment, compensation, and 
prevention mandates, as well as for stakeholders engaged with the system.” 

 
II.  ACKNOWLEDGEMENTS: 
 
CUPE would like to acknowledge the Occupational Health Clinics for Ontario Workers Inc.6 

 
III.  ISSUE:      
 
As per page two of the Discussion Paper, there are two problems that need to be addressed: 
 

• Ensure Policy on workplace status is “aligned with the Act and common law to allow for 
a more thorough inquiry of the work relationship by WorkSafeBC when determining 
workplace status;” 
 

• Ensure Policy on workplace status is “updated to ensure it reflects the changing nature 
of work in British Columbia.” 

 
WorkSafeBC states on page one of the Discussion Paper that:7  

 
“At issue are changes to WorkSafeBC’s workplace status policies to ensure the policies 
remain up to date. Changes are necessary to align policy with the Act and the common 
law, and to enable WorkSafeBC to make decisions which reflect the changing nature of 
work in British Columbia.” 

 
The current key four principles considered by WorkSafeBC include (page four): 
 

“Item AP1-1-3 sets out nine general principles WorkSafeBC considers in distinguishing 
employment relationships from relationships between independent firms.  
 

 
6 Occupational Health Clinics for Ontario Workers Inc. See https://www.ohcow.on.ca/  
7 WorkSafeBC. Consultations. See https://www.worksafebc.com/en/law-policy/public-hearings-
consultations/current-public-hearings-and-consultations/proposed-policy-amendments-regarding-determining-
workplace-status  

https://www.ohcow.on.ca/
https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/proposed-policy-amendments-regarding-determining-workplace-status
https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/proposed-policy-amendments-regarding-determining-workplace-status
https://www.worksafebc.com/en/law-policy/public-hearings-consultations/current-public-hearings-and-consultations/proposed-policy-amendments-regarding-determining-workplace-status
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These general principles include:  
 

1. whether the contract involves essentially services of labour;  
 
2. the degree of control exercised over the person doing the work by the person 
for whom the work is done;  
 
3. whether the person doing the work might make a profit or loss; and  
 
4. whether the person provides the major equipment.  

 
In addition to the general principles, policy contains specific guidelines which are 
intended to determine, in most cases, whether a particular person or entity is an 
independent firm or a worker. An individual with one of the six characteristics described 
in the guidelines may be determined to be an independent firm. For instance, policy 
provides a firm which contracts a service including one piece of major revenue-
producing equipment, such as a chainsaw or front-end loader, to a firm or individual 
may be determined to be an independent firm.” 

 
As per page six of the Discussion Paper: 
 

“The Supreme Court of Canada, in the leading Sagaz decision, clarified there is no 
precise legal test or definition to determine the existence of an employment 
relationship. Instead, the nature of the relationship is best determined by considering a 
combination of factors, including:  

 
•  the level of control exercised by the employer;  
 
•  the degree of financial risk or opportunity for profit for the worker;  
 
•  the degree of business integration of the worker (i.e. whether the worker is 

crucial to the business and the permanency and length of the relationship); 
and  

 
•  whether the worker provides their own tools, equipment, or subcontractors.  

 
In considering these factors, the essential question is whether the person who has been 
engaged to perform the services is in business on their own account.” 

 
CUPE agrees with the four factors and their inclusion into the principles for adjudication, 
subject to Section VI Organization Position. 
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IV.  PROPOSED AMENDMENTS TO POLICY: 
 
The proposed changes include the following:  
 
IV.I. GENERAL: 
 
As per page nine of the Discussion Paper: 

 
“The goals of the workplace status policy review remain the same as previous reviews: 
to align policy with the Act and common law to allow for a more thorough inquiry of the 
work relationship by WorkSafeBC when determining workplace status, and to update 
the polices to ensure they reflect the changing nature of work in British Columbia.  
 
Current policies on workplace status are longstanding. The policies are primarily rooted 
in the Decisions of the former Board of Commissioners, and much of the language has 
not changed since the Decisions were first published. As a result, these policies may no 
longer be consistent with contemporary legal jurisprudence and may no longer 
accurately reflect the changing nature of work.  
 
The labour contractor policy in particular is an example of longstanding policy which 
requires review in light of changes in legal tests to determine status and in British 
Columbia’s economy. The origins of this policy date back to 1977....” 
 
(Emphasis added) 

 
As per page 13: 
 

“Current policy lists specific guidelines which enable status determinations to be made 
on the basis of a limited inquiry in some circumstances. These guidelines include 
requirements to own a certain number of revenue-producing equipment, or a 
requirement to maintain multiple work contracts at the same time. These specific 
guidelines are proposed to be removed in the draft policy, in favour of a more thorough 
contract of service analysis as described above.   
 
Removing specific guidelines and focusing on high-level adjudicative principles which 
align with the Act and the common law would promote a more detailed analysis of all 
relevant factors when status determinations are made. This approach would also enable 
WorkSafeBC adjudicators to be more adaptable to changes in the nature of work.” 
 
(Emphasis added) 
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And, 
 

“A focus on contract of service analysis would make it simpler for parties to determine 
their status. Under a contract of service approach the focus would be on the nature of 
the contract at hand, and the factors considered as part of this approach would be 
similar to those criteria found under other work-related legislation.  

 
Replacing the nine factors listed in current policy, along with the specific guidelines and 
labour contractor category, in favour of a more thorough contract of service analysis, 
would assist WorkSafeBC in making accurate status determinations. Instead of focusing 
solely on specific aspects of the work relationship, such as the number of simultaneous 
contracts an individual maintains, the focus would instead be on all the relevant factors 
of the work relationship. As a result, a change in a specific aspect of a party’s 
circumstances would be expected to result in a change in status only if the change also 
affected the overall nature of the contract at hand.” 
 
(Emphasis added) 

 
IV.II. SPECIFIC: 
 
See Appendix A of the Discussion Paper from pages 21 to 45 (page numbers as opposed to 
Discussion Paper numbers).  
 
V.  POLICY CHANGE OPTIONS – CHANGES TO POLICY: 
 
The following two Options are presented at pages 16 and 17 of the Discussion Paper: 
 

• “Option 1: Status quo  
 

Under this option, no changes would be made to current policy on workplace 
status.” 

 

• “Option 2: Amend policies on determining workplace status  
 

Under this option, policy on workplace status would be amended as set out in the 
attached draft policy.” 

 
VI.  ORGANIZATION POSITION: 
 
CUPE partially agrees with the proposed changes and prefers Option B, subject to a number of 
concerns being addressed as per the following.  
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CUPE has concerns that the ongoing court decisions and changes to related legislation will not 
be reflected in Policy. CUPE is also concerned about how the adjudicative principles will be 
applied, if there are sufficient resources for implementation, if the system review 
recommendations are fully incorporated and implemented and how WorkSafeBC status 
decisions are to be appealed. As stated by WorkSafeBC on page 13 of the Discussion Paper: 
 

“Current policy lists specific guidelines which enable status determinations to be made 
on the basis of a limited inquiry in some circumstances. These guidelines include 
requirements to own a certain number of revenue-producing equipment, or a 
requirement to maintain multiple work contracts at the same time. These specific 
guidelines are proposed to be removed in the draft policy, in favour of a more thorough 
contract of service analysis as described above.  
 
Removing specific guidelines and focusing on high-level adjudicative principles which 
align with the Act and the common law would promote a more detailed analysis of all 
relevant factors when status determinations are made. This approach would also enable 
WorkSafeBC adjudicators to be more adaptable to changes in the nature of work.” 
 
(Emphasis added) 

 
VII. REASONS FOR STAKEHOLDER POSITION: 
 
The Implications for each Option are contained on pages 16 and 17 of the Discussion Paper.  
 

“Option 1: Status quo  
 
Under this option, no changes would be made to current policy on workplace status.  

 
Implications  
 

• Policy would not be aligned with the Act and common law.  
 
• The labour contractor category would not be removed, allowing some individuals 
the opportunity to continue to choose their own status by applying to purchase POP.  
 
• Specific guidelines that limit the ability of decision makers to adapt to the changing 
nature of work would be maintained.  
 
• Consequences for WorkSafeBC’s assessment, compensation, and prevention 
mandates would not be addressed.  
 
• Certainty challenges with status decisions would not be addressed.  
 
• No financial implications anticipated.  
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Option 2: Amend policies on determining workplace status  
 
Under this option, policy on workplace status would be amended as set out in the 
attached draft policy.  

 
Implications  
 

• Policy would be aligned with the Act and common law.  
 
• The labour contractor category would be removed and individuals would no longer 
be able to effectively choose their own status.  
 
• Specific guidelines would be removed in favour of high-level guidance rooted in 
contract of service analysis.  
 
• Consequences posed by status determinations to WorkSafeBC’s assessment, 
compensation, and prevention mandates would be addressed.  
 
• Certainty challenges with status decisions would be addressed.  
 
• It is anticipated the proposed changes would result in a small net benefit to the 
accident fund in the short term, normalizing over a three to five year period.” 

 
(Emphasis added) 

 
The key concerns for CUPE with the current Policy are underlined above. The key benefits of the  
proposed Policy are italicized above. The specific concerns with Option 2 are as follows: 
 
VII.I. HIGH LEVEL GUIDANCE AND CONTRACT OF SERVICE ANALYSIS: 
 
While CUPE agrees with the proposal for high level guidance and contract of service analysis  
there are several concerns related to implementation. 
 
VII.I.I. HOW WILL THE MOST CURRENT COURT DECISIONS AND OTHER RELATED JURISPRUNCE 

BE INCOPORATED: 
 
There have been a number of court decisions in Canada regarding workplace status. This is  
expected to continue. What is the process to incorporate the most current jurisprudence into  
the adjudicative principles? Where the Workers Compensation Act, Rehabilitation Services &  
Claims Manual and other legislation or Regulations are changed or updated e.g. as a result of  
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the Patterson system review,8 Petrie system review,9 etc. how will these be incorporated into  
the most adjudicative principles?  
 
VII.I.II. HAVE ALL OF THE RECOMMENDATIONS OF THE PATTERSON SYSTEM REVIEW REPORT 

BEEN INCORPORATED: 
 
In the “New Directions: Report of the WCB Review 2019”,10 page 128, there are status issues  
that need to be addressed, particularly in precarious employment. Patterson stated that: 
 

“In general, this issue is beyond the TOR for this Review so I bring it forward as an 
attention point for the Board” (as per Figure 1 below): 

 
Figure 1 
 

 
 

And pages 239 and 270 as per Figure 2 below. 
 
Figure 2 
 

 
 
 

 
8 BC Federation of Labour. Janet Patterson System Review Submission. See https://bcfed.ca/news/briefs/janet-
patterson-compensation-review-submission and WorkSafeBC. New Directions: Report of the WCB Review 2019. 
See https://www.worksafebc.com/en/resources/law-policy/reports/new-directions-report-wcb-review-
2019/report?lang=en  
9 WorkSafeBC. Review of WorkSafeBC Rehabilitation and Claims Services policies. Petrie. Restoring the Balance: A 
Worker-Centred Approach to Workers' Compensation Policy. See https://www.worksafebc.com/en/about-
us/news-events/announcements/2018/April/update-review-rehabilitation-claims-policies and 
https://www.worksafebc.com/en/resources/about-us/reports/restoring-balance-worker-centered-
approach?lang=en  
10 WorkSafeBC. New Directions: Report of the WCB Review 2019. See 
https://www.worksafebc.com/en/resources/law-policy/reports/new-directions-report-wcb-review-
2019/report?lang=en 

https://bcfed.ca/news/briefs/janet-patterson-compensation-review-submission
https://bcfed.ca/news/briefs/janet-patterson-compensation-review-submission
https://www.worksafebc.com/en/resources/law-policy/reports/new-directions-report-wcb-review-2019/report?lang=en
https://www.worksafebc.com/en/resources/law-policy/reports/new-directions-report-wcb-review-2019/report?lang=en
https://www.worksafebc.com/en/about-us/news-events/announcements/2018/April/update-review-rehabilitation-claims-policies
https://www.worksafebc.com/en/about-us/news-events/announcements/2018/April/update-review-rehabilitation-claims-policies
https://www.worksafebc.com/en/resources/about-us/reports/restoring-balance-worker-centered-approach?lang=en
https://www.worksafebc.com/en/resources/about-us/reports/restoring-balance-worker-centered-approach?lang=en
https://www.worksafebc.com/en/resources/law-policy/reports/new-directions-report-wcb-review-2019/report?lang=en
https://www.worksafebc.com/en/resources/law-policy/reports/new-directions-report-wcb-review-2019/report?lang=en
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Other issues identified in that report include Page 356: The new “gig” economy. Status  
determination under the Workers Compensation Act. This is especially important for workers in  
precarious employment and workers who may be vulnerable. As per page 128 of the Patterson  
report: 
 
 “’Vulnerable workers’ are defined as those individuals who have both precarious work 

and an employment vulnerability due to their ‘social isolation’ in one of the following 
groups. This definition is used because it is well documented that these groups suffer a 
disproportionate degree of hardship in the labour market and are over-represented in 
precarious employment. 
 

▪ Women and single parents 
 

▪ Racial minorities 
 

▪ Newcomers to Canada and Established Immigrants’ 
 

▪ Temporary Migrant Workers 
 

▪ Aboriginal Persons 
 

▪ Persons with Disabilities 
 

▪ Youth and new workers 
 

▪ Older workers 
 

▪ Non-status workers 
 
Precarious work has been related to both increased workplace injuries and reduced 
health and safety regulation.”  

 
Patterson elaborates on this on pages 356 to 360 in Figures 3 to 5. As Patterson states “In other  
jurisdictions, the problem of misclassification has been flagged as “one of the most serious  
problems affecting workers”” (page 358). See Figure 3 on the next page for the excerpts from  
the report. 
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Figure 3 
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Figure 4 
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Figure 5 
 

 
 
VII.I.II. SUFFICIENT STAFFING FOR IMPLEMENTATION OF OPTION B AND SERVICE ANALYSIS: 
 
Will WorkSafeBC have sufficient resources in Prevention and Claims for the proposed changes  
to be implemented? For example, in the Patterson system review, at page 358, she states  
that “the most effective way would be to have proactive investigations and inspections”.  
 
Figure 6 
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VII.I.III. WILL THERE BE ANY IMPACT ON APPEALS OF DECISIONS RELATED TO STATUS 

DECISIONS? IF SO, HOW WILL THIS BE ADDRESSED: 
 
There have been issues as to what can be appealed e.g. findings of fact and disputes over what  
constitutes a finding of fact. For example, the Workers’ Compensation Appeal Tribunal has  
stated in decision A2002067 (September 23, 2021): 
 
 “25] The overall effect of the Board’s policies and practice directives is to capture the 

common law tests around employment found in the well-established case law. 
However, these tests are modified in workers’ compensation matters in the following 
two ways:  

 
• The Board policies and practice directives are to be interpreted, where 
appropriate, in a manner that favours inclusion over exclusion due to the public 
welfare nature of workers’ compensation legislation.  
 
• The workers’ compensation system, unlike the common law, permits a third, 
middle ground, in cases where status is unclear. This middle ground is the 
“independent operator” and this category may be applied to a contractor who is 
neither clearly a “worker” nor clearly an “employer”” 

 
The appellate tribunals will continue to have appeals related to status. Will there be changes  
required for the Review Division Practices and Procedures11 and the Workers’ Compensation  
Appeal Tribunal Manual of Rules of Practice and Procedure e.g. 3.1.1.(a)?12 The Discussion  
Paper is not clear on these issues. Section 122 states: 
 
 “Section 122, in part: (1) Subject to sections 288 and 289 [appeals to appeal tribunals], 

the Board has exclusive jurisdiction to inquire into, hear and determine all matters and 
questions of fact and law arising or required to be determined under the compensation 
provisions, and the action or decision of the Board on them is final and conclusive and is 
not open to question or review in any court.” 

 
VII.I.IV. WILL THE PRACTICE DIRECTIVES BE UPDATED AND WILL THEY BE SUBJECT TO A 

CONSULTATION: 
 
Page 356 of the Patterson report refers to the current Assessment Manual Practice Directives 
e.g. 1-1-3(A), AP 1-1-1, AP 1-1-2 and AP 1-1-3.13 Are there any other Practice Directives that 
need to be updated and, if so, will there be a subsequent Consultation for stakeholder review?  
 

 
11 WorkSafeBC. Review Division Practices and Procedures. See 
https://www.worksafebc.com/en/resources/review-appeal/guide/review-division-practices-and-
procedures?lang=en  
12 BC WCAT. Manual of Rules of Practice and Procedure. See https://www.wcat.bc.ca/home/resources/  
13 WorkSafeBC. Practice Directives. See https://www.worksafebc.com/en/law-policy/claims-
rehabilitation/practice-directives  

https://www.worksafebc.com/en/resources/review-appeal/guide/review-division-practices-and-procedures?lang=en
https://www.worksafebc.com/en/resources/review-appeal/guide/review-division-practices-and-procedures?lang=en
https://www.wcat.bc.ca/home/resources/
https://www.worksafebc.com/en/law-policy/claims-rehabilitation/practice-directives
https://www.worksafebc.com/en/law-policy/claims-rehabilitation/practice-directives
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Page 16 of the Discussion Paper states the Policy guidance would be expanded upon in the 
published Practice Directives and a limited draft practice guidance is provided in Appendix C of 
the Discussion Paper: 
 
 “The draft policy provides high-level guidance which is intended to assist WorkSafeBC 

decision makers in making accurate, consistent, and timely workplace status 
determinations based on a more thorough inquiry into the facts of the case. This draft 
policy guidance would be expanded upon by WorkSafeBC’s Assessment Department in 
published Practice Directives. The Practice Directives would assist WorkSafeBC decision 
makers and stakeholders in interpreting the policy documents and understanding how 
the policies would be applied. Key terms, such as contract of service, would be 
explained, and guidelines and examples aimed at ensuring timely and accurate decision 
making would be presented. As an example, draft practice guidance concerning the app-
based transportation industry is presented in Appendix C.” 

 
VIII. CONCLUSION: 
 
In summary, CUPE partially agrees with the proposed changes. CUPE prefers Option 2 - Amend 
policies on determining workplace status (under this option, Policy on workplace status would 
be amended as set out in the proposed draft Policy). CUPE has concerns that the ongoing court 
decisions and changes to related legislation will not be reflected in Policy on an ongoing basis. 
CUPE is also concerned about how the adjudicative principles will be applied, if there are 
sufficient resources for implementation, if the system review recommendations are fully 
incorporated and implemented and how WorkSafeBC status decisions are to be appealed. 
 
CUPE reserves the right to comment on how these changes apply to the OHS Regulations, 
related Policies, the Act, Guidelines, Practice Directives and the various Forms and 
Worksheets.  
 
Respectfully submitted, 

 
Tom McKenna 
CUPE National Health & Safety Representative  
 
cc:  Karen Ranalletta, President, CUPE BC Division 

Trevor Davies, Secretary-Treasurer, CUPE BC Division 
Ann Lennarson, BC Regional Director 
Adrienne Silnicki, Acting CUPE National Director, Research, Job Evaluation and Health 
and Safety 
Rob Jandric, BC Assistant Regional Director 
Troy Winters, CUPE National Senior Officer, Health and Safety Representative 

https://cupe.sharepoint.com/sites/BritishColumbiaRegionalOffice/Health  Safety/WCB/Consultation 
Submissions/submission_consultation_workplace_status_2021_10_07.docx 
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