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The information is not legal advice.  This information is for CUPE use only, cannot be used in any other proceeding and is without prejudice and 
precedent to any labour relations matter, bargaining, grievance, or arbitration.  Each case is subject to the  fact pattern and to the changing 

jurisprudence.
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Disclaimer 

The following information is not the view of CUPE. 

It is a compilation of materials from a number of 

resources including WorkSafeBC, the Employers 

Advisers Office, National and International OH&S 

organizations, etc.

The information is subject to change and 

amendment. Bills 9 and 35 are still being 

implemented, so, further information will follow.
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Extent of the Problem

2014 key statistics:

 Injuries reported. 146,814 
 Claims first paid this year. 102, 791 
 Work-related death claims. 173 
 Occupational disease claims. 3,075 
 Days lost from work. 2.6 million 

(It is estimated that the real number of injuries, occupational diseases and 

deaths is much higher, at least 40%. The real numbers will never be known)
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Overview of Presentation

Bills 9 and 35 changed the responsibilities of 
employers, Occupational Health & Safety (“OH&S”) 
committees and how Union / Worker 
representatives perform accident / incident
investigations. The due diligence requirements of 
employers were also changed.  This presentation 
will briefly review those changes.
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Overview of Presentation Cont’d

What is Bill 9?

What is Bill 35?

What has changed?

What is due diligence?

What is an accident / incident investigation?

What are the employer’s responsibilities?

What are the supervisor’s responsibilities?
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Overview of Presentation Cont’d

What are the worker / Union representative’s 

responsibilities? (Are they the same? Is the 

worker the same as the Union or the OH&S 

worker representative?)

 Questions?

 Additional Resources
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What is Bill 9?

10

 The amendments implement recommendations 
from Gordon Macatee’s WorkSafeBC Review and 
Action Plan (released in July 2014)

 Compliance agreements 
(effective September 15, 2015) 

 Employer citations (implemented in early 2016) 

 Request for reviews  (effective September 15, 2015) 

 Additional members on our Board of Directors 
(effective September 15, 2015)

http://www.labour.gov.bc.ca/pubs/pdf/WBC_Review_and_Action_Plan.pdf


What is Bill 9 cont’d

 Instead of issuing an order, WorkSafeBC may, in 
certain circumstances, enter into a compliance 
agreement with an employer. Under that 
agreement, the employer will voluntarily agree 
to correct occupational health and safety 
violations, and report back to WorkSafeBC by a 
specific date.

WorkSafeBC — through regulation — will be able 
to issue administrative penalties up to $1,000 to 
employers for non-high risk violations. 
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What is Bill 9 cont’d

 Employers will have 45 days — rather than the 
previous 90 days — to request a review of 
decisions related to prevention orders and 
penalties, and claim cost levies imposed under 
section 73(1) of the Act.

WorkSafeBC’s Board of Directors will be expanded 
to include two new directors — one who is (or 
was) a professional in the area of occupational 
health and safety, and one who is (or was) a 
professional in the area of law or law 
enforcement.
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What is Bill 35?

January 1, 2016:

Require employers to immediately report to 
WorkSafeBC all workplace fires or explosions that 
had the potential to cause serious injury to a 
worker. 

Require employers to provide both preliminary 
and full employer incident investigation reports 
to the company’s joint occupational health and 
safety committee or worker representative, as 
applicable, or post these reports at the worksite. 
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What is Bill 35 cont’d

 Specify what the participation of an employer 
and worker representative in the employer’s 
investigation of a work-related incident may 
include (but is not limited to). 

Require joint occupational health and safety 
committees to advise the employer on significant 
proposed equipment and machinery changes 
that may affect worker health and safety. 
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What is Bill 35 cont’d

Allow WorkSafeBC to take a proactive role in 
assisting committees to resolve disagreements 
over health and safety matters, even if the 
committee has not formally reported these 
matters to WorkSafeBC. 
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What has changed? 
KEY CHANGES

Overview:

As of May 14, 2015 an employer must:

 Undertake a preliminary incident investigation 
within 48 hours of an incident 

 Produce a report of any interim corrective 
actions 

 Provide a copy of this report to the joint 
committee 
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What has changed cont’d?

 Submit a full investigation report to WorkSafeBC 
within 30 days of the incident

 Produce a report of any final corrective actions 
and provide a copy of this report to the joint 
committee 
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What has changed cont’d?

Bill 35:

 Employers must undertake a two-step process in 
accident or incident investigations: a preliminary 
investigation and a full investigation. 

 Reports from both investigations to be provided 
to the employer’s Joint Occupational Health and 
Safety Committee (JOHSC) or worker 
representative, or posted at the workplace, as 
applicable [sections 175(2)(d) and 176(2)(c)]. 
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What has changed cont’d?

 Bill 35 amendments set out how an investigation 
is to be conducted. 

 Section 174 provides that participation of a 
worker and employer representative in an 
investigation is to include: 

(a)  Viewing the scene of the incident with the 
person conducting the investigation, and 

(b) Providing advice to the persons conducting the 
investigation regarding the methods use and 
the scope of the investigation. 
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What has changed cont’d?

 Joint Occupational Health and Safety 
Committees: 

Section 130 of the WCA sets out the duties of 
the JOHSC. Bill 35 includes a provision that 
requires the JOHSC to advise the employer on 
“significant proposed changes to equipment and 
machinery”. 
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What has changed cont’d?

 Section 132(2) has also been amended to allow 

WorkSafeBC to unilaterally investigate and 

attempt to resolve any health and safety matter 

upon which a JOHSC is unable to reach 

agreement. Under the former provisions, 

WorkSafeBC could only get involved in JOHSC

disputes if requested by the only a co-chair of 

the JOHSC. 

24



What has changed cont’d?

Bill 9:

Section 175 Policy – D10-175-1

(1) Employers must immediately identify

unsafe conditions, acts, procedures

that significantly contributed to the s. 173

incident as far as possible.
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What has changed cont’d?

Bill 9:

(2) Complete a preliminary investigation

(PI) report in accordance with policy within 48 

hours of the s. 173 incident and

provide this to WorkSafeBC if requested.
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What has changed cont’d?

Bill 9:

(3) Undertake any corrective action

determined to be necessary without

undue delay following the PI. Corrective 

action taken must remain in place until either 

modified during or after the completion of the 

full investigation (see below), or indefinitely if it is 

determined that it will prevent recurrence.
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What has changed cont’d?

Bill 9:

(4) Prepare a report of the corrective

action taken, which report is to be

provided to the Joint Committee or worker 

representative, or posted, as applicable.

WorkSafeBC may also request a copy of the PI 

corrective action report which must identify:
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What has changed cont’d?

Bill 9:

 unsafe conditions, acts or procedures that 

required the corrective action;

 interim corrective action taken or to be taken 

and when; and

 names and job titles of those responsible for 

implementing them.

If the employer completes the full investigation 

within 48 hours, a single corrective action report 

may be prepared.
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What has changed cont’d?

Bill 9:

Section 176 Policy – D10-176-1

(1) After completing the PI and while taking interim 

corrective action, employers must undertake a 

full investigation (FI) to determine cause, 

identify unsafe conditions, acts or procedures 

that significantly contributed to the incident, 

and determine corrective action.
(Note: define “significantly”)
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What has changed cont’d?

Bill 9:

(2) Complete a full investigation report in

accordance with policy and provide this to

WorkSafeBC within 30 days of the s. 173

Incident.

(3) WorkSafeBC may extend the time for

submitting a FI report.
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What has changed cont’d?

Bill 9:

(4) Undertake corrective action without

undue delay, and 

(5) prepare a report of same which is to be 

provided to the Joint Committee or worker 

representative, or posted, as applicable.
(Note: define “undue” and “action”)
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What has changed cont’d?

Bill 9:

WorkSafeBC may also request a copy of the FI 

corrective action report which must identify:

 unsafe conditions, acts or procedures that 

required the corrective action;

 FI corrective action taken or to be taken and 

when; and

 names and job titles of those responsible for 

implementing them.
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What is due diligence?

The Standard:

Taking all reasonable care to protect the 

well-being of employees or co-workers.

(The employer bears the ultimate 

responsibility for safety in the workplace in 

most circumstances)
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What is due diligence cont’d?

What is the defense of due diligence?

All reasonable precautions to comply were taken in 

the circumstances.
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What is due diligence cont’d?

According to the Canadian Centre for 

Occupational Health and Safety, an employer

establishes a due diligence program by establishing 

the following:

 The employer must have written OH&S policies, 

practices and procedures.

 These policies, etc. demonstrate and document that the 

employer carried out workplace safety audits, identified 

hazardous practices and hazardous conditions and made 

necessary.
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What is due diligence cont’d?

changes to correct these conditions, and provided 

employees with information to enable them to work 

safely.

 The employer must provide the appropriate training and 

education to the employees to ensure workers 

understand and carry out their work according to the 

established policies, practices and procedures.

 The employer must train supervisors to ensure 

supervisors are competent persons.
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What is due diligence cont’d?

 The employer must monitor the workplace and ensure 

employees are following the policies, practices and 

procedures. 

 Workers have a legal duty to take reasonable care to 

ensure the safety of themselves and their co-workers. 

This includes following safe work practices and 

complying with regulations. Written documentation of 

progressive discipline for breaches of safety rules is 

considered evidence of due diligence.
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What is due diligence cont’d?

 The employer must have an accident investigation and 

reporting system in place.

 Employees should be encouraged to report “near 

misses” and these should also be investigated. 

Incorporating lessons learned from these investigations 

into revised, improved policies, practices and procedures 

will help prove the employer’s due diligence.
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What is due diligence cont’d?

 The employer should document, in writing, all of the 

above. The documentation provides a history of how the 

company’s occupational health and safety program has 

progressed over time (continuous improvement), and 

provides up-to-date documentation of the employer’s 

due diligence efforts.

 All of the elements of a due diligence program must be 

in effect before any accident or injury occurs. 
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What is due diligence cont’d?

Due diligence is 

demonstrated by actions 

before an event occurs, 

not after. 
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What is due diligence cont’d?

What is the test of due diligence?

Documentation of an effective OH&S program; 

an effective OH&S program includes:

 A written OH&S program that has been implemented.

 An employer who takes steps to control or eliminate 

specific hazards.

 Written safe work procedures that are understood and 

followed by workers.

 Workers who are provided with adequate instruction, 

training, supervision and discipline to work safely.
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What is due diligence cont’d?

General Duties of Employers:

 To ensure the health and safety of their workers and

other workers on the worksite;

 To ensure that workers are aware of all known or

reasonably foreseeable hazards;

 To establish OH&S policies and programs;

 To remedy hazards (both physical and human);

 To provide information, instruction, training and 

supervision;
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What is due diligence cont’d?

 To provide coordination on multi-employer worksites 

(e.g., put in place a written agreement with prime 

contractor, ensure that activities are coordinated, 

establish/maintain a system to ensure compliance of all 

employers on site).
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What is due diligence cont’d?

General Duties of Workers

 Take reasonable care to protect themselves and others;

 Comply with the Workers Compensation Act, the

Occupational Health and Safety Regulation, orders, etc.

 Follow established safe work procedures

 Follow established procedures

 Ensure their safety or safety of others is not impaired

 Report any unsafe conditions or unsafe acts
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What is due diligence cont’d?

General Duties of Supervisors

 Be knowledgeable about the Act, the Regulation and the 

Guidelines;

 Know the work process, the hazards involved and

effective control measures for the hazards;

 Ensure their workers are made aware of all hazards

known or reasonably foreseeable;

 Ensure workers comply with the Act, the Regulation, etc.
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What is due diligence cont’d?

Criminal Code of Canada:

 217.1 Former Bill C-45

Every one who undertakes, or has the authority, 

to direct how another person does work or 

performs a task is under a legal duty to take 

reasonable steps to prevent bodily harm to that 

person, or any other person, arising from that 

work or task.
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What is an accident /incident 

investigation?

The basics:

o Go to the scene 

o Get the facts 

o Listen for clues 

o Look for possible causes 

o Identify unsafe acts, conditions and 
procedures 

o Recommend corrective actions 
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What is an accident / incident 

investigation? cont’d

57

The Procedure (not a legal requirement):

 Visit the scene, gather and record evidence 
 Conduct interviews 
 Evaluate evidence 
 Identify unsafe conditions, acts and 

procedures, and determine causation 
 Write the incident investigation report 
 Recommend and implement corrective actions 
 Follow-up 
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What is an accident/incident

Investigation? cont’d
Who to interview:

 People who were at the accident scene 

 The injured worker 

 Witnesses 

 Anyone who can give relevant 
information 

 Supervisor 

 Trainer 
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What is an accident/incident

Investigation? Cont’d
Writing the Report:

 Include a brief outline of the events 

 Describe events in chronological order 

 Attach diagrams, photos, manufacturers’ 
specification or related documentation 

 Be specific about dates, times and 
incident details
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What is an accident/incident 

Investigation? Cont’d

Writing the Report:

 Be specific about dates, times and 
incident details 

 Recommendations for corrective action 
should address the underlying causes of 
the accident, not the symptoms 
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What is an accident/incident 

Investigation? Cont’d

Writing the Report Do’s:

 Description of the incident, and of the sequence 
of events that preceded the incident

 Information about the person injured and any 
witnesses

 Detail of any third party involvement, such as 
workplace visitors, contractors, or members of 
the public
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What is an accident/incident

Investigation? Cont’d

Writing the Report Do’s:

 Description of the unsafe conditions, acts or 
procedures which significantly contributed to 
the incident?

 The cause or causes of the 

 The interim corrective actions taken 
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What is an accident/incident

Investigation? Cont’d
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What is an accident/incident 

Investigation? Cont’d

66

What next:

 Ensure that a specific person has been 
assigned to implement corrective action

 Establish a system to follow-up to ensure the 
corrective action was implemented and 
effective 

 Post the corrective action report, or provide it 
to the joint committee or worker 
representative 
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What are the employer’s 

responsibilities?

Section 115 of the Act sets out the employer’s overarching 

responsibility to provide a safe workplace. Under this section 

of the Act, the employer is required to remedy hazards; 

inform workers of hazards; establish occupational health & 

safety policies and programs; provide personal protective 

equipment needed to do the job safely; and inform, train and 

supervise workers. The employer is required to provide a 

copy of the Act and regulation for workers’ reference and is 

required by law to cooperate with the joint committee and 

with Board officers.
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What are the employer’s 

responsibilities?

69

Accidents must be investigated as per Section 173(1) of the Act

 Where a worker requires medical attention
 Serious injury to or death to a worker 
 Major structural failure or collapse 
 Major release of hazardous substances 
 Required by regulation to be reported 
 Blasting accident causing personal injury 
 Dangerous incident involving explosives, whether or not 

there is personal injury 
 Diving incident, as defined by regulation 



What are the employer’s 

responsibilities?

70

Repeat and say after me…

 Serious and major incidents or accidents 

 Minor and near-miss incidents which had the 
potential to cause serious injury, illness or 
death

 Potential for loss

(Note: define “potential,” “serious,” etc)
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What are the employer’s 

responsibilities?
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What are the employer’s 

responsibilities cont’d?

 Preserve the evidence as per Section 172(2) of 

the Workers Compensation Act 

 Ensure the right people are involved as per 

Section 174 of the Workers Compensation Act

 Investigator’s qualifications 

 Availability of witnesses 
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What are the employer’s 

responsibilities cont’d?

74

Preliminary investigation:

 Identify any unsafe conditions, acts, or 
procedures – as far as possible – in order to 
ensure that work can be continued or resumed 
safely during the interim period between the 
incident and the conclusion of the full 
investigation. 



What are the employer’s 

responsibilities cont’d?

75

Full investigation:

Determine the cause or causes of the incident. 
 Analyze the facts and circumstances of the 

incident to identify the underlying factors that 
led to the incident. 

 Identify the underlying factors that made the 
unsafe conditions, acts, or procedures possible 
and identify health and safety deficiencies. 
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What are the supervisors 

responsibilities?

 Section 117 states that a supervisor must ensure the 

health and safety of all workers reporting to the 

supervisor. 

 Supervisors must inform workers of the hazards of the 

work and by law, is a subject matter expert in how to get 

the job done safely and in compliance with the Act and 

the Regulation. 

 Supervisors are required to comply with the Act and 

Regulation, consult and cooperate with the Joint 

Committee and cooperate with Board officers.
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What are the worker/Union representative’s 

responsibilities

Section 116 of the Act states that worker’s must take 

reasonable care to protect their own safety as well as the 

safety of other workers at the workplace, comply with the 

Act and Regulation and with the safe work procedures, use 

protective equipment as required, report any defect in the 

equipment assigned, avoid horseplay, show up for their shift 

unimpaired by drugs, alcohol or any other substance and to 

report contraventions of the Act, Regulations or Board 

orders to their supervisor, cooperate with the joint 

committee and cooperate with Board officers.
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What are the worker/Union representative’s 

responsibilities cont’d

Section 130 of the Act sets out the duties and functions of 

the joint health and safety committee. These include:

 identifying situations that may be unhealthy or unsafe for 

workers and provide advice on effective solutions

 deal with worker complaints about occupational health 

and safety

 consult with workers and the employer on occupational 

health & safety matters; recommend educational 

programs and monitor their effectiveness
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What are the worker/Union representative’s 

responsibilities cont’d

 provide advice on programs and policies required by law 

and monitor the effectiveness

 provide advice on proposed changes to the workplace or 

work processes; ensure accident investigations and 

regular inspections are carried out and participate in 

inspections, investigations and inquiries.
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What are the worker/Union representative’s 

responsibilities cont’d

 Jointly investigate accidents

 Errors and Omissions – what to look out for:

o Believing carelessness is a cause 

o Assuming contradictory evidence indicates falsehood 

o Conducting court room interviews 

o Asking for signed statement 

o Looking for only one basic cause 

o Neglecting the personal feelings of others 

o Violating confidentiality 
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Other

Definitions:

 An accident is an unplanned, unwanted event 

that disrupts the orderly flow of the work 

process. It involves the motion of people, objects 

or substances.

The term “incident”: 

 Includes an accident or other 
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Other cont’d

The term “incident” cont’d: 

 occurrences which resulted in or had the 

potential for causing an injury or occupational 

disease.

 Relates to any undesired or unwanted event that 

could (or does) degrade the efficiency of the 

business operation. This may include accidents, 

quality or production problems or security 

breaches such as theft. 

85



Other cont’d

WorkSafeBC has an app for phones whereby the 

Regulations, etc can be accessed.

See: 

http://www.worksafebc.com/news_room/resources/

2012/OHSAppAvailableAndroid.asp
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Additional Resources

http://www.worksafebc.com/regulation_and_policy/legislat

ion_and_regulation/new_legislation/bill_9/default.asp

http://www.worksafebc.com/regulation_and_policy/legislat

ion_and_regulation/new_legislation/bill_35/default.asp

http://www2.worksafebc.com/Topics/AccidentInvestigation

s/Resources.asp?ReportID=34413&_ga=1.16144817.647

098879.1453172096
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Additional Resources

http://www.ccohs.ca/oshanswers/hsprograms/investig.html

http://www.osach.ca/products/ffacts_e/lap_132.pdf

http://www.nifc.gov/safety/safety_reprtsInvest.html
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Additional Resources Cont’d

Forms:

http://www.worksafebc.com/forms/assets/PDF/52E40.pdf?

_ga=1.16144817.647098879.1453172096

Investigations Guide Book:

http://www2.worksafebc.com/pdfs/CertificationandTrainin

g/JHSC/JHSC_Investigations_Workbook.pdf

http://www2.worksafebc.com/pdfs/CertificationandTrainin

g/JHSC/JHSC_Investigations_Facilitator.pdf
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Additional Resources Cont’d

Contacting WorkSafeBC:

 1-888-621-SAFE (7233) toll-free in B.C. and Alberta and 

(604) 276-3100 in the Lower Mainland 

To report an accident: 

 Monday – Friday, 8:30 a.m. to 4:30 p.m. (604) 276-3100 

or toll-free in Canada 1 888 621-SAFE (7233) 

 After office hours: Toll Free 1 866 WCB-HELP 

(922-4357)
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Additional Resources Cont’d

To report an injury: 

 worksafebc.com 

 Workers can also call Teleclaim at 1 888 

WORKERS (1.888.967.5377) 
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Thanks for participating!

STAY SAFE!
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The information presented in these conference 

materials are the views of the author and not the 

views of the Canadian Union of Public Employees 

(“CUPE”), CUPE Locals, or employees of CUPE.  

These materials are without prejudice and precedent to any labour 

relations matters; grievances; collective agreement bargaining and 

contract negotiation; labour relations board adjudication and 

applications; Workers’ Compensation claims and appeals; or any other 

proceeding.   These materials cannot be used in any other proceeding.
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