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Second Circuit Decides Consutuuona]; Significance of
‘Blockmg on Twitter in Trump Case

By Mark A. Cuthbertson and
Matthew DéLuca

Viewed by many as different and a dis-
ruptor, President Trump seems more like
a run-of-the-mill politician in his dis-
taste for criticism on Twitter. His actions
to block critics on Twitter are at the heart
of the Second Circuit’s recent decision in
Knight First Amendmerit Institute, et al v.
Donrald J. Trump, et al, F3d_ (24 Cir.
2019), whlch uitlmately held that Presi-
'1__11ega1 v1ewpomt

s acoount

up the iat acuve .
_1s ot entltled to

to the pubhc at Iarge _

v the messages

censor selected users
because they express
views with which he
disagrees.” e
In reaching its deci-
sion, the Second Cir-
cuit provided the. fol-
lowing helpful primer.
on Twitter and “its in-
teractive features:
Twitter is a-social ‘media piatfonn that

allows its users 1o eIectromcally send mes-
sages of limited length to the pubho After

creating an account; a: user can post | thelr

‘own messages of ‘the platform (referred 0
sers. nay: also respond to.
 others {replying), reptib-
lish the mesgages of others (retweeting),
or convey approval or acknowiedgment

as tweeting):

form” . .
one another. If User A follows User B, then

--.'user s tweet, 4 “com-
"When- viewing a

im DeLuca
: .the original fweet and

:ﬁ mcludes both the ﬁrst—level replies (replies
“to the’ omgmal tweef) and second-level re-
o phes (rephes to the first-level replies). The -
“‘corameént -threads” “reflect multiple over-
lappmg ‘conversations’ among and across
- groups of users” and: are a “large part” of

&C‘

what makes Twitter a ““social’ media plat-
. Twitter users can also “follow”

-of another’s message -
by - “hkmg” the “es-
' - User B. This prevents User B from see-
“user veplies to another
~tweets. User B, if blocked by User A, is
f.-ment thread” is creat- ‘umable to reply to, retweet, or like any of
eet, this - comment
.ithread appears below -

all of User B’s tweets appear in User A’s
“feed” . .. Conversely, User A can “block™

ing User A’s timeline or any of User A’s
User A’s tweets. Similarly, User A will not

see any of User B’s tweets and will not be
notified if User B mentions User A.

- While the court noted there were var- =

ious - “workarounds” that would allow
‘each of the individual plaintiffs fo engage

with President Trump’s: account after be- -

ing blocked, it was stipulated by the par-
ties that as a consequence of having been
blocked the individual plaintiffs were bur-
dened in their ability to view or diréctly
reply to the President’s tweets-dand to-par-

{Continued on page 35)

ticipate in the comment threads associated
therewith.

Ultimately, the Second Circuit affirmed
the District Court’s decigion, which found
that the “interactive space™ associated
with each tweet constituted a public forum
“in which other users may directly interact
with the content of the tweets by . . . re-
plying to retweeting or liking the tweet.”
Knight First Amendment Inst. at Colum-
bia Univ. v. Trump, 302 F. Supp. 3d 541
(5.D.N.Y. 2018). By blocking the individ-
ual plaintiffs because of their expressed
political views in those replies, it conclud-
ed that President Trump: ‘had engaged in
viewpoitit discrimination..

In aﬂirmmg ‘that’ .demslon the - Second -

Circnit : oons1dere_ : '_d.rejected President
Trump’s fotir main arguments: (1): that when
he blocked th ui dual piamt:ﬁ's he was
exercising ptivate, personal
account; (2} that the act of blocking was not
state action; (3) that even if the account was
a public forum; blocking does not prevent
the individual plaintiffs from accessing the
forum’ aud (4) that the President’s posts on
Twitter ate. govemment gpeech to which the
First Amendment does not apply.

In addressing the ‘first” argument, the
court explained that the government’s con-
" tention that‘the President’s use of the ac-
count is private  “fotnders in the face of
the uncontested evidence in the record of
substaritial 4nd pervasive government in-
. volvement with and control over the ac-
count.” Finding the evidence. of the of-
ficial nature of the President’s Twitter
account 10:be “overwhelming,” it exam-
ined how the President has consistent-
ly used the _account 4s-an zmportant tool
of governance and: outreach since he took
office. The court ‘noted that ‘the page is
'longmg to, and operat-
ed by, the President,’ » and his tweets are
presewed as. fﬁcml records™ by the Na-
'under the"Pfemdentxal Re-

cords Acts. It also -n:ot_ed the'._ofﬁoial'faotion :
he has taken through Twitter, such as an-
nouncmg policy initiatives and termmat~'

ing his chief of staff. .
On the second argumeént, Whether a state

action was invelved, the court oonc]uded '
acts incan
official capacity when he tweets ‘we con=

that “because the President

clude that he acts in the same" capamty

when he blocks those who dlsagree wn:h.:_*_'
him.” As such, it found that blocking the
individual plaintiffs constltuted state ac~'

tion for First Amendment. PULPOSES..

In addressing the President’s third At
is v Randal 9
established that the President is‘a govern- -~ which he

gument, the court explamed that once

ent actor wﬂ:h respect to ‘the use of his

and “replymg and retweetmg are m _ssages

that a uget broadcasts and i -such are

deniably speech A,

workarounds” to bemg biock
dened the mdmdual plamhf’f s speech

same scrutmy as’ contentabased bans, ﬂns
was sufficient for F:rst Amendment v1oia= 3

tion. Ultimately, the court concluded that
“when the govemment has dlscrumnaied}

against a speaker based on the speaker-s
viewpoint, the ability to engage in’ othy

speech does not crre that: constmmonal; '

shortcoming.”

Finally, the court tejécted the claim that

the President’s -account was government.
speech. - The court explairied that ‘while -

the President’s initial tweets are: povern-

‘ment. speech; and thus not required to be
viewpoint neutral, “the retweets, replies,
‘and likes of other ueers in:response to-his
__'tweets are ot govemment speech under
Sany, formulation.” = -

The: Second Cn'oult’

t that matter in any forum). ‘How-
criticism

dec:s;ox_z : _-15'._.;'111 '.
‘keeping with the weight of authority from. -
- the other courts that have considered these -
-issues. Leachng among ‘those ' cases  is -
.the Fourth Circuit’s ‘decision in Davzson'f
F- d-'666 (4“’ Clr 2019}

' organ v, Bevm 298
) Ky 2018), whlch' :
'motlon for a: prehm- [
:'icmt noted, its decision. did ot ‘sddress .
“ whether - an ‘elected official violates the
Constitunon by ‘excluding persons from i
- wholly: private social media accounts ot - e
- -whether. private social media’ corpanies

.emg cnhczzed -on social: media_.'f; - bound by’ the First Amendment when -

1878 part of havmg a
e .;ro‘bust and healthy debate in -our-democ-
- racy, which the Second Circuit highlight-
ed when it concluded its opinion by stat-.
“ing that “if the First Amendment means
-anythmg, it meaiis’ that the best response;'
10 dlsfavored speech on matters of pisblic
‘concern’is more: speech not less.”
“The Dlstnct Court; in'a footnote to its
: dec:smn made the’mterestmg suggesuon'

B i

that another function available on Twit-

ter, “muting,” might have been a-means to

gettle the case. It stated that if President
- ‘Fromp unblocked those who he:had been
~ blocked and instead muted them that this -~
would have passed constitutional muster.”
-“Muting” is a Twitter function that would -
restore the individual plaintiffs’ ability.go
" interact directly  with-(including by reply- - SHEEE
‘ing directly fo) tweets from the @realDon- -

aldTrump account . while preserving the - o

President’s ability to-ignore tweets sent

by users from whoin he does ot wishto =+

hear: While'the partles did ot settlebased

on thiS suggest:ton it-is an approaeh that
- a more thin-skinned public official might
“consider. By “muting” someone.on Twit- . "
5= ter, apubho official will no longer see erit- 7
- ical ‘comments ‘but the  rest of the world
g".wﬂl They can thereby do-what they are = -
“entitled to do under the First ‘Amendment, .
* ignore their critics; but still avoid uncom 0
stitutional - censorsh:p by allowing their =~
~eritics to use their watter account asa fo- o
The - rum in'which to speak S SR
e Ultrmateiy, the issue of “blockmg __
“on Twitter seems to'be subject toapret-
1y strazghtforward constitutional analysis. - L

‘However,’ stay tuned. As the Second Cir- :

policing their platfornis. As was noted ina
eoncurrence in the Hourth’ Cm;uxt decigion

in Dav:san, those: and other more nuanced R
1ssues are hkely to anse it 'the near ﬁ;ture o
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