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BUT THE SYSTEM IS AGAINST THEM.

Despite all the empty promises from politicians and the tears 
shed for past Stolen Generations, Aboriginal children today are  
11 times more likely to be taken from their families than their 
non-Indigenous counterparts.  

THIS IS A CONTINUING STOLEN GENERATION AND WE MUST 
URGENTLY WORK TO CHANGE THIS. 

These reforms to child protection laws are all based on the 
recommendations of the Family is Culture report (FIC Report), 
authored by the leading First Nations academic Professor 
Megan Davis. That report was commissioned by the NSW 
Government and given unique access to the files and systems  
of the state protection system. 

Despite this, the government has refused to implement the raft 
of essential legislative reforms contained in the FIC Report. This 
discussion paper, and the draft law reform it describes, is my 
office’s attempt to make good on the promise to First Nations 
families contained in the FIC Report. The reforms are intended  
to put First Nations children first and to keep families together. 
The reforms proposed in this paper are vital and long overdue. 

This is a complex area of the law, which intersects culture, 
bureaucratic practice and multiple Acts of Parliament. My office 
is keen to hear from stakeholders and the community about the 
effectiveness of these proposed changes. To assist this process, 
we have produced this detailed discussion paper.

FOR DECADES GOVERNMENTS HAVE BEEN PROMISING TO 
STOP TEARING APART FIRST NATIONS FAMILIES. IT’S TIME  
TO DELIVER ON THAT PROMISE.

I urge you to support this work and stand alongside  
First Nations children and families in their struggle to  
stay together. 

In solidarity, 
 
 
 
 
 
David Shoebridge, Greens MP

A note from  
David Shoebridge

For years I've been working with Aboriginal families 
who are determined to keep families together, to 
raise their children on Country and within culture. 

Artwork by Nioka Chatfield
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For more than 60,000 years - at least 2,000 generations - 
First Nations families and extended kinship structures have 
been raising their children in culture and on Country.  
There is a wisdom and strength in this that bureaucracies 
and child protection structures refuse to acknowledge.  
We acknowledge it here, and we aim to ingrain that  
respect in the laws of NSW. It is an act of continuing 
violence against First Nations families that sees them  
bear the brunt of state ‘welfare’ systems and institutions 
that hurt instead of help them.

The disproportionate number of First Nations children 
taken from their families by state laws and institutions 
exposes and exacerbates a deep fracture in our society. 
First Nations families are subjected to laws, policies and 
practices that disproportionately and severely harm them, 
a harm that comes from the legacy and ongoing processes 
of colonisation. First Nations people are not involved or 
empowered in decisions that impact their lives, instead they 
face an often hostile system which fails to understand them,  
their families or their culture.

The trauma of family separation cannot be underestimated 
- its legacy is far reaching and long-lasting, impacting  
lives for generations. First Nations children removed from 
their families and placed in out-of-home care are 16  
times more likely to be in youth justice supervision than 
those who are not, increasing their likelihood of adult 
incarceration. Having a criminal record is in turn a key 
driver of unemployment, poverty and substance abuse. 
These are cycles of disadvantage and trauma that link  
back to child removals.

Successive governments have made countless promises 
over decades, yet families are still being torn apart and 
deprived of their kin and culture. In October 2019 the FIC 
Report delivered 126 systemic recommendations to reform 
the child protection system for First Nations children. 
However the Government has stated it will not consider  
any of the recommended legislative reforms until 2024.  
By then, countless more families will be irrevocably 
damaged by the system. This is plainly unconscionable.

Greens MP David Shoebridge is proposing to introduce 
the “Family is Culture Review” Bill to enact the urgent and 
vital legislative changes recommended by the FIC Report. 
The Bill is based on the fundamental principle that First 
Nations children belong with kin and on Country and that 
First Nations families and Elders know what is best for their 
families and must be empowered decision-makers when it 
comes to First Nations children. Core to these changes is a 
greater legal recognition of the right to self-determination: 
First Nations people and organisations must be empowered 
and resourced to decide their own lives. The Bill also 
legislates more robust mechanisms for transparency, 
oversight and accountability, and mandates more active 
efforts to provide services and support for families.

This Family is Culture Review Bill is the result of ongoing 
discussions and assistance from a variety of organisations 
and individual stakeholders. Their assistance has been 
invaluable in producing this draft. The final draft of the  
Bill is a product of the recommendations of the FIC Report, 
input from stakeholders, the work of David Shoebridge’s 
Parliamentary office together with drafting assistance from 
Parliamentary Counsel. Our office accepts full responsibility 
for any gaps or errors and looks forward to your assistance 
in improving the draft.

This Bill will not fix all the problems or remedy the great 
harm of the ongoing Stolen Generations. But these are 
tangible reforms that will keep more families together and 
help to break cycles of violence and trauma. Two years 
after the FIC Report was handed to the NSW Government  
it is time for the Parliament to act. These are reforms that 
do more than say sorry, they are essential steps towards 
ensuring it doesn’t happen again.

HOW TO MAKE A SUBMISSION 

Please email David.Shoebridge@parliament.nsw.gov.au,  
call (02) 9230 3030, or complete the short feedback form  
at davidshoebridge.org.au/FIC

All feedback is welcome - submissions do not need to be 
formal. If you need assistance in making a submission 
please contact us.

Summary 
Family, Country and Culture

Image Credit: Padraic Gibson
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The Bringing Them Home report into the Stolen 
Generations was released in 1997 and made 54 
recommendations to address the continued practice of 
removals. These included that reparation be made to 
all who suffered because of forcible removal policies, 
and that all Australian Parliaments and police forces 
acknowledge and apologise for their roles in the laws 
and policies of forcible removal. A number of other 
recommendations addressed the needs of Stolen 
Generations members and their families, as well as other 
Aboriginal and Torres Strait Islander people regarding 
language, culture and history, mental health, the ongoing 
removal of children, and self-determination.

Thousands of Australians participated in the Sorry  
Book campaign, described as ‘the people’s apology’  
and culminating in the first National Sorry Day on 26  
May 1998. 

The report ultimately led to the Australian Government’s 
historic National Apology, delivered in February 2008 by 
then Prime Minister Kevin Rudd. Candles arranged on the 
lawn outside Parliament House blazed a promise: Sorry, 
The First Step.

24 years on from the Bringing Them Home report, 
the removal of First Nations children continues at an 
alarming rate.

Sorry means you  
don’t do it again 

“We kept coming across a pattern of Stolen 
Generation members whose children, then 
grandchildren and even their great-grandchildren 
had ended up in care.” 

- Aunty Glendra Stubbs, former CEO of Link-
Up, supporting Aboriginal people affected by 
government policies.

“We apologise for the hurt, the pain and suffering that 
we, the parliament, have caused you by the laws that 
previous parliaments have enacted. We apologise for the 
indignity, the degradation and the humiliation these laws 
embodied. We offer this apology to the mothers, the fathers, 
the brothers, the sisters, the families and the communities 
whose lives were ripped apart by the actions of successive 
governments under successive parliaments.” 

- Prime Minister Kevin Rudd, 13 February 2008

Image Credit (Opposite): Padraic Gibson
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First Nations children are 11 times more likely to be in out-of-home care than non-Indigenous children and represent  
42% of those in long-term out-of-home care (2 years or more).

81% of all First Nations children in out-of-home and other supported care are on long-term (permanent to age 18) care 
orders, therefore considered “at serious risk of permanent separation from their families, cultures and communities”. 

In NSW, the number of First Nations children on long-term care orders is twice the national average.

The number of First Nations children in out-of-home care across Australia will more than double by 2029 if urgent action  
is not taken.

Source: The Australian Institute of Health and Welfare, May 2021, and the Family Matters Report 2020, produced by SNAICC, the peak group representing 
all Indigenous child care organisations in Australia. Quote from Richard Weston, then Co-Chair of the Family Matters National Campaign.

The removal of First Nations children severs important cultural, spiritual and family ties and causes long-lasting trauma  
for generations of families. 

More than one third of adult First Nations people are descended from older generations who were removed, according to the 
2021 “Make Healing Happen” report, which provides an in-depth insight into the experiences of Stolen Generations survivors. 
The report describes a “gap within a gap” whereby “Stolen Generations survivors and their descendants carry higher levels 
of disadvantage compared to other Aboriginal and Torres Strait Islander peoples, who are already at a disadvantage in 
Australia.” 

The report highlights the urgent need for governmental policy responses to support healing, including through strengthening 
identity, reconnecting with culture, restoring relationships and supporting communities to create and lead change. Vitally,  
this also includes addressing ongoing child removals: “For Stolen Generations, healing also means keeping children safe  
with family, and addressing the rates of out-of-home care and juvenile detention.”

Of the 99 deaths in custody investigated in 1991 in the Royal Commission into Deaths in Custody, it was found that almost  
half had previously been removed from their parents. 

Evidence of the immense intergenerational trauma and grief caused by past removals demonstrates even more clearly  
the need to break this damaging cycle. 

REMOVAL OF AUSTRALIA'S INDIGENOUS CHILDREN ESCALATING 

THE LEGACY OF LOSS 

“There is no reason for our babies to be taken. Our babies aren’t orphans.” 

Gomeroi and Biripi woman Helen Eason knows the pain of having her children removed. 

“I had four of my children removed from me. I spent 7 years fighting for one of my children,” she says. “Our babies 
belong with family and community. My kids became wards of the state when they had a caring family who could 
have taken them in. I wanted my son to go to my mother but DOCS said she wasn’t a suitable carer.”

“I’ve been a mum for 24 years, and 16 years of that was having DOCS in my life. There was no support. You’re left 
in that struggle on your own.”

Helen’s mother, Aunty Hazel Collins, formed Grandmothers Against Removals to advocate for an end to child 
removals, and Helen continues this legacy of activism. She has also established “Nelly’s Healing Centre,” seeking to 
prevent child removals and support Aboriginal people impacted by them.

“As parents and as a people we are shamed. And we carry that shame from what the system does to us. We need 
to stop the pain and trauma of kids being taken from their families and growing up out of culture and away from 
their community,” Helen says. “It’s a continuing stolen generation and it needs to stop.” 

Helen also understands the transformative power of healing: “If families are provided support and services from 
the beginning, we can prevent kids being removed and keep families together.”  

CASE STUDY

“In communities where culture is strong, the force of identity and the knowledge of each other, the knowledge 
of our ancestors is a shield against racist remarks and negative stereotypes. Knowing family, community and 
connecting to culture, to land, to waters—these are the things that build up our young. (…) What happens when 
we destroy people’s links with their culture and deprive them of their sense of identity, strip them of their dignity, 
of their sense of belonging? The results are catastrophic.” 

– Andrew Jackomos, the inaugural Victorian commissioner for Aboriginal children and young people

Aunty Hazel Collins addresses a rally to stop child removals, with her daughter Helen Eason (centre)
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“The 2019 Family Is Culture review recommendations 
are the roadmap to close the gap and reduce the 
overrepresentation of Aboriginal children and young people 
in out-of-home-care in NSW. Implementing the legislative 
reforms recommended by Professor Megan Davis and her 
team are essential to uphold Aboriginal children and young 
people’s rights to grow up strong in family, community and 
culture. The reforms would mean that more of our kids and 
families get the early support they need so that they are less 
likely to enter the statutory system, and those that do are 
more likely to be restored to their families. Importantly, it 
also removes adoption as an option for Aboriginal children 
and young people, which our communities do not support.”

-  John Leha, AbSec CEO, NSW Child, Family  
and Community Peak Aboriginal Corporation

In September 2016, the former Minister for Family and 
Community Services in NSW announced an Independent 
Review of Aboriginal Children and Young People in Out of 
Home Care (OOHC). This followed the “Our Kids our Way: 
Hearing the Voices of Aboriginal People Ministerial forum” 
which highlighted the over-representation of Aboriginal 
children and young people in OOHC. 

Led by Professor Megan Davis, a Cobble Cobble woman 
and constitutional lawyer and public law expert, the FIC 
Report examined the reasons for the disproportionate 
and increasing number of Aboriginal children and young 
people in OOHC in NSW. It considered systems, policies 
and practices as well as the involvement of children, family, 
community, service sector and carers in decision-making for 
Aboriginal children and young people in OOHC. 

A core aim of the FIC Report was to improve implementation 
of the Aboriginal and Torres Strait Islander Child and Young 
People Placement Principle, and especially Section 13 of the 
Children and Young Persons (Care and Protection) Act 1998. 
The Report sought to identify the reasons for the high and 
increasing rates of First Nations children in OOHC and to 
develop strategies to reduce the number of those currently  
in care, those entering care, and improve pathways  
to family reunification.

"There was a 15 per cent increase in the number of 
Aboriginal children entering care from 2011 to 2016 
compared to a 3 per cent increase of non-Aboriginal 
children. We need to understand why this is occurring  
to address this alarming trend." 

-  Brad Hazzard, then Minister for Family  
and Community Services.

The Family is Culture  
Report

Image Credit: Padraic Gibson
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THE ABORIGINAL AND TORRES STRAIT ISLANDER CHILD PLACEMENT PRINCIPLE

The Principle includes five core elements, reflected in the Children and Young Persons 
(Care and Protection) Act:

•  Prevention: that governments actively support families to address risks, preventing harm and 
preserving families

•  Partnership: that statutory authorities work with Aboriginal people and their organisations in the 
design and delivery of child and family systems with as much self-determination as possible

•  Placement: where Aboriginal children require alternate care, placement must follow a hierarchy that 
prioritises their family and kin, their Aboriginal community, and the broader Aboriginal community 
before placements outside of their family and culture

•  Participation: Aboriginal children and young people, their families and communities have the right  
to participate in all decisions that affect their lives, and the lives of their children

•  Connection: all decisions must value every Aboriginal child’s right to be connected to their family, 
community, culture and Country, and support them to do so.

The principle aims to keep Aboriginal families together, and to protect every Aboriginal child’s right to 
their community and culture. 

BUT IT IS ROUTINELY IGNORED, AS EVIDENCED IN THE FIC REPORT.

The “Family is Culture Review” Bill 2021 will ensure the Aboriginal Child Placement Principle is properly 
legislated within the provisions of the Child Protection Act, honouring and respecting the fundamental 
truth that children belong with their families, community and culture, and that to remove them causes 
irrevocable harm.

With unprecedented access to departmental files to review the circumstances of a large cohort of 
Aboriginal children in OOHC, the FIC Report is the first ever to include a comprehensive evidence-
base regarding casework practice and to develop recommendations based on this. Its findings were 
alarming: widespread non-compliance with legislation and policy and a child protection system 
that is failing to protect or support Aboriginal children and their families. The FIC Report outlined the 
need for greater recognition of the right of Aboriginal peoples to self-determination and for stronger 
transparency, oversight and accountability. The Report made 126 systemic recommendations to the 
way the NSW Government delivers services and over 3,000 recommendations relating to specific 
children and young people. 

The NSW government delivered a formal response to the FIC Report on 7 July 2020 and announced 
administrative reforms, however it has said it will not consider the recommended changes to 
legislation and court processes until a planned review of the Care Act in 2024. Given the seriousness 
of the FIC Report’s findings and the urgency of its recommendations, this refusal to act  
is unacceptable. 

In November 2020 and May 2021, the government issued reports on its progress responding to the 
FIC recommendations. Again it made clear a much-needed legislative review would not even begin 
until 2024. Given the systemic failure and bias against First Nations families produced by the current 
legislative framework, this lack of action cannot stand.

A BROKEN PROMISE 

DISCUSSION PAPER: FAMILY IS CULTURE REVIEW BILL OCTOBER 2021
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The Children and Young Persons (Care and Protection) 
Amendment (Family is Culture Review) Bill 2021 has been 
drafted by Greens MP David Shoebridge. It implements 
17 critical legislative recommendations from the FIC  
Report that will empower and protect First Nations  
families and communities.

When a proposed change to the law is first introduced  
into Parliament it is called a “Bill.” If a Bill is supported  
by a majority of MPs in Parliament it becomes a law or  
an Act of Parliament.

The full title of this Bill is the Children and Young Persons 
(Care and Protection) Amendment (Family is Culture  
Review) Bill 2021. Because that is such a mouthful it is 
referred to in this discussion paper as the Family is Culture 
Review Bill. The Family is Culture Review Bill implements 
recommendations of the FIC Report to amend a number  
of Acts of the NSW Parliament. 

A COPY OF THE FAMILY IS CULTURE REVIEW BILL IS 
INCLUDED AT THE END OF THIS PAPER. THE BILL MAKES 
AMENDMENTS TO THE LAW IN THREE BROAD AREAS:

1)   Amendments to the Children and Young Persons  
(Care and Protection) Act and Regulation;

2)   Amendments to the Adoption Act and Regulation;

3)   Other amendments to related Acts.

 
The Way Forward

THE FAMILY IS CULTURE REVIEW BILL IS SET OUT IN 8 
SEPARATE PARTS, EACH CALLED A “SCHEDULE”, REFERRING 
TO DIFFERENT PIECES OF LEGISLATION TO BE AMENDED. 
FOR EASE OF REFERENCE, SEE BELOW FOR LINKS TO THE 
LEGISLATION TO BE AMENDED.

Schedule 1: Children and Young Persons  
(Care and Protection) Act 1998

Schedule 2: Children and Young Persons  
(Care and Protection) Regulation 2012

Schedule 3: Children's Guardian Act 2019 No 25

Schedule 4: Adoption Act 2000 No 75

Schedule 5: Adoption Regulation 2015

Schedule 6: Advocate for Children and Young People Act 
2014 No 29 

Schedule 7: Children  
(Protection and Parental Responsibility) Act 1997 No 78 

Schedule 8: Ombudsman Act 1974 No 68  

Image Credit: Padraic Gibson

HOW TO MAKE A SUBMISSION 

Please email David.Shoebridge@parliament.nsw.gov.au, 
call (02) 9230 3030, or complete the short feedback form 
at davidshoebridge.org.au/FIC

All feedback is welcome - submissions do not need to be 
formal. If you need assistance in making a submission 
please contact us.
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“The system is rigged - instead of working to keep families together and addressing 
systemic problems such as entrenched poverty and inadequate housing and health, 
it seems designed to take children away.” - David Shoebridge MP

In NSW, more than $2 billion is spent on child protection and out-of-home  
care every year, but only $150 million is spent on early intervention to keep 
families together.

Families are often crying out for help for months and years before children are 
removed; they lack access to support and services to address entrenched issues 
such as poverty, inadequate housing and health, including mental health services.  

Modelling on the Victorian child protection system found that investing $190 
million every year for the next 10 years would save the government at least $2 
billion and prevent 1,460 children from entering out-of-home or residential care 
over the same period.*

The FIC Report highlighted that “data shows that Aboriginal children are known to 
this system early, highlighting opportunities for early intervention, prevention and 
diversion away from care and protection.” It also noted “the need for trauma-
informed, dignity driven and culturally appropriate work before children enter 
care, and where they do enter care, to support restoration.”

The “Family is Culture Review” Bill mandates that the Department must take 
“active steps” tailored to the circumstances of the individual child or young person 
and their family to reduce the need for children to be removed. These steps 
include the provision of family support services that are accessible, adequately 
resourced, culturally appropriate, and where possible designed and delivered by 
Aboriginal or Torres Strait Islander community-controlled organisations. If made 
law, the Minister will also be accountable to this, required to table in Parliament 
a plan that sets out the steps taken to provide family support services, as well 
as measures taken to promote self-determination and participation in decision 
making. (See Recommendations 25 and 26, and Sections 13A and 13B of the Bill).

The Bill further provides that the Children’s Court must take into account whether 
or not sufficient services have been provided to help families have their children 
restored to them before considering permanent removal (Section 79AA).

*Modelling by Berry Street child protection charity and Social Ventures Australia, updated August 2020.

FIXING THE IMBALANCE:  
MANDATING EARLY INTERVENTION & SUPPORT

Image Credit: Padraic Gibson
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The existing NSW child protection framework uses 
the language of self-determination, including in 
the legislation and in policy documents, however 
these brief references mask the reality in practice. 
As highlighted by AbSec in its submission to the 
FIC Report, the Government has failed “to enshrine 
genuine Aboriginal self-determination into the child 
and family system.” The lack of real self-determination 
for First Nations people in the child protection system 
is a key driver of systemic injustice and was cited by 
stakeholders to the FIC Report as a core contributor  
to the Aboriginal child protection crisis in NSW.

The Bringing Them Home Report advocated for  
the recognition of what the FIC Report refers to as  
a “strong form” of self-determination in Aboriginal 
OOHC, including the transfer of power from the 
Australian state to First Nations peoples in the area of 
child protection. These recommendations have never  
been implemented.

Sustained and effective advocacy by Grandmothers 
Against Removals led to the 2015 development of the 
guiding principles for strengthening the participation 
of the local Aboriginal community in child protection 
decision-making. Despite this, and notwithstanding the 
Care Act referencing the Aboriginal and Torres Strait 
Islander Child Placement Principle, these vital elements 
remain poorly implemented.

 
Enacting self determination

Self-determination requires more than consultation 
because consultation alone does not confer any  
decision-making authority or control over outcomes. 
Self-determination also requires more than participation 
in service delivery because in a participation model the 
nature of the service and the ways in which the service is 
provided have not been determined by Indigenous peoples. 
Inherent in the right of self-determination is Indigenous 
decision-making carried through into implementation. 

- Bringing them Home report, 1997

FOR THE FIRST TIME THIS BILL LEGISLATES A DEFINITION 
OF SELF-DETERMINATION:

"self-determination means the collective right of Aboriginal 
communities and Torres Strait Islander communities 
to - freely pursue their economic, social and cultural 
development, and develop and implement culturally 
appropriate processes, services, supports and frameworks 
that engage and empower Aboriginal children  
and families".

THIS FAMILY IS CULTURE REVIEW BILL SEEKS  
TO DELIVER ON THE PROMISE OF MEANINGFUL  
SELF-DETERMINATION THROUGH LEGISLATING  
ELEMENTS OF THE COLLECTIVE RIGHT, INCLUDING BY:

•  Legislating a definition of self-determination.

•  Requiring the Children’s Court to set out how it has 
applied the principle of self-determination.

•  Enshrining a stronger mandate for Aboriginal 
Community Controlled Organisations (ACCOs) in the 
child protection system including:

  the Children’s Court must not make a final care order 
unless it expressly finds that the permanency plan has 
been approved by a recognised ACCO;

  the Court must provide the opportunity for a 
representative of the relevant community or an  
ACCO with a relevant connection to the community   
to be heard.

•  Holding government accountable: the Minister must 
table in Parliament a plan that sets out the actions taken 
to engage with First Nations people to negotiate and 
agree to the implementation of programs and strategies 
that promote self-determination.

 

These changes are consistent with the recommendations 
in the FIC Report and will deliver substantial elements of 
self-determination in the system. They are achievable and 
meaningful. They are not intended to be the end point of 
reform in this space.

We acknowledge that these measures fall short of 
fully realising the right of First Nations people to self-
determination - to exercise full autonomy and self 
governance - however we intend this as a first crucial 
step toward more comprehensive legal recognition and 
implementation of the elements of this right. 
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•  Recommendation 11 - to exclude for-profit organisations 
from providing out-of-home care services. This is 
implemented in Schedule 3 of the Bill, Amendment to 
Section 72 of the Children’s Guardian Act 2019.

•  Recommendation 15 - to include a public interest defence 
to disclosures about children affected by the child 
protection system. This is implemented in the amendment 
to Section 105 of the Children and Young Persons (Care 
and Protection) Act 1998 - henceforth “Care Act”.

•  Recommendation 17 - clarifying that the NSW 
Ombudsman can respond to complaints regarding 
matters currently before a court, or likely to come 
before a court where doing so would not interfere with 
the administration of justice. This is implemented in the 
amendment to Section 13 of the Ombudsman Act 1974.

•  Recommendation 19 - to provide for parliamentary 
oversight of the out-of-home care functions of the Office 
of the Children's Guardian. This is implemented in the 
amendments to Section 37 of the Advocate for Children 
and Young People Act 2014.

•  Recommendation 20 - to ensure that the Office of the 
Children’s Guardian does not have the power to accredit 
agencies that have not demonstrated compliance with 
the accreditation criteria. This is implemented in the 
amendments to the Children and Young Persons (Care 
and Protection) Regulation 2012; see also Schedule 3 of 
the Bill, Amendment to Section 72(2A) of the Children’s 
Guardian Act 2019.

•  Recommendation 25 - to mandate the provision of 
support services to prevent entries into care.  This is 
implemented with the proposed new Sections 13A and  
13B of the Care Act.

THE “FAMILY IS CULTURE REVIEW” BILL ADDRESSES 17 KEY RECOMMENDATIONS 
MADE IN THE REPORT, INCLUDING:

THIS BILL WOULD PREVENT THE ADOPTION OF FIRST 
NATIONS CHILDREN.

•  Recommendation 26 - to require 'active efforts' to 
prevent Aboriginal children from entering out-of-home 
care. See new Sections 13A and 13B of the Care Act.

•  Recommendation 48: The NSW Government should 
repeal s 106A(1)(a) of the Children and Young 
Persons (Care and Protection) Act 1998 (NSW). This is 
implemented with the proposed amendment to omit 
Section 106A(1)(a) from the Care Act. 

•  Recommendation 54 - to require consideration of specific 
alternatives prior to removal. See new Sections 13A and 
13B of the Care Act.

•  Recommendation 64 - to require judicial officers to 
consider the known risks of harm to Aboriginal children 
of being removed from their parents and family. 
Recognising the known harm from any child removal 
must be the fundamental starting point in any court 
process considering removal. This is implemented with 
the proposed the new Section 93AA of the Care Act.

•  Recommendation 65 - to enable a Court exercising 
criminal jurisdiction with respect to a child to require the 
attendance of a delegate of the Secretary where the 
Secretary has parental responsibility for the child. This is 
about real-time accountability in the Childrens’ Court. It 
is implemented with the proposed new Section 7A in the 
Children (Protection and Parental Responsibility) Act 1997.

•  Recommendation 71 - ensuring that provisions of the Act 
adequately reflect the five elements of the Aboriginal 
Child Placement Principle. This is implemented with the 
proposed amendments to Section 13 and the new Section 
93AA of the Care Act.

•  Recommendation 112 - amending s83 of the Act to 
provide a more active role for the Children's Court 
in ensuring restoration is a preferred option. This is 
implemented though the proposed new section 83A  
of the Care Act.

•  Recommendation 113 - amending s83 to require the 
Children's Court to consider placement with relatives, 
kin or community if there is no realistic possibility of 
restoration within a reasonable period. See new section 
83A of the Care Act.

•  Recommendation 117 - amending s79(10) to ensure 
that the maximum period imposed on orders including 
restoration (24 months) is linked to appropriate service 
provision to support parents to achieve restoration in that 
time. This is proposed to be implemented through the 
new Section 79AA, and amendment to the note in Section 
83 of the Care Act.

•  Recommendation 121 - amending numerous provisions 
(including the Adoption Act 2000) to ensure that adoption 
is not an option for Aboriginal children in out-of-home 
care. This is implemented through proposed amendments 
to Section 10A and new Sections 12A and 12B together 
with the deletion of Section 78A(4) of the Care Act. See 
also various amendments under Schedule 4, Amendment 
of Adoption Act 2000 No 75, and Schedule 5, Amendment 
of Adoption Regulation 2015. Note there is express 
exclusion from these amendments, and a proposed 
separate regulation making power, with regards to Torres 
Strait Islander children recognising their distinct cultural 
practices regarding adoption.

•  Recommendation 123 - providing for the rules of evidence 
to apply in care and protection matters in certain 
circumstances. This is proposed to be implemented  
with the new Section 93(3A) of the Care Act.  

I am acutely aware of the importance of our families and 
kin, based in strong communities, bound together by our 
law and culture that can drive healing, help in reconnection 
and bring a resurgence of intergenerational care and 
responsibility for everyone and everything. 

This is how we grow strong kids, how we’ve brought them 
into a connected, embracing and vibrant world since the 
beginning of time. 

-  June Oscar AO, a Bunuba woman and Aboriginal  
& Torres Strait Islander Social Justice Commissioner.

HOW TO MAKE A SUBMISSION 

Please email David.Shoebridge@parliament.nsw.gov.au, 
call (02) 9230 3030, or complete the short feedback form 
at davidshoebridge.org.au/FIC

All feedback is welcome - submissions do not need to be 
formal. If you need assistance in making a submission 
please contact us.
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Explanatory note
This explanatory note relates to this Bill as introduced into Parliament.

Overview of Bill
The object of this Bill txt

Outline of provisions
Clause 1 sets out the name (also called the short title) of the proposed Act.
Clause 2 provides for the commencement of the proposed Act on the date of assent to the
proposed Act.
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The Legislature of New South Wales enacts—

1 Name of Act
This Act is the Children and Young Persons (Care and Protection) Amendment
(Family Is Culture Review) Act 2021.

2 Commencement
This Act commences on the date of assent to this Act.
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Schedule 1 Amendment of Children and Young Persons 
(Care and Protection) Act 1998 No 157

[1] Section 3 Definitions
Insert in alphabetical order in section 3(1)—

Aboriginal and Torres Strait Islander Child and Young Person Placement
Principles—see section 13.

[2] Section 10A Permanent placement principles
Note. Recommendation 121

Insert after section 10A(3)(c)—
(c1) if it is not practicable or in the best interests of a Torres Strait Islander

child or young person to be placed in accordance with paragraph (a) or
(b), the next preference is for cultural adoption of the child or young
person as provided for in section 12B,

[3] Section 10A(3)(d)
Omit “,”. Insert instead “.”.

[4] Section 10A(3)(e)
Note. Recommendation 121

Omit the paragraph.

[5] Section 11 Aboriginal and Torres Strait Islander self-determination
Insert after section 11(2)—

(3) In this section—
self-determination means the collective right of Aboriginal communities and
Torres Strait Islander communities to—
(a) freely pursue their economic, social and cultural development, and
(b) develop and implement culturally appropriate processes, services,

supports and frameworks that engage and empower Aboriginal children
and families.

[6] Section 12A
Note. Recommendation 121

Insert after section 12—

12A Aboriginal children and young people cannot be adopted 
Adoption is not to be considered as an option for an Aboriginal child or young
person.
Note. See section 33 of the Adoption Act 2000.

12B Cultural adoption for Torres Strait Islander children and young people
(1) Adoption is not to be considered as an option for a Torres Strait Islander child

or young person.
Note. See section 37 of the Adoption Act 2000.

(2) Despite subsection (1) the parental rights and responsibilities for a Torres
Strait Islander child or young person may be permanently transferred to a
cultural parent of the child or young person in accordance with a scheme
prescribed by the regulations for the purposes of this section.
Page 3
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(3) In this section—
cultural parent of a child or young person, is a person who, in accordance with
customary child rearing practices in the Torres Strait, agrees with the child or
young person’s birth parents to accept the permanent transfer of the parental
rights and responsibility for the child or young person from the birth parents.   

[7] Section 13 Aboriginal and Torres Strait Islander Child and Young Person Placement 
Principles

Note. Recommendation 71

Insert before section 13(1)—
(1A) In the application of this Act to matters involving Aboriginal children and

young people and Torres Strait Islander children and young people, all
decision makers are to apply each of the following elements of the Aboriginal
and Torres Strait Islander Child and Young Person Placement Principle that
are relevant to the decision being made— 
(a) prevention, which recognises that children and young people should be

brought up by their own family and community,
(b) partnership, which recognises that Aboriginal or Torres Strait Islander

community representatives should be involved in all decision making
concerning the protection of children and young people,

(c) placement, which deals with where a child or young person should be
placed if removed from their family

(d) participation, which aims to ensure that children and young persons
and their parents participate in all decision making concerning the
protection of the child or young person,

(e) connection, which recognises that a child or young person in
out-of-home care must be supported to maintain their connection to
their family, community and culture.

[8] Sections 13A and 13B
Note. Recommendations 25, 26 and 54

Insert after section 13—

13A Aboriginal and Torres Strait Islander family support
(1) It is acknowledged that the placement of Aboriginal and Torres Strait Islander

children or young persons in out-of-home care can have serious negative
consequences for the children or young persons concerned, their families and
the indigenous community as a whole.

(2) Consequently, it is a principle to be applied in the administration of this Act
that the Secretary is to take active steps to reduce the need for Aboriginal and
Torres Strait Islander children and young people to be removed from their
families and placed in out-of-home care.

(3) Without limiting the general application of the principle in subsection (2), the
Secretary must take active steps to reduce the need for Aboriginal and Torres
Strait Islander children and young people to be removed from their families
and placed in out-of-home care, when exercising functions and powers under
this Act including, but not limited to powers and functions under—
(a) section 17,
(b) section 37,
(c) section 63,
Page 4
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(d) section 85.
(4) Active steps for the purposes of this section must be tailored to the

circumstances of the individual child or young person and their family and
include, but are not limited to—
(a) the provision of family support services that are—

(i) accessible, and
(ii) adequately resourced, and

(iii) culturally appropriate, and
(iv) so far as is practicable, designed and delivered by Aboriginal or

Torres Strait Islander community-controlled organisations, and
(b) considering the use of—

(i) parent responsibility contracts as provided for in Chapter 4, Part
3, Division 2, and

(ii) parent capacity orders as provided for in Chapter 5, Part 3, and
(iii) temporary care arrangements as provided for in Chapter 8, Part 3,

Division 1, and
(c) other steps prescribed by the regulations.

13B Accountability
Note. Recommendations 25 and 26

(1) Within 12 months of the commencement of section 13A, the Minister is to
table in both houses of Parliament a plan that sets out the following—
(a) the active steps that will be taken under section 13A to provide family

support services to Aboriginal and Torres Strait Islander families and
communities,

(b) how the active steps taken under section 13A will be delivered,
(c) how the active steps taken under section 13A will be funded.

(2) On or before 1 April and 1 October each year, the Minister is to table a report
in both houses of Parliament setting out the following— 
(a) the Government’s achievements against the plan required by subsection

(1),
(b) the actions the Minister has taken to engage with Aboriginal and Torres

Strait Islander people to negotiate and agree about the implementation
of programs and strategies that promote self-determination as provided
for in section 11,

(c) the means approved by the Minister under section 12 for Aboriginal and
Torres Strait Islander families, kinship groups, representative
organisations and communities to participate in—
(i) decisions made concerning the placement of Aboriginal and

Torres Strait Islander children and young persons in out-of-home
care, and

(ii) other significant decisions made under this Act that concern
Aboriginal and Torres Strait Islander children and young persons,

(d) the Minister’s assessment of the effectiveness of the actions reported
under paragraphs (b) and (c).

[9] Section 61A
Insert after section 61—
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61A Application for care orders—Aboriginal and Torres Strait Islander children and 
young people
(1) This section applies to a care application for an Aboriginal or Torres Strait

Islander child or young person other than an application for an emergency care
and protection order under section 46.

(2) The requirements imposed by this section are in addition to the other
requirements imposed under this Act. 

(3) The care application must be accompanied by a report that—
(a) provides a detailed justification for any removal, and
(b) demonstrates the removal is the least intrusive option that could be

employed.
(4) The regulations may prescribe information that must be included in a report

under subsection (3).

Drafting note 3.1 I remain concerned that subsection (3)(a) remains vague, but
appreciate the difficulties in providing greater certainty around it. I have attempted to
give an avenue to address this by the regulation making power in subsection (4). 

[10] Section 63 Evidence of prior alternative action
Insert after section 63(1)—

(1A) If the Secretary fails to provide the information required by subsection (1) the
Children’s Court may— 
(a) dismiss a care application made for a child or young person, or
(b) discharge a child or young person who is in the care responsibility of the

Secretary from that care responsibility.
(1B) If the Children’s Court is satisfied the information provided by the Secretary

under subsection (1) demonstrates that alternatives to a care order, including
the provision of family support and assistance, were not adequately
considered, the Court may—
(a) dismiss a care application made for a child or young person, or
(b) discharge a child or young person who is in the care responsibility of the

Secretary from that care responsibility.

[11] Section 78A Permanency planning
Note. Recommendation 121

Omit section 78A(4).

[12] Section 79AA
Note. Recommendation 117

Insert after section 79—

79AA Aboriginal and Torres Strait Islander children and young people—special 
circumstances
(1) This section applies if the Children’s Court is considering making an order

under section 79(1)(b) for an Aboriginal or Torres Strait Islander child or
young person.

(2) When determining if there are special circumstances for the purposes of
section 79(10), the Court is to take the following matters into account—
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(a) the steps the Secretary has taken under section 13A to provide support
services to the family of the child or young person,

(b) the availability of other support services that are reasonably required to
support the restoration of the child or young person to their parents.

[13] Section 83 Preparation of permanency plan
Note. Recommendation 121

Omit the note after section 83(4). Insert instead—
Note. Section 12A provides that adoption is not to be considered as an option for
Aboriginal and Torres Strait Islander children and young people.

[14] Section 83(5)
Note. Recommendation 112

Omit subsections (5)–(9). Insert instead—
(5) In this section and section 83A—

parent means—
(a) the child’s or young person’s birth parent, or
(b) if the child or young person has been adopted—the child’s or young

person’s adoptive parent.
reasonable period means a period not exceeding 24 months.

[15] Section 83A
Note. Recommendations 112 and 113

Insert after section 83—

83A Consideration of permanency plan by Children’s Court
(1) The Children’s Court is to decide whether to accept the Secretary’s assessment

of whether or not there is a realistic possibility of restoration within a
reasonable period—
(a) in the case of a child who is less than 2 years of age on the date the

Children’s Court makes an interim order allocating parental
responsibility for the child to a person other than a parent—within 6
months after the Children’s Court makes the interim order, and

(b) in the case of a child or young person who is 2 or more years of age on
the date the Children’s Court makes an interim order allocating parental
responsibility for the child or young person to a person other than a
parent—within 12 months after the Children’s Court makes the interim
order.

(2) Despite subsection (1), the Children’s Court may extend, by up to 3 months,
the period in which it is to decide if it will accept the Secretary’s assessment
of whether or not there is a realistic possibility of restoration if having regard
to the circumstances of the case if the Court considers it—
(a) appropriate, and 
(b) in the best interests of the child or young person.

(3) If the Children’s Court does not accept the Secretary’s assessment, it may
direct the Secretary to prepare a different permanency plan.

(4) The Children’s Court must not make a final care order for a child or young
person who is not an Aboriginal or a Torres Strait Islander unless it expressly
finds—
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(a) that permanency planning for the child or young person has been
appropriately and adequately addressed, and

(b) that prior to approving a permanency plan involving restoration there is
a realistic possibility of restoration within a reasonable period, having
regard to—
(i) the circumstances of the child or young person, and

(ii) the evidence, if any, that the child or young person’s parents are
likely to be able to satisfactorily address the issues that have led
to the removal of the child or young person from their care.

(5) In the case of a child or young person who is an Aboriginal or a Torres Strait
Islander, the Children’s Court must not make a final care order unless it
expressly finds—
(a) that permanency planning for the child or young person has been

appropriately and adequately addressed, and
(b) that all efforts have been exhausted to facilitate placement with a

member of the child’s or young person’s extended family or kinship
group, as recognised by the Aboriginal or Torres Strait Islander
community to which the child or young person belongs, and

(c) that, prior to approving a permanency plan that does not involve
restoration, there is no realistic possibility of restoration within a
reasonable period, having regard to the following—
(i) the circumstances of the child or young person,

(ii) the evidence, if any, that the child’s or young person’s parents, if
given appropriate family support as provided for in section 13A,
are likely to be able to satisfactorily address the issues that have
led to the removal of the child or young person from their care,
and

(d) that the permanency plan includes a cultural plan that explicitly states
how it will support continuing contact with the child's or young person's
Aboriginal or Torres Strait Islander family, community and culture, and

Drafting note 3.2 Please consider whether there should be a regulation
making power to allow for the prescribing of a framework etc for the cultural plan

(e) the permanency plan has been approved by a recognised Aboriginal
community controlled organisation.

(6) For the purposes of subsections (4)(a) and (5)(a), the permanency plan need
not provide details as to the exact long term placement for the child or young
person but must contain sufficient detail to allow the Court to understand—
(a) the child’s or young person’s needs, and
(b) how the child’s or young person’s needs will be met.

(7) A permanency plan is of no effect until approved by the Children’s Court.

[16] Section 87 Making of orders that have a significant impact on persons
Insert after section 87(2)—

(2A) If the child or young person the subject of application is an Aboriginal or a
Torres Strait Islander the Court must—
(a) consider the effect of the order on the relevant Aboriginal or Torres

Strait Islander community, and
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(b) provide an opportunity to be heard to—
(i) a representative of the relevant community, or 

(ii) a member of an Aboriginal Community Controlled Organisation
with a relevant connection to the community.

(2B) Regulations may be made to prescribe criteria for the recognition of
community representatives and Aboriginal Community Controlled
Organisations for the purposes of subsection (2A)(b). 

[17] Section 93 General nature of proceedings
Note. Recommendation 123

Insert after section 93(3)—
(3A) The Children’s Court may make a determination under subsection (3)—

(a) if both of the following apply—
(i) a party to the proceeding applies for the rules of evidence to apply

to the proof of a fact,
(ii) the court is of the view that proof of that fact is or will be

significant to the determination of the proceedings, or 
(b) if the court is otherwise of the view that it is in the interests of justice to

direct that the laws of evidence apply to the proceedings or part of the
proceedings.

[18] Section 93AA
Note. Recommendations 64 and 71

Insert after section 93—

93AA General principle for proceedings concerning Aboriginal and Torres Strait 
Islander children or young people
(1) In any proceedings before the Children’s Court concerning Aboriginal and

Torres Strait Islander children or young people, the Court is required to— 
(a) presume that the removal of a child or young person from their family,

or community—
(i) causes harm, and

(ii) contributes to breaking the child or young person’s connection to
country, and

Drafting note 3.3 I have approached this on the basis that the term “country” is
used as a cultural concept rather than a geographic one, and that  “removal from
country” could be misapplied as meaning physical moving. Please advise if I
have approached this incorrectly.  In any event we may need to define the
concept of country.
Again I feel the need for some guidance on how to appropriately reflect a
cultural concept in statutory language.

(b) actively consider the Aboriginal and Torres Strait Islander Child and
Young Person Placement Principles.

(2) The presumption in subsection (1)(a) is rebuttable.
(3) When giving its reasons for a decision under Chapter 5 that involves an

Aboriginal or Torres Strait Islander child or young person the Children’s Court
must set out—
Page 9

b2021-008/d06/b2021-008BOD.fm 8/9/21, 03:09 pm



draft

Children and Young Persons (Care and Protection) Amendment (Family Is Culture Review) Bill 2021 [NSW]
Schedule 1   Amendment of Children and Young Persons (Care and Protection) Act 1998 No 157
DR
AF
T

(a) how it has considered the presumption in subsection (1)(a), and
(b) if the presumption in subsection (1)(a) has been rebutted, the grounds

for the rebuttal, and
(c) how it has applied the following—

(i) the Aboriginal and Torres Strait Islander Child and Young Person
Placement Principles,

(ii) the principle of self-determination as provided for in section 11, 
(iii) the principle of participation as set out in section 12.

Section 105 Publication of names and identifying information
Note. Recommendation 15

Insert after subsection (5)—
(5A) Despite subsection (5), it is a defence to prosecution for an offence under

subsection (2) if it is proved that the publication or broadcast of the name of a
child or young person was—
(a) in good faith, and
(b) in the public interest.

[19] Section 106A Admissibility of certain other evidence
Omit section 106A(1)(a).

[20] Section 248A Collection of information by Secretary and Children’s Court
Insert after section 248A(3)—

(4) If information is made publicly available in accordance with regulations made
under subsection (2)(c) the information must be made available in a manner
that ensures the identity of any person to whom the information relates must
not be readily ascertainable.

[21] Schedule 3 Savings, transitional and other provisions
Insert at the end of the Schedule, with appropriate Part and clause numbering—

Part Provisions consequent on enactment of Children 
and Young Persons (Care and Protection) 
Amendment (Family Is Culture Review) Act 2021

Definition
In this Part—
amending Act means the Children and Young Persons (Care and Protection)
Amendment (Family is Culture Review) Act 2021.

Drafting note 3.4 There will need to be some savings and transitional provisions
developed. There is no point doing this until we settle the rest of the drafting. Relevant
areas will include Children’s Court proceedings, adoption processes that are underway
and existing accreditations that have been granted based on substantial compliance.
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Schedule 2 Amendment of Children and Young Persons 
(Care and Protection) Regulation 2012

Note. Recommendation 20

[1] Clause 49 Determination of application for accreditation
Omit “wholly or substantially” from clause 49(1).

[2] Clause 50 Accreditation notice
Omit clause 50(2).

[3] Clause 54 Accreditation criteria must be wholly satisfied
Omit the clause.

[4] Clause 66 Accreditation—shortening, suspension and cancellation
Omit clause 66(2)(f).

[5] Clause 66(2)(g) 
Omit “, at any time after the agency had been accredited for at least 12 months,”.
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Schedule 3 Amendment of Children’s Guardian Act 2019 No 
25

[1] Section 72 Designated agencies—general
Note. Recommendation 11

Omit section 72(1)(b). Insert instead—
(b) a charitable or non-profit organisation, or part of a charitable or

non-profit organisation, that arranges the provision of
out-of-home care.

[2] Section 72(2A)
Note. Recommendation 20

Insert after subsection (2)—
(2A) Compliance with standards prescribed under subsection (2) is mandatory and

accreditation must not be granted based on substantial compliance.
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Schedule 4 Amendment of Adoption Act 2000 No 75
Note. Recommendation 121

[1] Section 8 What principles are to be applied by persons making decisions about the 
adoption of a child?
Omit section 8(1)(f) and (g).

[2] Section 33 
Omit sections 33–36. Insert instead—

33 No adoption of Aboriginal children
An Aboriginal child must not be placed for adoption. 

[3] Section 37 
Omit sections 37–39. Insert instead—

37 No adoption of Torres Strait Islander children
(1) A Torres Strait Islander child must not be placed for adoption. 
(2) Despite subsection (1) a Torres Strait Islander child or young person may

undergo cultural adoption, as provided for in the Children and Young Persons
(Care and Protection) Act 1998.

[4] Section 46 What is an adoption plan?
Omit section 46(3).

[5] Section 46(4)
Omit “and relevant Aboriginal or Torres Strait Islander”.

[6] Sections 64 Consent to adoption of Aboriginal child
Omit the section.

[7] Section 65 Consent to adoption of Torres Strait Islander child
Omit the section.

[8] Section 67 When can Court dispense with consent of person other than the child?
Omit section 67(1)(d)(iii).

[9] Section 80 Preliminary hearings
Omit section 80(2).

[10] Section 90 Court to be satisfied as to certain matters
Omit sections 90(1)(e) and (f). Insert instead— 

(e) the child is not an Aboriginal child, and
(f) the child is not a Torres Strait Islander child, and

[11] Section 90(1)(h)
Omit “in the case of a child (other than an Aboriginal or Torres Strait Islander child)—”.

[12] Section 195 Consultation with Aboriginal persons
Omit the section.
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[13] Section 196 Consultation with Torres Strait Islander persons
Omit the section.

[14] Schedule 3 Savings, transitional and other provisions
Insert at the end of the Schedule, with appropriate Part and clause numbering—

Part Provisions consequent on enactment of Children 
and Young Persons (Care and Protection) 
Amendment (Family Is Culture Review) Act 2021

Definition
In this Part—
amending Act means the Children and Young Persons (Care and Protection)
Amendment (Family is Culture Review) Act 2021.

Drafting note 3.5 The same comment about transitional arrangements is made here.

[15] Dictionary
Omit the definitions of—
Aboriginal child placement principles and Torres Strait Islander child placement
principles
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Schedule 5 Amendment of Adoption Regulation 2015
Note. Recommendation 121

1 Clause 80 Form of consent
Omit clause 80(1)(i).

2 Clause 86 Consent to adoption of Aboriginal child or Torres Strait Islander child
Omit the clause.
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Schedule 6 Amendment of Advocate for Children and Young 
People Act 2014 No 29

Note. Recommendation 19

Section 37 Functions of Committee
Insert at the end of section 37(1)(b)(ii)—

, or
(iii) the Children’s Guardian Act 2019 in relation to out–of–home

care, including the accreditation and oversight of agencies
arranging for or providing out-of-home care,
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Schedule 7 Amendment of Children (Protection and Parental 
Responsibility) Act 1997 No 78

Note. Recommendation 65

Section 7A
Insert after section 7—

7A Attendance of Secretary at proceedings
(1) This section applies to a child who, under the Children and Young Persons

(Care and Responsibility) Act 1998, is— 
(a) under the parental responsibility of the Minister administering that Act,

or
(b) in the care responsibility of the Secretary within the meaning of that

Act.
(2) A court exercising criminal jurisdiction with respect to a child to whom this

section applies may require the attendance, at the place where the proceedings
are being or are to be conducted, of a representative of the Secretary. 
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Schedule 8 Amendment of Ombudsman Act 1974 No 68
Note. Recommendation 17

Section 13 Decision for investigation
Insert after section 13(5)—

(6) To avoid doubt, the Ombudsman may investigate a complaint despite there
being related court proceedings, either underway or anticipated, provided that
in the Ombudsman’s opinion the investigation is unlikely to adversely effect
those proceedings.
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