
Jeffrey S. Zellan 

Decisions of Interest 

(Drafted on behalf of the Hon. James E. d’Auguste, J.S.C. and provided with his consent) 

 

Solomone and Co. v Reisner-Rosenberg, 157255/2018 (Oct. 28, 2019) 

Tenant, the grandson of the former (deceased) tenant of record, held to be entitled to a rent-

stabilized renewal lease as a “family member.” Neither the landlord’s co-op conversion under a 

non-eviction plan, nor the fact that tenant moved into the apartment post-conversion, extinguished 

tenants statutory successorship rights. 

 

M.K. v. YM/YWHA, 151184/2019 (Jan. 29, 2020) 

Plaintiff brought an action under the New York City Human Rights Law against the owners of a  

summer camp for retaliation claiming that shortly after she retained counsel in relation to the a 

prior alleged sexual harassment incident, she was subjected to a “humiliating” interview process 

to be rehired for the following summer, which allegedly was not required of similarly situated 

returning counselors.  Denying the dismissal, the Court held that although the summer camp was 

located outside the City, the NYCHRL applied as plaintiff lived in the City, defendant maintained 

executive offices in the City, and at least part of the plaintiff’s job (picking up and dropping off 

the campers from a school bus) occurred in the City.  The Court also found that, even though the 

summer camp ultimately re-hired the plaintiff, the NYCHRL does not require “ultimate action” or 

“adverse employment action,” but rather, a retaliation claim under the NYCHRL requires only that 

the actions by the employer were “reasonably likely to deter a person from engaging in protective 

activity,” which plaintiff sufficiently pled, particularly in light of the close temporal proximity 

between the alleged protected activity and the alleged retaliatory conduct.  

 

Davis v. Structure Tone, 155796/2015 (Sept. 1, 2020) 

In a Labor Law and negligence action brought by a construction electrician for injuries sustained 

when he tripped over a protruding electrical junction box located in a darkened passageway, 

defendants moved for summary judgment dismissing the complaint asserting, among other things, 

that defendants had no notice of the alleged hazards and that there were inconsistencies in certain 

alleged prior descriptions of the accident by plaintiff, including a reference to slipping on an 

unidentified “wet greasy substance” near the junction box.  In denying defendants motion, the 

Court found that there were sufficient issues of fact in dispute regarding the degree to which 

defendants may have had notice of the alleged tripping hazard, and that alleged inconsistencies in 

plaintiff’s prior statements were an issue of fact and credibility for the jury. 

 

Reynolds v. The City of New York, 150574/2015 (Jan. 2, 2020) 

Holding that while certain contract provisions between the city and its contractors might have 

limited liability between and among the parties in relation to contractual indemnification, such 

contract language cannot serve to preclude liability to the plaintiff for her injuries under a 

negligence theory against all of the defendants if the defendant created the alleged defect claimed 

to have caused the trip and fall, regardless of the delegation of liabilities among the defendants in 

their contracts. 

 

Kalaba v. Macy’s, Inc., 160667/2017 (Mar. 5, 2019) 

In a decision affirmed unanimously by the Appellate Division, First Department, the Court granted 

plaintiffs’ motion to vacate their default in opposing defendants” motion to strike plaintiffs’ 

complaint where plaintiffs demonstrated they were unaware that their former counsel failed to 

respond to discovery or oppose the motion to strike, plaintiff set forth a potentially meritorious 

claim, and there was no unfair prejudice to defendant by restoring the action.  
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SALOMONE & COMPANY
L.L.C., Plaintiff–Appellant,

v.
Amanda Reisner ROSENBERG

et al., Defendants–Respondents.
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Law Offices of Hariri & Crispo, New York (Ronald D. Hariri
of counsel), for appellant.

Grad & Weinraub, LLP, New York (Catharine A. Grad of
counsel), for respondents.

Friedman, J.P., Manzanet–Daniels, Oing, Kennedy, JJ.

Opinion
*1  Order, Supreme Court, New York County (James Edward

D'Auguste, J.), entered December 2, 2019, which denied
plaintiff's motion for summary judgment, granted defendants'
cross motion to dismiss the complaint, and referred the
matter for a hearing on attorneys' fees, unanimously affirmed,
without costs. Appeal from decision, same court and Justice,
entered November 1, 2019, which granted the same relief,
unanimously dismissed, without costs.

The motion court properly granted summary judgment to
defendants, dismissing the complaint and setting the matter
down for a hearing to calculate their reasonable attorneys'
fees based on the court's finding that defendants were rent-
stabilized tenants who were entitled to succession under the
Rent Stabilization Code (9 NYCRR [RSC] § 2523.5[b][1] ).

The parties do not dispute that in 1975, Milton Reisner
(Reisner), the father of defendant Amanda Reisner Rosenberg
(Reisner Rosenberg) and grandfather of defendant Eli

Rosenberg (Rosenberg) entered into a rent-stabilized lease
for the subject apartment. The building was converted to
cooperative ownership under a non-eviction plan in or
about 1984, and Reisner elected not to purchase shares
in the cooperative. Plaintiff Salomone & Company L.L.C.
(plaintiff) was issued the shares associated with the apartment
and continued to rent the apartment to Reisner, never
disputing that the apartment remained rent-stabilized during
Reisner's lifetime under General Business Law § 352–eeee(2)
(c)(vii), which provides in pertinent part, “Non-purchasing
tenants who reside in dwelling units subject to government
regulation as to rentals and continued occupancy prior to the
conversion of the building ... to cooperative or condominium
ownership shall continue to be subject thereto” (see also
Matter of 160 Bleecker St. Owners, Inc. v. Division of Hous. &
Community Renewal, 27 A.D.3d 369, 370, 812 N.Y.S.2d 495
[1st Dept. 2006]). There is no dispute that defendants moved
into the apartment with Reisner in or about 2003, five years
before his death in 2008.

Under these undisputed facts, plaintiff properly granted
Reisner Rosenberg a rent-stabilized lease upon Reisner's
death under the Code's succession statute (RSC § 2523.5[b]
[1] ). Plaintiff's contention that this was a mutual mistake
because the subject apartment became destabilized upon
Reisner's death is contradicted by the terms of the non-
eviction conversion plan, the governing statutes, and case law
(GBL § 352–eeee [2][c][vii]; see also Matter of Sangro Mgt.
Corp. v. New York State Div. of Hous. & Community Renewal,
25 A.D.3d 330, 331, 807 N.Y.S.2d 338 [1st Dept. 2006]).
While the relevant period for determining a party's rights as a
non-purchasing tenant under a cooperative conversion plan is
the time of the conversion, the relevant period for determining
if a family member of the non-purchasing tenant protected by
the Code is entitled to succession is two years before the non-
purchasing tenant's vacatur (id., RSC § 2523.5[b][1] ).

*2  Given that plaintiff expressly argued to the motion
court that defendants moved into the apartment in 2003,
and Reisner died in 2008, there is no basis to disturb the
motion court's finding that Reisner Rosenberg was entitled
to succession under RSC § 2523.5(b)(1). Because nothing
in the record contradicts Rosenberg's evidence that he lived
in the apartment with his mother for two years before her
vacatur, the motion court properly found that he, too, was
entitled to succession. Plaintiff's contention that the record
did not establish defendants' respective residency in the
apartment is belied by its signed admission in the record that
Reisner Rosenberg lived in the apartment for two years before
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Reisner's death, the Division of Housing and Community
Renewal registration statements listing her as the tenant for
the apartment for the period 2009 through 2018, the affidavit
of plaintiff's manager averring that defendants moved into the
apartment in 2003, and plaintiff's failure to rebut the evidence
before the motion court.

All Citations

--- N.Y.S.3d ----, 188 A.D.3d 615, 2020 WL 6877458, 2020
N.Y. Slip Op. 06969

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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155796/2015   DAVIS, BEVAN vs. STRUCTURE TONE, INC. 
Motion No.  001 

 
Page 1 of 4 

 

The following e-filed documents, listed by NYSCEF document number (Motion 001) 46, 47, 48, 49, 50, 
51, 52, 53, 54, 61, 63, 81, 82, 83, 85 

were read on this motion to/for    JUDGMENT - SUMMARY . 

   

Upon the foregoing documents, the motion is granted in part as follows:  

This is an action under Labor Law Sections 241(6), 200, and common law negligence. 1  On 

November 3, 2014, while working as a construction electrician for Polo Electric (“Polo”) at a 

construction project located at 330 West 34th Street (the “building”), plaintiff Bevan Davis was 

walking through a hallway from the elevator when his left foot allegedly slipped on a “wet greasy 

substance” and “kicked an electrical junction box sticking up from the floor.”  See, Lynch aff p. 1-

2 [NYSCEF Doc. No. 81].  After plaintiff’s foot struck the floor box, Mr. Davis tripped and fell 

onto both knees and hands.  Plaintiff claims that in addition to these slipping and tripping hazards 

in the hallway, the hallway itself was very dark because defendants allegedly failed to turn on the 

temporary construction lighting in this passageway and work area. 

 
1 Defendants' motion appears to seek summary judgment on a Labor Law 240(1) claim, but plaintiff, in his opposition 

papers, expressly “withdraws any 240(1) claim, to the extent it was made.”  Lynch aff at p. 1, n. 1. 

 SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

 

PRESENT:
  

HON. JAMES EDWARD D'AUGUSTE 
 

PART IAS MOTION 55EFM 

 Justice        

---------------------------------------------------------------------------------X   INDEX NO.  155796/2015 

  

  MOTION DATE  

  
  MOTION SEQ. NO.  001 

  

DECISION + ORDER  
ON MOTION 

BEVAN DAVIS, 
 
                                                     Plaintiff,  
 

 

 - v -  

STRUCTURE TONE, INC., NEW YORK & COMPANY, INC., 
VORNADO OFFICE MANAGEMENT LLC, VORNADO 
REALITY LP, VORNADO REALITY TRUST, 330 WEST 
34TH SPE CORP., 330 WEST 34TH SPE LLC, 330 WEST 
34TH MANAGER SPE LLC, VORNADO 330 WEST 34TH 
LLC 
 
                                                     Defendants.  

 

---------------------------------------------------------------------------------X  
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Defendants Vornado Office Management LLC, Vornado Reality LP, Vornado Realty 

Trust, 330 West 34th SPE Corp., 330 West 34th SPE LLC, 330 West 34th Manager SPE LLC, 

Vornado 330 West 34th LLC (collectively “owner-defendants”) were the owners of the project, 

and Structure-Tone, Inc. (“Structure-Tone”) was owner-defendants’ general contractor.  Structure-

Tone hired subcontractors, including plaintiff’s employer, Polo.  The project involved interior 

construction of the building for a new tenant, defendant New York & Company, Inc.   Plaintiff 

claims that as a result of his fall, plaintiff suffered injury to his left knee, which required surgery 

and left him permanently disabled from working as a construction electrician. 

Contrary to defendants’ assertions, there are triable issues of fact that preclude summary 

judgment in defendants’ favor on plaintiff’s Section 200 and common law negligence 

claims.  Even if defendants did not have notice of an alleged slippery or wet substance, thereby 

precluding liability under Section 200 or common law negligence for that alleged hazard, the same 

cannot be said of the protruding junction box and the allegedly deficient lighting, of which 

defendants would have been aware of and/or created.  In this regard, the Court rejects defendants’ 

assertion that plaintiff’s deposition testimony makes “very clear that the alleged cause of the 

plaintiff's accident was the substance he claims existed on the floor not the junction 

boxes.”  Plaintiff testifies that a wet or slippery substance caused his foot to slip into the box 

installed on the floor over which he tripped and fell.  While defendant might assert that his 

testimony is inconsistent, that is an issue for a jury to decide.  Additionally, the project manager 

for defendant Structure-Tone testified that the “typical” installation of these electrical boxes would 

have been for them to be installed flush to the concrete slab (thereby eliminating it as a potential 

tripping hazard), which required workers to core drill holes into the floor and place the boxes into 

the holes, but that because it was considered temporary (20 weeks), defendants opted for the more 
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time efficient and less costly method of surface mounted boxes.  Lynch aff at p. 6-7.  Also, both 

accident reports, as well as plaintiff’s testimony, indicate that the passageway in which plaintiff 

was injured was “dimly lit,” or that “the lights hadn’t been turned on.”    

Such hazards could also be found to violate 12 NYCRR 23-1.7(e)(1) as a tripping hazard 

within a passageway as there is testimony that there was apparently a safer way to install the 

junction box, allegedly exacerbated by the lighting that is described to have been dim or not turned 

on.  Accordingly, plaintiff raises triable issues of fact with regard to his claim under Labor Law 

Section 241(6) to the extent that it relates to an alleged violation of 12 NYCRR 23-1.7(e)(1).  

However, plaintiff’s claims under Section 241(6) arising from all other industrial codes, including 

12 NYCRR 23-1.7(e)(2) and 12 NYCRR 23-1.7(d), are dismissed as plaintiff has failed to present 

evidence of a prima facie violation of any other code section.  As the alleged tripping hazard (the 

electrical junction box) was not debris, tools or other scattered materials, but an integral part of the 

construction project, 12 NYCRR 23-1.7(e)(2) is inapplicable. See, Ernest Thomas V. Goldman 

Sachs Headquarters, LLC, 109 A.D.3d 421, 970 N.Y.S.2d 224 (1st Dept.2013).  Further, regarding 

the alleged violation of 12 NYCRR 23-1.7(d), there is no evidence of what the alleged slippery 

substance was, when it was there, how long it had been there, or whether defendants or anyone 

else through whom defendants could be held vicariously liable, had notice of such alleged slipping 

hazard.    

ORDERED, that defendants’ motion for summary judgment seeking dismissal of 

plaintiff’s causes of action under Labor Law Section 200 and common law negligence is denied; 

and it is further 

ORDERED, that defendants’ motion for summary judgment seeking dismissal of 

plaintiff’s cause of action under Labor Law Section 240(1) is granted; and it is further 
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ORDERED, that defendants’ motion for summary judgment seeking dismissal of 

plaintiff’s cause of action under Labor Law Section 241(6) is denied to the extent that such claims 

arise from an alleged violation of 12 NYCRR 23-1.7(e) but granted with regard to all other alleged 

code violations. 

This is the decision and order of the Court, 

 

09/01/2020      $SIG$  

DATE      JAMES EDWARD D'AUGUSTE, J.S.C. 

         CHECK ONE:  CASE DISPOSED  X NON-FINAL DISPOSITION   

  GRANTED  DENIED X GRANTED IN PART  OTHER 

APPLICATION:  SETTLE ORDER    SUBMIT ORDER   

CHECK IF APPROPRIATE:  INCLUDES TRANSFER/REASSIGN  FIDUCIARY APPOINTMENT  REFERENCE 
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Plaintiffs–Respondents,
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Attorneys and Law Firms

Lester Schwab Katz & Dwyer, LLP, New York (Daniel S.
Kotler of counsel), for appellant.

Doyle & Broumand, LLP, Bronx (Michael B. Doyle of
counsel), for respondents.

Friedman, J.P., Renwick, Richter, Mazzarelli, Oing, JJ.

Opinion
*501  Order, Supreme Court, New York County (James

Edward D'Auguste, J.), entered March 13, 2019, which, in
this action for personal injuries, granted plaintiffs' motion to
vacate their default in opposing defendant's motion to strike
the complaint, unanimously affirmed, without costs.

The motion court providently exercised its discretion in
granting plaintiffs' motion pursuant to CPLR 5015 to vacate
their default in opposing defendant's motion. Plaintiffs
demonstrated that they were unaware that their former
counsel had failed to respond to defendant's initial discovery
demands and to oppose the motion to strike the complaint
(see Hamilton v. National Amusements, Inc., 167 A.D.3d
431, 86 N.Y.S.3d 888 [1st Dept. 2018]). Furthermore, the
injured plaintiff's affidavit set forth a potentially meritorious
negligence claim at this stage of the *502  proceedings and,
given the absence of any prejudice to defendant, plaintiffs'
claims should be resolved on the merits (see Yea Soon Chung
v. Mid Queens LP., 139 A.D.3d 490, 29 N.Y.S.3d 805 [1st
Dept. 2016]).

All Citations

177 A.D.3d 501, 110 N.Y.S.3d 549 (Mem), 2019 N.Y. Slip
Op. 08367

End of Document © 2020 Thomson Reuters. No claim to original U.S.
Government Works.
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