
People’s Alliance PAC 2018 Questionnaire 
for North Carolina  Appellate Division Judicial Candidates 

 

Please return this completed questionnaire along with a resume or biographical statement 
describing your education, work history, community service, and prior political experience                        

as soon as possible, but by  
July 20, 2018 at the latest.  Please note that following this deadline, the Durham People’s 

Alliance PAC may publish your responses to this questionnaire and your resume.   

You may e-mail your responses to Tom Miller at tom-miller@nc.rr.com or mail them to Tom at 
1110 Virginia Avenue, Durham, NC 27705 

Thank you for completing this questionnaire and your willingness to serve                               
the people of North Carolina. 

Candidate’s name: __Anita Earls___________________________________________________ 

Judicial office sought: _Associate Justice, North Carolina Supreme Court ___________________ 

Address: _6 Superior Ct., Durham, NC  27713_________________________________________ 

E-mail address: _anita@earls4justice.com____________________________________________ 

Phone: _919-606-8473___________________________________________________________ 

When answering this questionnaire, please repeat the questions in your response document 
with each question numbered and organized as it appears here. Type your responses in 
italics, bold, or a different font to distinguish your responses from the questions. Please do 
not use colors.  Please respond to questions using your own words and cite outside sources 
when applicable.  You may explain your answer to every question, but please be concise. 

 
About you: 
 

1. Are you conservative or liberal?  Please choose one and then explain your answer. 
 

I have been a Democrat all my life and I have always worked for social justice.  I was a political 

appointee in the Civil Rights Division of the U.S. Department of Justice in the Clinton 

Administration.  The values of liberty and equality are certainly ones that I support. 
 

2. Please describe how your religious and philosophical beliefs may affect your conduct 
and decision-making if you are elected. 

 

If elected, my conduct will be governed by the North Carolina Code of Judicial Conduct which I 

am attaching hereto and incorporating herein by reference.  My decision-making will be 

governed by the applicable statutory, constitutional or common law in any given case.  My 

personal religious and philosophical beliefs are relevant to an assessment of my character and 

integrity, but they will not affect my conduct and decision-making as a Justice. 
 
 

mailto:tom-miller@nc.rr.com


3. Have you ever been convicted of a criminal offense (other than a minor traffic or drug 
offense)?  If the answer is yes, please describe the circumstances and the outcome. 

 

No. 
 

4. Have you personally ever been a party in a civil legal proceeding?  If the answer is yes, 
please explain the circumstances and the outcome of the case. 

 

Yes.  I was a party to my divorce proceeding in the State of Maryland in 2003 which was an 

uncontested divorce and resulted in a decree that also changed my name from Anita Hodgkiss to 

Anita Earls.   

 

While serving as Deputy Assistant Attorney General in the Civil Rights Division of the United 

States Department of Justice, I was named as a Defendant in my official capacity in one or 

possibly two matters which were defended by the Civil Division of the Department of Justice.  I 

do not have records of those proceedings and cannot now recall the nature of any of the claims 

brought.  I had no involvement in the proceedings other than to see that I had been named among 

many other government officials. 
 
 
About your practice of law: 
 

5. Please describe your practice as a lawyer.  Describe the areas of your practice and 
your specialties.  If, over time, your practice has evolved or changed, describe the 
changes.  Describe your various client bases as a part of your answer. 

 

From 1988 to 1998 I was an attorney in private practice in Charlotte with the Ferguson, Stein law 

firm, where I represented individuals and communities throughout North Carolina in voting 

rights, police misconduct, employment discrimination, housing discrimination, school 

desegregation, personal injury, family law, consumer law, first amendment, and disability rights 

cases.  From 1998 to 2000, I was a Deputy Assistant Attorney General in the Civil Rights 

Division of the U.S. Department of Justice with responsibility for the Voting Rights, Disability 

Rights, Educational Opportunities and Federal Coordination and Compliance Sections.  The 

injured parties involved in these matters were people of color, people with disabilities, students, 

women, LGBTQ individuals and communities of color. 

 

At the Lawyers’ Committee for Civil Rights Under Law from 2000 to 2003, I was Director of the 

Voting Rights Project, representing primarily African-American voters and communities across 

the country in voting rights cases.  I returned to North Carolina in 2003 to serve as Director of 

Advocacy at the UNC Center for Civil Rights, where I represented predominantly African-

American communities in voting rights and environmental justice matters.  In 2007 I founded the 

Southern Coalition for Social Justice, whose mission is to partner with communities of color and 

economically disadvantaged communities in the south to defend and advance their political, 

social and economic rights through the combination of legal advocacy, research, organizing and 

communications.  While Executive Director, I participated in a number of lawsuits in voting 

rights and other cases raising issues of racial discrimination. 
 
 



6. If you have been a member of an appellate division court, please choose a recent 
decision you have written for the court which you feel best illustrates your learning, 
values, skills, outlook, and temperament as a jurist.  If the decision is published, you 
may simply cite it.  If the decision you have selected is unpublished, please provide us 
with a copy.  Please explain why you selected the decision and tell us how it 
demonstrates your particular fitness to hold the judicial office you are seeking. 

 

I served in a statewide quasi-judicial role when I was a member of the North Carolina State 

Board of Elections from 2009 to 2011.  During that time the Board issued a number of rulings.  I 

would point to the Board’s unanimous decision to assess a fine on former Governor Mike 

Easley’s campaign for campaign finance reporting violations as demonstrating my fitness to hold 

the judicial office I am seeking because it demonstrates that I am impartial and not beholden to 

partisan interests when carrying out official duties.  
 

7. If you have not been a member of an appellate division court, please describe your 
practice in that division.  Please provide us with the citation of an appellate decision in 
a case in which  you advocated as lead attorney for one of the parties.  The decision 
you choose should best illustrate the learning, values, skills, outlook, and 
temperament you would bring to the court as the holder of the judicial office you seek.  
If the decision you have chosen is unpublished, please  provide us with a copy.  You 
may also provide us with the brief you wrote in that case.  Explain why you selected 
this decision. 

 

I advocated as lead attorney for the Plaintiffs in:  Dickson v. Rucho, 368 N.C. 481 (2015), 

vacated and remanded by 198 L. Ed. 2d 252 (2017).  There were numerous briefs in the case, I 

am attaching the Appellants’ opening brief in the original appeal because it makes the broadest 

arguments we initially made in the case.  I selected this case because it represents six years of 

advocacy for fair representation.  My opponent ruled to uphold these maps that were twice 

overturned by the U.S. Supreme Court as unconstitutionally gerrymandered districts that 

discriminated based on race. 

 

I am also attaching a list of all of the cases I have litigated.   
 

8. Please describe the nature and extent of any pro bono legal work or other volunteer 
work you have done.  Is there a pro bono or volunteer effort your contribution to which 
best illustrates your values as a lawyer and as a person? 

 

While in law school I participated in pro bono legal representation of domestic violence victims 

under the supervision of licensed attorneys through clinical programs at the law school.  I 

became a member of the North Carolina State Bar in April 1988 and was in private practice with 

what was then Ferguson, Stein, Watt, Wallas, Adkins & Gresham in Charlotte.  While at the firm 

for ten years, I participated in numerous civil rights cases as part of my practice.  I also was 

engaged in several pro bono initiatives, volunteering with what was at that time the Children’s 

Law Center, and Legal Services of Southern Piedmont (LSSP), representing pro bono individual 

clients referred by those organizations in contested custody cases, landlord/tenant cases, 

domestic violence cases, and other matters.   

 

From 2003 until December 2017, I have continuously been employed in public interest legal 

work, first with the UNC Center for Civil Rights and subsequently as Executive Director of the 

Southern Coalition for Social Justice.  While at UNC, I also volunteered as a pro bono attorney 



with the Women’s Center, providing free legal consultations in family law and employment 

matters for approximately two hours a month. 

 

My central value as a lawyer and as a person is the value of guaranteeing equal justice under law.  

I hope that all of my pro bono work advanced that value. 
 

9. Have you ever been the subject of a complaint to the North Carolina State Bar or the 
North Carolina Judicial Standards Commission?  If the answer is yes, please explain 
the  circumstances and the outcome. 

 

No. 
 
Concerning law and policy: 
 

10. What is your position on the death penalty? 
 

I am personally opposed to the death penalty.  As a Justice, I would follow the law and apply the 

law fairly and faithfully to every case that comes before the Court. 
  

11. What, if anything, should be done to improve access to the courts for people with 
limited financial means? 

 

North Carolinians deserve an independent court where the rules are the same for every North 

Carolinian, not just political insiders or those with great wealth and power. We are at a critical 

moment where our basic civil rights and values are being threatened. Politicians and powerful 

corporate special interests are trying to influence and politicize our courts to stay in power.  

 

I am running for one simple reason---so that our judicial system lives up to the basic promise of 

equal justice under the law and to protect the rights of every North Carolinian.  I served on the 

North Carolina Equal Access to Justice Commission because I believe that the biggest changes 

North Carolina needs to make to its judicial system is to improve access to civil justice for all 

citizens.  Currently many people cannot afford legal representation to meet basic legal needs, 

which impacts their access to housing, employment, education, and family security.  With regard 

to our criminal justice system, eliminating racial disparities, promoting demonstrated programs 

that divert youth and young adults from the criminal justice system, and restoring adequate 

funding to the indigent defense services are just a few of the changes that North Carolina needs 

to make. 
  

12. North Carolina incarcerates an extraordinary number of people, including persons 
convicted of non-violent crimes. Those who are incarcerated are disproportionately 
people of color.  What can you do in your role as an appellate judge to address the 
issues of mass incarceration and racial bias in the administration of justice? 

 

It is axiomatic that racial bias should have no role in the administration of justice.  As a Supreme 

Court Justice, it would be my responsibility to apply the legal precedents, including 

constitutional standards that prohibit racial bias, to the facts of any case that comes before the 

Court.  Outside the courtroom, Judges have a responsibility to “uphold the integrity and 

independence of the judiciary.”  Appropriate participation in professional activities which further 

that responsibility can also address issues of racial bias in the administration of justice. 

 



13. Do you think that racial discrimination in the use of peremptory strikes in jury 
selection is a problem, and, if so, what can be done to address it? 

 

Racial discrimination in the use of peremptory strikes in jury selection is unconstitutional.  See 

Batson v. Kentucky, 476 U.S. 79 (1986).  Since the Batson decision, extensive case law has 

developed to guide litigants on how to raise Batson claims in the course of a criminal trial.  

Recent commentators have been critical of the North Carolina Supreme Court’s application of 

Batson.  See “Thirty Years of Disappointment:  North Carolina’s Remarkable Appellate Batson 

Record”, 94 N.C.L. Rev. 1957 (September 1, 2016).  An appellate judge’s responsibility is to 

apply the law fairly and equally in every case that comes before the court. 
  

14. Would you support legislation designed to protect gay, lesbian, and transgender 
people from discrimination in housing, employment, public accommodation, and 
access to government processes, benefits, and services?   

 

As a Judge, in my official capacity, my role would be to apply the law fairly and equally in every 

case that comes before the court.  I am committed to the principle of equal justice under the law.  

I have been endorsed by Equality NC. 
 

15. Should magistrates, judges, or other government officials be excused from performing 
their lawful duties because of their religious beliefs? 

 

If elected, it would be my responsibility to apply the law fairly and equally to the facts in every 

case that comes before the court.  I personally would never seek to be excused from performing 

my lawful duties because of my religious beliefs. 
 
16. Should state agencies with licensing, environmental protection, consumer protection, or 
similar  functions make the final decisions in enforcement or other contested cases or should the 
final decisions in such matters be made by administrative law judges?  What should North 
Carolina’s law and policy be with regard to the deference courts afford regulatory agencies?  
What should our state’s law and policy be with regard to who is an “aggrieved person” in cases of 
environmental law violations? 
 

Whether or not state agencies should make the final decisions is a question of state law as 

determined by the North Carolina General Assembly.  The deference to be accorded state 

agencies is established by North Carolina case law.  Our state’s law and policy with regard to 

who is an “aggrieved person” should be that law which best fulfills the purposes of the 

environmental laws passed by the legislature.  The role of the Court is to give full force and 

credit to existing environmental laws that have been enacted with that purpose.  It is the role of 

the Court to apply the law faithfully in order to support the goals of the legislature in enacting 

environmental laws.   
 
17. Did you support “Raise the Age”?  Are you satisfied with the current law? 

The Southern Coalition for Social Justice was a coalition partner in the Raise the Age effort.  I 

personally supported “Raise the Age”.  If elected, my responsibility would be to apply the law as 

it exists to the facts in every case that comes before the court. 
 
18. Should judges be appointed or elected in North Carolina?  If you believe judges should be 
appointed, who should appoint them?  If you believe judges should be elected, what system 
should be employed to elect them?  Should judicial elections be partisan? 
 



I believe that Judges should be elected.  I support public financing of judicial elections.  I believe 

that elections should be partisan at the present time but I opposed the elimination of judicial 

primaries. 
  
19. What is the most important decision of the Supreme Court of North Carolina in the last five 
years and why? 
 

McCrory v. Berger, 368 N.C. 633, 781 S.E.2d 248 (2016).  This decision reinforced the doctrine 

of checks and balances through separation of powers, which is crucial to maintaining a 

democratic government.  
  
20. Did you support or oppose the bill passed by the North Carolina General Assembly in 2017 
that will reduce the number of Court of Appeals judges?  How many judges should sit on that 
court? 
 

Personally I opposed this bill.  Any changes should be determined after careful, data-driven 

analysis of what would best serve the efficient administration of justice. 
  
21  What changes, if any, would you make in the relative jurisdiction of the North Carolina 
Court of Appeals and the Supreme Court of North Carolina? 
 

I would reverse each of the changes in jurisdiction that have been made in the past five years by 

the General Assembly.  

 
Your politics: 
 
22. How are you registered to vote?  Have you ever changed your voter registration?  If you 
have changed your registration, please explain why. 
 

I am a registered Democrat.  I have always been registered as a Democrat. 
 
23. Who did you vote for in the 2012 and 2016 presidential and gubernatorial elections?  Who 
did you vote for in the 2014 U.S. Senate race? 
 

In each election I voted for the Democratic party nominee. 
 
24. How will you vote if the November ballot contains constitutional amendment referenda in 
favor of voter identification, “Marsy’s Law,” and the filling of judicial vacancies? 
  

I am opposed to the proposed constitutional amendment regarding the filling of judicial 

vacancies.   
 
Judges and judicial candidates in North Carolina are allowed substantial freedom of political speech.  PA 
PAC believes that every question in this questionnaire may be answered fully within the scope of the 
applicable rules.  For more information on the scope of permitted political speech for judicial candidates, 
we refer you to the December 17, 2015 memorandum of the Judicial Standards Commission on Permitted 
Political Conduct.  You may find it at:  
 
https://www.sog.unc.edu/sites/www.sog.unc.edu/files/course_materials/04%20Political%20Conduct%20 
Guidance%20for%20Judges%202016.pdf 
 
 
Again, Thank you.  Please do not forget to provide us with your resume or biographical statement. 

https://www.sog.unc.edu/sites/www.sog.unc.edu/files/course_materials/04%20Political%20Conduct


ANITA S. EARLS  
  

6 Superior Ct.                              (919) 606-8473 (cell)  

Durham, N.C.  27713                            Email:  anitaearls@gmail.com  

       

   

EXPERIENCE  
 

Southern Coalition for Social Justice, Durham, N.C.  

Executive Director, September, 2007 to December, 2017.  

Founder and Director of non-profit advocacy organization engaged in community 

lawyering with a human rights perspective to empower racial minority and low 

income communities in the south.  

  

Duke University, Durham, N.C.  

Visiting Research Fellow, Social Science Research Institute, Center for Race, 

Ethnicity and Gender in the Social Sciences, 2009 – 2012.  Conducting research 

on census and redistricting issues.  

  

Adjunct Professor, spring 2004 & 2006.  Taught undergraduate seminars for the 

African and African-American Studies Department on civil rights litigation 

topics.  

  

University of North Carolina Law School, Chapel Hill, N.C.    

Adjunct Professor, fall 2006, spring 2008.  Taught two upper level seminars – 

Constitution and the Political Process; and Race, Residence & Municipal 

Exclusion, both involving rigorous writing experience for students.  

  

UNC Center for Civil Rights, Chapel Hill, N.C.  

Director of Advocacy, August 2003 to September 2007.  Developed and 

supervised implementation of civil rights advocacy program, including complex 

litigation, policy analysis, public education and other activities in voting rights, 

education and community development law.    

  

Lawyers’ Committee for Civil Rights Under Law, Washington, D.C.  

Director, Voting Rights Project and Coordinator, Police Misconduct Initiative, 

December 2000 to July 2003.   Responsible for major civil rights litigation, public 

education efforts, and related public policy advocacy.  

  

University of Maryland Law School, Baltimore, MD  

Adjunct Professor, spring 2002.  Taught Voting Rights Seminar to 2nd and 3rd year 

students, supervised analytical writing assignments.  

  



Civil Rights Division, U.S. Department of Justice, Washington, D.C.  

Deputy Assistant Attorney General for Civil Rights, April 1998 to August 2000. 

Responsible for Voting, Coordination and Review, Educational Opportunities and 

Disability Rights sections of the Civil Rights Division.  

  

Ferguson, Stein, Wallas, Adkins, Gresham & Sumter, Charlotte, N.C.   

January 1988 to April 1998.  Partner from Jan. 1993.  Trial lawyer in civil rights 

litigation in state and federal court including voting rights, employment 

discrimination, and police misconduct cases; criminal defense; general litigation.  

  

The Nation Institute, New York, N.Y.  

Robert Masur Fellow in Civil Liberties, Mar.- Sept. 1987.  Research and writing 

on civil rights and constitutional issues.  

  

Sheehan & Solomon, New Haven, CT  

Intern, Summer 1986.  Student-Funded Fellowship position; assisted civil rights 

litigation involving sexual harassment claims and represented victims of domestic 

violence.  

  

Professor Drew S. Days, Yale Law School.  

Research Assistant, Summer 1985.  Developed, organized and edited materials for 

Canadian Human Rights course.  

  

Hallmark, Carter & Atkinson, Solicitors, London, U.K.  

Caseworker/Secretary, Jan. 1983 - June 1985.  Initially helped organize legal aid 

practice.  Assumed responsibility for matrimonial and domestic violence cases 

including interviewing clients, preparing papers, and attending court.  Investigated 

claims and prepared briefs in housing, criminal and social security cases.  

  

EDUCATION       
  

Yale Law School, New Haven, Connecticut.  

J.D., January, 1988. Senior Editor, Yale Law Journal.  

  

Thomas J. Watson Fellowship, 1981-1982.  

Studying cooperative work organizations and the role of women in Chekereni 

Ujamaa Village, Tanzania; and the cooperative movement in Italy and England.  

  

Williams College, Williamstown, Massachusetts.  

B.A. Magna Cum Laude, June 1981.  Major in Political Economy (Honors), and 

Philosophy.  Honors and Awards:  Phi Beta Kappa; Lehman Scholarship; 

National Achievement Scholarship.  

  



PUBLICATIONS      
  

“Could This Put an End to Gerrymandering”  The Nation, June 26, 2017. 

 

“Symposium: Bringing Sanity to Racial-Gerrymandering Jurisprudence, 

SCOTUSBLOG (May 23, 2017), available at: 

http://www.scotusblog.com/2017/05/symposium-bringing-sanity-racial-

gerrymandering-jurisprudence/[https://perma.cc/Y5XU-5BXV]. 

 

“The Only Clear Limitation on Improper Districting Practices:  Using the One-

Person, One-Vote Principle to Combat Partisan Gerrymandering, 12 Duke J. 

Const. Law & Pub. Pol'y 23 (Spring 2017) (co-author Allison Riggs). 

 

“Voting Rights in North Carolina:  1982-2006,” 17 S. Cal. Rev. L. & Soc. Just. 

577 (2008) (co-authors Emily Wynes & LeeAnne Quatrucci).  

  

“Voting Rights in Virginia:  1982-2006,” 17 S. Cal. Rev. L. & Soc. Just. 761 

(2008) (co-authors Millonzi, Seliski & Dixon).  

  

“Introduction: Advancing minority voting rights: how do we get from here to 

there?” in Voting Rights and Minority Representation, 1 (D. Bositis, ed. 2006).  

  

“Equal Effects,”  Legal Affairs, Nov.-Dec. 2003 at 22-23.  

  

"Where You Counted?--Civil Rights and the 1990 Census,” in One Nation, 

Indivisible:  The Civil Rights Challenge for the 1990's, 352 (R. Govan & W. 

Taylor, eds. 1989) (co-author, J. Steinberg).  

  

Note, "Petitioning and the Empowerment Theory of  Practice," 96 Yale L.J. 569 

(1987).  

  

  

PROFESSIONAL  ACTIVITIES  
  

     Member, North Carolina State Board of Elections (July 2009 to September 2011).  

      Secretary, North Carolina Equal Access to Justice Commission (2006 to present).  

       Volunteer, Legal Information Service, The Women’s Center, Chapel Hill, N.C.  

       (2003 to present).  

Board President, Legal Services of Southern Piedmont (1997-98).  

    Board Chair, Chemical Dependency Center of Charlotte-Mecklenburg (1997-98).  



     Board Member, ACLU of North Carolina (1995-98).  

   Member, Commission on Race Relations in the Legal Profession in North 

         Carolina (1996-98).  



 
 
 
Below is a list of reported opinions in cases in which I had significant involvement 
representing a party.  Not included are cases in which I filed an amicus brief for a party, 
unreported cases, or cases in which my involvement was minimal. 

U.S. Supreme Court 

Abbott v. Perez, No. 17-586, (pending, argued Apr. 24, 2018). 

Reno v. Bossier Parish Sch. Bd., 528 U.S. 320 (2000). 

Shaw v. Hunt, 517 U.S. 899 (1996). 

U.S. Courts of Appeals 

League of Women Voters v. North Carolina, 831 F.3d 204 (4th Cir. 2016), cert. denied sub 
nom. North Carolina v. N.C. State Conf. of NAACP, 137 S. Ct. 1399 (2017). 

Raleigh Wake Citizens Ass’n v. Wake Cty. Bd. of Elections, 827 F.3d 333 (4th Cir. 2016). 

Wright v. North Carolina, 787 F.3d 256 (4th Cir. 2015). 

LaRoque v. Holder, 679 F.3d 905 (D.C. Cir.), cert. denied sub nom. Nix v. Holder, 568 
U.S. 1010 (2012). 

Hall v. Virginia, 385 F.3d 421 (4th Cir. 2004), cert. denied, 544 U.S. 961 (2005). 

Metts v. Murphy, 363 F.3d 8 (1st Cir. 2004). 

Johnson v. Hamrick, 296 F.3d 1065 (11th Cir. 2002). 

Wilson v. Minor, 220 F.3d 1297 (11th Cir. 2000). 

Carter v. Good, No. 96-1965, 1998 U.S. App. LEXIS 10120 (4th Cir. May 19, 1998), 
reversing 951 F. Supp. 1235 (W.D.N.C. 1996). 

Cannon v. Durham Cty. Bd. of Elections, 129 F.3d 116, 1997 U.S. App. LEXIS 31794 (4th 
Cir. 1997) (table). 

Gause v. Brunswick County, 92 F.3d 1178, 1996 U.S. App. LEXIS 20237 (4th Cir. 1996) 
(table). 

Republican Party v. N.C. State Bd. of Elections, 27 F.3d 563, 1994 U.S. App. LEXIS 
14961 (4th Cir. 1994) (table). 

Shaw v. Stroud, 13 F.3d 791 (4th Cir. 1994). 

Moore v. Beaufort County, 936 F.2d 159 (4th Cir. 1991). 

McGhee v. Granville County, 860 F.2d 110 (4th Cir. 1988). 

U.S. District Courts 

Common Cause v. Rucho, 284 F. Supp. 3d 780 (M.D.N.C. 2018), rev’d and remanded for 
further proceedings in light of Gill v. Whitford, 585 U.S. ___ (2018).   



Covington v. North Carolina, 316 F.R.D. 117 (M.D.N.C. 2016), aff’d, 198 L. Ed. 2d 655 
(U.S. 2017). 

Perez v. Abbott, No. 11-cv-360, 2017 U.S. Dist. LEXIS 66428 (W.D. Tex. May 2, 2017). 

City of Greensboro v. Guilford Cty. Bd. of Elections, No. 1:15-cv-559, 2017 U.S. Dist. 
LEXIS 50253 (M.D.N.C. Apr. 3, 2017). 

League of Women Voters of N.C. v. Rucho, No. 1:16-cv-1164, 2017 U.S. Dist. LEXIS 
30242 (M.D.N.C. Mar. 3, 2017). 

George v. Haslam, 112 F. Supp. 3d 700 (M.D. Tenn. 2015). 

Alexander v. City of Greensboro, No. 1:09-CV-00293, 2013 U.S. Dist. LEXIS 177336 
(M.D.N.C. Dec. 18, 2013). 

Cherry v. City of Greensboro, No. 12-cv-217, 2013 U.S. Dist. LEXIS 14561 (M.D.N.C. 
Feb. 4, 2013). 

NAACP-Greensboro Branch v. Guilford County Bd. of Elections, 858 F. Supp. 2d 516 
(M.D.N.C. 2012).  

Everett v. NAACP, No. 1:10-cv-828, 2011 U.S. Dist. LEXIS 102583 (M.D.N.C. Sep. 12, 
2011). 

Dean v. Leake, 550 F. Supp. 2d 594 (E.D.N.C.), appeal dismissed, 555 U.S. 801 (2008). 

Johnson v. Bush, 214 F. Supp. 2d 1333 (S.D. Fla. 2002), aff’d in part, rev’d in part sub 
nom. Johnson v. Governor of Florida, 353 F.3d 1287 (11th Cir. 2003). 

Capacchione v. Charlotte-Mecklenburg Bd. of Educ., 9 F. Supp. 2d 572 (W.D.N.C. 1998). 

Wilson by Hinn v. North Carolina, 981 F. Supp. 397 (E.D.N.C. 1997). 

Ward v. Columbus County, 782 F. Supp. 1097 (E.D.N.C. 1991). 

State Appellate Courts 

Dickson v. Rucho, 368 N.C. 481 (2015), vacated and remanded by 198 L. Ed. 2d 252 
(2017). 

Moore v. State, 436 S.W.3d 775 (Tenn. Ct. App.), appeal denied, 2014 Tenn. LEXIS 421 
(Tenn. 2014). 

Waste Indus. USA, Inc. v. North Carolina, 220 N.C. App. 163, 164, 725 S.E.2d 875, 878 
(2012). 

In re Senate Joint Resolution of Legis. Apportionment 2-B, 89 So. 3d 872 (Fla. 2012). 

State v. Cornell, 222 N.C. App. 184, 729 S.E.2d 703 (2012). 

Garlock v. Wake Cty. Bd. of Educ., 211 N.C. App. 200, 712 S.E.2d 158 (2011). 

Adams Creek Assocs. v. Davis, 186 N.C. App. 512, 652 S.E.2d 677 (2007). 

Estate of Barber v. Guilford Cty. Sheriff's Dep't, 161 N.C. App. 658, 589 S.E.2d 433 
(2003). 

Thompson v. Three Guys Furniture Co., 122 N.C. App. 340, 469 S.E.2d 583 (1996) 

 



 
 

THE NORTH CAROLINA CODE OF JUDICIAL CONDUCT 
 
 
As Adopted by Order of the Supreme Court of North Carolina on January 31, 2006 and 
Amended by Order of the Supreme Court of North Carolina on November 5, 2015. 
 
 

Preamble 
 
An independent and honorable judiciary is indispensable to justice in our society, and to this 
end and in furtherance thereof, this Code of Judicial Conduct is hereby established.  A 
violation of this Code of Judicial Conduct may be deemed conduct prejudicial to the 
administration of justice that brings the judicial office into disrepute, or willful misconduct 
in office, or otherwise as grounds for disciplinary proceedings pursuant to Article 30 of 
Chapter 7A of the General Statutes of North Carolina.  No other code or proposed code of 
judicial conduct shall be relied upon in the interpretation and application of this Code of 
Judicial Conduct. 
 
 

Canon 1 
 
A judge should uphold the integrity and independence of the judiciary. 
 
A judge should participate in establishing, maintaining, and enforcing, and should personally 
observe, appropriate standards of conduct to ensure that the integrity and independence of 
the judiciary shall be preserved. 
 
 

Canon 2 
 
A judge should avoid impropriety in all the judge's activities. 
 

A. A judge should respect and comply with the law and should conduct himself/herself 
at all times in a manner that promotes public confidence in the integrity and impartiality of 
the judiciary. 

 
B. A judge should not allow the judge's family, social or other relationships to influence 

the judge's judicial conduct or judgment. The judge should not lend the prestige of the judge's 
office to advance the private interest of others except as permitted by this Code; nor should 

http://www.aoc.state.nc.us/www/public/coa/jsc/JudicialConduct2006.pdf
http://www.aoc.state.nc.us/www/public/coa/jsc/JudicialConduct2015.pdf
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the judge convey or permit others to convey the impression that they are in a special position 
to influence the judge.  A judge may, based on personal knowledge, serve as a personal 
reference or provide a letter of recommendation.  A judge should not testify voluntarily as 
a character witness. 

 
C. A judge should not hold membership in any organization that practices unlawful 

discrimination on the basis of race, gender, religion or national origin. 
 
 

Canon 3 
 
A judge should perform the duties of the judge's office impartially and diligently. 
 
The judicial duties of a judge take precedence over all the judge's other activities. The judge's 
judicial duties include all the duties of the judge's office prescribed by law. In the 
performance of these duties, the following standards apply. 
 

A. Adjudicative responsibilities. 
 

(1) A judge should be faithful to the law and maintain professional competence in it.  A 
judge should be unswayed by partisan interests, public clamor, or fear of criticism. 

 
(2) A judge should maintain order and decorum in proceedings before the judge. 
 
(3) A judge should be patient, dignified and courteous to litigants, jurors, witnesses, 

lawyers and others with whom the judge deals in the judge's official capacity, and should 
require similar conduct of lawyers, and of the judge's staff, court officials and others subject 
to the judge's direction and control. 

 
(4) A judge should accord to every person who is legally interested in a proceeding, or 

the person's lawyer, full right to be heard according to law, and, except as authorized by law, 
neither knowingly initiate nor knowingly consider ex parte or other communications 
concerning a pending proceeding. A judge, however, may obtain the advice of a disinterested 
expert on the law applicable to a proceeding before the judge. 

 
(5) A judge should dispose promptly of the business of the court. 
 
(6) A judge should abstain from public comment about the merits of a pending 

proceeding in any state or federal court dealing with a case or controversy arising in North 
Carolina or addressing North Carolina law and should encourage similar abstention on the 
part of court personnel subject to the judge's direction and control.  This subsection does 
not prohibit a judge from making public statements in the course of official duties; from 
explaining for public information the proceedings of the Court; from addressing or 
discussing previously issued judicial decisions when serving as faculty or otherwise 
participating in educational courses or programs; or from addressing educational, religious, 
charitable, fraternal, political, or civic organizations. 
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(7) A judge should exercise discretion with regard to permitting broadcasting, televising, 
recording, or taking photographs in the courtroom and areas immediately adjacent thereto 
during civil or criminal sessions of court or recesses between sessions, pursuant to the 
provisions of Rule 15 of the General Rules of Practice for the Superior and District Courts. 

 
B. Administrative responsibilities. 

 
(1) A judge should diligently discharge the judge's administrative responsibilities, 

maintain professional competence in judicial administration, and facilitate the performance 
of the administrative responsibilities of other judges and court officials. 

 
(2) A judge should require the judge's staff and court officials subject to the judge's 

direction and control to observe the standards of fidelity and diligence that apply to the 
judge. 

 
(3) A judge should take or initiate appropriate disciplinary measures against a judge or 

lawyer for unprofessional conduct of which the judge may become aware. 
 
(4) A judge should not make unnecessary appointments. A judge should exercise the 

judge's power of appointment only on the basis of merit, avoiding nepotism and favoritism. 
A judge should not approve compensation of appointees beyond the fair value of services 
rendered. 

 
C. Disqualification. 

 
(1) On motion of any party, a judge should disqualify himself/herself in a proceeding in 

which the judge's impartiality may reasonably be questioned, including but not limited to 
instances where: 

  
(a) The judge has a personal bias or prejudice concerning a party, or personal 

knowledge of disputed evidentiary facts concerning the proceedings; 
 

(b) The judge served as lawyer in the matter in controversy, or a lawyer with 
whom the judge previously practiced law served during such association as a lawyer 
concerning the matter, or the judge or such lawyer has been a material witness 
concerning it; 

 
(c) The judge knows that he/she, individually or as a fiduciary, or the judge's 

spouse or minor child residing in the judge's household, has a financial interest in the 
subject matter in controversy or in a party to the proceeding, or any other interest that 
could be substantially affected by the outcome of the proceeding; 
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(d) The judge or the judge's spouse, or a person within the third degree of 
relationship to either of them, or the spouse of such a person: 

 
(i) is a party to the proceeding, or an officer, director, or trustee of a party; 

 
(ii) is acting as a lawyer in the proceeding; 
 
(iii) is known by the judge to have an interest that could be substantially affected 

by the outcome of the proceeding; 
 
(iv) is to the judge's knowledge likely to be a material witness in the proceeding. 

 
(2) A judge should inform himself/herself about the judge's personal and fiduciary 

financial interests, and make a reasonable effort to inform himself/herself about the 
personal financial interests of the judge's spouse and minor children residing in the judge's 
household. 

 
(3) For the purposes of this section: 
 

(a) The degree of relationship is calculated according to the civil law system; 
 

(b) "Fiduciary" includes such relationships as executor, administrator, trustee and 
guardian; 

 
(c) "Financial interest" means ownership of a substantial legal or equitable 

interest (i.e., an interest that would be significantly affected in value by the outcome of 
the subject legal proceeding), or a relationship as director or other active participant in 
the affairs of a party, except that: 

 
(i) ownership in a mutual or common investment fund that holds securities is not 

a "financial interest" in such securities unless the judge participates in the 
management of the fund; 

 
(ii) an office in an educational, cultural, historical, religious, charitable, fraternal 

or civic organization is not a "financial interest " in securities held by the 
organization. 

 
D. Remittal of disqualification. 

 
Nothing in this Canon shall preclude a judge from disqualifying himself/herself from 
participating in any proceeding upon his the judge's own initiative. Also, a judge potentially 
disqualified by the terms of Canon 3C may, instead of withdrawing from the proceeding, 
disclose on the record the basis of the judge's potential disqualification. If, based on such 
disclosure, the parties and lawyers, on behalf of their clients and independently of the judge's 
participation, all agree in writing that the judge's basis for potential disqualification is 
immaterial or insubstantial, the judge is no longer disqualified, and may participate in the 
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proceeding. The agreement, signed by all lawyers, shall be incorporated in the record of the 
proceeding. For purposes of this section, pro se parties shall be considered lawyers. 

 
 

Canon 4 
 
A judge may participate in cultural or historical activities or engage in activities 
concerning the legal, economic, educational, or governmental system, or the 
administration of justice. 
 
A judge, subject to the proper performance of the judge's judicial duties, may engage in the 
following quasi-judicial activities, if in doing so the judge does not cast substantial doubt on 
the judge's capacity to decide impartially any issue that may come before the judge: 
 

A. A judge may speak, write, lecture, teach, participate in cultural or historical activities, 
or otherwise engage in activities concerning the economic, educational, legal, or 
governmental system, or the administration of justice. 

 
B. A judge may appear at a public hearing before an executive or legislative body or 

official with respect to activities permitted under Canon 4A or other provision of this Code, 
and the judge may otherwise consult with an executive or legislative body or official. 

 
C. A judge may serve as a member, officer or director of an organization or 

governmental agency concerning the activities described in Canon 4A, and may participate 
in its management and investment decisions. A judge may not actively assist such an 
organization in raising funds but may be listed as a contributor on a fund-raising invitation. 
A judge may make recommendations to public and private fund-granting agencies regarding 
activities or projects undertaken by such an organization. 
 
 

Canon 5 
 
A judge should regulate the judge's extra-judicial activities to ensure that they do not 
prevent the judge from carrying out the judge's judicial duties. 
 

A. Avocational activities.  A judge may write, lecture, teach, and speak on legal or 
non-legal subjects, and engage in the arts, sports, and other social and recreational activities, 
if such avocational activities do not substantially interfere with the performance of the 
judge's judicial duties.  

 
B. Civic and charitable activities. A judge may participate in civic and charitable 

activities that do not reflect adversely upon the judge's impartiality or interfere with the 
performance of the judge's judicial duties. A judge may serve as an officer, director, trustee, 
or non-legal advisor of an educational, religious, charitable, fraternal or civic organization 
subject to the following limitations. 
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(1) A judge should not serve if it is likely that the organization will be engaged in 
proceedings that would ordinarily come before the judge. 

 
(2) A judge may be listed as an officer, director or trustee of any cultural, educational, 

historical, religious, charitable, fraternal or civic organization. A judge may not actively assist 
such an organization in raising funds but may be listed as a contributor on a fund-raising 
invitation. 

 
(3) A judge may serve on the board of directors or board of trustees of such an 

organization even though the board has the responsibility for approving investment 
decisions. 
 

C. Financial activities. 
 

(1) A judge should refrain from financial and business dealings that reflect adversely on 
the judge's impartiality, interfere with the proper performance of the judge's judicial duties, 
exploit the judge's judicial position or involve the judge in frequent transactions with 
lawyers or persons likely to come before the court on which the judge serves. 

 
(2) Subject to the requirements of subsection (1), a judge may hold and manage the 

judge's own personal investments or those of the judge's spouse, children, or parents, 
including real estate investments, and may engage in other remunerative activity not 
otherwise inconsistent with the provisions of this Code but should not serve as an officer, 
director or manager of any business. 

 
(3) A judge should manage his/her investments and other financial interests to minimize 

the number of cases in which the judge is disqualified. 
 

(4) Neither a judge nor a member of the judge's family residing in the judge's household 
should accept a gift from anyone except as follows: 
 

(a) A judge may accept a gift incident to a public testimonial to the judge; books 
supplied by publishers on a complimentary basis for official or academic use; or an 
invitation to the judge and the judge's spouse to attend a bar-related function, a cultural 
or historical activity, or an event related to the economic, educational, legal, or 
governmental system, or the administration of justice; 

 
(b) A judge or a member of the judge's family residing in the judge's household 

may accept ordinary social hospitality; a gift, favor or loan from a friend or relative; a 
wedding, engagement or other special occasion gift; a loan from a lending institution in 
its regular course of business on the same terms generally available to persons who are 
not judges; or a scholarship or fellowship awarded on the same terms applied to other 
applicants; 
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(c) Other than as permitted under subsection C(4)(b) of this Canon, a judge or a 
member of the judge's family residing in the judge's household may accept any other gift 
only if the donor is not a party presently before the judge and, if its value exceeds $500, 
the judge reports it in the same manner as the judge reports compensation in Canon 6C. 

 
(5) For the purposes of this section "member of the judge's family residing in the judge's 

household " means any relative of a judge by blood or marriage, or a person treated by a 
judge as a member of the judge's family, who resides in the judge's household. 

 
(6) A judge is not required by this Code to disclose his/her income, debts or investments, 

except as provided in this Canon and Canons 3 and 6. 
 

(7) Information acquired by a judge in the judge's judicial capacity should not be used or 
disclosed by the judge in financial dealings or for any other purpose not related to the judge's 
judicial duties. 
 

D. Fiduciary activities.  A judge should not serve as the executor, administrator, 
trustee, guardian or other fiduciary, except for the estate, trust or person of a member of the 
judge's family, and then only if such service will not interfere with the proper performance 
of the judge's judicial duties. "Member of the judge's family" includes a spouse, child, 
grandchild, parent, grandparent or any other relative of the judge by blood or marriage. As a 
family fiduciary a judge is subject to the following restrictions: 
 

(1) A judge should not serve if it is likely that as a fiduciary the judge will be engaged in 
proceedings that would ordinarily come before the judge, or if the estate, trust or ward 
becomes involved in adversarial proceedings in the court on which the judge serves or one 
under its appellate jurisdiction. 

 
(2) While acting as a fiduciary a judge is subject to the same restrictions on financial 

activities that apply to the judge in his/her personal capacity. 
 

E. Arbitration. A judge should not act as an arbitrator or mediator. However, an 
emergency justice or judge of the Appellate Division designated as such pursuant to Article 
6 of Chapter 7A of the General Statutes of North Carolina, and an Emergency Judge of the 
District Court or Superior Court commissioned as such pursuant to Article 8 of Chapter 7A 
of the General Statutes of North Carolina may serve as an arbitrator or mediator when such 
service does not conflict with or interfere with the justice's or judge's judicial service in 
emergency status. A judge of the Appellate Division may participate in any dispute resolution 
program conducted at the Court of Appeals and authorized by the Supreme Court. 
 

F. Practice of law. A judge should not practice law. 
 

G. Extra-judicial appointments. A judge should not accept appointment to a 
committee, commission, or other body concerned with issues of fact or policy on matters 
other than those relating to cultural or historical matters, the economic, educational, legal or 
governmental system, or the administration of justice. A judge may represent his/her 
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country, state or locality on ceremonial occasions or in connection with historical, 
educational or cultural activities. 
 

Canon 6 
 
A judge should regularly file reports of compensation received for quasi-judicial and 
extra-judicial activities. 
 
A judge may receive compensation, honoraria and reimbursement of expenses for the quasi-
judicial and extra-judicial activities permitted by this Code, subject to the following 
restrictions: 
 

A. Compensation and honoraria. Compensation and honoraria should not exceed a 
reasonable amount. 

 
B. Expense reimbursement. Expense reimbursement should be limited to the actual 

cost of travel, food and lodging reasonably incurred by the judge and, where appropriate to 
the occasion, by the judge's spouse. Any payment in excess of such an amount is 
compensation. 

 
C. Public reports.  A judge shall report the name and nature of any source or activity 

from which the judge received more than $2,000 in income during the calendar year for 
which the report is filed. Any required report shall be made annually and filed as a public 
document as follows: The members of the Supreme Court shall file such reports with the 
Clerk of the Supreme Court; the members of the Court of Appeals shall file such reports with 
the Clerk of the Court of Appeals; and each Superior Court Judge, regular, special, and 
emergency, and each District Court Judge, shall file such report with the Clerk of the Superior 
Court of the county in which the judge resides. For each calendar year, such report shall be 
filed, absent good cause shown, not later than May 15th of the following year. 
 
 

Canon 7 
 
A judge may engage in political activity consistent with the judge's status as a public 
official. 
 
The provisions of Canon 7 are designed to strike a balance between two important but 
competing considerations: (1) the need for an impartial and independent judiciary and (2) 
in light of the continued requirement that judicial candidates run in public elections as 
mandated by the Constitution and laws of North Carolina, the right of judicial candidates to 
engage in constitutionally protected political activity. To promote clarity and to avoid 
potentially unfair application of the provisions of this Code, subsection B of Canon 7 
establishes a safe harbor of permissible political conduct. 
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A. Terminology. For the purposes of this Canon only, the following definitions apply. 
 

(1) A "candidate" is a person actively and publicly seeking election to judicial office. A 
person becomes a candidate for judicial office as soon as the person makes a public 
declaration of candidacy, declares or files as a candidate with the appropriate election 
authority, authorizes solicitation or acceptance of contributions or public support, or sends 
a letter of intent to the chair of the Judicial Standards Commission. The term "candidate" has 
the same meaning when applied to a judge seeking election to a non-judicial office. 

 
(2) To "solicit " means to directly, knowingly and intentionally make a request, appeal or 

announcement, public or private, oral or written, whether in person or through the press, 
radio, television, telephone, Internet, billboard, or distribution and circulation of printed 
materials, that expressly requests other persons to contribute, give, loan or pledge any 
money, goods, labor, services or real property interest to a specific individual's efforts to be 
elected to public office. 

 
(3) To "endorse " means to knowingly and expressly request, appeal or announce 

publicly, orally or in writing, whether in person or through the press, radio, television, 
telephone, Internet, billboard or distribution and circulation of printed materials, that other 
persons should support a specific individual in that person's efforts to be elected to public 
office. 

 
B. Permissible political conduct.  A judge or a candidate may: 

 
(1) attend, preside over, and speak at any political party gathering, meeting or other 

convocation, including a fund-raising function for himself/herself, another individual or 
group of individuals seeking election to office and the judge or candidate may be listed or 
noted within any publicity relating to such an event; 

 
(2) if a judge is a candidate, endorse any individual seeking election to any office or 

conduct a joint campaign with and endorse other individuals seeking election to judicial 
office, including the solicitation of funds for a joint judicial campaign; 

 
(3) identify himself/herself as a member of a political party and make financial 

contributions to a political party or organization; provided, however, that he/she may not 
personally make financial contributions or loans to any individual seeking election to office 
(other than himself/herself) except as part of a joint judicial campaign as permitted in 
subsection B(2); 

 
(4) personally solicit campaign funds and request public support from anyone for his/her 

own campaign or, alternatively, and in addition thereto, authorize or establish committees 
of responsible persons to secure and manage the solicitation and expenditure of campaign 
funds; 

 
(5) become a candidate either in a primary or in a general election for a judicial office 

provided that the judge should resign the judge's judicial office prior to becoming a candidate 



10 
 

either in a party primary or in a general election for a non-judicial office; 
 

(6) engage in any other constitutionally protected political activity. 
 

 
C. Prohibited political conduct.  A judge or a candidate should not: 

 
(1) solicit funds on behalf of a political party, organization, or an individual (other than 

himself/herself) seeking election to office, by specifically asking for such contributions in 
person, by telephone, by electronic media, or by signing a letter, except as permitted under 
subsection B of this Canon or otherwise within this Code; 

 
(2) endorse a candidate for public office except as permitted under subsection B of this 

Canon or otherwise within this Code; 
 

(3) intentionally and knowingly misrepresent his/her identity or qualifications. 
 

D. Political conduct of family members. The spouse or other family member of a judge 
or a candidate is permitted to engage in political activity. 
 
 

Limitation of Proceedings 
 
Disciplinary proceedings to redress alleged violations of Canon 7 of this Code must be 
commenced within three months of the act or omission allegedly giving rise to the violation. 
Disciplinary proceedings to redress alleged violations of all other provisions of this Code 
must be commenced within three years of the act or omission allegedly giving rise to the 
violation; provided, however, that disciplinary proceedings may be instituted at any time 
against a judge convicted of a felony during the judge's tenure in judicial office. 
 

 
Scope and Effective Date of Compliance 

 
The provisions of Canon 7 of this Code shall apply to judges and candidates for judicial office. 
The other provisions of this Code shall become effective as to a judge upon the 
administration of the judge's oath to the office of judge; provided, however, that it shall be 
permissible for a newly installed judge to facilitate or assist in the transfer of the judge's 
prior duties as legal counsel but the judge may not be compensated therefor. 
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No. 201PA12-2 TENTH DISTRICT 

 

SUPREME COURT OF NORTH CAROLINA 

************************************** 

MARGARET DICKSON, et al., ) 

From Wake County 

Plaintiffs, ) 

 ) 

v. ) 

 ) 

ROBERT RUCHO, et al., ) 

Defendants. ) 

 ) 

NORTH CAROLINA STATE 

CONFERENCE OF BRANCHES OF 

THE NAACP, et al., 

) 

) 

) 

Plaintiffs, ) 

 ) 

v. ) 

 ) 

THE STATE OF NORTH CAROLINA, 

et al., 

) 

) 

Defendants. ) 

   

****************************************************************** 

PLAINTIFF-APPELLANTS’ BRIEF 

****************************************************************** 

ISSUES PRESENTED 

I. WAS IT ERROR FOR THE TRIAL COURT TO HOLD THAT 

COMPLYING WITH SECTION 5 OF THE VOTING RIGHTS ACT 

PROVIDED DEFENDANTS WITH A COMPELLING 

GOVERNMENTAL INTEREST TO INTENTIONALLY CREATE A 

PROPORTIONATE NUMBER OF MAJORITY AFRICAN-AMERICAN 

DISTRICTS FOR THE NORTH CAROLINA HOUSE AND SENATE 

AND FOR THE UNITED STATES CONGRESS DESPITE THE FACT 

THAT THE UNITED STATE SUPREME COURT HAD JUST RULED 
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THAT SECTION 5 DOES NOT CONSTITUTIONALLY APPLY TO 

NORTH CAROLINA? 

II. WAS IT ERROR FOR THE TRIAL COURT TO HOLD THAT THE 

VOTING RIGHTS ACT PROVIDES A COMPELLING 

GOVERNMENTAL INTEREST FOR DEFENDANTS TO 

INTENTIONALLY CREATE A PROPORTIONATE NUMBER OF 

MAJORITY AFRICAN-AMERICAN ELECTION DISTRICTS DESPITE 

THE UNITED STATES SUPREME COURT RULINGS THAT SUCH 

RACIAL BALANCING IS PER SE UNCONSTITUTIONAL? 

III. DID THE TRIAL COURT ERR IN HOLDING THAT THE RACIALLY 

GERRYMANDERED DISTRICTS ENACTED BY THE GENERAL 

ASSEMBLY WERE NARROWLY TAILORED WITHOUT ENGAGING 

IN A SEARCHING INQUIRY TO ASSURE THAT RACE WAS NOT 

USED MORE THAN NECESSARY TO COMPLY WITH THE VOTING 

RIGHTS ACT? 

IV. DID THE TRIAL COURT ERR IN FINDING THAT RACE DID NOT 

PREDOMINATE IN THE DRAWING OF SENATE DISTRICT 32 AND 

CONGRESSIONAL DISTRICT 12? 

V. DID THE TRIAL COURT ERR IN HOLDING THAT COMPLIANCE 

WITH THE WHOLE COUNTY PROVISION OF THE NORTH 

CAROLINA CONSTITUTION IS NOT MEASURED BY THE NUMBER 

OF COUNTIES KEPT WHOLE BUT RATHER BY THE NUMBER OF 

COUNTY CLUSTERS, THEREBY SANCTIONING DEFENDANTS‘ 

PLANS DIVIDING MORE COUNTIES THAN NECESSARY? 

VI. WAS IT ERROR TO HOLD THAT THE NORTH CAROLINA 

CONSTITUTION DOES NOT REQUIRE GEOGRAPHICALLY 

COMPACT HOUSE, SENATE AND CONGRESSIONAL DISTRICTS 

DESPITE THE CLEAR MANDATE OF THE STEPHENSON CASES 

THAT DISTRICTS MUST BE COMPACT? 

VII. WHETHER THE TRIAL COURT ERRED IN HOLDING THAT THE 

EXTRAORDINARY AND UNPRECEDENTED NUMBER OF DIVIDED 

PRECINCTS IN THE HOUSE AND SENATE PLANS DOES NOT 

VIOLATE THE FUNDAMENTAL RIGHT TO VOTE AND THE EQUAL 
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PROTECTION OF THE LAWS GUARANTEED BY THE UNITED 

STATES AND NORTH CAROLINA CONSTITUTIONS? 

VIII. DID THE TRIAL COURT ERR IN DISMISSING PLAINTIFFS‘ CLAIM 

THAT THE GENERAL ASSEMBLY‘S REDISTRICTING PLANS 

VIOLATE THE GOOD OF THE WHOLE CLAUSE IN ARTICLE I, 

SECTION 2 OF THE CONSTITUTION? 

STATEMENT OF THE CASE 

Following the 2010 Decennial Census, the North Carolina General 

Assembly enacted new redistricting plans for the North Carolina House of 

Representatives,
1
 North Carolina Senate,

2
 and United States House of 

Representatives
3
 on 27 and 28 July 2011.  The enacted plans were pre-cleared 

administratively by the United States Attorney General on 1 November 2011.
4
  

Plaintiffs filed separate suits on 3 and 4 November 2011 challenging the 

constitutionality of the enacted plans and seeking a preliminary injunction.  

Plaintiffs filed amended complaints on 9 and 12 December 2011.  (R pp 42-140, 

                                           
1
 Session Law 2011-404 (July 28, 2011) also known as ―Lewis-Dollar-Dockham 4‖ 

(hereinafter ―Enacted House Plan‖). 
2
 Session Law 2011-402 (July 27, 2011) also known as ―Rucho Senate 3‖ 

(hereinafter ―Enacted Senate Plan‖). 
3
 Session Law 2011-403 (July 28, 2011) also known as ―Rucho-Lewis Congress 3‖ 

(hereinafter ―Enacted Congressional Plan‖).  Collectively, the 2011 plans are 

referred to as the ―Enacted Plans.‖ 
4
 The General Assembly passed legislation on 7 November 2011 to cure a technical 

defect in the plans. Session Laws 2011-413, 2011-414, and 2011-416.  The United 

States Attorney General pre-cleared the revised plans on 8 December 2011. 
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141-258).  In accordance with N.C.G.S. § 1-267.1, the Chief Justice appointed a 

three-judge panel to hear both actions. 

The trial court consolidated the cases on 19 December 2011.  (R p 391).  On 

the same day Defendants filed their answers (R p 259-325, 326-86) and moved to 

dismiss the suit.  (R p 387).  Plaintiffs moved for a preliminary injunction which 

was denied on 20 January 2012.  (R p 439).  On 6 February 2012 the trial court 

entered an order allowing in part and denying in part Defendants‘ motion to 

dismiss.  (R p 444). 

On 20 April 2012 the trial court entered an order compelling the production 

of certain documents.  The trial court‘s order was appealed as a matter of right to 

the North Carolina Supreme Court.  On 25 January 2013 the Supreme Court issued 

its ruling on that interlocutory matter, reversing the trial court.  Dickson v. Rucho, 

366 N.C. 332, 737 S.E.2d 362 (2013). 

On 5 October 2012, Plaintiffs moved for summary judgment (R p 634-38) 

and on 10 December 2012 Defendants cross-moved for summary judgment.  (R p 

644-46).  During the week of 25 February 2013 the trial court conducted hearings 

on those motions.  On 13 May 2013 the trial court ordered that two issues be 

separated from the remaining pending issues and that a bench trial be held on those 
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two issues.  (R p 669-72).  The two issues separated for trial in the 13 May 2013 

order were:   

(A) Assuming application of a strict scrutiny standard and, in 

considering whether the Enacted Plans were narrowly tailored, 

was each challenged Voting Rights Act (―VRA‖) district drawn 

in a place where a remedy or potential remedy for racially 

polarized voting was reasonable for purposes of preclearance or 

protection of the State from vote dilution claims under the 

Constitution or under § 2 of the VRA?  

(B) For six specific districts (Senate Districts 31 and 32, House 

Districts 51 and 54 and Congressional Districts 4 and 12 – none 

of which is identified as a VRA district), what was the 

predominate factor in the drawing of those districts? 

(R pp 669-70).  A bench trial was held on 5 and 6 June 2013 before the three 

judges of the trial court, who received evidence through record designations, trial 

exhibits, and trial witnesses.
5
  On 8 July 2013, the court issued a ruling in favor of 

the Defendants on all claims.  (R pp 1264-1444).  On 22 July 2013, Plaintiffs 

timely appealed.  (R pp 1437-39). 

                                           
5
 Trial witnesses for Plaintiffs were Senator Dan Blue from Wake County, former 

Senator Eric Mansfield from Cumberland County, former Senator Linda Garrou 

from Forsyth County, Representative Larry Hill from Durham County, 

Congressman Mel Watt from Mecklenburg County, Goldie Wells from Guilford 

County, Albert Kirby from Sampson County, Walter Rogers from Scotland County 

and Professor Alan Lichtman from American University.  (R p 703).  Defendants‘ 

designated trial witness was Thomas Hofeller from Washington D.C. 
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STATEMENT OF THE GROUNDS FOR APPELLATE REVIEW 

This is an appeal as of right, pursuant to N.C.G.S. § 120-2.5, from a final 

judgment issued 8 July 2013 by a three-judge panel in Wake County Superior 

Court, convened pursuant to N.C.G.S. § 1-267.1, declaring constitutional the 

districts in the 2011 legislative and congressional redistricting legislation 

challenged in this litigation.  ―Appeal lies of right directly to the Supreme Court 

from any final order or judgment of a court declaring unconstitutional or otherwise 

invalid in whole or in part and for any reason any act of the General Assembly that 

apportions or redistricts State legislative or congressional districts.‖  N.C.G.S. 

§ 120-2.5.  This Court has interpreted this statute to apply to appeals declaring 

redistricting plans both constitutional and unconstitutional.  Pender County v. 

Bartlett, 361 N.C. 491, 497, 649 S.E.2d 364, 368 (2007).   

STATEMENT OF FACTS 

These lawsuits challenge the validity of the legislative and congressional 

redistricting plans enacted by the General Assembly in 2011 and a series of 

districts contained in those plans.  Most of the evidence consists of maps, 

demographic and electoral data, documents authored by Defendants that speak for 

themselves and historical information.  That evidence is summarized below.  
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Evidence pertinent to specific issues, particularly the State constitutional issues, is 

discussed in the context of those arguments. 

A. Overview of the 2011 House and Senate Redistricting Process. 

Senator Robert Rucho and Representative David Lewis were appointed 

Chairs of the Senate and House Redistricting Committees, respectively, on 27 

January and 15 February 2011.  (R p 276).  Senator Rucho was responsible for 

developing the challenged Senate plan.  (Doc. Ex. 2264-68).  Representative Lewis 

was responsible for developing the challenged House plan.  Id.  Dr. Thomas 

Brooks Hofeller (Hofeller) was retained by the Ogletree law firm to design and 

draw the House and Senate plans for Senator Rucho and Representative Lewis.  

(Doc. Ex. 1896, 1903).  He began working for Senator Rucho and Representative 

Lewis in December, 2010 and began drawing plans in March 2011 following 

receipt of new census data.  (Doc. Ex. 1943).  Senator Rucho described Hofeller as 

the ―chief architect‖ of the plans and Hofeller described himself the same way.  

(Doc. Ex. 3068, 1895).  

Senator Rucho and Representative Lewis were the sole source of 

instructions to Hofeller regarding the design and construction of the House, Senate 

and Congressional plans.  These instructions were all oral.  (Doc. Ex. 1921-22, 

2306, 3078-79, 3184-85).  Senator Rucho and Representative Lewis told Hofeller: 
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―draw a 50% plus one district wherever in the state there is a sufficiently compact 

black population‖ to do so.  (Doc. Ex. 2451, 3087-89, 3167).  Rucho and Lewis 

also directed Hofeller to draw House and Senate plans that provide African-

American citizens ―with a substantial proportional and equal opportunity to elect 

their candidates.‖  (Doc. Ex. 1216, 2363-64, 3087-89, 3167).  

Hofeller used the same process and criteria to draw the House and Senate 

plans.  (Doc. Ex. 1993-94).  He began the process by calculating how many 

majority Black state House and state Senate districts would need to be drawn to 

achieve proportionality between the percentage of the state‘s population that is 

Black and the percentage of districts that would be majority-Black.  (Doc. Ex. 

1945-46).  The proportionality chart Hofeller prepared for Defendants is attached 

as Appendix 1. 

Hofeller made this calculation as soon as the 2010 Census data was released, 

(Doc. Ex. 1943), long before the General Assembly had compiled any data about 

the extent to which voting is still racially polarized in the state, (T p 87), and 

without any knowledge of where in the state candidates of choice of African-

American voters had been elected.  Id.  

 Senator Rucho first filed a Senate plan and first made that plan public on 17 

June 2011.  (Doc. Ex 540).  That plan was a partial plan drawn by Hofeller.  (Doc. 
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Ex. 3169).  It was labeled ―Rucho Senate VRA Districts‖ and contained only 10 

districts.  (Map Notebook, Rucho Senate VRA Districts).  Each of the 10 districts 

had a Black voting age population higher than 50% except SD 32 in Forsyth.  

(Map Notebook, Rucho Senate VRA Districts, Stat Pack).  Eight of these 10 

districts (3, 4, 5, 13, 14, 20, 28, 38 and 40) were enacted on 27 July 2011, 

essentially as first filed and made public on 17 June 2011.  (Map Notebook, Rucho 

Senate 2).  Senate District 21 as first made public was located entirely in 

Cumberland County.  (Map Notebook, Rucho Senate VRA Districts).  It was 

modified prior to enactment to include Hoke County as well as part of Cumberland 

County.  (Map Notebook, Rucho Senate 2).  That modification increased the 

number of split precincts from 27 to 33 and increased the TBVAP from 51.03% to 

51.53%.  (Map Notebook, Rucho Senate VRA Districts, Stat Pack).  District 32 in 

Forsyth was also modified.  That modification increased the number of split 

precincts from 1 to 43 and increased the total Black voting age population 

(hereinafter ―TBVAP‖) from 39.32% to 42.53%.  Id.  

Following Senator Rucho‘s example, Representative Lewis first filed and 

made public a proposed House plan on 17 June 2011.
6
  (Doc. Ex. 546).  That plan 

was a partial plan drawn by Hofeller.  (Doc. Ex 2332).  It was labeled ―Lewis 

                                           
6
 Due to an error the 17 June plan was slightly modified on 21 June. 
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House VRA Districts‖ and only contained 27 districts, 24 of which had a Black 

voting age population higher than 50%.  (Map Notebook, Lewis House VRA 

Districts, Stat Pack).  Twenty-one of these 24 districts were enacted on 28 July 

2011, essentially as first filed and made public on 21 June 2011.  (Map Notebook, 

Lewis-Dollar Dockham 4).  House District 8 was reconfigured prior to enactment 

to include parts of Wilson and Pitt Counties and renumbered as HD 24 but the 

TBVAP remained above 50% at 57.38%.  (Map Notebook, Lewis-Dollar Dockham 

4, Stat Pack).  District 21 was also reconfigured prior to enactment to include 

pieces of Wayne, Sampson and Duplin Counties instead of pieces of Wayne, 

Sampson and Pender Counties.  (Map Notebook, Lewis-Dollar Dockham 4).  The 

TBVAP, however remained above 50% at 51.90%.  (Map Notebook, Lewis-Dollar 

Dockham 4, Stat Pack).  District 20 was eliminated prior to enactment.  Id.  That 

proposed district was formed out of pieces of Bladen, Columbus, Brunswick and 

New Hanover Counties and would have had a TBVAP of 56.85%.  (Map 

Notebook, Lewis House VRA Districts, Stat Pack).  

B. The Public Statements Made by Senator Rucho and 

Representative Lewis Describing the Criteria that Shaped the 

Challenged House and Senate Districts. 

Senator Rucho and Representative Lewis issued public statements on 17 

June, 21 June and 12 July describing the factors that had determined the number, 
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location and shape of the ―VRA districts‖ challenged in these cases.  (Doc. Ex. 

540-53, 563-68).  These public statements reflect the oral instructions Senator 

Rucho and Representative Lewis had earlier given Hofeller to apply in drawing the 

districts (Doc. Ex. 1921-22, 2306, 3078-79, 3184-85), and they are attached as 

Appendix 2.  Those instructions were: 

1. To draw each ―VRA District‖ where possible so that African 

American citizens constitute at least a majority of the voting 

age population in the district.
7
 

2. To draw ―VRA Districts‖ in numbers equal to the African American 

proportion of the State‘s population.
8
 

Senator Rucho and Representative Lewis also publicly stated that any 

alternative plan that compromised or strayed from strict adherence to these 

                                           
7
 See App. 2 p 5 (―districts created to comply with Section 2 of the Voting Rights 

Act must be created with a ―Black Voting Age Population‖ (―BVAP‖) as reported 

by the census, at least at a level of 50% plus one.‖); App. 2 p 16 (―Districts must be 

drawn with an actual black majority voting age population.‖); and App. 2 p 30 

(districts ―must be drawn with a black voting age population in excess of 50% plus 

one.‖) 
8
 See App. 2 p 6 (―Each plan [must] include a sufficient number of African-

American districts to provide North Carolina‘s African-American citizens with a 

substantially proportional and equal opportunity to elect their preferred candidates 

of choice.  Based upon the statewide TBVAP figures, proportionally for the 

African-American citizens in North Carolina means 24 majority African-American 

House districts and 10 majority African-American Senate districts.‖  See also App. 

2 p 31 (―our proposed plan provides black voters in North Carolina with substantial 

or rough proportionality in the numbers of VRA districts.‖) 
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instructions to Hofeller would be rejected.  In their 21 June public statement, 

Senator Rucho and Representative Lewis said:  

We would entertain any specific suggestions from the Black Caucus 

or others identifying more compact majority black populations to 

form the core of alternative majority black districts, provided the total 

districts proposed provide black voters with a substantially 

proportional state-wide opportunity to elect candidates of their choice.  

Moreover, any such districts must comply with Strickland v. Bartlett, 

and be drawn at a level that constitutes a true majority of black voting 

age population.   

(App. 2 p 18).  African-American legislators did not share Senator Rucho and 

Representative Lewis‘ views about the State‘s Voting Rights Act (―VRA‖) 

obligations or potential liability.  Numerous African-American legislators spoke 

out against all plans proposed by Senator Rucho and Representative Lewis.
9
  (T p 

                                           
9
 Other than Senator Rucho, no Republican member of the General Assembly filed 

any bill to redistrict the Senate.  Senate Democrats did file two Senate redistricting 

bills:  ―Possible Senate Districts‖ filed by Senator McKissick on behalf of the 

Senate Black Caucus (hereinafter ―Black Caucus Senate Plan‖) and ―Senate Fair 

and Legal‖ filed by Senator Nesbitt.  Both bills were defeated.  (R p 551, 664-65). 

Other than the bill sponsored by Representatives Lewis, Dollar and Dockham, no 

Republican member of the General Assembly filed any bill to redistrict the House.  

House Democrats did file two House redistricting bills:  ―Possible House Districts‖ 

proposed as an amendment by Representative Alexander on behalf of the House 

Black Caucus (hereinafter ―Black Caucus House Plan‖) and ―House Fair and 

Legal‖ filed as a proposed amendment by Representative Grier Martin.  Both 

amendments were defeated.  (R pp 664-65)  Draft legislative and congressional 

maps were provided to the General Assembly on behalf of AFRAM but those maps 

were never filed as bills in the General Assembly and do not resemble the bills 

filed by Senators McKissick, Nesbitt and Stein or Representatives Martin, 

Alexander and Hackney.  See Map Notebook. 
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114, lines 12-21).  No African-American Senator or Representative voted in favor 

of any of the plans proposed by Senator Rucho and Representative Lewis, 

including the enacted plans.  (T pp 30, 114).  

In addition, once the VRA maps were introduced, citizens from around the 

state testified at public hearings that the districts went beyond what was required 

for compliance with the Voting Rights Act.  (Doc. Ex. 7726: D:\Native Format\ 

CDs\PS79\NC111-S-28F-3(m)).  Well before the final plans were enacted, the 

Defendants were specifically informed in written testimony that the VRA districts 

they were proposing were premised on a fundamental misunderstanding of 

constitutional and civil rights law.  (Doc. Ex. 7726, D:\Native Format\CDs\PS83\ 

Depositions\Exhibits\Exhibits 199-216\211) (Attached as Appendix 3).  Writing on 

behalf of a citizen group, the Alliance for Fair Redistricting and Minority Voting 

Rights, or AFRAM, on 23 June 2011, counsel explained that ―it does appear that 

these districts go beyond what the Voting Rights Act requires both in terms of the 

number of majority-minority districts and in terms of the Black population 

percentages in the Voting Rights Act districts.‖  Id.  It also states that the Voting 

Rights Act does not require proportional representation, that Section 5 does not 

require maximization of the number of majority Black districts, that Section 5 does 

not require districts to be 50% Black in voting age population, and that the districts 
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as drawn ―threaten the very principles that the Voting Rights Act exists to 

promote.‖  Id.  The Defendants were aware, prior to enacting the VRA districts, 

that the NAACP and many other citizens were opposed to those districts being 

created as majority-Black districts. 

C. A Comparison of Districts in the Enacted Plans and Previous 

Plans. 

The legislative record contained data regarding the number of majority 

Black districts drawn by the 1992 and 2003 sessions of the General Assembly and 

by the courts in 2002.  (Doc. Ex. 7726 PS83\Depositions\Exhibits\Exhibits 44-94 

(Churchill) Churchill Dep. Ex. 80-84, (Churchill Dep. Ex. 81-83)).  The following 

chart compares the number of Senate districts judged by the 1992 and 2003 

sessions of the General Assembly and the courts in 2002 as necessary to meet the 

State‘s obligations under the Voting Rights Act compared to the number of 

districts judged by the 2011 General Assembly to be necessary for that purpose. 
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The following chart compares the number of House districts judged by the 

1992, 2003 and 2009 sessions of the General Assembly and the courts in 2002 to 

be necessary to meet the State‘s obligations under the Voting Rights Act with the 

number of such districts judged to be necessary for that purpose by the 2011 

General Assembly. 
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All of these plans were precleared by the United States Department of Justice (―US 

DOJ‖), and none of these plans were challenged on Section 2 grounds.  (T pp 26-

27).  

The record before the Legislature also established the counties in which past 

sessions of the General Assembly and the courts in 2002 had determined that either 

Section 2 or 5 required the creation of one or more majority African-American 

districts.
10

  Notably, the 2011 plan doubles the number of majority Black Senate 

districts in Mecklenburg County and adds a majority Black Senate district in 11 

counties for the first time, including Wake, Durham, Guilford and Cumberland 

counties.  (Map Notebook, Lewis-Dollar Dockham 4, Stat Pack).  The 2011 House 

Plan increased the number of majority Black districts in Mecklenburg from 2 to 5, 

in Guilford from 2 to 3, in Wake from 1 to 2, in Cumberland from 0 to 2 and in 

Durham from 0 to 2.  Id.  It also created a majority Black House district for the 

                                           
10

 Attached as Appendix 4 are two charts, one for Senate Districts and one for 

House Districts, that list each county in which a district containing > 50% TBVAP 

was located (a) under the legislative plan used for the 1992-2000 elections; (b) 

under the Court drawn plan used for the 2002 elections; (c) under the legislative 

plan used for the 2004-2010 elections; and (d) under the challenged 2011 plan.  

Appendix 5 is a chart showing the judgment of the General Assembly in 1991, 

2003 and 2009 and the courts of this state in 2002, with regard to the scope of the 

State‘s obligations under Section 2 in the counties in which Section 2 violations 

had been found compared to Senator Rucho and Representative Lewis‘ belief as to 

the scope of that obligation. 
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first time in 10 counties: Pasquotank, Franklin, Duplin, Sampson, Wayne, Durham, 

Hoke, Richmond, Robeson, and Scotland.  Id.  

The legislative record also included alternative plans introduced during the 

2011 session of the General Assembly by the Democratic Caucus and the Black 

Caucus that reflected the  judgment of their members about the scope of the State‘s 

Voting Rights Act obligation.  (Map Notebook, Fair & Legal House, Fair & Legal 

Senate, Possible House, Possible Senate).  Those plans contained far fewer 

majority-Black House and Senate districts.  (Map Notebook, Stat Packs, Fair & 

Legal House, Fair & Legal Senate, Possible House, Possible Senate).  The 

Legislative Black Caucus proposed two majority-Black Senate Districts and 10 

majority-Black House Districts; the Democratic Caucus proposed one majority-

Black Senate District and nine majority-Black House Districts.  Id.  

D. The Evidence Before Defendants Regarding the Decreased Need 

for Majority-Black Districts in North Carolina. 

Even as the number of majority-Black districts was decreasing prior to 2011, 

the number of Black legislators in the General Assembly steadily increased. (T pp 

32-35; R p 676).  This reflects the fact that since Gingles, voters in North Carolina 

have made significant progress towards achieving the goals of inclusion and fair 

representation embodied in the Voting Rights Act.  Levels of Black voter 

registration and participation in elections today are greater or equal to that of white 
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voters, (T pp 383-84), in contrast to the factual finding by the district court in 

Gingles in 1982 that African-Americans voters as a percentage of voting age 

population lagged behind whites by 14 percentage points statewide (66.7% white 

VAP registered vs. 52.7% Black VAP registered) and by as much as 23 percentage 

points in many counties.  Gingles v. Edmisten, 590 F. Supp. 345, 360 (E.D.N.C. 

1984), aff’d in part, rev’d in part, sub nom Thornburg v. Gingles, 428 U.S. 30 

(1986).  Similarly, the increasing willingness of white voters to support Black 

candidates at the ballot box has meant that when Black voters go to the polls, they 

have a reasonable chance of electing their candidates of choice even when those 

candidates are Black and even where Black voters are not a majority of the 

electorate.   

By 2011, the record as developed by the General Assembly
11

 showed that 

fifty-six times between 2006 and 2011, Black candidates won election contests in 

state house and senate districts that were not majority-Black, and twenty-two times 

                                           
11

 At the request of Senator Rucho, legislative staff at the General Assembly 

compiled a list of every racially contested election in the state of North Carolina 

from the years 2006 through 2010 and for every racially contested Congressional 

election from 1992-2010.  (Doc. Ex. 1824; Doc. Ex. 7726 

PS83\Depositions\Exhibits\Exhibits 44-94 (Churchill) Churchill Dep. Ex. 80-84).  

Churchill Dep. Ex. 80-84. The data compiled by legislative staff included the race 

of all candidates, the district number, the winner and loser of the election, the 

margin of victory, and the racial demographics of the district in which the election 

was conducted. (Doc. Ex. 7726 PS83\Depositions\Exhibits\Exhibits 44-94 

(Churchill) Churchill Dep. Ex. 80-84Churchill Dep. Exs. 81-83.) 
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those candidates were running in majority-white districts.
12

  (Doc. Ex. 7726 

PS83\Depositions\Exhibits\Exhibits 44-94 (Churchill) Churchill Dep. Ex. 80-84).  

Attached as Appendix 6 is a table listing these candidates and elections.  Most of 

these elections involved candidates of different races in which the Black candidate 

defeated the white candidate, some of whom were incumbents.  Id. 

Defendants were advised by attorneys at the School of Government that 

Gingles data was outdated and could not be relied on for 2011 redistricting 

decisions.
13

  (Doc. Ex. 7726 (PS \PS83\Depositions\Exhibits\Exhibits 44-94 

                                           
12

 Among many examples is Durham County, where the enacted plan creates a 

majority-black senate district and two majority-black house districts, even though 

Durham County previously never had a majority-black legislative district and the 

Gingles court ruled none was needed in 1986. African-American candidates 

Mickey Michaux, Larry Hall, Jeanne Lucas, and Floyd McKissick won a total of 

nine election contests between 2006 and 2011, winning contested general elections 

with over 70% of the vote.  Appendix 6.  In Wake County, where  there had never 

been a majority-black senate district and no majority-black house district since 

2002, Linda Coleman, an African-American, won election in 2006 and 2008 in a 

house district that was 26.70% black in voting age population.   
13

 Michael Crowell and Bob Joyce wrote: ―In considering whether Section 2 

requires the drawing of majority African American legislative districts today it 

should be kept in mind that the Gingles decision was based on demographics as 

they existed in 1982 and an election history primarily from the 1960s and 1970s; 

likewise, the Section 2 litigation involving local governments mostly was 

concluded by the early 1990s.  North Carolina has changed significantly since 

then, especially in the piedmont urban areas, so that more recent analysis of voting 

patterns and the other Section 2 elements would be necessary to assert with any 

confidence that a Section 2 violation might be found in a particular part of the state 

today.‖  (Doc. Ex. 7726 (PS \PS83\Depositions\Exhibits\Exhibits 44-94 

(Churchill)) (Dep. Ex. 57)).  
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(Churchill)) Dep. Ex. 57-58).  However, there is no evidence in the legislative 

record of any effort by Defendants to review or analyze more recent election data.  

Had Defendants reviewed this data they would have found: 

1. that seven African-American State Senators were elected from 

eight of the prior Senate districts with Black voting percentages 

between 42.52% and 49.70% in the past four election cycles.  

(R pp 283-91, 366); 

2. that in the 40%+ Black voting age population Senate  districts 

relevant to this litigation, African-American candidates or the 

candidates of choice of African-American voters prevailed in 

all elections in 7 of 8 districts in the 2008 and 2010 primary and 

general elections, for a win rate of 88 percent.  (Doc. Ex. 962); 

3. that in the 40%+ Black voting age population State House 

Districts relevant to this litigation, Black candidates or a white 

candidate of choice of Black voters prevailed in 19 out of 21 

districts in the 2008 and 2010 primary and general elections, for 

a win rate of 90 percent.  Id.;  

4. that in the State House districts that were above 40% Black 

voting age population but below 50% Black voting age 

population, the candidate of choice of Black voters prevailed in 

all elections in 10 of the 11 districts, and prevailed in 3 out of 4 

of the elections in the 11th district, for a win rate of 91%.  (Doc. 

Ex. 1304); 

5. that in the State House districts that were above 50% Black 

voting age population, the candidate of choice of Black voters 

prevailed in 8 of the 10 majority Black districts, for a win rate 

of 80%, which is lower than the win rate in districts between 

40% and 50% Black voting age population.  (Doc. Ex. 1306); 

6. that Congressional Districts 1 and 12 previously were less than 

50% Black in voting age population and that both districts 

elected candidates of choice of Black voters in the 2008 and 
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2010 primary and general elections.  (R p 380; Doc. Ex. 7726; 

CDs\PS83\Depositions\Exhibits\Exhibits 44-94 (Churchill) 

Churchill Dep. Ex. 80-84 Churchill Dep. Ex. 81); Doc. Ex. 

1322) 

7. that in all districts, state legislative and Congressional, the 

candidate of choice of Black voters prevailed in 28 of 31 

districts with 40%+ Black voting age population, for a win rate 

of 90%.  (Doc. Ex. 962).  This win rate is no different than the 

win rate for African-American candidates and white candidates 

of choice of African-American voters in districts that are 50%+ 

in Black voting age populations.  (Doc. Ex. 1303).  

The General Assembly also had available information about the margin of 

victory of African-American candidates in the earlier elections under prior plans 

and the extent to which African-American candidates were unopposed in those 

elections.  Appendix 5 attached hereto summarizes that information for each 

challenged district. 

At trial, voters and elected officials testified about the extent of election of 

candidates of choice of Black voters around the state.  (T pp 15-16, 20-24, 63-64, 

103, 141).  Their testimony described an evolving process whereby Black voters 

and Black candidates have increasingly been woven into the fabric of political life 

in this state.  From Rencher N. Harris‘ election to the Durham City Council in 

1953 (T pp 100-101), and Harvey Gantt‘s first election to the Charlotte City 

Council in 1974 (T pp 168- 69), to Dan Blue‘s ascent to the position of Speaker of 

the House in 1991 (T p 17), Ralph Campbell‘s statewide election as State Auditor 
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in 2004 (T p 102), Malcolm Graham‘s defeat of incumbent Fountain Odom in 

2006 (T p 173), and to Dr. Eric Mansfield‘s election to the Senate from 

Fayetteville in 2010 (T p 62), Black candidates have built successful multi-racial 

campaigns, with strong support from whites and Blacks in their communities.  

Black and white voters have seen their common interests united behind the values 

that they share, and they have seen their elected leaders, honorable and capable 

men and women of color, ably represent Black and white voters together. 

Senator Dan Blue and Congressman Mel Watt explained how over the past 

30 to 40 years more and more white candidates have supported Black candidates.  

(T pp 21-23, 172-76).  Relative newcomers, such as Representative Larry Hall and 

Dr. Eric Mansfield, testified that politics in this state are increasingly about issues 

and values, and less about the race of the candidate.  (T p 62, 98-99).  Politically 

active citizens at the local level, such as Goldie Wells, Albert Kirby and Walter 

Rogers, described the multi-racial coalitions that have been formed in their 

communities to address common issues.  (T p 82-83, 144-47).   

E. Polarized Voting Studies. 

The legislative record contained two studies indicating that racially polarized 

voting is present in varying degrees throughout the State.  (Doc. Ex. 1053, 1113).  

One study was authored by Dr. Ray Block and presented at a public hearing on 9 
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May 2011, in Raleigh.  (Doc. Ex. 1053).  The other study was authored by Dr. 

Thomas Brunell and filed with the General Assembly on 14 June 2011, three days 

before Senator Rucho and Representative Lewis made public the partial plans 

containing the challenged districts.  (R p 451-87). 

Dr. Brunell‘s study primarily examined statewide races and provides 

numerous examples across the state of Black candidates receiving substantial 

support from white voters.  (R p 451-87) (finding that in precincts that were at least 

90% white, Black candidates received 39.3-43.8% of the vote in the 2004 State 

Auditor election, the 2008 Democratic presidential primary, and the 2008 

presidential election).  Dr. Brunell‘s study fails, however, to consider the critical 

question of whether the level of racially polarized voting in a particular area results 

in the white bloc usually defeats the candidate of choice of Black voters.  

Additionally, Dr. Brunell‘s methodology was flawed on a very basic level, 

requiring him to file, long after the General Assembly had relied on his report, an 

affidavit and updated report correcting those errors.  (Doc. Ex. 5716).  

Ray Block‘s study looked at state legislative contests, and similarly showed 

that Black candidates receive substantial support from white voters.  (Doc. Ex. 

1057-59).  Block‘s study did not include information about whether the candidates 

of choice of Black voters won election.  Id.  
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F. Evidence of Geographical Compactness. 

The redistricting record compiled by the General Assembly contained the 

results of 8 separate mathematical measures of the geographic compactness of each 

of the enacted plans and alternate plans filed in the General Assembly.  (Doc. Ex. 

900, 4913)  The Defendants did not use these mathematical measures in evaluating 

the degree to which a potential plaintiff in a Section 2 lawsuit could meet the 

compactness requirement of a Section 2 claim or whether the districts complied 

with the state Constitutional compactness requirement as established in 

Stephenson.  (Doc. Ex. 2141-2142).  Indeed, neither Senator Rucho or 

Representative Lewis for themselves, nor Hofeller on their behalf, made any 

focused or independent effort to evaluate the compactness element of a Section 2 

claim for the challenged districts.  (Doc. Ex. 2997, 3027).   

Using the mathematical measures of compactness contained in the 

legislative record, Anthony Fairfax compared the compactness of the challenged 

districts in the enacted plans with the compactness of the alternative plans filed by 

the Democratic and Black Caucus.  (Doc. Ex. 367-68).  He found that all three 

2011 enacted redistricting plans scored overall less compact than prior redistricting 

plans and less compact than other redistricting plans introduced during the 2011 

redistricting process.  (Doc. Ex. 378). 
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Hofeller agrees that mathematical standards of compactness can be a 

meaningful tool for measuring compactness.  In what he previously referred to as 

his ―seminal study of measures of compactness,‖ Hofeller argued that ―quantitative 

scores should be used to make comparisons.  The fact that compactness is a 

relative measure does not render it meaningless.‖ (Doc. Ex. 7726, D:\Native 

Format\CDs\PS83\Depositions\Exhibits\Exhibits 504-566 (Hofeller) Hofeller Dep. 

Ex. 517, p.1176).  His study went on to conclude that when ―multiple measures 

coalescence in support of a single plan, the evidence in its favor is very strong.‖  

Id. at 1117.   

Defendants stated that the highly irregular shapes of the districts are due to 

their effort to comply with the proportionality quota.  See Section IV Of 

Defendants‘ Memorandum in Support of Motion for Summary Judgment (Doc. Ex. 

3546-3619).  The results of their efforts are demonstrated in Appendix 8, which 

shows that the lines twist and turn to encompass areas with concentrations of Black 

citizens. 

G. Comparison of Divided Counties in Plans Drawn to Achieve 

Proportion, and Plans Not Drawn for that Purpose. 

The 2003 Senate redistricting plan used for the 2004-10 elections was not 

drawn to create majority African-American districts in numbers proportional to the 

State‘s African-American population.  Only 12 counties were divided by that 
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plan.
14

  (Map Notebook, 2003 Senate).  By contrast, the 2011 Senate Plan, which 

was drawn to create majority African-American districts proportional to the State‘s 

African-American population, divides 19 counties or seven more than were divided 

by the 2003 Senate Plan.  (Doc.  Ex. 910).  

An alternative plan entitled ―Senate Fair and Legal‖ was introduced by 

Senator Martin Nesbitt on 25 July 2011.  (Map Notebook, Fair & Legal Senate).  

That plan was not drawn to create majority African-American districts proportional 

to the African-American population.  It would have divided 14 counties or 5 fewer 

counties than the enacted 2011 Senate Plan.  Id.  Another alternative plan entitled 

―Possible Senate Districts‖ was introduced by Senator Floyd McKissick on 25 

July.  (Map Notebook, Possible Senate).  That plan was not drawn to create 

majority African-American districts in numbers proportional to the State‘s African-

American population.  It would have divided 15 counties or 4 fewer counties than 

the enacted 2011 Senate Plan.  Id.  

The same pattern is present in the House.  The 2003 House Plan used for the 

2004-08 elections and the 2009 House Plan used for the 2010 election were not 

drawn to create majority African-American districts in numbers proportional to the 

State‘s African American population.  Forty-six counties were divided by the 2003 

                                           
14

 Appendix 6 is a chart showing all the counties divided by the various 

redistricting plans discussed here. 
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House Plan and forty-five counties were divided by the 2009 House Plan.  (Map 

Notebook, 2003 and 2009 House Redistricting Plan Maps).  By contrast, the 2011 

enacted House Plan was drawn to create majority African-American districts 

proportional to the State‘s African-American populations.  (Map Notebook, Lewis 

Dollar Dockham 4).  Forty-Nine counties are divided by that House Plan or four 

more than were divided by the 2003 House Plan and five more than were divided 

by the 2009 House Plan enacted following Stephenson I.  Id.  

Representative Grier Martin introduced a plan on 25 July 2011 entitled 

―House Fair and Legal.‖ (Map Notebook, Fair and Legal House).  That plan did 

not create majority African-American districts in numbers proportional to the 

State‘s African-American population.  (Map Notebook, Fair and Legal House).  It 

would have divided 44 counties or 5 fewer counties than the challenged 2011 

House Plan.  Id.  Representative Kelly Alexander introduced a plan on 25 July 

entitled ―Possible House Districts.‖  (Map Notebook,  Possible House Districts).  

That plan was not drawn to create majority African-American districts in numbers 

proportional to the State‘s African-American population.  It would have four fewer 

counties than the challenged 2011 House Plan.  Id.  
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H. Comparison of Split Precincts in Plans Drawn to Achieve 

Proportion and Plans Not Drawn for that Purpose. 

Preservation of precincts and VTDs is not one of the criteria listed in the 

public statements issued by Senator Rucho and Representative Lewis on 17 June, 

22 June, and 12 July incorporating the oral instructions they gave Hofeller for 

drawing House and Senate districts.  (Doc. Ex. 540-598).
15

  Hofeller stated in his 

affidavit that ―splitting VTD lines is often necessary in order to create TBVAP 

districts.‖ (Doc. Ex. 7726, D:\Native Format\CDs\PS83\Depositions\Exhibits\ 

Exhibits 504-566 (Hofeller)\513).  Hofeller further acknowledged that he split 

precincts for the purpose of increasing the Black population in a district, in order to 

achieve Rucho and Lewis‘ instruction to create majority African American districts 

in numbers proportional to the state‘s African American population.  (Doc. Ex. 

2164, 2160-61).   

                                           
15

 Preservation of counties and precincts is specifically listed as criterion that was 

considered in designing and constructing congressional districts.  (Doc. Ex. 561). 

VTDs are comparable to precincts.  VTDs are the voting tabulation districts 

reported to the Census.  They are based on the voting precincts in effect on 1 

January 2008 and cannot be altered by the Board of Elections.  In most cases, 

VTDs correspond exactly with precincts.  However, in limited cases, local boards 

of election may have altered the precinct boundary within a VTD after 1 January 

2008.  Because of the similarity between precincts and VTDs, Plaintiffs use the 

term precinct to refer to VTDs. 
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The following chart shows the number of split precincts in the enacted plans 

compared to other plans introduced during the legislative process and compared to 

prior redistricting plans in North Carolina: 

Plan Split Precincts 

   

2003 House 198 

2011 Legislative Black Caucus House 212 

2011 Fair and Legal House 129 

2011 Enacted House 395 

   

2003 Senate 55 

2011 Legislative Black Caucus Senate 10 

2011 Fair and Legal Senate 6 

2011 Enacted Senate 257 

  

 

(R pp 342, 550-52).  Overall in 2011, 563 of the state‘s 2,692 precincts were split 

into more than 1,400 pieces in the three plans.  More than one-fourth (27.2%) of 

the state‘s voting-age population lives in these split precincts.  (Doc. Ex. 423).  In 

some cases, district lines divide single family homes and apartment complexes into 

different districts.  (D:\Native Format\CDs\PS83\Depositions\Doss (Guilford BOE) 
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Deposition, Doss Dep. Tr. p. 25-263; D:\Native Format\CDs\PS83\Depositions\ 

Fedrowitz Deposition Fedrowitz Dep. Tr.  p. 65-67). 

When the General Assembly splits precincts between or among districts, 

there is an increased risk that voters will be assigned to the wrong district.  (Doc. 

Ex. 1485).  An examination of the voter assignments in just six of the State‘s 100 

counties (Durham, Robeson, Wilson, Richmond, Wayne, and Wake) showed 2056 

voters were assigned to the wrong districts in the May, 2012 primary across the 

House, Senate, and  Congressional plans.  (Doc. Ex. 3282).  Ninety-seven percent 

of those 2056 wrongly assigned voters live in split precincts.  Id.  

A subsequent audit by the State Board of Elections of all 100 counties 

revealed many more voters remained incorrectly assigned after the 2012 primary 

and general elections.  (Doc. Ex. 6320).  In Johnston County alone, approximately 

2200 voters were wrongly assigned.  Id.  Based on the state audit, 6,340 voters 

were potentially wrongly assigned in the State House plan, 3,557 voters were 

potentially misassigned in the State Senate plan, and 2,793 voters in the 

Congressional plan.  (Doc. Ex. 6321).   

A disproportionately high percentage of African-American voters live in 

split precincts.  Dan Frey, a GIS analyst at the General Assembly confirmed that 

26.8% of the state‘s any part Black voting age population (―VAP‖) lives in a split 
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precinct in the enacted House plan, while only 16.6% of the state‘s white VAP 

lives in a split precinct in the enacted House plan.  (Doc. Ex. 1202).  Frey also 

confirmed that the enacted 2011 House Plan contained a higher percentage of 

Black voters residing in a split precinct than any other House plan proposed in the 

legislative process.  Id.  Similarly, 19.4% of the state‘s any part Black VAP lives in 

a split precinct in the enacted Senate plan, while only 11.8% of the state‘s white 

VAP lives in a split precinct in the enacted Senate plan.  Id.  The 2011 enacted 

Senate Plan contained a higher percentage of Black voters residing in a split 

precinct than any other Senate plan proposed in the legislative process.  Id. 

I. Overview of the Congressional Redistricting Process. 

The process followed by Senator Rucho and Representative Lewis in 

developing the congressional plan was similar to the process they followed in 

developing the House and Senate plans.  As Chairs of the House and Senate 

Redistricting Committees, they were jointly responsible for developing the 

Congressional Plan.  (Doc. Ex. 3061, R p 276), and Thomas Hofeller was engaged 

by the Ogletree law firm to as ―chief architect‖ for the congressional plan as he 

was for the House and Senate plan.  (Doc. Ex. 1895; Doc. Ex. 3068).  Senator 

Rucho and Representative Lewis were the sole sources of instructions to Hofeller 
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regarding the design and construction of the congressional plan and those 

instructions were oral.  Id.  

Senator Rucho and Representative Lewis filed a congressional plan labeled 

―Rucho-Lewis Congressional 1‖ and first made that plan public on 1 July 2011.  

(Doc. Ex. 555).  They filed a modified plan on 19 July (Rucho-Lewis 

Congressional 2), 20 July (Rucho-Lewis Congress 2A), and 26 July (Rucho-Lewis 

Congress 3).  Rucho-Lewis Congress 3 was enacted on 26 July as Session Law 

2011-403. 

Senator Rucho and Representative Lewis issued public statements on 1 and 

19 July 2011 describing the factors that shaped the challenged congressional 

districts, CD 1, 4, and 12.  (Doc. Ex. 555-68).  These public statements reflected 

the oral instructions Senator Rucho and Representative Lewis had given to 

Hofeller to apply in drawing the districts and are included in Appendix 2. 

With regard to CD 1, Senator Rucho and Representative Lewis stated that 

CD 1 had been drawn in 1992 ―to comply with the Section 2 of the Voting Rights 

Act.‖ (App. 2 p 22).  With regard to CD 12, they stated that ―because of the 

presence of Guilford County in the Twelfth District, we have drawn our proposed 

Twelfth District at a Black voting age level that is above the percentage of Black 

voting age population found in the current Twelfth Districts.‖  Id. at 24.  The stated 
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purpose for drawing CD 12 at this level was to ―ensure preclearance of the plan.‖  

Id.  The characteristics of these districts are compared to past plans in Appendix 9. 

SUMMARY OF OPINION BELOW 

On 8 July 2013, the trial court issued its Judgment and Memorandum of 

Decision regarding each of the federal and state constitutional challenges to the 

enacted legislation and congressional plans, and district within those plans.  (R pp 

1264-1434).  The court‘s rulings on these challenges are summarized separately 

below. 

A. Plaintiffs’ Equal Protection Claims Under the 14
th

 Amendment to 

the United States Constitution. 

Most of the trial court‘s 171 page decision addresses Plaintiffs‘ claims that 

30 legislative and congressional districts created by the redistricting legislation 

enacted by the General Assembly in 2011 constitute racial gerrymanders in 

violation of the Equal Protection Clause of the United States Constitution. 

The court began this discussion by resolving a dispute between the parties 

regarding the burden of proof and its allocation.  Plaintiffs had acknowledged that 

they had the burden of proof on the issue of whether race was the predominant 

factor the Defendants used in assigning voters to districts, but argued that if they 

carried that burden, the burden then shifted to Defendants to prove that those 

decisions were made to meet a compelling government interest and to prove that 
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each of those districts was narrowly tailored to meet that compelling interest.  The 

Defendants countered that the burden of proof was with Plaintiffs on all issues 

encompassed within their equal protection claims.  They did acknowledge that if 

Plaintiffs proved that race was the predominant factor used to assign voters to 

districts Defendants then had the burden of production, but not the burden to prove, 

that those districts were drawn to meet a compelling interest and were narrowly 

tailored to meet that interest.  The panel adopted Defendants‘ position.  (R pp 

1272-75).   

Applying this standard, the panel first concluded that the Plaintiffs had 

carried their burden for 26 legislative and congressional districts and proved that 

―the shape, location and racial composition of each VRA district was 

predominately determined by a racial objective and was the result of a racial 

classification sufficient to trigger the application of strict scrutiny as a matter of 

law.‖  (R p 1278). 

Turning to this compelling interest issue, the court observed that the 

―Defendants assert that the VRA Districts in the Enacted Plans were drawn to 

protect the State from liability under § 2 of the VRA, and to ensure preclearance of 

the Enacted Plans under § 5 of the VRA.‖  (R p 1279).  The trial court then held: 

A redistricting plan furthers a compelling governmental interest if the 

challenged districts are ―reasonably established‖ to avoid liability 
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under § 2 of the VRA or the challenged districts are ―reasonably 

necessary‖ to obtain preclearance of the plan under § 5 of the VRA.   

(R p 1280).  In determining whether Plaintiffs carried the burden the court had 

assigned to them to prove the districts were not ―reasonably established‖ to avoid 

§ 2 liability, the court concluded that it was ―required to defer to the General 

Assembly‘s ‗reasonable fears of, and their reasonable efforts to avoid, § 2 

liability.‘‖  (R p 1281).  In determining whether the Plaintiffs carried the burden 

the court had assigned to them to prove that the districts were not ―reasonably 

necessary‖ to obtain preclearance under § 5, the panel concluded:  ―A legislature‘s 

efforts to ensure preclearance must be based upon its reasonable interpretation of 

the legal requirements of § 5 of the VRA.‖  (R p 1285). 

Examining the evidence in this light, the trial court concluded with respect to 

the Defendants‘ potential § 2 liability: 

[T]hat the General Assembly had a strong basis in evidence to 

conclude that each of the Gingles preconditions was present in 

substantial portions of North Carolina and that, based upon the totality 

of circumstances, VRA districts were required to remedy against vote 

dilution.   

(R pp 1283-84).  With respect to the Defendants‘ § 5 obligations the trial court 

concluded: 

[T]hat the General Assembly had a strong basis in evidence to 

conclude that the Enacted Plans must be precleared, and that they 
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must meet the heightened requirements of preclearance under the 

2006 amendments to § 5 of the VRA.   

(R p 1285).  Having concluded that Plaintiffs had failed to carry their burden to 

prove that the Defendants did not have a compelling interest in avoiding § 2 

liability and in obtaining § 5 preclearance, the trial court then considered whether 

Plaintiffs had carried their burden to prove that the Defendants had not narrowly 

tailored the challenged districts to meet their § 2 and § 5 interests.  The trial court 

concluded that Plaintiffs had failed to prove that Defendants had not narrowly 

tailored the challenged districts to meet their § 2 and § 5 interests.  The trial court‘s 

reasons for accepting Defendants‘ arguments are explained in the following 

passage: 

[T]he General Assembly had a strong basis in evidence for concluding 

that ―rough proportionality‖ was reasonably necessary to protect the 

State from anticipated liability under § 2 of the VRA and ensuring 

preclearance under § 5 of the VRA…The trial court therefore 

concludes that the number of VRA districts created by the General 

Assembly in the Enacted Plans is not inconsistent with the General 

Assembly‘s obligation to narrowly tailor the plans under strict 

scrutiny.   

(R p 1291).  The trial court‘s reasons for rejecting Plaintiffs‘ arguments are 

explained in the following passage: 

Plaintiffs‘ arguments are not persuasive because Plaintiffs have not 

produced alternative plans that are of value to the trial court for 

comparison in this narrow tailoring analysis.  None of the alternative 

plans proposed or endorsed by the Plaintiffs contain VRA districts in 
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rough proportion to the Black population in North Carolina.  None of 

the alternative plans seek to comply with the General Assembly‘s 

reasonable interpretation of Strickland by populating each VRA 

district with >50% TBVAP.  None of the alternative plans comply 

with the N.C. Supreme Court‘s mandate in Stephenson v. Bartlett to 

―group [ ] the minimum number of whole, contiguous counties 

necessary to comply with the at or within plus or minus five percent 

‗one-person, one-vote‘ standard. 

(R p 1305). 

B. Plaintiffs’ Claims that SD 32 and CD 12 are Unconstitutional 

Racial Gerrymanders. 

While the trial court concluded that race was the predominant factor used by 

Defendants to assign voters to 26 legislative and congressional districts, it 

concluded that race was not the principal explanation for the assignment of voters 

in 6 districts, SD 31 and 32, HD 51 and 54 and CD 4 and 12.  (R p 1309-10).   

C. Plaintiffs’ Claims that the Enacted House and Senate Plans 

Violate the Whole County Provisions of the State Constitution. 

There is no factual dispute among the parties on this issue.  The Enacted 

House and Senate plans created more clusters of counties than proposed, 

competing plans, and the proposed, competing plans divided fewer counties, fewer 

times than the enacted plans.  Concluding that it was ―bound by the precedent 

established by the N.C. Supreme Court in Stephenson I and Stephenson II‖ (R p 

1320), the trial court awarded summary judgment for the Defendants on this claim. 
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D. Plaintiffs’ Compactness Claims Under the Equal Protection 

Clause of the State Constitution. 

The court also awarded summary judgment to the Defendants on Plaintiffs‘ 

claims that the non-compact shapes of the challenged districts violated the Equal 

Protection Clause of the State Constitution because compactness is not an 

independent constitutional requirement under the State Constitution.  The court 

further determined that even if compactness were an independent constitutional 

requirement, it could not measure compliance because there is no adopted judicial 

standard by which to measure compliance.  (R p 1325). 

E. Plaintiffs’ Claims that Split Precincts Violate the Right to Vote 

Under the State Constitution. 

Finally, the court concluded that Defendants were entitled to summary 

judgment on Plaintiffs‘ claims that the excessive, race-based splitting of precincts 

violated the equal protection guarantees of both the state and federal constitutions.  

(R p 1332).  The court found, as a matter of law, that while the splitting of 

precincts may be circumstantial evidence of impermissible racial motive, it is not, 

in and of itself, a constitutional defect, regardless of the harm caused to citizens.  

(R p 1333). 
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ARGUMENT 

In enacting the 2011 redistricting plans, the Defendants turned the Voting 

Rights Act on its head and used it as a means to justify the subversion of the rights 

of North Carolina‘s citizens under both the State and federal constitutions.  They 

used a law designed to protect the voting rights of the country‘s most vulnerable 

citizens to in fact segregate those voters by race and to reduce their proven ability 

to form cross-racial coalitions.  Their explicit goal of increasing the number of 

majority-Black Senate and House districts to match the Black percentage of the 

state‘s population not only meant that race predominated in the drawing of those 

districts, it also led them to (a) use the racial identity of voters as the determinative 

basis for drawing other, non-Voting Rights Act districts, (b) divide more counties 

than necessary, (c) create oddly shaped, non-compact districts, and (d) divide an 

unprecedented number of precincts, impacting approximately two million voters 

and disproportionately disadvantaging African-American voters.  This litigation 

seeks to right that wrong. 

Defendants made four fundamental mistakes of law in constructing the 

districts that comprise their 2011 legislative and congressional redistricting 

legislation. 

First, they did not heed the rule that seeking, and achieving, racial 

proportionality in electoral districts is per se unconstitutional, not a 
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safe harbor from litigation.  Defendants‘ reliance on the Voting Rights 

Act as a justification for creating a pre-determined, proportional 

number of African American election districts resulted in just the sort 

of racial segregation the Act forbids and was designed to eliminate.  

(Arguments I, II, & IV below.) 

Second, they did not apply the rule that narrow tailoring in 

redistricting requires legislative bodies to minimize, rather than 

maximize, racial considerations.  (Part III below.) 

Third, they failed to honor the words of the Constitution and 

constructed districts to maximize county clusters rather than minimize 

county splits.  (Argument V below.) 

Finally, they ignored this Court‘s clear message in Stephenson I and 

explicit holding in Stephenson II that state equal protection principles 

forbid assigning some citizens to compact electoral districts and other 

citizens to non-compact districts except when required by federal law.  

(Argument VI below.) 

The trial court declined to hold the Defendants accountable for these failures 

to honor the constitutional rights of all citizens because of a misplaced deference 

for the Defendants‘ litigation ―fears‖ (R p 1281) and the perceived need to give the 

Defendants ―leeway‖ (R p 1290) in drawing districts.  Constitutional rights may 

not be sacrificed to fears or eroded to ease the legislature‘s burden.  That much was 

settled in Bayard v. Singleton, 1 N.C. 42 (1787).  As this court explained: 

The Constitution is the supreme law.  It is ordained and established by 

the people, and all judges are sworn to support it.  When the 

constitutionality of an act of the General Assembly is questioned, the 

courts place the act by the side of the Constitution, with the purpose 

and the desire to uphold it if it can be reasonably done, but under the 

obligation, if there is an irreconcilable conflict, to sustain the will of 
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the people as expressed in the Constitution, and not the will of the 

legislators, who are but agents of the people. 

State ex rel. Attorney General v. Knight, 169 N.C. 333, 352, 85 S.E. 418, 427 

(1915).  Plaintiffs respectfully request this Court to declare that the districts in 

Defendants‘ legislative and congressional redistricting legislation were constructed 

on an unconstitutional foundation and must be redrawn. 

I. THE TRIAL COURT ERRED IN HOLDING THAT SECTION 5 OF 

THE VOTING RIGHTS ACT IS A COMPELLING 

GOVERNMENTAL INTEREST JUSTIFYING THE DEFENDANTS’ 

RACIALLY GERRYMANDERED DISTRICTS WHEN THE U.S. 

SUPREME COURT RULED THAT SECTION 5 DOES NOT 

CONSTITUTIONALLY APPLY TO NORTH CAROLINA. 

A. Standard of Review. 

A trial court‘s conclusions of law are reviewed de novo — the least 

deferential standard of review.  Under de novo review, the appellate court 

considers the issue anew and freely substitutes its judgment for that of the trial 

court.  Mann Media, Inc. v. Randolph County Planning Bd., 356 N.C. 1, 13, 565 

S.E.2d 9, 17 (2002).  See also State v. Williams, 362 N.C. 628, 632-33, 669 S.E.2d 

290, 294 (2008) (quoting In re Greens of Pine Glen, Ltd. P’ship, 356 N.C. 642, 

647, 576 S.E.2d 316, 319 (2003)).   
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B. Defendants Cannot Have An Interest in Complying with an 

Unconstitutional Law. 

The trial court‘s holding that the Defendants had a compelling governmental 

interest in achieving racial proportionality with districts over 50% Black in voting 

age population in order to ensure preclearance of those plans by the United States 

Department of Justice under Section 5 of the Voting Rights Act is based on two 

errors of law.  First, the trial court failed to acknowledge that Section 5 of the 

Voting Rights Act, as reauthorized in 2006, does not constitutionally apply to 

North Carolina.  (R p 1298-1299).  Second, as argued in Argument II, infra at 49-

71, even if Section 5‘s non-retrogression standard did apply, the trial court 

erroneously deferred to the Defendants‘ view that in order to ensure preclearance, 

the Defendants needed to enact a plan containing a number of majority-Black 

districts proportionate to the Black percentage of North Carolina‘s population.  (R 

p 1298-99).   

Citing the enormous gains in participation rates by African-American voters 

in states throughout the South in the decades since the Voting Rights Act was 

passed in 1965, on 25 June 2013 the U.S. Supreme Court issued an opinion in 

Shelby County v. Holder, 570 U.S. ___, 133 S. Ct. 2612 (2013), holding that the 

formula that determines which jurisdictions are covered under Section 5 of the 

Voting Rights Act, as reauthorized by Congress in 2006, is unconstitutional.  Since 
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the coverage formula contained in Section 4(b) of the Act was not updated in 2006 

when the ―extraordinary measures‖ which are a ―drastic departure from basic 

principles of federalism‖ were extended for another 25 years, the Court ruled that 

the formula cannot be a basis for subjecting certain jurisdictions and not others to 

the preclearance requirement.  Shelby County, 133 S. Ct. at 2618, 2631.  

―There is no denying‖ the Court explained, ―that the conditions that 

originally justified these measures no longer characterize voting in the covered 

jurisdictions.  By 2009, ‗the racial gap in voter registration and turnout [was] lower 

in the States originally covered by §5 than it [was] nationwide.‘‖  Id., 133 S. Ct. at 

2618-19, citing Northwest Austin Municipal Util. Dist. No. One v. Holder, 557 

U.S. 193, 203-204 (2009).  Shelby County v. Holder stands for the proposition that 

Congress, when seeking to remedy racial discrimination in voting, must ―ensure 

that the legislation it passes to remedy that problem speaks to current conditions.‖  

Shelby County, 133 S. Ct. at 2631. 

Despite the fact that the gains in participation rates by African-American 

voters over the past fifty years are as true of North Carolina as in the rest of the 

South, with African-American voters in North Carolina participating today at 

higher rates than white voters, see T p 384; S. Rep. No. 109-295, p. 11 (2006); H. 

R. Rep. No. 109-478, at 12, the trial court nevertheless held that compliance with 
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the unconstitutional statute was a compelling governmental interest justifying the 

decision to assign voters to districts based on their race in order to create nine 

majority-Black Senate districts where previously there were none and twenty-four 

majority-Black House districts where previously there were eight.   

Although the Plaintiffs requested permission to brief this issue after the 

Shelby County decision was announced, the trial court denied the motion but 

accepted it as notice of supplemental authority.  (R p 1262).  In a footnote the trial 

court did recognize that the Shelby County decision meant that North Carolina is 

no longer under any obligation to comply with Section 5 of the Voting Rights Act, 

but concluded that: 

[t]his holding has no practical effect upon the outcome of this case 

because the measure of the constitutionality of the Enacted Plans 

depends upon the compelling governmental interests at the time of the 

enactment of the Enacted Plans.  At the time of enactment in 2011, 

preclearance by the USDOJ was required of all North Carolina 

legislative and congressional redistricting plans. 

(R p 1284, fn. 16) (emphasis in original).  This is incorrect.  An unconstitutional 

law (or, in this case, the unconstitutional application of Section 5 to North 

Carolina) cannot be a compelling governmental interest.   

There are at least two independent reasons why the U.S. Supreme Court‘s 

ruling in the Shelby County case means that compliance with Section 5 of the 

Voting Rights Act cannot be a compelling governmental interest justifying the 
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continued use of racially gerrymandered districts.  First, under strict scrutiny 

analysis, what matters is whether at the time strict scrutiny is applied, there exists a 

compelling government interest to use the racial classifications at issue.  Second, it 

is well established that when the Court declares a law unconstitutional, the law is 

unconstitutional from the time it was enacted, not from the date of the court‘s 

decision. 

1. Strict scrutiny applies current legal standards. 

The question here is not whether the Shelby County decision applies 

retroactively, but rather, whether under strict scrutiny the compelling governmental 

interest relied upon by the defendants to justify their use of racial classifications 

must be one that exists currently or may be an interest that existed when the law 

was enacted but is no longer a valid interest.  The notion that a compelling interest 

justifying the use of a racial classification is frozen in time from the date of the 

government‘s reliance on that interest contradicts fundamental principles of strict 

scrutiny review propounded by the United States Supreme Court.  It has long been 

well established that ―in order to justify the use of a suspect classification, a State 

must show that its purpose or interest is both constitutionally permissible and 

substantial, and that its use of the classification is ‗necessary . . . to the 

accomplishment‘ of its purpose or the safeguarding of its interest.‖  Regents of 
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Univ. of Cal. v. Bakke, 438 U.S. 265 (1978) (citing In re Griffiths, 413 U.S. 717, 

721-22 (1973) (footnotes omitted); Loving v. Virginia, 388 U.S. 1, 11 (1967); 

McLaughlin v. Florida, 379 U.S. 184, 196 (1964).  There is nothing in that 

standard to suggest that what matters is the governmental interest at the time of 

enactment rather than at the time of the searching judicial inquiry that strict 

scrutiny requires. 

This is reinforced by the U.S. Supreme Court‘s opinion in Fisher v. Univ. of 

Tex. at Austin, 570 U.S. ___, 133 S. Ct. 2411 (2013).  There, after reminding us 

that racial distinctions are ―by their very nature odious to a free people … contrary 

to our traditions…‖ and must be ―subjected to the most rigid scrutiny,‖ the Court 

instructs that ―judicial review must begin from the position that ‗any official action 

that treats a person differently on account of his race or ethnic origin is inherently 

suspect.‘ Strict scrutiny is a searching examination, and it is the government that 

bears the burden to prove ‗that the reasons for any [racial] classification [are] 

clearly identified and unquestionably legitimate.‘‖  Fisher, 133 S. Ct. at 2418-19 

(emphasis added) (internal citations omitted).   

Since Section 5‘s protections are no longer validly applied to North 

Carolina, the use of racially-gerrymandered districts cannot be justified by an 

interest in complying with Section 5 of the Voting Rights Act.  In evaluating 
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whether the State of Michigan had a compelling governmental interest in enacting 

a 1980 law that established a state contracting set aside for minority and women 

owned businesses, the Sixth Circuit faced an analogous situation following the 

Supreme Court‘s decision in Wygant v. Jackson Bd. of Educ., 476 U.S. 267 (1986).  

See Michigan Rd. Builders Ass’n v. Milliken, 834 F.2d 583 (6th Cir. 1987).  Pre-

Wygant, the Sixth Circuit rule was that contracting set-aside programs needed to be 

justified by a ―significant‖ governmental interest.  Michigan Rd. Builders Ass’n, 

834 F.2d at 587.  Post-Wygant, it was clear that the constitutional standard required 

a ―compelling‖ government interest.  The Michigan Rd. Builders Ass’n court held 

that even though the state program had been enacted at a time when constitutional 

doctrine required only a ―significant‖ governmental interest for such programs, the 

Sixth Circuit was clear that ―an appellate court must apply the law in effect at the 

time it renders its decision.‖ Id. at 589.  Thus, the court did not apply the 

constitutional rule in effect at the time of the enactment of the challenged statute 

but rather applied the rule in effect at the time of its ruling.  The same logic applies 

here.  The U.S. Supreme Court has ruled that under the 2006 reauthorization, 

Section 5 of the Voting Rights Act could not constitutionally be applied to North 

Carolina after 2006.  Compliance with Section 5 cannot now be used to justify 

racially gerrymandered districts enacted in 2011.   
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2. A Supreme Court ruling declaring a law unconstitutional means 

the law was unconstitutional at the time it was enacted, not at 

the time of the ruling. 

The Supreme Court‘s view of the nature of the Constitution and its judicial 

function is incompatible with the proposition that a law ―becomes‖ 

unconstitutional when the Court rules but was constitutional prior to that point.  In 

American Trucking Ass’ns v. Smith, 496 U.S. 167 (1990), Justice Scalia explained 

that prospective decision making is incompatible with the role of the judiciary to 

―say what the law is, not to prescribe what it shall be.‖  Id. at 201.  When it holds 

that a law is unconstitutional, the Court is interpreting what the Constitution 

forbids, not what the Court forbids.  Thus, it does not make sense to ask whether a 

particular decision of the Court could only apply prospectively.  The statute is 

either constitutional or it is unconstitutional from the time of its enactment and ―the 

issue of whether to ‗apply‘ that decision needs no further attention.‖
16

  Id.   

Thus, Section 5 was unconstitutional when it was enacted and all courts 

adjudicating federal law must give effect to that rule.  It necessarily follows that 

                                           
16

 This question was addressed again a year later in James B. Beam Distilling Co. 

v. Georgia, 501 U.S. 529, 535 (1991).  In Beam, a majority of the Justices agreed 

that a rule of federal law, once announced, must be given full retroactive effect by 

all courts adjudicating federal law.  See also Harper v. Virginia Department of 

Taxation, 509 U.S. 86 (1993) (the Court‘s application of a rule of federal law must 

be given full effect in all open cases). 
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Defendants do not have a compelling governmental interest in complying with an 

unconstitutional law. 

II. THE TRIAL COURT ERRED IN HOLDING THAT THE VOTING 

RIGHTS ACT PROVIDES A COMPELLING GOVERNMENTAL 

INTEREST FOR DEFENDANTS TO INTENTIONALLY CREATE A 

PROPORTIONATE NUMBER OF MAJORITY BLACK DISTRICTS 

A. Standard of Review. 

This is a question of law reviewed de novo.  State v. Biber, 365 N.C. 162, 

168, 712 S.E.2d 874, 878 (2011) (―Conclusions of law are reviewed de novo and 

are subject to full review.‖)  A de novo standard of review is also appropriate 

because this issue involves constitutional rights.  Libertarian Party v. State, 365 

N.C. 41, 46, 707 S.E.2d 199, 202-03 (2011) (―[D]e novo review is ordinarily 

appropriate in cases where constitutional rights are implicated.‖ (citations 

omitted)). 

B. The Trial Court Erroneously Concluded that Racial 

Proportionality is A Compelling Government Interest. 

At the heart of the trial court‘s equal protection analysis of the racially 

gerrymandered districts it upheld is the conclusion that ―the General Assembly had 

a strong basis in evidence for concluding that ‗rough proportionality‘ was 

reasonably necessary to protect the State from anticipated liability under § 2 of the 

VRA and ensuring preclearance under § 5 of the VRA.‖  (R p 1291).  This 

conclusion is wrong as a matter of law because racial proportionality, whether 
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exact or rough, is never a compelling governmental interest, nor is it required by 

the Voting Rights Act.  The VRA was not designed to guarantee majority-minority 

voting districts, but to guarantee that the processes, procedures, and protocols 

would be fair and free of racial discrimination. 

1. Racial Proportionality Can Never Be a Compelling 

Governmental Interest. 

The Supreme Court has been long been clear that ―outright racial balancing 

… is patently unconstitutional.‖  Fisher, 133 S. Ct. at 2419.  Citing Bakke, Grutter 

and Parents Involved, the Fisher Court explained that using ―some specified 

percentage of a particular group merely because of its race or ethnic origin‖ as a 

definition of diversity would amount to outright racial balancing and that ―[r]acial 

balancing is not transformed from patently unconstitutional to a compelling state 

interest simply by relabeling it ‗racial diversity‘.‖  Id.   

Here, as the trial court found, ―the General Assembly acknowledges that it 

intended to create as many VRA districts as needed to achieve a ‗roughly 

proportionate‘ number of Senate, House and Congressional districts as compared 

to the Black population in North Carolina.‖  (R p 1277).  Each VRA district also 

had to be at least 50% Black in voting age population.  Id.   

Racial balancing is no more constitutional in the redistricting context than it 

is in law school admissions, Grutter v. Bollinger, 539 U.S. 306, 330 (2003) 
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(outright racial balancing … is patently unconstitional‖), public school student 

assignment policies, Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1 551 

U.S. 701, 730 (2007) (―Accepting racial balancing as a compelling state interest 

would justify the imposition of racial proportionality throughout American society, 

contrary to … the simple command that the Government must treat citizens as 

individuals, not as simply components of a racial, religious, sexual or national 

class‖), public sector employment, Ricci v. DeStefano, 557 U.S. 557, 582 (2009) 

(―Title VII is express in disclaiming any interpretation of its requirements as 

calling for outright racial balancing.  § 2000e-2(j).‖), or government contracting, 

Richmond v. J.A. Croson Co., 488 U.S. 469, 507 (1989).  The Supreme Court has 

stated that:  

Accepting racial balancing as a compelling state interest would justify 

the imposition of racial proportionality throughout American society, 

contrary to our repeated recognition that ―[a]t the heart of the 

Constitution‘s guarantee of equal protection lies the simple command 

that the Government must treat citizens as individuals, not as simply 

components of a racial, religious, sexual or national class.‖ Allowing 

racial balancing as a compelling end in itself would ―effectively 

assur[e] that race will always be relevant in American life, and that 

the ‗ultimate goal‘ of ‗eliminating entirely from governmental 

decision making such irrelevant factors as a human being‘s race‘ will 

never be achieved.‖ An interest ―linked to nothing other than 

proportional representation of various races . . . would support 

indefinite use of racial classifications, employed first to obtain the 

appropriate mixture of racial views and then to ensure that the 

[program] continues to reflect that mixture.‖  
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Parents Involved, 551 U.S. at 730.  There is nothing in Voting Rights Act 

jurisprudence to create an exception to this rule in the redistricting context.   

2. Section 2 of the VRA Does Not Require Racial Proportionality. 

The Voting Rights Act does not require a legislature to draw a number of 

majority-Black districts proportional to the Black voting age population in the 

state.
17

 The text of the Voting Rights Act itself states that ―nothing in this section 

establishes a right to have members of a protected class elected in numbers equal 

to their proportion in the population.‖  42 U.S.C. § 1973 (b).  Furthermore, the 

Supreme Court has stated that neither § 2 of the Voting Rights Act, nor § 5 

requires proportionality between the percentage of African-Americans in the 

jurisdiction and the percentage of districts in which African-Americans are a 

                                           
17

 In order to justify using a racial proportionality standard under strict scrutiny, the 

question for the Defendants is not what the Voting Rights Act permits, but what it 

requires.  This is so for two important reasons:  First, to use racial considerations in 

redistricting beyond that the VRA requires is to violate the equal protection clause; 

Shaw v. Reno, 509 U.S. 630, 654 (1993).  Second, the state constitutional whole 

county provision can be disregarded only to the extent necessary to comply with 

the VRA.  Stephenson II, 357 N.C. at 309, 582 S.E.2d  at 251.  If the Defendants 

do have a compelling governmental interest in complying with the VRA, it is only 

in complying with what the VRA requires, they do not have the discretion to enact 

a plan that may be permitted, but not required, by the VRA. 
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majority of the voting age population.
18

  Johnson v. DeGrandy, 512 U.S. 997 

(1994) Miller v. Johnson, 515 U.S. 900 (1995). 

In DeGrandy, Justice Kennedy explained why the Court‘s decision in that 

case did not endorse proportionality as a safe harbor under § 2 of the Voting Rights 

Act, forewarning Defendants here of the constitutional dangers inherent in the very 

practice they chose to follow:   

Operating under the constraints of a statutory regime in which 

proportionality has some relevance, States might consider it lawful 

and proper to act with the explicit goal of creating a proportional 

number of majority-minority districts in an effort to avoid Section 2 

litigation.  Likewise, a court finding a Section 2 violation might 

believe that the only appropriate remedy is to order the offending 

                                           
18

 Defendants were made aware of the very basic legal tenet that racial 

proportionality is not required by § 2 of the VRA during the redistricting process 

by staff attorneys in the General Assembly.  In a memorandum to the chairs of the 

redistricting committees, under the heading, ―Maximization Not Required; 

Proportionality Not a Safe Harbor—Johnson v. DeGrandy,‖ staff attorneys at the 

General Assembly explained that: 

In Johnson v. DeGrandy, the Supreme Court focused on the ―totality 

of the circumstances‖ as articulated in Gingles.  The Supreme Court 

rejected a rule that would require a state to maximize majority-

minority districts.  The Supreme Court also rejected an absolute rule 

that would bar Section 2 claims if the number of majority-minority 

districts is proportionate to the minority group‘s share of the relevant 

voting age population.  The Court rejected this rule, feeling that a 

―safe harbor‖ might lead to other misuses. 

(Doc. Ex. 7726) (PS \PS83\Depositions\Exhibits\Exhibits 44-94 (Churchill) \58).  

But the legislative leaders were committed to their racial quotas in redistricting 

from the very outset of the process and simply disregarded any advice to the 

contrary from whatever source. 
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State to engage in race-based districting and create a minimum 

number of districts in which minorities constitute a voting majority.  

The Department of Justice might require (in effect) the same as a 

condition of granting preclearance [under Section 5].  Those 

governmental actions, in my view, tend to entrench the very practices 

and stereotypes the Equal Protection Clause is set against.  As a 

general matter, the sorting of persons with an intent to divide by 

reason of race raises the most serious constitutional questions.  

DeGrandy, 512 U.S. 997, 1029 (Kennedy, J. concurring) (internal citations 

omitted).  The DeGrandy court could not have been clearer that proportionality of 

the sort the Defendants assert as a compelling governmental interest is not a safe 

harbor:  ―[n]or does the presence of proportionality prove the absence of dilution.  

Proportionality is not a safe harbor for States; it does not immunize their election 

schemes from § 2 challenge.‖  Id. at 1026 (O‘Connor, J. concurring).  And again:  

―As today‘s decision  provides, a lack of proportionality is ‗never dispositive‘ 

proof of vote dilution, just as the presence of proportionality ‗is not a safe harbor 

for States [and] does not immunize their election schemes from § 2 challenge.‘‖ Id. 

at 1028 (Kennedy, J., concurring).  

Nevertheless, the court below, relying on part but not all of a paragraph in 

the DeGrandy opinion, held that because in its misreading of the DeGrandy 

decision, no Section 2 violation can be found where there is proportionality, the 

―General Assembly should be given leeway to seek to emulate those circumstances 

in its Enacted Plans.‖  (R p 1290).  The phrase left out of the DeGrandy passage 
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quoted by the trial court is ―[w]hile such proportionality is not dispositive in a 

challenge to single-member districting, it is a relevant fact in the totality of 

circumstances …‖  DeGrandy, 512 U.S. at 1013.   

It was a fundamental error of law to turn a ―relevant fact‖ into a ―safe 

harbor‖ that then becomes a compelling government interest when ―there is good 

reason for state and federal officials with responsibilities related to redistricting, as 

well as reviewing courts, to recognize that explicit race-based districting embarks 

us on a most dangerous course.‖  DeGrandy, 512 U.S. at 1031.   

DeGrandy is not the only case in which this issue has arisen.  The state 

defendants in 1990s Georgia redistricting litigation, like the Defendants here, 

admitted that achieving proportional representation was a goal motivating their 

decision to create additional majority-minority congressional districts.  Johnson v. 

Miller, 864 F. Supp. 1354, 1378 (S.D. Ga. 1994), aff’d sub nom Miller v. Johnson, 

515 U.S. 900 (1995).  Georgia enacted a plan with 3 majority-Black districts—its 

previous plan contained only one majority-Black district.  Id. at 1360-61.  Georgia 

even indicated that it believed it had a compelling interest in achieving 

proportionality apart from avoiding Section 2 vote dilution.  Id. at 1379.  To that, 

the District Court in Johnson v. Miller replied that ―[t]o erect the goal of 

proportional representation is to erect an implicit quota for Black voters.  Far from 
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a compelling state interest, such an effort is unconstitutional.‖  864 F. Supp. at 

1379 (citing Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 307 (1978) 

(Powell, J.)). 

3. Compliance with Section 5 Does Not Require Racial 

Proportionality. 

In addition to the failure to properly apply Shelby County v. Holder as 

argued in the first issue above, see, supra at pp. 41-49, the trial court also erred in 

concluding that rough proportionality was reasonably necessary to ensure 

preclearance under § 5 of the VRA, had it been constitutionally applied to North 

Carolina, and that ―ensuring preclearance under Section 5‖ is a compelling 

governmental interest.  (R p 1291).   

The Supreme Court has held that as compared to § 2 of the VRA, § 5 has a 

―limited substantive goal: to insure that no voting-procedure changes would be 

made that would lead to a retrogression in the position of racial minorities with 

respect to their effective exercise of the electoral franchise.‖  Bush v. Vera, 517 

U.S. 952, 982-83 (1996) (internal quotations omitted).  That substantive goal is 
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known as non-retrogression.
19

  In Bush v. Vera, the Court held that a 

reapportionment plan would not be narrowly tailored to the goal of avoiding 

retrogression if the State went beyond what was reasonably necessary to avoid 

retrogression.  Id. at 983.  Specifically, in that Texas case, the Court rejected the 

state‘s contention that compliance with Section 5 required it to increase the BVAP 

in a congressional district that elected an African-American congress person from 

35.1% BVAP to 50.1% BVAP.  Id.  The Court explicitly rejected the argument that 

Section 5 could be used to ―justify not maintenance, but substantial augmentation, 

of the African-American population percentage‖ in the congressional district 

challenged as a racially gerrymander.  Id.  Indeed, the state had ―shown no basis 

for concluding that the increase to a 50.9% African-American population in 1991 

was necessary to ensure nonretrogression.‖ Id.  Significantly, the plan containing 

the unconstitutional racial gerrymander was precleared by the Department of 

                                           
19

 The trial court misreads Shelby County as holding that the effect of the 2006 

amendments to the VRA required jurisdictions to do more to obtain Section 5 

preclearance.  (R p 1285).  What the Supreme Court was referring to was 

Congress‘ decision to prohibit intentional discrimination prohibited under Section 

5, not that jurisdictions must increase the percentage of black population or the 

number of majority black districts in order to obtain preclearance.  See Shelby 

County, 570 U.S. ___, 133 S. Ct. 2612, 2636, citing Reno v. Bossier Parish School 

Bd., 520 U. S. 471, 480-482 (1997).  In briefing for the trial court, plaintiffs 

documented examples of 2011 redistricting plans from other jurisdictions that were 

precleared without increases in the number of majority-black districts or in the 

percentages of black population.  (Doc. Ex. 5966-72).  
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Justice.  Id. at 956.  A plan that goes beyond that which is required by Section 5 

would have certainly ensured preclearance, but that is not the strict scrutiny 

question that the Supreme Court has applied when determining whether there is a 

compelling government interest in complying with Section 5. 

Likewise, in Miller v. Johnson, where the Department of Justice had refused 

to preclear a Georgia congressional redistricting plan until the number of majority-

Black districts was increased, the court still focused the strict scrutiny analysis on 

what was actually necessary to comply with Section 5, not what would ensure 

preclearance from the Department of Justice.  515 U.S. at 917-918.  Specifically, 

the Court held: ―It is, therefore, safe to say that the congressional plan enacted in 

the end was required in order to obtain preclearance.  It does not follow, however, 

that the plan was required by the substantive provisions of the Voting Rights Act.  

We do not accept the contention that the State has a compelling interest in 

complying with whatever preclearance mandates the Justice Department issues.‖  

Id. at 921-22.  In Miller, the state surely was acting reasonably, following two 

objections from the Department of Justice, to ensure preclearance.  But compliance 

with Section 5 is the correct inquiry for a reviewing court to pursue, not ―ensuring 

preclearance,‖ and compliance does not require a maximization of the number of 

majority-minority districts.  Id. at 925. 
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The Miller Court also held that proportionality is not required by § 5 of the 

VRA.  It further noted that Georgia‘s redistricting plan ―overstepped the 

requirements for section 5 compliance because it was designed to secure 

proportional representation for black voters in Georgia, not adhere to the VRA.‖  

Id. at 910.  Thus, § 5 of the VRA, even if it had been constitutionally applied to 

North Carolina, does not require the racial balancing that the Defendants pursued 

and achieved in their redistricting plans.   

C. The Trial Court Erred in Ruling that the General Assembly had a 

Strong Basis in Evidence for Believing that it was Violating the 

Voting Rights Act. 

1. There Was No Strong Basis in Evidence that § 2 of the VRA 

Required Creating the Majority-Black Districts Challenged 

Here. 

In addition to applying the wrong legal standard for what constitutes a 

compelling governmental interest, the trial court also erred in concluding that there 

was a strong basis in evidence for believing ―that each of the Gingles preconditions 

was present in substantial portions of North Carolina and that, based upon the 

totality of circumstances, VRA districts were required to remedy against vote 

dilution.‖  (R p 1283-84).  As a matter of law, the prior success of candidates of 

choice of African-American voters is fatal to a Section 2 claim.  Thornburg v. 

Gingles, 478 U.S. at 77.  ―Compliance with federal antidiscrimination laws cannot 
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justify race-based districting where the challenged district was not reasonably 

necessary under a constitutional reading and application of those laws.‖  Miller v. 

Johnson, 515 U.S. at 921.  Here, the prior success of candidates of choice of 

African-American voters was well documented, see supra at 17-22, and both the 

Defendants and the trial court failed to properly apply fundamental Section 2 legal 

principles evaluating whether and where majority-Black districts were required by 

Section 2. 

To prove that Section 2 required each of the Voting Rights Act districts in 

their plans, the Defendants must prove there is a substantial basis in evidence that 

minority voters ―have less opportunity than other members of the electorate 

to…elect representatives of their choice,‖ 42 U.S.C. § 1973(b), in the area of the 

state where each district is located.  Shaw v. Hunt, 517 U.S. 899, 917 (1996). 

To establish a Section 2 violation, a plaintiff must prove three threshold 

factors:  1) that the minority group in question is ―sufficiently large and 

geographically compact to constitute a majority in a single-member district;‖ 

2) that the minority group is ―politically cohesive;‖ and 3) that the majority votes 

―sufficiently as a bloc to enable it…usually to defeat the minority‘s preferred 

candidate.‖  Thornburg v. Gingles, 478 U.S. at 50-51.  These are necessary 

preconditions, and the absence of any one element is fatal to a Section 2 claim, 
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even if other conditions have been met.  Pender County v. Bartlett, 361 N.C. 491, 

499, 649 S.E.2d 364, 370(2007) aff’d sub nom. Bartlett v. Strickland, 556 U.S. 1 

(2009).  Further, when race is the predominant factor in drawing a district, the 

burden of proving these preconditions falls on the defendants.  Id. at 496, 649 S.E. 

2d. at 368.  

The Defendants have themselves admitted: 

As a matter of law, racially polarized voting exists only when 

minority voters need a majority of the voting population in a single 

member district to elect their preferred candidate of choice.  If 

minorities can elect their preferred candidate in a district that is less 

than majority minority, then racially polarized voting must not exist as 

a matter of law. 

(R p 266).  Nevertheless, the crucial error in the logic employed by the Defendants 

and endorsed by the trial court is the assumption that the mere presence of racially 

polarized voting anywhere (and at any time) equates to legally cognizable racial 

polarization every time.  

The question Defendants faced when enacting these legislative and 

congressional districts was not whether statistically significant racially polarized 

voting exists, but rather whether white bloc voting exists at levels high enough 

usually to defeat the candidate of choice of Black voters in the areas where 

majority-Black districts are proposed.  Yet the trial court based its ruling on 

findings such as ―not a single witness testified that racial polarization had vanished 
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either statewide or in areas in which the General Assembly had enacted past VRA 

districts.‖  (R p 1349).  This finding misses that point entirely.  The existence of 

racially polarized voting alone does not require a remedy and Defendants were not 

justified in creating majority-Black districts merely because racially polarized 

voting exists.  As explained in Gingles, a remedy is required only where white bloc 

voting usually defeats the candidate of choice of Black voters.  Gingles, 478 U.S. 

at 49-50. 

In determining whether there was substantial evidence in the record that the 

Defendants faced potential liability under § 2, the burden is on the Defendants to 

assess whether there is anywhere in this state where Black voters are consistently 

shut out of the political process such that majority Black districts, a temporary and 

remedial measure, are the only way that Black voters can have a fair opportunity to 

elect their candidates of choice.  The 90% success rate of Black candidates from 

2006 to 2010 is by itself enough information to answer this question.  The 

repeated, successful election of Black candidates does not require sophisticated 

expert analysis; it is within the personal knowledge of everyone who is active in 

the political process.  The legal implication of this fact is plain.  Where candidates 

of choice of Black voters are elected without majority Black districts, there is no 

Section 2 violation. 
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There are numerous examples of unsuccessful § 2 plaintiffs who lose 

because the repeated success of Black or Latino candidates means a plaintiff 

cannot establish legally significant white bloc voting, the third prong of Gingles.  

See, Cottier v. City of Martin, 604 F.3d 553, 558 (8th Cir. 2010) (en banc) cert. 

denied ___ U.S. ___, 131 S. Ct. 598, (2010) (no Section 2 violation where in 

countywide elections between candidates of different races, countywide elections 

between white candidates, and state and federal elections between white 

candidates, white voters did not vote sufficiently as a bloc usually to defeat the 

Indian-preferred candidate.); Askew v. City of Rome, 127 F.3d 1355 (11th Cir. 

1997) (city not sufficiently racially polarized to conclude that Sec. 2 had been 

violated where  23 of 33 African American preferred candidates were elected.)  

Vecinos de Barrio Uno v. City of Holyoke, 960 F. Supp. 515, 526 (D. Mass. 1997) 

(Hispanic voters failed to establish Section 2 violation where white bloc voting 

occurred but did not defeat candidate of choice of Hispanic voters); Clay v. Board 

of Education, 90 F.3d 1357, 1362 (8th Cir. 1996) (Plaintiffs did not prove white 

bloc voting when Black voters elected their preferred candidates to the Board 57.9 

percent of the time); Clarke v. City of Cincinnati, 40 F.3d 807, 813 (6th Cir. 1994) 

(noting the success of Black-preferred Black candidates implied a lack of white 

bloc voting, thus leading the court to conclude that ―this success rate gives us no 
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reason to find that blacks‘ preferred black candidates have ‗usually‘ been 

defeated.‖); Valladolid v. National City, 976 F.2d 1293 (9th Cir. 1992) (―unless 

minority group members experience substantial difficulty electing representatives 

of their choice, they cannot prove that a challenged electoral mechanism impairs 

their ability ―to elect.‖); Overton v. City of Austin, 871 F.2d 529, 538 (5th Cir. 

1989) (―the sustained history of electoral success by black and Mexican-American 

candidates … refuted the contention of racially polarized voting.‖). 

The trial court‘s order contains 178 findings of fact regarding narrow 

tailoring, but not one of them addresses the relevant legal inquiry Defendants and 

the trial court were required to make.  Standing Bartlett v. Strickland on its head, 

the trial court‘s findings rely on examples of the success of African-American 

candidates in coalition districts (districts that are less than 50% majority-Black) to 

justify creating majority-Black districts.  (See, e.g., R p 1341).  Similarly, in the 

findings regarding election results, the trial court recites data on registered voters 

in the districts, how much funding was raised by certain candidates, and whether 

the districts are cross-over districts, (see, e.g., R p 1389-1422), but not once 

addresses the rule that § 2 of the Voting Rights Act is not violated where 

candidates of choice of Black voters can win elections in districts that are not 

majority-Black in voting age population.   
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Remarkably, the trial court also adopts the wrong burden of proof, making 

findings such as this one:  ―Plaintiffs did not offer post-enactment election results 

as evidence showing the absence of racially polarized voting in the following 

challenged districts …‖ (R p 1388-89).  Once strict scrutiny applies, the defendants 

have the burden of proof to establish they had a strong basis in evidence for 

believing they needed to draw 20 or 21% of the state‘s districts as majority Black 

districts in order to comply with the VRA.
20

   

When the correct legal standard is applied, Defendants‘ own expert Dr. 

Thomas Brunell‘s racially polarized voting analysis demonstrates that new 

majority-Black districts throughout the state, drawn to meet a substantial 

proportionality requirement, are not required because white voters are widely 

supporting Black candidates in North Carolina.
 21

  (R pp 451-87).  In his report, Dr. 

Brunell noted: ―[t]here are some counties, like Wake, Durham, Jackson, 

Mecklenburg, in which there is a considerable amount of white cross-over voting.‖  

(R p 459).  He found that the percentage of white voters voting for the Black 

                                           
20

 Plaintiffs point the Court to the arguments of Amici on the burden of proof issue.   
21

 In a memorandum dated 3 June 2011, former Supreme Court Justice Robert Orr, 

quoting from Bartlett v. Strickland, 556 U.S. at 24, advised Senator Rucho and 

Representative Lewis that ―[i]n areas with substantial crossover voting it is 

unlikely that the plaintiffs would be able to establish the third Gingles 

precondition.‖  (Doc. Ex. 7726 (PS \PS83\Depositions\Exhibits\Exhibits 44-94 

(Churchill) )\57). 
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candidate in the 2008 presidential election was at least 40% in each county, and 

was 59.4% in Durham County.  Id.  And yet, Defendants chose to draw new 

majority Black districts in most of those counties listed by Dr. Brunell.  In fact, in 

Wake, Durham, and Mecklenburg Counties alone—counties identified by Dr. 

Brunell as counties with substantial white crossover voting—Defendants chose to 

draw 12 new majority Black districts: House Districts 29, 31, 38, 48, 99, 102, 106, 

and 107; Senate Districts 14, 20, 38 and 40.  (Doc. Ex. 550) Mot. for Jud. Not. 

¶ 1(a)(i) (―Stat Pack‖ for NC House ―Existing District Plan‖); ¶ 1(a)(vii)(―Stat 

Pack‖ for ―Lewis-Dollar-Dockham 4‖).  

Dr. Brunell‘s report regarding crossover voting by whites is consistent with 

this Court‘s findings in 2007 that ―[p]ast election results in North Carolina 

demonstrate that a legislative voting district with a total African-American 

population of at least 41.54 percent, or an African-American voting age population 

of at least 38.37 percent, creates an opportunity to elect African-American 

candidates.‖ Pender County v. Bartlett, 361 N.C. 491, 494, 649 S.E.2d 364, 367 

(2007). 

2. The Trial Court Erred as a Matter of Law in Deferring to the 

Defendants‘ Judgment On This Issue. 

In Shaw v. Hunt the Supreme Court held:  ―[w]e assume arguendo that a 

State may have a compelling interest in complying with the properly interpreted 
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VRA.  But a State must have a strong basis in evidence for believing that it is 

violating the Act.  It has no such interest in avoiding meritless lawsuits.‖  Shaw v. 

Hunt, 517 U.S. at 908 n.4.  In Shaw, Justice Stevens in dissent argued that the 

legislature had an interest in avoiding litigation, the very interest asserted here, and 

the majority rejected that argument, saying it ―sweeps too broadly.‖  Id.   

The court below believed it was ―required to defer to the General 

Assembly‘s reasonable fears of; and their reasonable efforts to avoid, § 2 liability.‖  

R p 1281 (citing Bush v. Vera, 517 U.S. at 978.)  However, such deference exists 

only where race has not predominated in the redistricting process.  The Court in 

Bush v. Vera emphasized that once a state, in the course of avoiding § 2 liability, 

subordinates traditional redistricting principles to race, a constitutional problem 

arises and ―[s]trict scrutiny remains, nonetheless, strict.‖  Id. at 978.  Indeed, once 

strict scrutiny applies, ―the mere recitation of a ‗benign‘ or legitimate purpose for a 

racial classification is entitled to little or no weight.‖  Croson, 488 U.S. at 500 

(1989).   

There is good reason why, under strict scrutiny, legislative assurances of 

good intention do not forgive an impermissible use of race.  Fisher, 133 S. Ct. at 

2421.  Racial classifications imposed by the government may be motivated by 

illegitimate notions of racial inferiority, Croson, 488 U.S. at 493, or rest on 
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unproven assumptions about racial patterns in voting.  Shaw v. Reno, 509 U.S. 630, 

653 (1993) (―We unanimously reaffirmed that racial bloc voting and minority-

group political cohesion never can be assumed, but specifically must be proved in 

each case in order to establish that a redistricting plan dilutes minority voting 

strength in violation of § 2.‖) 

 Strict scrutiny is necessary to ferret out when racial classifications are being 

motivated by ―simple racial politics,‖ Croson, 488 U.S. at 493, or by the desire to 

―placate a politically important racial constituency.‖  Ricci v. DeStefano, 557 U.S. 

557, 597 (2009) (Alito, Scalia & Thomas, JJ. concurring).  Indeed, ―the mere 

recitation of a benign, compensatory purpose is not an automatic shield which 

protects against any inquiry into the actual purposes underlying a statutory 

scheme.‖  Weinberger v. Wiesenfeld, 420 U.S. 636, 648 (1975).   

In this case, the trial court accepted without inquiry the Defendants‘ 

assertion that they drew 26 majority-Black districts in order to avoid potential 

liability under § 2 of the Voting Rights Act, and to ensure preclearance under § 5 

of the VRA and then erroneously concluded that those were, as a matter of law, 

compelling governmental interests.  That was plain error. 

The process used by the General Assembly to achieve racial proportionality 

in its redistricting plans casts further doubt on the constitutionality of those plans 
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because it was a form of reverse-engineering.  The Supreme Court‘s opinion in 

Shelby County v. Holder is relevant on this question.  570 U.S. ___, 133 S. Ct. 

2612 (2013).  The Court rejected the notion that is was constitutionally permissible 

for Congress to determine which jurisdictions it wanted to be subject to 

preclearance and then employ a formula that captures those jurisdictions, holding 

that the coverage formula must be relevant to the problem that Congress seeks to 

address.  Id.  Similarly, in this case, the General Assembly‘s decision to draw a 

proportional number of majority-Black districts and then after-the-fact seek to 

justify those districts by incompletely examining the areas of the state where those 

districts were drawn, was reverse-engineering that is not constitutionally sound. 

Where racial quotas were devised at the beginning of the redistricting 

process and the challenged districts were drawn pursuant to those instructions, 

Defendants have failed to meet strict scrutiny and no compelling VRA interest 

exists.  Where no African-American legislator voted for or rose in defense of 

Defendants‘ proportionality goal or the need under the VRA to draw the 

challenged districts, and where no lawsuit has ever been  filed challenging any 

congressional district on Section 2 grounds and no lawsuit has been filed since 

1986 challenging any legislative district on Section 2 grounds, Defendants have 

failed to meet strict scrutiny and no compelling VRA interest exists. 
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Where the 1992 and 2003 sessions of the General Assembly evaluated their 

legal obligations under the VRA and did not draw majority Black districts in 

numbers proportional to the State‘s Black population, and where the courts of this 

state in 2002 evaluated the State‘s VRA obligations and did not draw majority 

Black districts in numbers proportional to the State‘s Black population, Defendants 

have failed to meet strict scrutiny that such districts are required in 2011 and no 

compelling VRA interest exists.  

Where the data in front of Defendants in 2011 established that on 56 

occasions between 2006 and 2010 Black candidates were elected to office in 

districts less than 50% Black, often by wide margins, and where Defendants‘ own 

data shows that Black candidates on average receive 58% of the vote in a district 

that is 40% Black, Defendants have failed to meet strict scrutiny and no 

compelling VRA interest exists. 

Rather than defer to the General Assembly‘s political discretion to draw 

racial gerrymanders, it is the court‘s role to apply strict scrutiny precisely because 

political motivations may be at work.  Segregating this state‘s Black voters into 

majority Black districts based on a racial proportionality quota cannot be justified 

by partisan goals or left to the political judgment of the party drawing the districts.  

―Indeed, we rejected the notion that separate can ever be equal--or ‗neutral‘--50 
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years ago in Brown v. Board of Education, 347 U.S. 483 (1954), and we refuse to 

resurrect it today.‖  Johnson v. California, 543 U.S. 499, 506 (2005).   

III. THE TRIAL COURT ERRED IN HOLDING THAT THE RACIALLY 

GERRYMANDERED DISTRICTS ENACTED BY THE GENERAL 

ASSEMBLY WERE NARROWLY TAILORED 

A. Standard of Review. 

This is a question of law reviewed de novo.  State v. Biber, 365 N.C. 162, 

168, 712 S.E.2d 874, 878 (2011) (―Conclusions of law are reviewed de novo and 

are subject to full review.‖)  A de novo standard of review is also appropriate 

because this issue involves constitutional rights.  Libertarian Party v. State, 365 

N.C. 41, 46, 707 S.E.2d 199, 202-03 (2011) (―[D]e novo review is ordinarily 

appropriate in cases where constitutional rights are implicated.‖ (citations 

omitted)). 

B. The Defendants Failed to Meet Their Burden of Proving that the 

Plans They Drew Were Narrowly Tailored to Comply with the 

VRA. 

The trial court failed to follow the analysis the United States Supreme Court 

has established to determine whether the challenged districts were narrowly 

tailored to advance a compelling state interest.  Plaintiffs have shown in Argument 

II, supra at p 49-71, that the trial court erred in concluding that Defendants met 

their burden to demonstrate compelling interests in creating each of the challenged 

districts.  However, even if they had, the districts are far from narrowly tailored, 
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and they fail that inquiry on at least four independent grounds: the challenged 

districts were drawn to satisfy a quota, the challenged districts are geographically 

non-compact, the challenged districts were packed with more Black voters than 

was necessary to comply with the Voting Rights Act, and the challenged districts 

were sited in places in the state where a VRA remedy was not needed.  At least in 

part, these four erroneous conclusions of law resulted from the trial court‘s 

improper imposition of the burden of proving narrow tailoring on Plaintiffs and its 

improper deference to legislative discretion. 

1. The Trial Court Wrongly Placed the Burden of Proof on the 

Plaintiffs and Wrongly Deferred to Legislative Discretion. 

The trial court essentially required Plaintiffs to prove the challenged districts 

and plans were not narrowly tailored.  This is an incorrect application of the law.  

It is fundamental that once the court establishes the existence of a racial 

classification, as the trial court properly concluded here, the burden then shifts to 

Defendants to demonstrate the challenged districts were narrowly tailored to 

satisfy a compelling state interest.  Shaw v. Hunt, 515 U.S. at 908 (―North 

Carolina, therefore, must show…its districting legislation is narrowly tailored‖); 

Miller, 515 U.S. at 920 (―the State must demonstrate that its districting legislation 

is narrowly tailored‖); Vera v. Richards, 861 F. Supp. 1304, 1342 (S.D. Tx. 1994) 

(―The State has the burden of producing evidence of narrow tailoring to achieve its 
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compelling state interest); see also Adarand Constructors v. Pena, 515 U.S. 200, 

224 (1995) (Court will demand ―any governmental actor subject to the Constitution 

justify any racial classification ―as narrowly tailored); Grutter v. Bollinger, 539 

U.S. 306, 306 (2003) (―[t]he Law School has the burden of proving, in 

conformance with the standard of strict scrutiny, that it did not utilize race in an 

unconstitutional way‖) (Kennedy, J., dissenting); Parents Involved in Cmty. Sch. v. 

Seattle Sch. Dist. No. 1, 551 U.S. 701, 744 (2007) (―we put the burden on state 

actors to demonstrate their race-based policies are justified‖); Fisher, 133 S. Ct. at 

2420 (―it remains at all times the University‘s obligation to demonstrate‖ narrow 

tailoring).   

The trial court‘s erroneous conclusion that the burden to prove narrow 

tailoring rested with Plaintiffs carried with it another error.  In the trial court‘s 

view, the court must give Defendants some ―leeway‖ in evaluating the extent to 

which the challenged districts are narrowly tailored.  (R p 1275).  The Supreme 

Court‘s recent decision in Fisher expressly rejects the notion that governmental 

bodies are entitled to ―leeway‖ or deference in evaluating whether a racial 

classification is narrowly tailored.  ―The University must prove that the means 

chosen by the University to attain diversity are narrowly tailored to that goal.  On 

this point, the University receives no deference.‖  Fisher, 133 S. Ct. at 2420. 
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The essence of narrow tailoring in the redistricting context has been 

described with the following analogy: ―just as a homicide defendant may not use 

excessive force to stop an aggressor, neither may a state burden the rights and 

interests of its citizens more than is reasonably necessary to further the compelling 

governmental interest advanced by the state.‖  Hays v. Louisiana, 839 F. Supp. 

1188, 1206-07 (W.D. La. 1993), appeal dismissed, 18 F.3d 1319 (5th Cir. La. 

1994).  The state must affirmatively provide evidence and argument demonstrating 

that it did not go further than necessary in imposing a racial remedy and that it 

considered race-neutral alternatives. 

Defendants have never articulated a race-neutral or less-race-focused 

alternative that they considered and why they rejected it.  In each of the four 

narrow tailoring questions examined by the court below, the trial court accepted, 

without subjecting to critical questioning, Defendants‘ assertions that the 

challenged districts were narrowly tailored and instead concluded that Plaintiffs 

had not disproved that the districts were narrowly-tailored.  For example, on the 

question of whether racial polarization was so strong as to necessitate the extreme 

and affirmative remedy of a majority Black district, the Court said ―[t]he fact that 

incumbent black candidates or strong black candidates have won elections in 

majority-minority coalition districts with TBVAP between 40% and 49.99% does 
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not prove the absence of racially polarized voting.‖  (R p 1389) (emphasis added).  

Of course it was the Defendants‘ burden to prove the presence of legally-

significant racially polarized voting in each particular place where they sited a 

majority Black district, rather than Plaintiffs‘ burden to prove its absence.  

Additionally, the court was required to subject the Defendants‘ proof to strict 

scrutiny, which it failed to do. 

As another example, the trial court placed the entire burden on Plaintiffs to 

disprove the first Gingles prong, whether districts are compact.  The court refused 

to find the districts insufficiently compact because the plans Plaintiffs pointed to—

the Senate and House Fair and Legal plans, which had more compact districts—did 

not contain the same extreme number of majority black districts.  (R p 1306).  The 

court thereby improperly placed the burden on Plaintiffs to prove that the districts 

were not compact, at the same time requiring them to demonstrate more compact 

districts could be crafted in a plan with a proportionate number of majority Black 

districts, a plan that would be per se unconstitutional.  As discussed more below, in 

every element of the court‘s narrow tailoring analysis, the court relieved 

Defendants of their burden to demonstrate that it used only as much ―force‖ as was 

necessary to reasonably defend itself. 
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2. The Redistricting Plans are Not Narrowly Tailored Because 

they Create More Majority-Black Districts than are Necessary 

to Comply with the VRA. 

The 2011 districts challenged in this litigation fail narrow tailoring scrutiny 

primarily because they were drawn in order to achieve a quota for the number of 

majority Black districts.  Such a quota system can never, as a matter of law, satisfy 

the demands of narrow tailoring.  

Just as racial balancing can never be a compelling governmental interest, 

drawing districts to meet a proportionality goal cannot meet the requirement that a 

government‘s use of race be narrowly tailored.  Bakke, 438 U.S. at 315-16.  In 

Grutter, the Court clarified further how a racial classification system could avoid 

falling into a ―quota‖ trap.  539 U.S. at 334.  The Court explained that race may 

only be used, constitutionally, in a ―flexible‖ and ―nonmechanical‖ way because 

equal protection requires ―individualized assessments.‖  Id.  If race as ―one factor 

among many‖ was considered in a state actor‘s path to effectuating a compelling 

governmental interest, then a reviewing court will be satisfied that the action that 

includes racial considerations is narrowly tailored.  Id. at 340. 

In the redistricting context, this same constitutional rejection of quotas in the 

number of majority-minority districts drawn applies.  In Miller v. Johnson, because 

the Department of Justice had determined that it was possible to draw 3 majority 
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Black congressional districts in Georgia following the 1990 census, the 

Department set that number as essentially a quota for the number of majority Black 

districts the state‘s enacted plan must contain in order to obtain preclearance under 

Section 5 of the Voting Rights Act.  Miller, 515 U.S. at 918.  As discussed above, 

this was a flawed interpretation of the Act.  But beyond that, the Supreme Court 

noted approvingly the District Court‘s conclusion that because the Voting Rights 

Act ―did not require three majority-black districts, and…Georgia‘s plan for that 

reason was not narrowly tailored to the goal of complying with the Act.  Id. at 910 

(quoting Johnson v. Miller, 864 F. Supp. 1354, 1392-1393 (S.D. Ga. 1994)).   

In light of the long history of Supreme Court precedent rejecting the use of 

quota systems to achieve racial equity, purportedly or actually, the proportionality 

quota established by Defendants condemns the plans and challenged districts as 

unconstitutional.  The trial court also erred in its narrow tailoring analysis by 

failing to appreciate that a rigid quota was not ―necessary‖ for advancing equal 

opportunities for voters to participate in the political process.  The court below 

erroneously equated districts with 40-50% BVAP with districts that are over 50% 

BVAP for the purpose of achieving the desired number of ―VRA‖ districts.  (R p 

1288).  After equating the two kinds of district, the court seemed to conclude that 

the enacted plans, prior plans, and Plaintiffs‘ demonstrative plans (which, like the 
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prior plans, contained more 40-50% districts and fewer majority Black districts) 

approximately achieved the set quota.  Id.  As such, the court found the quota 

neither dramatically different from comparative plans nor constitutionally 

problematic.  (R p 1291).  This is incorrect because, as discussed in more detail 

below, a district with a 40-50% BVAP can be naturally occurring and compact and 

would not require the explicit block-by-block construction of tortured districts 

lines necessary to reach that 50% mark.  Thus, a set quota for a number of majority 

Black districts requires much more ―mechanical‖ and ―inflexible‖ map-drawing 

than does a plan that can flexibly include districts with only 40-50% BVAP.  This 

is the approach adopted by previous legislatures and courts, and it allowed the state 

for nearly 30 years to avoid Section 2 liability—the purported compelling interest 

relied on by Defendants.  Thus, following Bakke and other narrow tailoring cases, 

it is clear that a quota of majority Black districts is forbidden. 

3. The Districts are Not Narrowly Tailored Because the Districts 

are Not Geographically Compact. 

The United States Supreme Court has held that a district that is intentionally 

created as a majority Black district is not narrowly tailored if it is not compact.  

Shaw v. Hunt, 517 U.S. at 916.; Bush v. Vera, 517 U.S. at 957.  The trial court 

refused to require Defendants to offer proof that the many irregularly-shaped, non-

compact districts drawn in disregard of traditional redistricting principles were 
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narrowly tailored.  Its failure to demand this proof and its failure to subject the 

districts to strict scrutiny as to compactness was error under Shaw v. Hunt and  

Bush v. Vera.   

It is ironic that the compactness analysis ignored in this case was first 

established in Shaw v. Hunt, 517 U.S. at 916, a case from North Carolina that first 

established racial gerrymandering rules.  When the Supreme Court looked at North 

Carolina‘s Congressional District 12 in the 1990s, it noted that ―[n]o one looking at 

District 12 could reasonably suggest that the district contains a ―geographically 

compact‖ population of any race,‖ and thus, ―District 12 is not narrowly tailored to 

the State‘s asserted interest in complying with § 2 of the Voting Rights Act.‖  Id. at 

916, 918 (internal citations omitted).   

The state in Shaw v. Hunt did ―not defend District 12 by arguing that the 

district is geographically compact,‖ and instead argued that ―once a legislature has 

a strong basis in evidence for concluding that a § 2 violation exists in the State, it 

may draw a majority-minority district anywhere, even if the district is in no way 

coincident with the compact Gingles district, as long as racially polarized voting 

exists where the district is ultimately drawn.‖  Id. at 916-17.  Defendants‘ 

argument here is much the same.  The Court in Shaw v. Hunt unequivocally 

rejected that argument as unpersuasive.  Id. at 917. 
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In Bush v. Vera, the Court invalidated three districts on the same grounds: 

that the districts were non-compact and thus failed the narrow tailoring inquiry.  

517 U.S. at 979.  There, the Court reiterated that a district drawn on the basis of 

race could be narrow tailored to comply with Section 2 if the district ―is reasonably 

compact and regular, taking into account traditional districting principles such as 

maintaining communities of interest and traditional boundaries.‖  Id. at 977.  The 

Court noted that ―District 30, for example, reaches out to grab small and apparently 

isolated minority communities which, based on the evidence presented, could not 

possibly form part of a compact majority-minority district, and does so in order to 

make up for minority populations closer to its core that it shed in a further suspect 

use of race as a proxy to further neighboring incumbents‘ interests.‖  Id.  Such 

―characteristics defeat any claim that the districts are narrowly tailored.‖  Id. 

The legislative record in this case included the results of eight separate 

measures of mathematical compactness for each of the plans filed in the General 

Assembly.  Neither Senator Rucho or Representative Lewis for themselves, nor 

their expert Hofeller on their behalf, made any focused or independent effort to 

evaluate the compactness of their district using those mathematical measures or to 

determine whether they could achieve compliance with the Voting Rights Act with 

more compact, less-race-focused districts.  Hofeller has previously stated that 
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mathematical standards of compactness can be a meaningful tool for measuring 

compactness.  In what he previously referred to as his ―seminal study of measures 

of compactness,‖ Hofeller had argued that ―quantitative scores should be used to 

make comparisons.  The fact that compactness is a relative measure does not 

render it meaningless.‖  (Doc. Ex. 7726, D:\Native Format\CDs\PS83\Depositions\ 

Exhibits\Exhibits 504-566 (Hofeller) (Hofeller Dep. Ex. 517)).  His study went on 

to conclude that when ―multiple measures coalescence in support of a single plan, 

the evidence in its favor is very strong.‖  Id. at 1117.  However, in this case, he did 

not conduct any compactness inquiry or analysis to comply with Defendants‘ 

burden to justify the districts under Gingles, nor was he instructed to do so by the 

Defendants. 

The trial court, for its part, refused to subject each challenged district to 

strict scrutiny as required by Shaw v. Hunt and Bush v. Vera to determine whether 

the districts were compact.  Instead, it concluded that it lacked a ―judicially 

manageable standard for measuring‖ compactness despite the mandate of the 

Supreme Court to engage in such an inquiry and the fact that the trial court and this 

Court made such judgments in the Stephenson cases.  (R p 1325).  A court that 

does not engage in any compactness analysis does not fulfill its strict scrutiny 

obligations. 
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Moreover, even had the court below been willing to engage in the 

compactness inquiry necessitated by a narrow tailoring review of a redistricting 

plan, it could not have arrived at the conclusion that the districts were narrowly 

tailored.  Just as the Court found Congressional District 30 in Texas reached out to 

grab isolated minority communities, each district challenged in this litigation is 

highly non-compact and possesses tortured appendages that are designed only to 

pull in isolated minority communities.  Bush v. Vera, 517 U.S. at 979; see 

Appendix 8.  For example, House District 48 has three narrow tentacles that grab 

dispersed minority pockets of population in four different counties.  Under Hunt 

and Vera, this cannot be a district narrowly tailored to satisfy Section 2 of the 

Voting Rights Act.  Complex mathematical measures of compactness are useful 

but not necessary.
22

  Where the Supreme Court has been content to use an ―eye 

                                           
22

 Using the mathematical measures of compactness contained in the legislative 

record, expert demographer Anthony Fairfax compared the compactness of the 

challenged districts in the enacted plans with the compactness of the alternative 

plans filed by the Democratic and Black Caucus.  Fairfax Aff. ¶¶ 8-9.  He found: 

a. All three 2011 enacted redistricting plans scored overall less compact than 

prior redistricting plans and less compact than other redistricting plans 

introduced during the 2011 redistricting process.  (Doc. Ex. 378)). 

b. Nine of the thirteen districts in the 2011 enacted congressional redistricting 

plan are less compact than the districts in the prior plan and eleven of the 

thirteen district in the enacted plan were less compact than the Congressional 

Fair and Legal plan introduced during the redistricting process.  (Doc. Ex. 

371).  
(Footnote Continued)
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ball‖ test to strike down a non-compact district and a visual examination alone of 

the challenged districts demonstrates that they too are non-compact, the districts 

challenged do not survive a narrow tailoring inquiry. 

4. The Districts are Not Narrowly Tailored Because they Pack 

Black Voters. 

Defendants‘ theory is that their purpose in packing of Blacks into separate 

districts is to provide Blacks with a remedy to which they are entitled under the 

VRA, even though it is not one they have sought.  The remedy for racial 

discrimination must be no greater than the discrimination it is designed to remedy.  

Missouri v. Jenkins, 515 U.S. 70, 88 (1995) (quoting Milliken v. Bradley, 433 U.S. 

267, 280-81 (1977)).  A proper narrow tailoring inquiry must examine whether, in 

a district purportedly devised to avoid liability under Section 2 of the Voting 

Rights Act, the legislature has placed more Black voters into a district, thus being 

over-inclusive and painting a remedy with too broad a brush.  The Supreme Court 

has not minced words on this topic: a racial classification must be ―remedial in 

nature, that is, it must be designed as nearly as possible ‗to restore the victims of 

                                                                                                                                        

c. 41 of the 50 districts in the enacted Senate Plan are less compact that the 

previous plan.  (Doc. Ex. 372).  Compared to the Senate Fair and Legal Plan, 

25 out of the 50 enacted districts were less compact.  Id. 

d. 91 of the 120 districts in the enacted House Plan were less compact than the 

previous plan.  (Doc. Ex. 377).  Compared to the House Fair and Legal Plan, 

78 out of the 120 districts were less compact.  Id. 
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discriminatory conduct to the position they would have occupied in the absence of 

such conduct‘―).  Missouri v. Jenkins, 515 U.S. 70, 88 (1995) (quoting Milliken v. 

Bradley, 433 U.S. 267, 280-281 (1977)). 

Thus, the validity of Defendants‘ districts turns on whether they adopted a 

remedy that only provides an equal opportunity to participate and no more.  As 

discussed above, an invalid or unconstitutional interpretation of Section 2 cannot 

suffice as a compelling governmental interest.  A district is therefore not narrowly 

tailored if it is more racially-divisive and intentionally race-focused than is 

necessary under the law.  In his opinion, concurring in part and dissenting in part, 

in LULAC v. Perry, 548 U.S. 399, 519 (2006), Justice Scalia framed the test for 

narrow tailoring in compliance with the VRA as an inquiry as to whether ―a State 

use[d] racial considerations to achieve results beyond those that are required to 

comply with the statute.‖  

If Black voters in a district Durham County have established their 

opportunity and, indeed, ability to elect the candidate of their choice when the 

district is approximately 40% BVAP, then there ―neither has been a wrong nor can 

be a remedy.‖  Shaw I, 509 U.S. at 653.  Secondly, assuming there is a need for a 

remedy, increasing the BVAP in the district to 50 or 55% does not ―restore‖ Black 

voters to the position they would have occupied absent discriminatory conduct—it 
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goes much further than that, and thus is not narrowly tailored.  The legislature 

repeated this scenario in dozens of districts across the state—all of the districts 

challenged as racial gerrymanders in this litigation. 

Likewise, the challenged districts are not narrowly tailored to comply with 

Section 5 of the Voting Rights Act.  The Supreme Court noted that ―a 

reapportionment plan would not be narrowly tailored to the goal of avoiding 

retrogression if the State went beyond what was reasonably necessary to avoid 

retrogression.‖ Shaw I, 509 U.S. at 655.  The trial court committed legal error 

when it concluded that Section 5 required the challenged districts to be drawn to 

over 50% BVAP.  (R p 1298-99).  In fact, the Supreme Court has explicitly 

rejected such a conclusion.  In Bush v. Vera, the Court noted: 

The problem with the State‘s argument is that it seeks to justify not 

maintenance, but substantial augmentation, of the African-American 

population percentage in District 18.  At the previous redistricting, in 

1980, District 18‘s population was 40.8% African-American.  As a 

result of Hispanic population increases and African-American 

emigration from the district, its population had reached 35.1% 

African-American and 42.2% Hispanic at the time of the 1990 census.  

The State has shown no basis for concluding that the increase to a 

50.9% African-American population in 1991 was necessary to ensure 

nonretrogression.  

Vera, 517 U.S. at 983 (internal citations omitted).  Indeed, what Texas did in Vera 

is absolutely analogous to what Defendants did in 2011—relied upon the Voting 

Rights Act to justify not maintenance, but substantial augmentation, of districts 
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that were already enabling minority voters to elect their candidates of choice.  In 

this context, substantial augmentation goes beyond the requirements of the law and 

is therefore not a narrowly tailored remedy.  Defendants have not met their burden 

of justifying their packing of Blacks into districts, and the trial court failed to 

strictly hold them to their burden. 

5. The Challenged Districts Are Not Narrowly Tailored Because 

they are Drawn in Areas of the State Where a VRA Remedy is 

Not Required under Section 2 or Section 5. 

Any proactive remedy drawn to avoid a potential violation of the VRA must 

be drawn in the area of the state where the potential violation exists.  Shaw v. Hunt, 

517 U.S. at 917.  ―[R]acial bloc voting and minority-group political cohesion never 

can be assumed, but specifically must be proved in each case in order to establish 

that a redistricting plan dilutes minority voting strength in violation of § 2.‖  See 

Growe v. Emison, 507 U.S. 25, 40-41 (1993) (―Unless these points are established, 

there neither has been a wrong nor can be a remedy‖).‖  Shaw I, 509 U.S. at 653. 

It is the court‘s duty to examine closely any such districting, placing the 

burden squarely on Defendants to establish that any remedy it enacts be tailored to 

remedy a prospective violation.  As the Supreme Court wrote forty years ago, 

―[s]trict scrutiny means that the State‘s system is not entitled to the usual 

presumption of validity, that the State rather than the complainants must carry a 
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‗heavy burden of justification,‘ that the State must demonstrate that its [racial 

classification] has been structured with precision and is tailored narrowly to serve 

legitimate objectives and that it has selected the ‗less drastic means‘ for 

effectuating its objectives.‖  San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 

1, 16-17 (1973). 

On this issue of whether there was justification for making the majority 

Black districts challenged by the Plaintiffs, the trial court received two days of 

evidence, and appended to its memorandum 178 findings of fact.  However, for all 

the reasons explained in above, those facts do not support the legal conclusion that 

the Defendants carried their burden of establishing that the majority-Black districts 

challenged in this case were drawn in areas of the state where plaintiffs could have 

filed and won a lawsuit under § 2 of the Voting Rights Act.   

The evidence of racially polarized voting in North Carolina relied upon by 

the Defendants, the Block and Brunell reports, did give some estimates of the 

levels of racially polarized voting in certain areas, but did not take the second step 

that the General Assembly had the responsibility of taking—namely to consider 

whether white bloc voting usually defeats the candidate of choice of Black voters.  

This step would have radically changed their conclusions.  In many of the same 

elections analyzed by these two political scientists, the candidate of choice of 
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Black voters was successful.  See Appendix 6.  The third prong of Gingles asks 

1) does a pattern of racially polarized voting exist, and 2) is that pattern 

consequential.  As Dr. Lichtman testified, the question of statistical significance 

that the Defendants focused on is not the dispositive issue.  (T pp 377-79; Doc. Ex. 

7726, CDs, PS76, Deposition Transcripts, Brunell, Thomas – Transcript, 67:20-

68:8).  Gingles requires a showing of legally significant racially polarized voting.  

The detailed evidence of the past success of Black candidates provides a strong 

basis for rejecting any reasonable claim that the challenged districts were narrowly 

tailored to remedy a potential § 2 violation.   

The trial court‘s factual findings on this point appear to suggest that when a 

candidate of choice of Black voters is successful in a district that is not majority-

Black, it must be due to ―special circumstances‖ such as incumbency or 

exceptionally well-financed campaigns, so that the Defendants were justified in 

drawing majority Black districts as a precaution.  (See Gingles, 478 U.S. at 77) 

(discussing special circumstances that may lead to minority candidate election.)  

The 90% success rate in such districts over many elections, as shown by Dr. 

Lichtman, demonstrates that Defendants‘ mapping strategy violates the third prong 

of Gingles in each of the challenged districts.  When the argument was made in 

Illinois that a 75% success rate for Latino candidates was only due to special 
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circumstances, the Illinois District Court recently explained:  ―we decline 

plaintiffs‘ invitation to be the first court ever to count actual Latino victories as 

putative white victories, and to conclude, on that basis, that Gingles‘ third prong 

has been met, despite uncontroverted evidence that Latino victories in fact 

outnumbered white victories three-to one in RD 23.‖ Radogno v. Illinois State Bd. 

of Elections, 836 F. Supp. 2d 759 (N.D. Ill. 2011).  This Court should likewise 

decline to be the first court to endorse the legal proposition that a 90% success rate 

for Black candidates in recent elections in districts that are less than 50% Black in 

voting age population constitutes the ―usual defeat‖ of Black candidates under the 

Gingles standard. 

The trial court also made factual findings that victories by Black candidates 

came in districts that were not majority white, or they were in districts where Black 

voters were the majority in the Democratic Party primary.  (R pp 1341, 1360-

1420).  Other findings assert that the victory of Black candidates do not prove that 

whites vote for Black candidates and therefore imply that by application of the 

holding in Bartlett v. Strickland, majority-Black districts are necessary.  (See, e.g, 

R p 1341).  However, twenty-two of the fifty six elections from 2006 to 2010 were 

in majority-white districts.  See App. 6 pp 60-61.  Moreover, the huge margins by 

which Black candidates were winning make clear that those candidates were 
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attracting the votes of a substantial number of white voters as well as minority 

voters.  (R p 1064).  Third, the uncontradicted lay witness testimony in this case is 

that Black candidates do attract support from white voters, just as Black voters 

have a record of supporting (and at times, preferring) white candidates.  But most 

importantly, nothing about the fact that some districts electing Black candidates 

were majority-minority instead of majority-white justifies drawing those districts 

now as majority-Black districts.  If Black candidates are winning elections, there 

obviously is no need to provide a remedy, no matter the racial composition of the 

district. 

Members of the General Assembly asked whether particular majority-Black 

districts were required on several occasions during the legislative debate over the 

proposed redistricting plans.  Representative Martin, for example, asked 

Representative Lewis whether there was evidence of racially polarized voting in 

Cumberland County, and the answers he received were that ―to forestall the chance 

of a lawsuit, we chose simply to use the definition that a majority-minority district 

needs to be one in which is drawn to have a majority of minorities in there.‖  27 

July House Session  p. 27, lines 13-18, and that ―I do not recall the specific 

findings in regard to Cumberland County.‖  When Representative Lucas asked if 

Senate District 21 has been held by an African-American since the 1980‘s, 
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Representative Lewis allowed that it had been, in fact, he was not aware of a time 

―when it was not so held.‖  Id., p. 29, line 17.  However, when asked if the district 

had previously been a majority-Black district, Representative Lewis answered that 

―I did not actually go back and look at the historical data as it applies to race and 

that seat.‖  Id., p.29, line 25 to p. 30, lines 1-2.   

The proponents of the redistricting plans sought to include as many 

majority-Black districts as possible in order to achieve proportionality and they 

drew them in areas of the state where the third prong of Gingles cannot be 

satisfied.  This is the very antithesis of narrow tailoring. 

The floor debates demonstrate that the proponents of these redistricting 

plans did not narrowly tailor their use of race to a compelling governmental 

interest.  They ignored evidence that showed such districts are not necessary, 

ignored extensive testimony in public hearings that the districts are not necessary, 

(Doc. Ex. 7726: D:\Native Format\CDs\PS79  NC111-S-28F-3(m) June 23rd 

Public Hearing Tr.) and chose instead to rely on faulty assumptions rather than 

facts.  (T p 240 (Hofeller)) (―And I would have operated under the assumption that 

[racially polarization] was present this time.‖)  ―The purpose of the Voting Rights 

Act is to prevent discrimination in the exercise of the electoral franchise and to 

foster our transformation to a society that is no longer fixated on race.‖  Georgia v. 
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Ashcroft, 539 U.S. 461, 490 (2003).  North Carolina is in the midst of that 

transformation.  Drawing majority-Black districts where they are not necessary 

turns an opportunity for participation into a restriction on forming multi-racial 

collaborations.  Segregating voters by race into majority-Black districts when such 

districts are not narrowly tailored to what is strictly required by law is 

unconstitutional. 

IV. THE TRIAL COURT ERRED IN FINDING THAT RACE DID NOT 

PREDOMINATE IN THE DRAWING OF SENATE DISTRICT 32 

AND CONGRESSIONAL DISTRICT 12 

A. Standard of Review. 

The legislature‘s motivation is a factual question.  Hunt v. Cromartie, 526 

U.S. 541, 549 (1999).  Here the trial court found that race was not the predominant 

factor used by Defendants in drawing SD 32 and CD 12.  (R p 1429-32, 1424-26).  

That factual finding was committed to the trial court‘s discretion and is conclusive 

on appeal unless it is ―manifestly unsupported by reason or so arbitrary that it 

could not have been the result of a reasoned decision.‖  Briley v. Farabow, 348 

N.C. 537, 547, 501 S.E.2d 649, 656 (1998).  As will be demonstrated, the trial 

court‘s finding that race was not the predominant factor in drawing SD 32 and CD 

12  ―could not have been the result of a reasoned decision‖ and should be reversed. 
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B. Race was Manifestly the Predominant Factor In the Construction 

of SD 32. 

The trial court‘s finding that race was not the predominant factor in drawing 

SD 32 was not based on findings that traditional redistricting factors predominated 

over race in the construction of that district or that those traditional factors better 

explain the district‘s shape than does race.  Rather, the trial court‘s finding was 

based on the General Assembly‘s VRA liability concerns.  Specifically, the trial 

court found:  (1) ‖because of concerns regarding the State‘s potential liability 

under § 2 and § 5, Hofeller was instructed by the redistricting chairs to base the 

2011 Senate District 32 on the 2003 version of Senate District 32‖ and (2) because 

of § 2 and § 5 liability concerns, ―Dr. Hofeller was instructed by the Redistricting 

Chairs to re-draw the State‘s version of Senate District 32 so that it would at least 

equal the SCSJ version in terms of TBVAP.‖  (R pp 1430-31).  Drawing districts to 

comply with the VRA is necessarily a race-based process.  The role of traditional 

redistricting factors in that process is not even explained by the trial court, and as 

Plaintiffs will demonstrate, only one reasoned conclusion is plausible: race 

trumped traditional redistricting criteria in the construction of SD 32. 

The 2003 version of SD 32, which the trial court found was the initial model 

for the 2011 challenged district, was a relatively compact district that, except on its 
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western side, followed county lines and major highways.  It had a TBVAP of 

42.52% (R p 1430) and is depicted below: 

 

The version of SD 32 drafted by Hofeller and made public on 17 June 2011 

as one of the ―VRA Districts‖ did resemble the 2003 version of SD 32 as Senator 

Rucho had instructed.  It only split one precinct, but its BVAP was 39.32%, or 

2.2% lower than the 2003 version of SD 32.  (R p 1431).  In the statement released 

contemporaneously with the VRA districts, Chairmen Rucho and Lewis asserted 

that SD 32 would also have a Hispanic Voting Age population of 12.12% thus 
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rendering this district as a majority-minority district.  (Doc. Ex. 549).  This first 

2011 version of SD 32 is depicted below: 
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On 23 June 2011, SCSJ provided the legislature a community-drawn map 

with a version of SD 32 that closely resembled the 2003 version of SD 32.
23

  It had 

a TBVAP of 41.95% and is depicted below (R p 1431): 

 

                                           
23

 This map was drawn by AFRAM, not SCSJ, but in the interest of clarity, 

Plaintiffs will follow the trial court and refer to this map as the SCSJ map. 
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As instructed by Senator Rucho, and as found by the trial court, Hofeller 

revised SD 32 as first proposed by Senator Rucho on 17 June 2011 so that it would 

equal or exceed the BVAP in the 23 June SCSJ version of SD 32.  In accordance 

with these instructions, Hofeller revised SD 32 so that its BVAP was increased to 

42.53% (R p 1433) and thus exceeded the BVAP in the SCSJ version by 0.78%.  

This small change in numbers had a huge impact on traditional redistricting criteria 

and clearly demonstrates that race was the factor which could not be compromised 

in the Defendants‘ construction of SD 32.   

As revised and enacted, SD 32 is highly irregular in its shape and does not 

resemble the relatively compact 2003 version of SD 32.  Its boundary no longer 

follows county lines and highways and meanders around parts of Forsyth County 

following no path explainable on any grounds other than race.  A map of racially-

gerrymandered SD 32 as revised in accordance with Senator Rucho‘s directions, 

and as enacted by Defendants, is depicted below.  At the end of every contested 

appendage, the Court will find a concentration of African-American voters; in 

every area removed from the district, the court will find concentrations of white 

voters. 
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The highly irregular path for the boundary of the district chosen by the 

General Assembly required the number of split precincts to be increased from one 

to forty-three.  Race was plainly the factor that determined which part of a split 

precinct the General Assembly assigned to SD 32 and which part it assigned to SD 

31.  79.5% of the African-American voters in those 43 split precincts were 

assigned to SD 32, while only 20.5% of those citizens were assigned to 

neighboring SD 31.  (R pp 658-60).   
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Defendants‘ stark racial goal in drawing their plans is most plainly 

demonstrated by Senator Rucho‘s description of the reasons for the construction of 

SD 32.  In his 17 June 2011 public statement, Senator Rucho declared that ―the 

current white incumbent for Forsyth [will] not be included in SD 32.‖ (Doc. Ex. 

545).  The only explanation for drawing the white incumbent out of the district was 

that she was white.  (Doc. Ex. 6691, 3230-31).  These statements do not reflect any 

reasonable, fact-based effort to comply with the VRA.  It has long been recognized 

in VRA jurisprudence that the candidate of choice of Black voters may well be 

white.   

To indulge the contrary presumption, that every black person 

necessarily prefers a black candidate over a white candidate, or that 

every white person necessarily prefers a white candidate over a black 

candidate, would itself constitute invidious discrimination of the kind 

that the Voting Rights Act was enacted to eradicate, effectively 

disenfranchising every minority citizen who casts his or her vote for a 

non-minority candidate.   

Lewis v. Alamance County, 99 F.3d 600, 607(4th Cir. 1996).   

Senator Linda Garrou, the ―white incumbent‖ to whom Senator Rucho 

referred, had been elected from SD 32 for seven consecutive terms beginning in 

1998.  She was clearly the choice of Black voters in the district, having defeated 

Black opponents twice by 4-1 margins.  (Doc. Ex. 6597).  Thus, under Defendants‘ 
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quota regime, SD 32 was drawn based on skin color without regard for established 

VRA principles.  

C. Race was Manifestly the Predominant Factor in the Construction 

of CD 12. 

In concluding that race was not the predominant factor explaining the path 

followed by the General Assembly in defining the boundary of CD 12, the trial 

court found that the 2011 version of CD 12 was drawn based on ―the same 

principles that motivated the 1997 version‖ of CD 12, and that the United States 

Supreme Court in Easley v. Cromartie, 532 U.S. 234 (2001), found that politics, 

more than race, explained the shape and boundary of the district.  (R p 1424). 

The trial court‘s finding is not plausible or reasoned.  In their 1 July 2011, 

public statement explaining the shape and boundaries of the congressional districts, 

Senator Rucho and Representative Lewis jointly informed all North Carolinians: 

Because of the presence of Guilford County in the Twelfth District, we have 

drawn our proposed Twelfth District at a black voting age level that is above 

the percentage of black voting age population found in the current Twelfth 

District.  We believe that this measure will ensure preclearance of the plan. 

(Doc. Ex. 559) (emphasis added).  When that public statement is examined in 

context, it becomes manifest that race is the factor that explains the differences 

between the 1997 district upheld in Easley v. Cromartie as predominantly the 

product of politics and CD 12 as enacted by the General Assembly in 2011.   
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As enacted by the General Assembly in 1997 and approved by the United 

States Supreme Court, CD 12 had a BVAP of 43.36%.  The structure of the 1997 

version of CD 12 was maintained in the plan enacted by the General Assembly in 

2001 following the 2000 census.  The BVAP for CD 12 in the 2001 plan was 

reduced to 42.31%.  CD 12 as enacted in 2011 stands in stark contrast to the 1997 

and 2001 plans.  It increases the BVAP in the district to 50.66%.  That percentage 

reflects a 7% BVAP increase over the 1997 version of CD 12 declared not a racial 

gerrymander in Easley v. Cromartie and an 8% increase over the unchallenged 

version of CD 12 in the 2001 plan.  That percentage in fact approximates the 

BVAP (53.34%) in the version of CD 12 declared an unconstitutional racial 

gerrymander in Shaw v. Hunt, 517 U.S. 899 (1996). 

Plaintiffs presented to the trial court a statistical study that demonstrated that 

race was the predominant factor that determined the boundary of CD 12.  The trial 

court however, does not mention that study in its Judgment and Memorandum of 

Decision.  At Plaintiffs‘ request, Dr. David Peterson, an accomplished statistician, 

conducted a segment analysis of the boundary of CD 12 to determine whether race 

or politics better explained the path of the boundary of the district.  As Dr. Peterson 

explained: 

Segment analysis breaks down the border of a voting district into 

many pieces, and examines whether, based on the race and political 
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behavior of residents just inside and outside each segment, the overall 

pattern suggests that, as between race and political affiliation, one 

consideration dominated the other in the process that defined the 

voting district. 

(Doc. Ex. 349).  Based on that analysis Dr. Peterson concluded: 

The analysis indicates that racial considerations better account for the 

boundary definition of the 12th NC Congressional Voting District 

than do party affiliation consideration.  There is no indication that 

party affiliation dominated racial considerations. 

(Doc. Ex. 352). 

The failure of the trial court to acknowledge Dr. Peterson‘s study in its 

decision is extraordinary in light of the dispositive role Dr. Peterson‘s analysis 

played in the U.S. Supreme Court‘s decision in Cromartie v. Easley, 532 U.S. 234 

(2000), the very case upon which the trial court based its conclusions that race did 

not predominate in the construction of CD 12. 

The segment analysis Dr. Peterson conducted for Plaintiffs in this case was 

methodologically identical to the segment analysis he had earlier conducted for the 

State in the litigation challenging the 1997 version of CD 12 as a racial 

gerrymander.  His studies of the 1997 district (BVAP 42.31%) and the 2011 

district (BVAP 50.66%) not surprisingly resulted in different conclusions—politics 

better explained the boundary of the 1997 district and race better explained the 

boundary of the 2011 district. 



- 103 - 

 

 

The State used Dr. Peterson‘s study to defend the 1997 version of CD 12 as 

the product of politics and not race.  The trial court in that case, however, awarded 

summary judgment to the plaintiffs concluding that race, not politics, was the 

predominant factor in the construction of CD 12 and that the district was 

unconstitutional because it was not narrowly tailored to serve any compelling 

interest.  On appeal, the U.S. Supreme Court unanimously reversed the trial court, 

holding that disputed facts regarding the issue of racial predominance made 

summary judgment for plaintiffs inappropriate.  ―More important‖ to the Court‘s 

holding ―was the affidavit of an expert, Dr. David W. Peterson.‖  Hunt v. 

Cromartie, 526 U.S. 541, 549 (1999).   

On remand, the trial court again concluded that race, not politics, better 

explained the path of CD 12 and that the district was unconstitutional because it 

was not narrowly tailored to comply with the VRA.  Cromartie v. Hunt, 

133 F. Supp. 2d 407 (E.D.N.C. 2000).  On appeal, the Supreme Court again 

reversed, holding that the trial court‘s findings that the boundary of the district was 

better explained by the race than politics ―are clearly erroneous.‖ Easley v. 

Cromartie, 532 U.S. 234, 237 (2001).  Dr. Peterson‘s study was again central to 

the Supreme Court‘s decision.  Id. at 244-45, 251-52 (discussing Peterson‘s study). 
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Just as the United States Supreme Court concluded in Easley v Cromartie 

that the trial court‘s rejection of Dr Peterson‘s segment analysis there was ―clearly 

erroneous,‖ so too should this Court conclude that the trial court‘s failure to 

consider Dr. Peterson‘s analysis was not ―the result of a reasoned decision.‖ 

In the final analysis, the facts about CD 12 are incontrovertible, and when 

the correct legal analysis is applied, the only reasoned conclusion is that race is the 

predominant factor Defendants used to determine the exact placement of the 

boundary of CD 12.  On 1 July 2011, Defendants told all North Carolinians that 

they had increased the BVAP for the district from 42.31% to 50.61% to ―ensure 

preclearance of the plan.‖  (Doc. Ex. 559).  Preclearance is ensured by the racial 

composition of a district, not its partisan composition.  Dr. Peterson‘s precise and 

comprehensive examination of the segments along the boundary of the district 

shows that the placement of the boundary of District 12 correlates exactly with 

Defendants‘ 1 July 2011 public statement.  Race, not politics, determined its 

boundary. 
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V. THE TRIAL COURT ERRED IN REJECTING PLAINTIFFS’ 

ARGUMENTS THAT THE ENACTED SENATE AND HOUSE 

PLANS VIOLATE THE WHOLE COUNTIES PROVISION OF THE 

NORTH CAROLINA CONSTITUTION 

A. Standard of Review and Introduction. 

―The [Whole Counties Provision of the North Carolina Constitution] forbids 

the division of a county in the formation of a legislative district, N.C. Const. art. II, 

§§ 3(3), 5(3), except to the extent the WCP conflicts with the VRA and ‗one-

person, one-vote principles.‘‖  Stephenson v. Bartlett, 355 N.C. 354, 374, 562 

S.E.2d 377, 391 (2002) (―Stephenson I‖) (emphasis added and certain internal 

citations omitted).  ―De novo review is ordinarily appropriate in cases where 

constitutional rights are implicated.‖  Libertarian Party v. State, 365 N.C. 41, 46, 

707 S.E.2d 199, 202-203 (2011). 

The Enacted Senate and House Plans divide more counties than other 

proposed plans, including the Senate and House Fair and Legal Plans.  In the trial 

court below, the Defendants argued that the larger number of divided counties 

resulted from (1) purported compliance with the Voting Rights Act; and 

(2) purported compliance with the county grouping (or ―clustering‖) procedure set 

forth in Stephenson I through the rubric of creating clusters with a minimum 

number of counties.  (R p 1313).  The trial court agreed with the Defendants‘ 

arguments and concluded ―as a matter of law the Enacted House Plan and the 
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Enacted Senate Plan conform to the [Whole Counties Provision] set out in Article 

II, § 3 and § 5, of the North Carolina Constitution.‖  (R p 1320).   

This Court should reverse the trial court and should hold that the Enacted 

Senate and House Plans violate the WCP.  In numerous instances, it was 

unnecessary for Defendants to divide counties in order to comply with either the 

Voting Rights Act or the county-grouping system set forth in Stephenson I (or for 

any other reason).  Defendants also exploited loopholes in the county-grouping 

system to achieve a result contrary to the intent of Stephenson.  Most egregiously, 

Defendants created a 20-county ―cluster giganticus‖ stretching from the Outer 

Banks to Montgomery County—just 50 miles from downtown Charlotte—and then 

used that 20-county cluster as a shelter for freely dividing counties.  The intent of 

Stephenson, of course, was to create fewer divided counties, not more divided 

counties, and the Defendants‘ Enacted Senate and House Plans directly contravene 

what this Court was seeking to achieve in Stephenson.  

For these reasons, as explained below in greater length, this Court should 

reverse the trial court and should hold that the Enacted Senate and House Plans 

violate the WCP. 



- 107 - 

 

 

B. The Trial Court’s Holding is Inconsistent with the Intent of the 

North Carolina Constitution and this Court’s Holding in 

Stephenson and Stephenson II. 

1. The Constitutional Provisions And The Context Of The 

Stephenson Decisions. 

Article II, Section 3(5) of the Constitution as adopted in 1971 provides: ―No 

county shall be divided in the formation of a senate district.‖  Article II, Section 

5(5), likewise adopted in 1971, provides: ―No county shall be divided in the 

formation of a representative district.‖ 

The history of these provisions of the Constitution, and the manner in which 

their predecessor constitutional provisions have  been applied by the General 

Assembly, was reviewed by the Supreme Court in Stephenson I.  ―There is a long 

standing tradition of respecting county lines during the redistricting process.‖  

Stephenson I, 355 N.C. at 366, 562 S.E.2d at 386.  That tradition dates to the 1776 

Constitution, which based representation in both chambers of the General 

Assembly on counties.  This tradition was carried forward in the 1868 and 1971 

Constitutions.  Id.  Consistent with this tradition, the first redistricting legislation 

enacted after the adoption of the 1971 Constitution ―did not divide any counties 

into separate legislative districts.‖  Id., 532 S.E.2d at 387. 

However, in 1982, as the result of the refusal of the United States 

Department of Justice to approve the General Assembly‘s 1981 redistricting 
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efforts, the General Assembly enacted an amended House plan that divided 24 

counties and an amended Senate plan that divided 8 counties.  Id.  In 1983, a three-

judge federal court determined that Article II, Sections 3 and 5 of the 1971 

Constitution were unenforceable in the 40 North Carolina counties covered by 

Section 5 of the 1965 Voting Rights Act because it was inconsistent with federal 

law.  Cavanagh v. Brock, 577 F. Supp. 176 (E.D.N.C. 1983).  The court further 

declared, as a matter of state law, that those constitutional provisions were void in 

the remaining 60 counties because the state‘s citizens would not have approved 

those provisions in 1971 had they known that they could not be enforced in all 

counties.  Id.  Assuming that as a consequence of Cavanagh that it was no longer 

constrained by Article II, Sections 3 and 5 of the Constitution, the General 

Assembly enacted House and Senate plans in 1992 that divided 58 and 43 counties, 

respectively.  These plans were not challenged in court.  In 2001, the General 

Assembly enacted a House plan that would have divided 70 counties and enacted a 

Senate plan that would have divided 51 counties.  The constitutionality of these 

plans was challenged.   

In Stephenson I, the Supreme Court (1) rejected the federal court‘s analysis 

in Cavanagh that Article II, Sections 3 and 5 were not enforceable parts of the 

Constitution and held that those constitutional provisions remain ―valid and 
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binding on the General Assembly during the redistricting and reapportionment 

process … except to the extent superseded by federal law;‖ (2) declared that the 

use of multi-member districts violated equal protection principles ―unless it is 

established that the use of multi-member district advances a compelling state 

interest;‖ and (3) directed the trial court, during ―the remedial stage‖ of the 

litigation, to apply the methodology prescribed by the Court to any alternative 

plans adopted by the General Assembly or drawn by the trial court.  Id. at 371-72, 

381, 383, 562 S.E.2d at 390, 395, 396. 

In Stephenson v. Bartlett, 357 N.C. 301, 582 S.E.2d 247 (2003) 

(―Stephenson II‖), the Court reviewed and affirmed the 31 May 2002 order of the 

trial judge declaring that the remedial plans enacted by the General Assembly in 

2002 failed to adhere to Stephenson I.  Reciting the rule that findings of fact 

supported by the evidence are conclusive on appeal, the Supreme Court affirmed a 

series of mixed findings of fact and conclusions of law  entered by the trial judge.  

Stephenson II, 357 N.C. at 309, 582 S.E.2d at 252.  The constitutional deficiencies 

affirmed on this ground in the Senate plan included (a)  excessive ―cuts across 

interior county boundaries,‖ (b) clustering ―portions of counties,‖ and (c) lack of 

―compactness‖ in Senate Districts 6, 10, 11, 14, 16, 21, 26, 36 and 44.  Id. at 310-

11, 582 S.E.2d at 252-53.  The deficiencies affirmed on this ground in the House 
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plan included (a) the excessive cutting of county lines, (b) the arbitrary separation 

of communities in House Districts 52, 95 and 96, and (c) lack of compactness in 

House Districts 14, 18, 41, 51, 52, 57, 58, 59, 60, 61, 62, 63, 64, 76, 77, 95, 96, 

110 and 118.  Id. at 311-13, 582 S.E.2d at 253. 

The Supreme Court did list the trial court‘s finding that the challenged plans 

failed ―to create the maximum number of two-county groupings‖ in its recitation of 

the trial court‘s findings, Id. at 307, 582 S.E.2d at 250, but that finding is not listed 

among the trial court‘s findings affirmed.  Id. at 309-313, 582 S.E.2d at 251-54.  

By contrast, the Court did list the trial judge‘s finding that some House districts 

―divided the county boundary in multiple locations‖ among the findings it 

affirmed.  Id. at 311, 582 S.E.2d at 253. 

2. The Trial Court‘s Holding Has No Basis In The Words Of The 

Constitution. 

The trial court‘s holding that compliance with Article II, Sections 3 and 5 of 

the Constitution is measured by the number of groups of counties contained in a 

legislative redistricting plan and not the number of counties kept whole has no 

basis in the Constitution and mistakes a means for constitutional compliance with 

the end of compliance. 

The words of the Constitution are ―no county shall be divided in the 

formation‖ of a House or Senate district.  The Constitution does not state: House 
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and Senate districts ―shall be formed from the maximum number of groups of 

counties‖ or that ―the maximum number of two-county groups shall be used to 

form House and Senate districts.‖  Substituting those words for the actual words of 

the Constitution, as the Defendants ask the Court to do, would constitute an 

amendment to the Constitution.  The Courts, of course, have no power under the 

guise of interpretation to amend the Constitution.  See Elliott v. State Board of 

Equalization, 203 N.C. 749, 756, 166 S.E. 918, 922 (1932) (―However liberally we 

may be inclined to interpret the fundamental law, we should offend every canon of 

construction and transgress the limitations of our jurisdiction to review decisions 

upon matters of law or legal inference if we undertook to extend the function of the 

Court to a judicial amendment of the Constitution.‖); Andrews v. Clay County, 200 

N.C. 280, 282, 156 S.E. 855, 856-57 (1931) (stating that a court may not construe 

the North Carolina Constitution in a manner that ―would in effect result in its 

amendment by the courts and not by the people‖). 

Logically, the Stephenson clustering requirements were not intended by the 

Court as the measurement of compliance with the Whole County provisions but 

rather as one step in the process of achieving compliance.  In truth, the county 

grouping requirement is simply one stop on the road to compliance with the 

constitutional direction that ―no county be divided.‖  Once county groupings are 
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formed, districts still have to be formed within the groupings, and the formation of 

those districts within those groups presents the greatest temptation for the General 

Assembly to place politics or other interests in front of the Constitution.  For 

example, Defendants‘ House Plan contains one county grouping that includes 20 

counties stretching from Dare County to Stanly County.  Within this 20 county 

grouping, the Defendants formed 14 districts, and in the process of forming those 

14 districts, they split 16 of the 20 counties contained in the grouping.  Measuring 

compliance with the requirement that ―no county be divided‖ by counting county 

groupings is like declaring the winner of a mile-long run at the one-half mile mark. 

This Court should again declare, as it did in Stephenson I and II, that the 

North Carolina Constitution requires the Defendants not to split any counties 

except as required to comply with federal law. 

3. The Stephenson Decision In Fact Made It Clear That The 

Measure Of Compliance With The Whole County Provision Is 

The Number Of Counties Kept Whole. 

The requirements established in Stephenson must be understood in the 

context of the dilemma facing the Court.  On the one hand, the Court determined 

that it had no power to consign to the dustbin of history a constitutional provision 

adopted by the people and not repealed by them.  ―We are not permitted to 

construe the WCP mandate as now being in some fashion unmanageable, or to 
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limit its application to a handful of counties.‖ Stephenson I, 355 N.C. at 382, 562 

S.E.2d at 396.  On the other hand, federal one-person, one-vote and Voting Rights 

Act requirements made the full application of the whole county provisions 

impossible.  ―Prior to the imposition of one-person, one-vote and VRA 

requirements, implication of this provision was simple and straight forward.‖  Id. at 

383, 562 S.E.2d at 396.   

This Court determined that in this circumstance its duty was ―to follow a 

reasonable, workable and effective interpretation that maintains the people’s 

express wishes to contain legislative district boundaries within county lines 

whenever possible.‖  Id. at 382, 562 S.E.2d at 396 (emphasis added).  As the 

Supreme Court‘s express words in Stephenson make clear, the duty to ―contain 

legislative districts within county lines,‖ does not end with the formation of 

clusters containing 2 or more counties: 

Within any such contiguous multi-county grouping, compact districts 

shall be formed, consistent with the at or within plus or minus five 

percent standard, whose boundary lines do not cross or traverse the 

―exterior‖ line of the multi-county grouping; provided, however, that 

the resulting interior county lines created by any such groupings may 

be traversed but only to the extent necessary to comply with the at or 

within five plus or minus five percent one-person, one-vote standard.  

The intent underlying the WCP must be enforced to the maximum 

extent possible; thus only the smallest number of counties necessary 

to comply with the at or within plus or minus five percent one-person, 

one-vote standard shall be combined in the formation of compact and 

contiguous electoral districts. 
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Id. at 384, 562 S.E.2d at 397 (emphasis added).  Nothing in Stephenson II changes 

these words. 

4. The Supreme Court‘s Decision In Pender County v. Bartlett 

Confirms That Keeping Counties Whole Is The Measure Of 

Compliance With The Whole County Provision Of The 

Constitution. 

In Pender County v. Bartlett, 361 N.C. 491, 649 S.E.2d 364 (2007), this 

Court considered the validity of the General Assembly‘s decision not to keep 

Pender County whole but rather to divide it into 2 districts, one of which (HD 18) 

had a BVAP of 42%.  The General Assembly‘s purpose in creating that district was 

to comply with the perceived requirements of the Voting Rights Act.  In Pender 

County, the Court addressed two issues: (1) whether the VRA required the creation 

of the district containing 42% BVAP; and (2) if not, whether dividing Pender 

County between two districts when it would have been kept whole violated the 

WCP. 

After determining that the VRA did not require the creation of House 

District 18, this Court addressed the WCP question.  It held: 

As we noted at the beginning of this opinion, the formation of 

legislative districts must comport with the requirements of our State 

Constitution, unless federal law supersedes those provisions.  

Accordingly, because current House District 18 is not required by 

Section 2, it must comply with the redistricting principles enunciated 

by this Court in Stephenson I.  The WCP forbids the division of a 

county in the formation of a legislative district, N.C. Const. art. II, 
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§ § 3(3), 5(3), except to the extent the WCP conflicts with the VRA and 

“one-person, one-vote: principles, Stephenson I, 355 N.C. at 381, 562 

S.E.2d at 396. 

Pender County, 361 N.C. at 507, 649 S.E.2d at 374 (emphasis added and certain 

internal citations omitted). 

But for the General Assembly‘s perceived need to create House District 18 

to comply with the VRA, Pender County could have been kept whole and a district 

meeting one-person, one-vote principles drawn by adding to Pender County a 

portion of the population of neighboring New Hanover County.  The failure to 

draw House District 11 in this manner violated the Stephenson requirement that the 

boundary of a county located in a cluster of counties may not be crossed for any 

reason except to meet one-person, one-vote  requirements.  Id. at 509, 649 S.E.2d 

at 376 (―Therefore, to comply with the fifth Stephenson I requirement, a voting 

district that includes Pender County must add population across a county line, but 

‗only to the extent necessary to comply with the at or within plus or minus five 

percent ‗one-person, one-vote‘ standard.‘‖). 

The cure for the defective House District 18 was not to regroup Pender 

County.  It was either to keep Pender County whole and form a complete district 

by adding the necessary population from New Hanover or to draw a district 

encompassing a minority population in excess of 50% assuming that was feasible 
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and required by the VRA.  The General Assembly chose the former cure and kept 

Pender whole. 

5. The Trial Court‘s Holding Leads to the Splitting of More—Not 

Fewer—Counties. 

The trial court held that Stephenson and Stephenson II require the creation of 

―the maximum number of two-county groupings,‖ and then ―within the framework 

of remaining counties,‖ the ―smallest three-county groupings, and then four-county 

groupings, etc., as possible.‖  (R p 1316).  Not only does the Defendants‘ 

methodology, as adopted by the trial court, result in a greater number of divided 

counties, but those counties‘ boundaries are traversed more times than in 

competing plans.
24

  In Stephenson II, this Court was clear that compliance with the 

Stephenson criteria requires a minimal number of traverses.  The Court affirmed 

the trial court‘s finding that ―[o]verall, within multi-county groupings, defendants‘ 

revised House Plan cuts county lines 48 times, as compared to the 43 county line 

traverses in plaintiffs‘ House Plan.‖  Stephenson II, 357 N.C. at 312, 582 S.E.2d at 

253.  Indeed, that proposition was explained at even greater length by the 

Stephenson plaintiffs in the trial court, when they argued as follows: 

                                           
24

 A county is either ―whole‖ or ―divided.‖  If the county is divided, then each time 

that the legislative boundary cuts across the county line is referred to as a 

―traverse.‖  See Fourth Affidavit of Chris Ketchie (Doc. Ex. 6199). 
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A comparison of the split unit report for both the 2002 Senate Plan 

and plaintiffs‘ Remedial Plan, modified to eliminate these districts 

that are wholly within a particular county, shows that plaintiffs‘ 

Remedial Plan traverses interior county lines to create single-member 

districts twenty-three times, while the 2002 Senate Plan traverses 

county lines twenty-eight times.  As compared to plaintiffs‘ proposed 

Remedial Plan, the 2002 Senate Plan therefore does not minimize the 

times county lines are traversed in creating single-member districts; 

therefore, it fails to ‗strictly‘ comply with the Stephenson criteria, and 

must be rejected. 

(D:\Native Format\CDs\PS79\Exhibit 11 - Plaintiffs‘ Memo in Stephenson II in 

Support of Plaintiffs‘ Remedial Plans and in Opposition to the 2002 Plans.pdf).  

The following chart compares the size of the county clusters in the Enacted Senate 

Plan and Senate Fair and Legal Plan. 

Counties in 

Clusters 

1 2 3 4 5 6 7 8 9 10 Total 

Enacted Senate 

Plan 

1 11 4 3 1 1 1 2 1 1 26 

Senate Fair and 

Legal 

1 11 3 7 1 2 2 0 1 0 28 

 

(Doc. Ex. 1189).  Significantly, Senate Fair and Legal and the Enacted Senate Plan 

have the same number (11) of two-county clusters, but Senate Fair and Legal has 

more total clusters (28) than the Enacted Senate Plan (26).  Senate Fair and Legal 

also divides 5 fewer counties than the Enacted Senate Plan. 
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Moreover, although the Senate Fair and Legal plan has two more total 

county groupings than the enacted Senate plan, the Senate Fair and Legal plan has 

eleven fewer traverses, as shown in the table below: 

 Divided 

Counties 

Traverses County 

Groupings 

Enacted 

Senate Plan 

19 27 26 

Senate Fair 

and Legal 

14 16 28 

 

With regard to the House, the following chart compares the sizes of the 

county clusters in the Enacted House Plan with House Fair and Legal. 

Counties in 

Cluster 

1 2 3 4 5 6 7 8 9 10 11 20 Total 

Enacted House 

Plan 

1

1 

1

5 

4 2 2 0 0 0 1 0 0 1 36 

House Fair and 

Legal 

1

1 

9 6 5 3 1 1 0 1 0 0 0 36 

 

(Doc. Ex. 1189). 

The Enacted House Plan and House Fair and Legal both have 36 total 

clusters.  While the Enacted House Plan has more two-county clusters than House 

Fair and Legal, the Enacted House Plan has a 20 county cluster.  Nevertheless, 

House Fair and Legal divides 5 fewer counties than the Enacted House Plan.  

Moreover, the House Fair and Legal plan has six fewer traverses, as shown in the 

table below: 
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 Divided 

Counties 

Traverses County 

Groupings 

Enacted House 

Plan 

49 50 36 

House Fair and 

Legal 

44 44 36 

 

This supports the claim that establishing county groupings is only one step 

in the process of compliance with WCP, and it establishes that the Enacted Plans 

violate the Whole Counties Provision, properly interpreted.  Once county 

groupings are established, there are still decisions to be made, and those decisions 

can affect the number of traverses and split counties.  One example from the 

Enacted House Plan, which is set forth below, illustrates this point.  In the county 

grouping (or ―cluster‖) depicted below, the cluster in the enacted plan and the 

competing House plan is identical.  The cluster consists of Chatham, Lee, and 

Harnett Counties. 
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Enacted House Plan 

 

2 divided counties (Harnett and Lee) 

1 whole county (Chatham) 

2 traverses within the cluster 

 

 H54 traverses from Chatham into 

Lee 

 H51 traverses from Lee into Harnett 

(or vice-versa) 

House Fair and Legal Plan (Not Enacted) 

 

1 divided county (Harnett) 

2 whole counties (Chatham and Lee) 

2 traverses within the cluster 

 

 H56 traverses from Chatham into 

Harnett 

 H53 traverses from Lee into Harnett 

  
 

The Enacted House Plan splits more counties than the House Fair and Legal 

Plan (2 versus 1), and the number of traversals is equal (2 versus 2).  In the trial 

court below, Defendants defended this cluster in the enacted plan as follows: 

The difference is that the House Fair and Legal Plan would divide 

Harnett County twice, while the enacted Plan does so only once. 

(Doc. Ex. 2229).  The total number of traversals in the cluster, however, is the 

same (2 versus 2).  Defendants‘ argument is that the number of traversals within a 
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cluster must be ―spread around‖ to different counties, instead of being ―stacked up‖ 

in one particular county.  Stephenson says nothing about any such requirement, and 

the Defendants‘ argument adds a much more specific requirement to the 

Stephenson criteria.  At the same time, the argument allows Defendants to violate 

the fundamental purpose of Stephenson, which seeks to minimize the number of 

divided counties. 

The court upheld the constitutionality of this county grouping but did not 

explain why the enacted districts are constitutional; it merely stated as follows: 

[W]hile the Fair and Legal configuration has more whole counties 

(two) as compared to the 2011 House Plan (one), both plans form 

three districts by two traversals of a county line. 

(R p 1252).  Impliedly, the trial court‘s rationale must have been something along 

the lines of:  ―Even if the General Assembly divides a greater number of counties 

than the competing plan in a particular cluster, that is not unconstitutional, as long 

as the number of traversals within the General Assembly‘s cluster is equal to the 

competing plan.‖ 

The two most apparent flaws with this holding are: 

1. It means that the number of traversals is more important than 

the number of divided counties.  That proposition simply 

cannot be correct. 

2. However, even if that reasoning is correct, then based on that 

same logic, the Enacted Senate and House Plans should be 
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invalid, because the Enacted Plans contained more traversals on 

a statewide basis. 

The broader problem with the holding is that it appears to require that county 

groupings be analyzed at a level of great detail, for which other measures (e.g., 

average cluster size) should also be relevant criteria for evaluating the maps (but 

which the trial court did not discuss).  For example, it is clear that the Defendants‘ 

methodology results, on average, in clusters containing more counties, not fewer 

counties.  Most egregiously, the Enacted House Plan includes a very large group of 

20 counties, spanning Cape Hatteras to the suburbs of Charlotte: 

 

The principal architect of the plan, Thomas Hofeller, referred to that group 

as the ―Cluster Giga[n]ticus.‖  The Defendants appear to have used the 20-county 
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cluster as a mechanism for traversing county boundaries many more times than 

would have been feasible in a smaller county cluster.  This methodology violates 

both the letter and the spirit of the Stephenson criteria. 

In summary, no matter how the Court measures compliance with 

Stephenson, it is clear that the Senate and House Fair and Legal Plans are superior 

for purposes of enforcing the Whole Counties Provision to the ―maximum extent 

possible,‖ as is shown in the table below: 

Criterion Analysis 

Absolute Number of Counties Divided The Enacted Senate and House Plans 

divide more counties than the competing 

Senate and House Fair and Legal Plans. 

Absolute Number of Boundary 

Traverses 

The Enacted Senate and House Plans 

traverse county boundaries more times 

than the competing Senate and House 

Fair and Legal. 

Size of County Groupings The Enacted House Plan includes a 20-

county cluster. 

 

In light of the foregoing analysis, the enacted maps violate the intent of the 

North Carolina Constitution and this Court‘s holding in Stephenson and 

Stephenson II. 
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C. Violations of the Whole County Provisions in the Enacted Senate 

and House Plans. 

1. There Is No VRA Or One-Person, One-Vote Justification For 

Splitting Beaufort County And Lee County In The Enacted 

House Plan. 

Under Stephenson, a county must be kept whole unless constitutional one-

person, one-vote principles or compliance with the federal Voting Rights Act 

requires the county to be divided.  Defendants have in effect conceded that there is 

no plausible one-person, one-vote or VRA justification for dividing Beaufort and 

Lee Counties in the Enacted House Plan. 

(a) Beaufort County. 

There is no valid VRA or one-person, one-vote ground for dividing Beaufort 

County.  A map of the Enacted House Plan with regard to Beaufort County is set 

forth below: 
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At his deposition, Representative Lewis testified that he directed that 

Beaufort be split for political reasons: 

Q. There‘s another change, Representative Lewis, that Beaufort 

county is divided in Lewis-Dollar-Dockham 3 but not divided 

in Lewis-Dollar-Dockham 2? 

A. Yes, sir.  This was—This was a change that was made at the 

request of one of our members, Representative Sanderson.  
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Sometimes when you‘re in the political world and you‘ve got to 

get enough votes to pass a plan, sometimes you have to make 

some hard calls.  Representative Cook was opposed to this call, 

but ultimately it was—it was my choice to make. 

(Doc. Ex. 2379). 

Moreover, Beaufort County was not divided in the 1992, 2002, 2003 or 2009 

enacted House plans or in Judge Jenkins‘s 2002 Interim Plan, and would not have 

been divided by House Fair and Legal.
25

  Defendants have articulated no valid 

reason for dividing Beaufort County in the Enacted House Plan. 

(b) Lee County. 

A comparison of the Enacted House Plan to the House Fair and Legal 

demonstrates that there is no one-person, one-vote justification for splitting Lee 

County: 

                                           
25

 See 1992 House Base Plan 5 Map, 2002 Proposed House Plan – Sutton 5 Map, 

2003 House Redistricting Plan Map, 2009 House Redistricting Plan Map, 2002 

Jenkins Interim House Redistricting Plan Map and House Fair and Legal Map.  

LDD1 and LDD2 as drawn by Hofeller and presented by Representative Lewis 

likewise would have kept Beaufort whole.  See LDD1 Map and LDD2 Map.  

Beaufort was first divided in LDD3, see LDD3 Map, and that division was carried 

forward in the Enacted House Plan. 
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Enacted House Plan House Fair and Legal Plan  

(Not Enacted) 

 

  
  

Lee County was not divided in the 1992, 2001, 2002, 2003 or 2009 enacted 

House plans and would not have been divided in the House Fair and Legal Plan.
26

  

Representative Lewis agreed that this district is not a VRA district in the Enacted 

House Plan.  (Doc. Ex. 2391).  Defendants have articulated no valid reason for 

dividing Lee County in the Enacted House Plan.   

                                           
26

 See 1992 House Base Plan 5 Map; 2001 Sutton House Plan 3 Map; 2002 

Proposed House Plan – Sutton 5 Map; 2003 House Redistricting Plan Map; 2009 

House Redistricting Plan Map; and House Fair and Legal Map. 
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2. Defendants Have The Burden Of Proving That A Section 2 

Violation Would Have Occurred In Each District Constructed 

Using Parts Of One Or More Counties And Drawn For The 

Purpose Of Preempting A Section 2 Lawsuit. 

The Court in Pender County established the burden of proof the Defendant 

must bear in defending the formation of House and Senate districts from parts of 

counties in order to preempt Section 2 lawsuits.  It held: 

Here, defendants drew House District 18 as a preemptive measure 

against the possibility that a lawsuit might be filed challenging the 

absence of a Section 2 district in southeastern North Carolina.  

Plaintiffs claim that the current configuration of House District 18 was 

not required by Section 2 and that the District violates the WCP, thus 

placing defendants in the unusual position of having to defend a 

legislative district by proving that a Section 2 violation would have 

occurred if current House District 18 had not been created.  

Accordingly, defendants here must bear the burden, normally borne 

by plaintiffs, of establishing the Gingles preconditions.  If they 

succeed, defendants can demonstrate that the drawing of House 

District 18 was required by Section 2, obviating the need to comply 

with the WCP. 

Pender County, 361 N.C. at 496, 649 S.E.2d at 367 (emphasis added).  Defendants 

cannot sustain that burden for either the Enacted Senate or House Plans.  As the 

United States Supreme Court has stated: 

The state appellees suggest that a covered jurisdiction may have a 

compelling interest in creating majority-minority districts in order to 

comply with the Voting Rights Act.  The States certainly have a very 

strong interest in complying with federal antidiscrimination laws that 

are constitutionally valid as interpreted and as applied.  But in the 

context of a Fourteenth Amendment challenge, courts must bear in 



- 129 - 

 

 

mind the difference between what the law permits and what it 

requires. 

Shaw v. Reno, 509 U.S. 630, 654 (1993) (emphasis added).  In the following 

sections, Plaintiffs will demonstrate that in numerous instances the Defendants 

divided counties for reasons not required by the VRA, including for example, the 

pursuit of proportionality.  Pender County places the burden on Defendants to 

prove the necessity to divide a county to meet VRA requirements, a burden they 

did not, and cannot, carry.  That failure, as this Court explained in Stephenson II, 

violates the WCP: 

In Stephenson I, this Court harmonized the provisions of Article I, 

Section 2, 3 and 5, and the WCP of Article II, Sections 3(3) and 5(3) 

of the State Constitution and mandated that in creating legislative 

districts, counties shall not be divided except to the extent necessary 

to comply with federal law, including the “one-person, one-vote: 

principle and the VRA. 

Stephenson II, 357 N.C. at 309, 582 S.E.2d at 251 (emphasis added). 

(a) Pasquotank County. 

A map of the Enacted House Plan with regard to Pasquotank County is set 

forth below: 
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Pasquotank County has historically been kept whole and not used to 

construct a VRA district.
27

 

                                           
27

 Pasquotank County was not divided in the House plans enacted in 1991, 2001, 

2002, 2003 or 2009 or in Judge Jenkins‘s 2002 Interim Plan.  See 1992 House Base 

Plan 5 Map, 2001 Sutton House Plan 3 Map, 2002 Proposed House Plan – Sutton 5 

Map, 2003 House Redistricting Plan Map, 2009 House Redistricting Plan Map, 

and 2002 Judge Jenkins Interim House Redistricting Plan Map.  The BVAP in the 

districts in which Pasquotank was included in those plans in those years did not 

exceed 28%.  See Combined House Voting Age Population Tables for 1992, 2001, 

2002, 2003, 2009, and 2002 Interim Plans.  Pasquotank also would not have been 

divided in House Fair and Legal.  See House Fair and Legal Map.  Under that plan, 

Pasquotank would have been joined with Camden, Currituck and Tyrell—which 

would also have been kept whole—to form a district around the rim of the 

Albemarle Sound.  The BVAP in that district would have been  25.35%.  See 

House Fair and Legal District 1 Statistics.  In the Enacted House Plan, Defendants 

joined part of Pasquotank with Bertie, Hertford and Gates to form House District 5 

with a BVAP of 53.54% and joined the remainder of Pasquotank with Currituck, 
(Footnote Continued)
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Representative Lewis testified that Pasquotank was divided ―to get a 

sufficient number of populations to create one of our VRA seats.‖ (Doc. Ex. 2390).  

By dividing out the African American population in Elizabeth City from the rest of 

Pasquotank and adding those citizens to neighboring districts, Defendants were 

able to increase the number of  VRA districts in northeastern North Carolina and 

better achieve their goal of proportionality.  Defendants have articulated no valid 

reason for dividing Pasquotank County in the Enacted House Plan. 

(b) Richmond County. 

A map of the Enacted House Plan with regard to Richmond County is set 

forth below: 

                                                                                                                                        

Camden, Perquimans and Chowan to form House District 1 with a BVAP of 

18.62%.  See Enacted House Plan District 5 Statistics and Enacted House Plan 

District 1 Statistics.  House districts 7, 23, 24, and 27 are all located in the 

northeastern part of the State in the Enacted House Plan and have BVAPs of 

50.02%, 51.43%, 56.61%, and 53.25%, respectively.  See Enacted House Plan 

District 7 Statistics, Enacted House Plan District 23 Statistics, Enacted House Plan 

District 24 Statistics, and Enacted House Plan District 27 Statistics. 
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Like Pasquotank, Richmond County has historically been kept whole and 

not used to construct a VRA district.
28

  The Enacted House Plan assigns 19,048 

                                           
28

 It was not divided in the House plans enacted in 1992, 2001, 2002, 2003 or 2009 

or in Judge Jenkins‘s 2002 Interim plan.  See 1992 House Base Plan 5 Map, 2001 

Sutton House Plan 3 Map, 2002 Proposed House Plan – Sutton 5 Map, 2003 House 

Redistricting Plan Map, 2009 House Redistricting Plan Map, and 2002 Judge 

Jenkins Interim House Redistricting Plan Map.  The BVAP in the districts in which 

Richmond was included during these years did not exceed 28%.  See Combined 

House Voting Age Population Tables for 1992, 2001, 2002, 2003, 2009, and 2002 

Interim Plans.  Richmond would also have been kept whole in House Fair and 

Legal, and would have been joined with parts of Scotland and Moore to form a 

district in which the BVAP was 26.37%.  See House Fair and Legal Map and 

House Fair and Legal District 51 Statistics.  In the Enacted House Plan, Richmond 

(Footnote Continued)
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Richmond County citizens to District 48 and the remaining 27,591 Richmond 

citizens to District 66, and it assigns 13,455 Scotland citizens to District 48 and the 

remaining 22,703 Scotland citizens to District 66.  Had 19,408  Richmond citizens 

been swapped with 19,408 Scotland citizens, Richmond County could have been 

kept whole.  Representative Lewis, however, never asked Hofeller to investigate 

whether Richmond could be kept whole.  (Doc. Ex. 2393). 

(c) Greene County. 

A map of the Enacted House Plan with regard to Greene County is set forth 

below: 

                                                                                                                                        

is part of the 20 county cluster that stretches from Dare County to Montgomery 

County.  It is divided in jigsaw puzzle fashion between HD 48 which also includes 

parts of Scotland, Hoke and Robeson Counties and HD 66 which also divides the 

citizens of Richmond County and neighboring Scotland equally between Districts 

48 and 66.  
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Greene County was not divided in the 2003 or 2009 enacted House plans.
29

  

In the Enacted House Plan, only 6,297 Greene County citizens are assigned to 

District 10.  Had those 6,297 Greene County citizens been swapped with 6,297 

citizens of Wayne County—which has a population of 122,623—or Lenoir 

County—which has a population of 59,495—Greene County could have been kept 

whole. 

                                           
29

 See 2003 House Redistricting Plan Map and 2009 House Redistricting Plan 

Map.  It also would have been kept whole in House Fair and Legal and joined with 

parts of Lenoir and Craven to form House District 12 as a VRA district in which 

the BVAP was 45.88% .  See House Fair and Legal Map and House Fair and Legal 

District 12 Statistics.  In the Enacted House Plan, Greene is part of the 20 county 

cluster running from Dare to Montgomery. 
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(d) Bladen County. 

A map of the Enacted House Plan with regard to Bladen County is set forth 

below: 
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Bladen County has historically been kept whole and not used to construct a 

VRA district.
30

  Only 5,724 Bladen citizens are assigned to District 46 by the 

Enacted House Plan.  Had these 5,724 Bladen citizens simply been swapped for 

5,724 citizens from either Robeson—which has a population of 101,469—or 

Sampson—which has a population of 50,495—Bladen County could have been 

kept whole. 

(e) Duplin County. 

A map of the Enacted House Plan with regard to Duplin County is set forth 

below: 

                                           
30

 Bladen County was kept whole in the House plans enacted in 1992, 2001, 2002, 

2003, 2009 and in Judge Jenkins‘s 2002 Interim Plan.  See 1992 House Base Plan 

5 Map, 2001 Sutton House Plan 3 Map, 2002 Proposed House Plan – Sutton 5 

Map, 2003 House Redistricting Plan Map, 2009 House Redistricting Plan Map, 

and 2002 Judge Jenkins Interim House Redistricting Plan Map.  The BVAP in the 

districts in which Bladen was included during these years did not exceed 28%.  

Bladen also would have been kept whole by House Fair and Legal and joined with 

parts of Robeson and Cumberland to form House District 50 in which the BVAP 

would have been 29.05%.  See House Fair and Legal Map and House Fair and 

Legal District 50 Statistics. 
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Duplin County was not divided in the 2003 or 2009 enacted House plans.
31

  

The part of the population of Duplin assigned to District 21 in the Enacted House 

Plan is 21,145.  The population of Wayne County is 122,623.  Simply by switching 

the 21,145 Duplin citizens with 21,145 of the 122,623 citizens in Wayne County, 

Duplin County could have been kept whole.  

                                           
31

 See 2003 House Redistricting Plan Map and 2009 House Redistricting Plan 

Map.  It also would have been kept whole  by House Fair and Legal and joined 

with part of Pender to form House District 15 in which the BVAP is 27.33%.  See 

House Fair and Legal Map and House Fair and Legal District 15 Statistics.  In the 

Enacted House Plan, Duplin is part of the 20 county cluster running more than 

halfway across the state. 
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3. There Is No Valid VRA Basis For Splitting Wilson Or Lenoir 

Counties In The Enacted Senate Plan. 

One means by which Defendants achieved their goal of proportionality in 

the Enacted Senate Plan was by drawing an additional majority-minority district in 

the northeast so that that area of the State would include for the first time three 

districts with an African-American population greater than 50%.  (Doc. Ex. 1993).  

Wilson and Lenoir counties were both divided in pursuit of that goal. 

The following analysis of these counties, and the districts within which 

Defendants placed these pieces of counties, is based entirely on Defendants‘ own 

documents and data.  It demonstrates that these counties were divided by Senator 

Rucho and Mr. Hofeller in furtherance of their goal of proportionality.  

Proportionality is not required by the Voting Rights Act and under Stephenson a 

county may be divided only to the extent required by the Voting Rights Act.   

(a) Wilson County. 

A map of the Enacted Senate Plan with regard to Wilson County is set forth 

below: 
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Wilson County was kept whole in the 2002 and 2003 enacted Senate plans 

and in Judge Jenkins‘s 2002 Interim Senate plan.
32

  There are 190,991 citizens 

                                           
32

 See 2002 Proposed Senate Plan – Fewer Divided Counties Map, 2003 Senate 

Redistricting Plan Map, and 2002 Judge Jenkins Interim Senate Redistricting Plan 

Map.  The districts within which Wilson was included in these plans during these 

years had a BVAP that did not exceed 34%.  See Combined Senate Voting Age 

Population Tables for 2002, 2003, and 2002 Interim Plans.  Wilson would also 

have been kept whole in Senate Fair and Legal and joined with three other whole 

counties (Edgecombe, Martin and Bertie) to form Senate District 3 which would 
(Footnote Continued)
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assigned to District 4, of whom 29,190 live in Wilson County.  The population of 

the part of Nash County assigned to District 11 is 55,124.  Simply by switching the 

29,190 Wilson County citizens assigned to District 4 for 29,190 of the 55,124 Nash 

County citizens assigned to District 11, Wilson County could have been kept 

whole.  See Fifth Affidavit of Christopher D. Ketchie (demonstrating that ―[i]t is 

possible to draw Senate district 4 with a BVAP above 50% and a deviation in 

between +/-5%, while using the same 10 county grouping and avoiding a split to 

Wilson County‖) (Doc. Ex. 6345). 

(b) Lenoir County. 

A map of the Enacted Senate Plan with regard to Lenoir County is set forth 

below: 

                                                                                                                                        

have had a BVAP of 46.53%.  See Senate Fair and Legal Map and Senate Fair and 

Legal District 3 Statistics.  Wilson County is included in District 4 in the Enacted 

Senate Plan.  Senate District 4 is a VRA district created by Defendants by joining 

together all of Vance, Warren, and Halifax counties with an appendage extending 

southward from Halifax County through part of Nash County and then into part of 

Wilson County.  In effect, the Enacted Senate Plan uses the northern and eastern 

parts of Nash County as a path to get into part of Wilson County.  District 11 

adjoins District 4 and includes the parts of Wilson County not included in District 

4 as well as part of Johnston County. 
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Lenoir County was kept whole in the 2002 and 2003 enacted Senate plans 

and in Judge Jenkins‘s 2002 Interim Senate plan.
33

  In the Enacted Senate Plan, 

Lenoir is included in Senate District 5, which is a VRA district created by 

                                           
33

 See 2002 Proposed Senate Plan – Fewer Divided Counties Map, 2003 Senate 

Redistricting Plan Map, and 2002 Judge Jenkins Interim Senate Redistricting Plan 

Map.  The districts within which Lenoir was included in these plans in these years 

did not have a BVAP that exceeded 39%.  See Combined Senate Voting Age 

Population Tables for 2002, 2003, and 2002 Interim Senate Plans.  Lenoir would 

also have been kept whole in Senate Fair and Legal and joined with Wayne 

County, which was also kept whole, to form Senate District 12 in which the BVAP 

was 33.41%.  See Senate Fair and Legal Map and Senate Fair and Legal District 12 

Statistics. 
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Defendants by joining all of Greene County with parts of Wayne, Lenoir and Pitt.  

In effect, District 5 was created by extending appendages from the core of the 

district into Lenoir and Wayne counties.  There are 181,547 citizens assigned to 

District 5 of whom 28,640 live in Lenoir County.  District 7 adjoins District 5 and 

includes the parts of Wayne, Lenoir and Pitt counties not included in District 5.  

The part of the population of Wayne County assigned to District 7 is 76,371.  

Simply by substituting the 28,640 Lenoir County citizens assigned to District 5 for 

28,640 of the 76,371 Wayne County citizens assigned to District 5, Lenoir County 

would have been kept whole. 

D. Conclusion. 

For the reasons stated above, the Defendants have failed to strictly comply 

with the Stephenson criteria, and this Court should hold that the Enacted Senate 

and House Plans are unconstitutional violations of the Whole Counties Provision. 

VI. THE TRIAL COURT ERRED IN CONCLUDING THAT THE 

CONSTITUTION DOES NOT REQUIRE THE GENERAL 

ASSEMBLY TO DRAW COMPACT DISTRICTS 

The trial court held that the constitutional requirement of compactness was 

not violated on two grounds: (1) compactness is not an independent constitutional 

requirement (R p 1324); and (2) even if compactness is an independent 

constitutional requirement, there is no uniformly ―adopted judicial standard by 
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which to measure compliance.‖  (R p 1325).  This Court, under de novo review, 

must consider the conclusions of law anew and ―freely substitute[] its own 

judgment for that of the lower tribunal.‖  Craig v. New Hanover County Bd. of 

Educ., 363 N.C. 334, 337, 678 S.E.2d 351, 354 (2009).  The trial court‘s holdings 

are exactly opposite of this Court‘s holdings in the Stephenson decisions.  Indeed, 

upholding the trial court‘s ruling would result in irregularly-shaped districts that 

were unconstitutionally non-compact in 2003 becoming constitutional just ten 

years later. 

A. Compactness is a State Constitutional Requirement. 

The trial court‘s rejection of compactness as a constitutional standard is 

directly contradicted by the analysis of compactness that was central to this Court‘s 

evaluation of the constitutionality of districts in the Stephenson decisions and in 

the Court‘s plain words in those decisions.  For all districts not deemed necessary 

to meet the State‘s VRA obligations, the Court in Stephenson I directed that such 

districts located within a single county ―shall be compact‖ and that ―compact 

districts shall be formed‖ within all multi-county districts.  Stephenson I, 355 N.C. 

at 383-84, 562 S.E.2d at 397 (emphasis added).  For VRA districts, the Court 

directed compliance with compactness ―to the maximum extent practicable.‖ Id. at 

382, 562 S.E.2d at 397.  For both VRA and non-VRA districts, the Court directed 
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that ―any new redistricting plans . . . shall depart from the legal requirements set 

forth herein only to the extent necessary to comply with federal law.‖  Id. at 384, 

562 S.E.2d at 398.   

In Stephenson II, these compactness directions were labeled ―requirements 

that must be present in any constitutionally valid plan.‖  357 N.C. at 305, 582 

S.E.2d at 250.  Notably, the trial court order reviewed and affirmed in Stephenson 

II made the specific finding that ―[t]he Stephenson criteria include the requirement 

that districts should be compact and contiguous.  If a given district fails to meet 

either of these requirements, the district is non-compliant with Stephenson.‖ 

Stephenson v. Bartlett, No. 01 CVS 2885 (17 April 2003), p. 304 (copy attached 

hereto as Appendix 10).  Further, the findings of non-compact districts were 

presented under the heading ―Failures of Compactness‖ for the House districts and 

the heading ―Compact and Contiguous‖ for the Senate districts.  Stephenson II, 357 

N.C. at 305, 582 S.E.2d at 250. 

Indeed, compactness is the only explanation for this Court‘s decision in 

Stephenson that certain districts were invalid.  As just one example, the Supreme 

Court in Stephenson II struck down House Districts 76 and 77 (which were non-

VRA districts located only in Rowan County) on the ground of compactness; no 

other ground was cited by the trial court or this Court for their invalidity.  In this 
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case, the trial court‘s order states that ―nothing in Stephenson II suggests that, 

standing alone, without a WCP violation, the failure to achieve compliance with 

traditional redistricting criteria would be sufficient to defeat a legislatively enacted 

redistricting plan.‖  (R p 1324).  Yet, the striking down of House Districts 76 and 

77 in Stephenson II reflects exactly that: there were no WCP violations for two 

districts drawn entirely within Rowan County, and the lack of compactness is the 

only basis for striking down these districts.  The Supreme Court, of course, has no 

power to strike down legislative districts on any ground other than 

unconstitutionality (or the violation of a federal statute, which was not at issue in 

Rowan County).   

It is true that the word ―compact‖ does not appear in the Constitution, but as 

explained in the Stephenson decisions, compactness is a constitutional, anti-

gerrymandering principle based on the Equal Protection Clause of the State 

Constitution.  The trial court in Stephenson II, affirmed by this Court, noted the 

same: ―The 2002 House and Senate plans enacted by the General Assembly 

contain districts that are not sufficiently compact to meet the requirements of the 

equal protection clause.‖  Stephenson II, 357 N.C. at 308, 582 S.E.2d at 251 

(emphasis added).  When the General Assembly assigns some citizens to compact 

districts and others to non-compact districts, it unequally burdens the fundamental 
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right to vote for citizens assigned to non-compact districts.  The notion that 

different forms of districts  unequally burden the right to vote was discussed and 

applied by this Court in Stephenson I in analyzing the constitutionality of the use 

of multi-member districts in redistricting plans.  Observing that ―it is well settled in 

this State that the right to vote on equal terms is a fundamental right,‖ which 

guarantees all citizens ―substantially equal voting power,‖ this Court held: 

In our view, use of both single-member and multi-member districts 

within the same redistricting plan violates the Equal Protection clause 

of the State Constitution unless it is established that the inclusion of 

multi-member districts advances a compelling state interest. 

Stephenson I, 355 N.C. at 378 -79, 393, 562 S.E.2d at 393.  Multi-member districts 

produce ―unwieldy, confusing and unreasonably long ballots,‖ as contrasted with 

single-member districts, and result in ―an impermissible distinction among 

similarly situated citizens based on the population area in which they reside.‖  Id. 

at 377-78, 562 S.E.2d at 393.  Multi-member districts also give their voters an 

unfair advantage over voters in single-member districts because the multi-member 

voter has more representation.  ―It is a political reality that legislators are much 

more inclined to listen to and support a constituent than an outsider with the same 

problem.‖  Id. at 380, 562 S.E.2d at 395 (quoting Kruidenier v. McCulloch, 258 

Iowa 1121, cert denied, 385 U.S. 851 (1966)). 
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And so it is with citizens assigned to non-compact districts.  Ragged and 

meandering district lines cause confusion among both voters and their 

representatives.  Voters do not know who the candidates for district elections are 

and do not know who represents them after the election.  Representatives do not 

know who their constituents are and to whom they should be responsive.  (Doc. 

Ex. 3319-36).  Sometimes district lines divide single family homes and apartment 

buildings and complexes into different districts.  (Doc. Ex. 3287).  As compared to 

citizens assigned to compact districts, citizens assigned to non-compact districts 

have an unequal opportunity to ―instruct their representatives‖ and ―to apply to the 

General Assembly for redress of grievances.‖  N.C. Const. Art. I, § 12.   

In sum, compactness is a traditional redistricting criteria mandated by North 

Carolina‘s Constitution, as evidenced by Stephenson, the language of the 

Constitution, and equal protection principles.   

B. This Court Applied Compactness Standards in Stephenson II. 

The trial court‘s conclusion that a compactness claim is not justiciable 

because there is no uniformly ―adopted judicial standard by which to measure 

compliance‖ (R p 1325) ignores this Court‘s decision in Stephenson II.  There this 

Court adopted concrete, visual examples of districts failing to meet minimum 

constitutional compactness standards that the trial court could have, and should 
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have, applied here.  Set out below are maps of six 2002 Senate Districts this Court 

in Stephenson II affirmed ―to violate the Stephenson mandate that districts shall be 

compact,‖ 357 N.C. at 310, 582 S.E.2d at 252, and maps of 17 House districts this 

Court in Stephenson II affirmed ―are not compact and fail to strictly comply with 

Stephenson.‖  Id. at 313, 582 S.E.2d at 254. 

Senate Districts Declared Unconstitutionally Non-Compact  

in Stephenson II 
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Senate Districts Declared Unconstitutionally Non-Compact  

in Stephenson II 
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House Districts Declared Unconstitutionally Non-Compact  

in Stephenson II 
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Senate Districts Declared Unconstitutionally Non-Compact  

in Stephenson II 
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Senate Districts Declared Unconstitutionally Non-Compact  

in Stephenson II 
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These concrete examples of non-compact, unconstitutional districts plainly 

refute the trial court‘s observation that there is ―no adopted judicial standard by 

which to measure compliance‖ with compactness.  (R p 1325). 

C. By the Concrete Standards Established by this Court in 

Stephenson II At Least Nine 2011 Senate Districts Are 

Unconstitutionally Non-Compact. 

There is no need to remand these cases to the trial court to apply the 

compactness standards established by the Court in Stephenson II.  A simple visual 

comparison of the shape of the Senate districts found unconstitutional in 

Stephenson II and the Senate districts challenged in these cases establishes the 

merits of Plaintiffs‘ claims.  Maps of these nine challenged districts are set out 

below. 
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D. By the Concrete Standards Established by this Court in 

Stephenson II at Least Sixteen House Districts are 

Unconstitutionally Non-Compact. 

Just as there is no need to remand these cases to the trial court to apply the 

compactness standards established by this Court in Stephenson II to challenged 

Senate districts, there is no need for remand to make that determination for House 

districts.  A visual comparison of the shape of the 17 House districts found 

unconstitutional in Stephenson II and the House districts challenged here will 

establish the merits of Plaintiffs‘ claims.  Maps of the challenged districts in the 

Enacted House plan are set forth below. 
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E. The Compactness Requirements Established In Stephenson II 

Apply To Congressional Districts As Well As Legislative Districts. 

Congress has delegated to the States the power to draw congressional 

districts.  2 U.S.C. § 1.  In exercising that power, the General Assembly is 

constrained by the provisions of the Equal Protection Clause of the State 

Constitution.  While compactness is not an independent requirement under the 

federal constitution, it is, as established earlier, a requirement under the Equal 

Protection Clause of the State Constitution and must also be applied to 

congressional districts.
34

 

The examples of the Senate and House districts declared unconstitutionally 

non-compact in Stephenson II provide an appropriate standard for this Court to 

adjudicate the non-compactness of the 2011 congressional districts.  The twists and 

turns of district lines joining together citizens who have no other boundaries or 

communities in common are as evident in the Congressional plan as in the House 

                                           
34

 Earlier the Equal Protection Clause of the United States Constitution was also 

thought to include a compactness requirement.  See Drum v. Seawell, 271 F. Supp 

193, 194 (M.D.N.C. 1967) (three judge court) (―Regretfully, we note that tortuous 

lines still delineate the boundaries of some of the districts, particularly the Ninth 

and Tenth Districts.  As we previously observed with respect to the two houses of 

the State Legislature, we assume that when congressional districts are 

reapportioned following the 1970 decennial census, each congressional district will 

be so drawn as to not only achieve equal representation for equal numbers of 

people as nearly as practicable but will also be reasonably compact.‖) (emphasis 

added). 
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and Senate plans.  The only differences are the scale of the violations and the 

number of citizens whose rights are violated. 

CD 1 is depicted below.  

 

It is formed from 5 whole counties and ragged pieces of 18 counties.  The 

perimeter of the district is 1,319.37 miles long, and the district itself spans almost 

half the state.  Previous versions of this district challenged on federal racial 

gerrymander grounds, but not state constitutional compactness grounds, were 
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equally non-compact, but at least embraced an area of the State that was uniformly 

rural.  See Shaw v. Hunt, 861 F. Supp. 408, 470 (E.D.N.C. 1994) (three-judge 

court) (observing that the ―distinctively rural‖ character of CD 1 ―is a fact so much 

within the common knowledge of inhabitants of the state that it probably is subject 

to judicial notice.‖).  The 2011 version abandons that ―distinctively rural‖  area for  

Durham which includes approximately one-quarter of the district‘s population. 

CD 4 is depicted below. 
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CD 4 bears no resemblance to any congressional district previously 

established by the General Assembly.  No whole county is included in CD 4.  It is 

composed entirely of ragged pieces of 6 counties and completely dissects three 

counties (Chatham, Harnett and Cumberland). 

CD 12 is depicted below. 

 

Like CD 1, CD 12 has been challenged previously on racial gerrymander 

grounds.  The conclusions of the federal courts regarding the compactness of the 
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district in a racial-gerrymander context are instructive with regard to the lack of 

compactness of the district in a state equal protection context.  In Cromartie v. 

Hunt, 133 F. Supp. 2d 407 (E.D.N.C. 2000) (three judge court), the 1997 version 

of CD 12 was challenged on racial gerrymander grounds.  The version of CD 12 

challenged there is almost identical in shape to the version of the district 

challenged here.  Large Black populations in Mecklenburg county are joined by a 

land bridge to large Black populations in Forsyth and Guilford counties.  The only 

differences between the 1997 and 2011 versions are the counties used as the land 

bridge.  The 1997 and 2011 versions of CD 12 are depicted below: 

 

 

The Cromartie district court described the 1997 version of CD 12 as a 

―racial archipelago‖ constructed by the General Assembly without any regard for 
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―traditional districting criteria such as contiguity, geographical integrity, 

community of interest and compactness.‖  133 F. Supp. 2d at 420.  This part of the 

district court‘s order was not disturbed on appeal.  That description remains 

accurate today. 

VII. THE TRIAL COURT ERRED IN REJECTING PLAINTIFFS’ CLAIM 

THAT THE UNNECESSARY SPLITTING OF PRECINCTS 

UNCONSTITUTIONALLY BURDENS THE RIGHT TO VOTE 

A. Standard of Review. 

―De novo review is ordinarily appropriate in cases where constitutional 

rights are implicated.‖  Libertarian Party v. State, 365 N.C. 41, 46, 707 S.E.2d 

199, 202-203 (2011). 

B. Introduction. 

Plaintiffs alleged in their complaints that North Carolinians are being 

deprived of the fundamental right to vote as the result of the Defendants‘ actions 

creating two classes of voters: a class assigned to split precincts who are burdened 

by the problems of split precincts, and a class of voters not assigned to split 

precincts who are not burdened by the problems of split precincts.  (R pp 246-47, 

1332).  Additionally, the burdens of these splits are disproportionately borne by 

Black voters in the State, in violation of the state and federal equal protection 

guarantees. 
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There is no dispute in the evidence about the scope of precinct-splitting 

Defendants engaged in when drawing the enacted House and Senate plans.  More 

than a million citizens (1,326,244) reside in the 257 precincts Defendants split in 

constructing the enacted Senate plan and almost two million citizens (1,878,626) 

reside in the 395 precincts Defendants split in constructing the House plan.  

Overall, Defendants assigned more than one-quarter of North Carolina‘s voters to 

split precincts (Hall Aff. ¶ 16) (Doc Ex. 423).  And that burden is borne differently 

by race—in the Enacted House Plan, 26.8% of the state‘s Black voting age 

population lives in a split VTD, while only 16.6% of the state‘s white VAP lives in 

a split VTD.  In the Senate Plan, 19.4% of the state‘s BVAP lives in a split VTD, 

while only 11.8% of the state‘s WVAP lives in a split VTD.  (Doc. Ex. 1203).  

There is no precedent for this action either in terms of the number of citizens 

impacted or the departure from established public policy.  Only 55 precincts were 

split in the 2003 Senate plan and only 198 in the 2003 House plan.  (R pp 342, 

550-52). Since 1995, the State‘s public policy, as established by the General 

Assembly itself, has been to enact redistricting plans ―without splitting precincts‖ 

except as required to comply with the state or federal constitutions or federal law.  

1995 S.L. 423 § 2, amended by 2006 S.L. 264 § 75.5(a).  No anomaly in the 2010 

Census or change in the configuration of precincts by the counties made the 
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General Assembly abandon past practices and policy in 2011.  A competing 2011 

Senate plan would have split 6 precincts instead of 257 precincts and a competing 

House plan would have divided 129 precincts instead of 395 precincts.  (R pp 342, 

550-52). 

Nor is there any dispute in the evidence that precinct-splitting on the scale 

employed by Defendants creates substantial burdens on the democratic process and 

individual voters and candidates for elected office.  As the former Executive 

Director of the State Board of Elections testified, the integrity of the elections 

process and election results depends on the correct assignment of voters to their 

electoral districts.  (Doc. Ex. 1484).  The larger the number of precincts split, the 

greater the risk to the democratic process, voters and candidates.  (Doc. Ex. 1485).  

The unprecedented number of precincts split by the enacted plans imposed 

significant burdens on election officials to assure that voters were properly 

assigned.  Despite the herculean effort of election officials, a State Board of 

Elections post-primary and post 2012 general election audit found that more than 

10,000 voters had not yet been assigned to their correct district.  (Doc Ex. 6320-

21).  Voters who are assigned to the incorrect voting district are disenfranchised—

they will not be able to cast a vote in elections in which they are legally entitled to 

vote.  More perniciously, a statistical survey taken just before the May 2012 
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primary established that both Republican and Democratic voters in split precincts 

are less likely to be able to correctly identify the candidates in their districts than 

voters in split precincts.  When citizens do not know who their representatives are 

they cannot effectively exercise their basic constitutional right ―to instruct their 

representative and to apply to the General Assembly for the redress of grievances.‖  

N.C. Const. Art. I, §12. 

These are precisely the results the legislature should have anticipated when 

they abandoned the integrity of the precinct voting system which ―is woven 

throughout the fabric of our election laws.‖  James v. Bartlett, 359 N.C. 260, 270, 

607 S.E.2d. 638, 644 (2005).  Further, as a direct consequence of Defendants‘ 

focus on separating citizens into districts based on the color of their skin, these 

harms fell more heavily on African-American citizens.  Members of the General 

Assembly‘s staff acknowledged that African-American citizens were far more 

likely to be assigned to split precincts than white citizens.  (Doc. Ex. 1203). 

In the face of these facts, the trial court concluded that Plaintiffs‘ claim  

―must fail as a matter of law‖ (R p 1333): (1) because there is no authority 

―providing constitutional relief on a claim of split precincts,‖ id.; (2) because 

―there is no judicially manageable standard for when a redistricting plan splits an 

excessive number of precincts‖ (R p 1334); and (3) because in any event the 
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―General Assembly must be given leeway‖ ―to achieve compelling governmental 

interests of avoiding § 2 liability and to ensure preclearance under § 5 of the 

VRA.‖  (R p 1335).  Further, in the trial court‘s view, ―Plaintiffs have not proferred 

any alternative plan that shows that the General Assembly could have achieved its 

legitimate political and policy objectives in alternate ways with fewer split 

precincts.‖  (R p 1336).  None of these grounds are valid. 

Stephenson I refutes the trial court‘s first two points.  ―It is well settled in 

this state that the right to vote on equal terms is a fundamental right.‖  355 N.C. at 

376, 562 S.E.2d at 393.  Assigning voters to different forms of districts—single 

member and multi member districts in Stephenson; districts made up of whole 

precincts and others made up of pieces of precincts here—―implicates the 

fundamental right to vote on equal terms, and thus strict scrutiny is the applicable 

standard.‖  Id.  Strict scrutiny does not involve the application of any ―judicially 

manageable standard.‖  It simply requires the legislature to come forward and 

prove that its actions were necessary to meet some compelling interest and that it 

carefully structured those actions to minimize any impact on the right of citizens to 

vote on equal terms.  Under state constitutional principles, the Defendants, not the 

Plaintiffs, have that burden.  Id. at 377, 562 S.E.2d at 393.  (―Under strict scrutiny, 
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a challenged governmental action is unconstitutional if the state cannot establish 

that it is narrowly tailored to advance a compelling governmental interest.‖) 

Defendants‘ mapmaker, Hofeller, testified splitting precincts was one of the 

tools he used to create majority African-American districts.  (Hofeller Dep. Ex 

513; Doc. Ex. 299).  As established earlier, that is not a compelling interest 

sufficient to justify infringing the right to vote on equal terms, and it certainly does 

not justify the racial classifications imposed in splitting precincts.  As for narrow 

tailoring, the Court need only consider that the 2003 General Assembly, which 

faced precisely the same whole county, one-person, one-vote and Section 2 

obligations as the 2011 General Assembly, was able to achieve all those 

obligations with 205 (257-55) fewer split precincts in the Senate plan and 197 

(395-198) fewer split precincts in the House plan. 

Dividing an unprecedented number of precincts undermines voters‘ 

confidence in the election system by turning the system‘s most basic unit into an 

administrative labyrinth of district lines, multiple ballot styles and segmented 

neighborhoods.  Where there are multiple points of confusion leading up to the 

ballot box, a voter cannot have confidence that his ballot will be cast fairly and 

counted fairly along with the votes of voters in whole precincts.  As the North 

Carolina Court of Appeals has observed: 
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Every voter is entitled to place confidence in the election system.  

Every voter is entitled to assume that every other vote is cast legally.  

He is entitled to have his vote counted honestly and fairly along with 

the other votes, which have been cast honestly and counted honestly 

and fairly.  Anything less is a threat to the democratic system which is 

wholly dependent upon elections conducted fairly and honestly. 

In re Judicial Review by Republican Candidates for Election in Clay County, 45 

N.C. App. 556, 573, 264 S.E.2d 338, 347 (1980). 

VIII. THE TRIAL COURT ERRED IN DISMISSING THE PLAINTIFFS’ 

CLAIMS THAT DEFENDANTS REDISTRICTING PLANS 

VIOLATE THE GOOD OF THE WHOLE CLAUSE IN ARTICLE I, 

SECTION 2 OF THE CONSTITUTION 

A. Standard of Review. 

―De novo review is ordinarily appropriate in cases where constitutional 

rights are implicated.‖  Libertarian Party v. State, 365 N.C. at 46, 707 S.E.2d at 

202-203. 

B. Introduction. 

In their First Amended Complaints, the Plaintiffs allege that one of the 

limitations imposed by the people on the General Assembly when redrawing 

legislative and congressional districts is that such legislation must be for ―the good 

of the whole.‖  N.C. Const. art. I, § 2.  (R pp 240-43, 316-17).  The trial court 

dismissed that claim on Defendants‘ Rule 12(b) motion.  (R pp 444-45).  That was 

error.  The Good of the Whole Clause limits the General Assembly in enacting 

legislation and congressional redistricting plans. 
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Article I of the Constitution is entitled ―Declaration of Rights.‖  It 

establishes the ―essential principles of liberty and free government‖ that constrain 

the General Assembly‘s power to make the law.  The second of those essential 

principles is:  

All power is vested in and derived from the people; all government of 

right originates from the people, is founded on their will only, and is 

instituted solely for the good of the whole. 

N.C. Const. art. I, § 2.  There is nothing ambiguous or uncertain about the meaning 

of these words.  The people of this State approved the Constitution on condition 

that the General Assembly would exercise its power to make the law for the good 

of all the people, not just some of the people.  

C. The Case Law Clearly Demonstrates that Claims Based on the 

Good of the Whole Clause of the Constitution are Justiciable and 

its Provisions Enforceable by the Courts. 

Numerous cases demonstrate that the Good of the Whole Clause contained 

in Article I, Section 2 does place substantive limitations upon the actions of the 

government.  In Hinton v. Lacy, 193 N.C. 496, 137 S.E. 669 (1927), the Supreme 

Court stated that the Good of the Whole Clause substantively limits the actions of 

the North Carolina General Assembly.  In Hinton, the plaintiff challenged the 

constitutionality of certain bonds issued by the State in order to finance home-

loans to World War I veterans.  The Supreme Court evaluated the constitutionality 
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of the bonds under several clauses of the North Carolina Constitution, including 

the Good of the Whole Clause.  The Court stated as follows: 

The second section of Article I of the present Constitution (1868) 

says: ―That all political power is vested in, and derived from, the 

people; all government of right originates from the people, is founded 

upon their will only, and is instituted solely for the good of the 

whole.‖ 

The present act, we think, is … for the good of the whole, and comes 

clearly within the limitations and restrictions of the Constitution of 

this State. 

[…] 

What is … for ―good of the whole‖ has given rise to no little judicial 

interpretation and consideration.  Some courts have taken a liberal 

view, and to a great extent left it to the determination of the 

Legislature and referendum of popular vote, but we should ever be 

mindful that the Constitution to a great extent is the rudder to keep the 

ship of State from off the rocks and reefs. 

Hinton, 193 N.C. 496 at 501, 509, 137 S.E. at 672, 676. 

Hinton was decided under the North Carolina Constitution of 1868, as 

amended.
35

  When a new North Carolina Constitution was enacted in 1971, the 

drafters re-emphasized that the provisions of Article I of the Constitution are not 

mere admonitions.  That much is made clear by the report of the drafters of the 

1971 Constitution, which stated: 

                                           
35 The Good of the Whole Clause has appeared in its present form unchanged since 

at least the North Carolina Constitution of 1868. 
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In order to make clear that the rights secured by the declaration of 

rights are commands and not merely admonitions to proper conduct 

on the part of the government, the words ―ought‖ and ―should‖ have 

been changed to shall throughout the declaration. 

Report of the North Carolina State Constitution Study Commission (1968) 

(emphasis added).  Indeed, it is axiomatic that the provisions set forth in the 

Declaration of Rights provide for justifiable rights; otherwise, those constitutional 

provisions would be meaningless.
36

  ―The civil rights guaranteed by the 

Declaration of Rights in Article I of our Constitution are individual and personal 

rights entitled to protection against state action.‖  Corum v. University of North 

Carolina, 330 N.C. 761, 782, 413 S.E.2d 276, 289 (1992).  ―The very purpose of 

the Declaration of Rights is to ensure that the violation of these rights is never 

permitted by anyone who might be invested under the Constitution with the powers 

                                           
36 Many other provisions in the Declaration of Rights are just as abstract, if not 

more abstract, than the Good of the Whole Clause, yet North Carolina courts have 

consistently found justiciable issues arising out of these other provisions.  See, e.g., 

Lowe v. Tarble, 313 N.C. 460, 329 S.E.2d 648 (1985) (holding that N.C.G.S. § 24-

5 did not violate the Law of the Land Clause of Article I, Section 19); Virmani v. 

Presbyterian Health Servs. Corp., 350 N.C. 449, 515 S.E.2d 675 (1999) (holding 

that Article I, Section 18 of the North Carolina Constitution, the Open Courts 

Clause, granted the public a judicially-enforceable, qualified right to attend civil 

court proceedings); State v. Harris, 216 N.C. 746, 6 S.E.2d 854 (1940) (treating 

Article I, Section 1, ―enjoyment of the fruits of their own labor,‖ as justiciable); 

Leandro v. State, 346 N.C. 336, 488 S.E.2d 249 (1997) (treating Article I, Section 

15, the ―right to the privilege of education,‖ as justiciable).  The abstract language 

of these other provisions in the Declaration of Rights has not precluded North 

Carolina‘s Supreme Court from nonetheless treating them as justiciable and 

judicially-enforceable. 
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of the State.‖  Id. at 783, 413 S.E.2d at 290.  ―It is axiomatic under our system of 

government that the Constitution within its compass is supreme as the established 

expression of the will and purpose of the people.  Its provisions must be observed 

by all … .  It is not in accord with the nature of written constitutions to incorporate 

nonessential or unimportant details which may be dispensed with.‖  Advisory 

Opinion in Re House Bill No. 65, 227 N.C. 708, 713, 43 S.E.2d 73, 76 (1947).  If 

the Good of the Whole Clause is to mean anything, as it must, then individuals 

must be able to rely on it when the legislature redraws legislative and 

congressional districts and institutes a new form of government.  And if individuals 

are entitled to rely on it, the courts must have the power to enforce it. 

This Court in Stephenson I in fact relied on the Good of the Whole Clause as 

one source of the anti-gerrymandering limitations imposed on the General 

Assembly by the people when they approved the Constitution.  There the Court 

affirmed the trial court‘s holding that several constitutional provisions (including 

Article I, Section 2) required the courts to ―harmonize‖ the North Carolina 

Constitution with federal law, in order to avoid invalidating any constitutional 

provisions, to the extent possible.  The trial court had held as follows: 

The Court concludes that Article I, Sections 2, 3, and 5, require that 

the North Carolina Constitution should be harmonized with any 

applicable provisions of federal law, so as to avoid any conflict 

between the North Carolina Constitution and federal law. 
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Under a harmonized interpretation of Article I, Sections 2, 3, and 5 

and Article II, Sections 3(3) and 5(3), the North Carolina Constitution 

prohibits the General Assembly from dividing counties into separate 

Senate and House districts, except to the extent that counties must be 

divided to comply with federal law.  

Stephenson I, 355 N.C. at 359, 562 S.E.2d at 382.  The Supreme Court affirmed 

this portion of the trial court‘s holding (which was referred to as the ―State 

Constitutional Analysis‖).  The Supreme Court‘s holding in Stephenson I thus 

confirms that Article I, Section 2 of the North Carolina Constitution is a source of 

substantive law.   

This Court in Stephenson I also emphasized that when courts construe the 

North Carolina Constitution in the context of redistricting disputes, the courts must 

consider the public‘s interest in avoiding ―unnecessarily complicated and 

confusing district lines‖: 

[O]ur holding accords the fullest effect possible to the stated 

intentions of the people through their duly adopted State Constitution, 

the subject provisions of which have remained in place without 

amendment since 1971.  [The] ―all-or-nothing‖  interpretation [which 

was argued by the appellants, in support of totally invalidating the 

Whole-Counties Provision] is inordinately mechanical in its 

application, leaving no room to carry out the spirit or intent of the 

State Constitution in contravention of time-honored principles of 

federalism.  This construction needlessly burdens millions of citizens 

with unnecessarily complicated and confusing district lines. 

Id. at 375, 562 S.E.2d at 392 (emphasis supplied and internal citations omitted).  

The public interest identified in Stephenson I is, of course, the crux of the 
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Plaintiffs‘ claims under the Good of the Whole Clause that the challenged 

legislative and congressional plans are replete with ―complicated‖ and ―confusing‖ 

district lines to the detriment of the Good of the Whole. 

D. The Trial Court Ignored the Special Limitations Imposed on the 

General Assembly by the Good of the Whole Clause when 

Drawing New Electoral Districts Following the Census. 

As Stephenson I illustrates, redistricting is plainly one of those types of cases 

where the courts‘ role is ―to keep the ship of State from off the rocks and reefs.‖  

Hinton v. Lacy, 193 N.C. 496 at 501, 509, 137 S.E. at 672, 676.  Contained within 

the concepts reflected in Article I, Section 2 (which was expressly relied upon by 

the Court in Stephenson I) is a specific limitation on the powers of the General 

Assembly with regard to redistricting:  ―All government of right … is instituted 

only for the good of the whole.‖  The sole form of legislation enacted by the 

General Assembly by which the government ―is instituted‖ is the decennial 

legislation redrawing legislative and congressional districts.  That is the plain 

meaning of ―to institute,‖ which has been defined as: ―to set up; establish: to 

institute a government.‖  The Random House Dictionary of the English Language, 

Unabridged Edition (1981).  When the General Assembly enacts ordinary laws to 

protect the public health, welfare or safety, it does not ―institute‖ laws, but when 
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the General Assembly redraws legislative and congressional districts every ten 

years, it ―institutes‖ a new form of government. 

Even if the framers of the Constitution conceivably intended to assure that 

ordinary legislation is for ―the good of the whole‖ only by making legislators 

accountable to the public at elections held every other year, that check does not 

exist for redistricting legislation.  The Constitution itself provides that once 

―established,‖ legislative districts ―shall remain unaltered until the return of 

another decennial census of population taken by order of Congress.‖  N.C. Const. 

art. II, §§ 3(4) and 5(4).  Imposing heightened limitations on the General Assembly 

when it institutes a new government through the redrawing of electoral districts is 

also entirely consistent with the plan of our Constitution.  Just as districts must be 

drawn ―solely for the good of the whole,‖ so too the Constitution itself may not be 

changed merely upon a majority vote of both the Senate and House.  That power is 

expressly reserved to the people, either through a Convention of the People 

followed by a vote of the People, or through legislation approved by a three-fifths 

vote of both the House and Senate, followed by a vote of the People.  N.C. Const., 

art. XIII, §§ 2-4. 

Thus, even if the Good of the Whole Clause of the Constitution does not 

provide grounds for challenging most forms of legislation, it does limit the power 
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of the General Assembly when  it institutes new districts once each decade from 

which the people will elect their representatives to the General Assembly and 

Congress for the next five election cycles.  Plaintiffs therefore respectfully request 

the Court to reverse the trial court‘s order dismissing their claims based on the 

Good of the Whole Clause of the Constitution and declare that the Good of the 

Whole Clause limits the power of the General Assembly to enact legislative and 

congressional plans. 

CONCLUSION 

For all these reasons, Plaintiffs respectfully request this Court to reverse the 

trial court and declare that the 2011 House, Senate and Congressional redistricting 

plans enacted by the Defendants violate the United States and North Carolina 

Constitutions and must be redrawn.  Specifically, Plaintiffs ask this Court to: 

a) Declare that the 26 VRA House, Senate and Congressional Districts found 

by the trial court to be racial gerrymanders are unconstitutional and violate 

the Equal Protection Clause of the United States Constitution, as do Senate 

District 32 and Congressional District 12.  

b) Declare, and reaffirm, that the Whole County Provisions of the North 

Carolina Constitution must be strictly adhered to and require the General 

Assembly to keep counties whole except to the extent necessary to comply 
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with federal law, properly interpreted, and further declare that  the 2011 

House and Senate plans violate those constitutional principles. 

c) Declare, and reaffirm, that the North Carolina Constitution requires that 

House, Senate and Congressional districts be compact except to the extent 

necessary to comply with federal law, properly interpreted, and further 

declare that the  2011 House, Senate and Congressional plans fail to comply 

with that requirement. 

d) Declare that the 2011 House and Senate plans violate the rights to vote and 

to equal protection guaranteed by the North Carolina Constitution and the 

right to equal protection guaranteed by the United States Constitution 

because those plans divide precincts for reasons not required to comply with 

State or federal law  

e) Declare that the Good of the Whole Clause of the North Carolina 

Constitution applies to the General Assembly, and limits its powers, when 

drawing House, Senate and Congressional districts for the people, and 

further declare that the 2011 House, Senate, and Congressional plans violate 

that constitutional principle. 
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f) Remand these cases to the trial court with directions to implement new 

House, Senate and Congressional plans in accordance with the process 

prescribed by the General Assembly in N.C.G.S. § 120-2.4. 

This the 11th day of October, 2013. 

 POYNER SPRUILL LLP 

By: /s/ Edwin M. Speas, Jr.  

Edwin M. Speas, Jr. 

N.C. State Bar No. 4112 

espeas@poynerspruill.com 

P.O. Box 1801 

Raleigh, NC 27602-1801 

Telephone: 919.783.6400 

Facsimile:  919.783.1075 

COUNSEL FOR PLAINTIFFS-

APPELLANTS THE DICKSON 

PLAINTIFFS 

 

 N.C. R. App. P. 33(b) Certification:  

I certify that all of the attorneys listed 

below have authorized me to list their 

names on this document as if they had 

personally signed it. 
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 POYNER SPRUILL LLP 

By: /s/ John W. O‘Hale  

John W. O‘Hale 

N.C. State Bar No. 35895 

johale@poynerspruill.com 

 

By: /s/ Caroline P. Mackie  

Caroline P. Mackie 

N.C. State Bar No. 41512 

cmackie@poynerspruill.com 

P.O. Box 1801 

Raleigh, NC 27602-1801 

Telephone: 919.783.6400 

Facsimile:  919.783.1075 

COUNSEL FOR PLAINTIFFS-

APPELLANTS THE DICKSON 

PLAINTIFFS 
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 SOUTHERN COALITION FOR 

SOCIAL JUSTICE 

By: /s/ Anita S. Earls  

Anita S. Earls 

N.C. State Bar No. 15597 

anita@southerncoalition.org 

 

By: /s/ Clare Barnett  

Clare Barnett 

N.C. State Bar No. 42678 

ClareBarnett@southerncoalition.org 

 

By: /s/ Allison Riggs  

Allison Riggs 

N.C. State Bar No. 40028 

AllisonRiggs@southerncoalition.org 

1415 Highway 54, Suite 101 

Durham, NC 27707 

Telephone: (919) 323-3380 

Facsimile:  (919) 323-3942 

COUNSEL FOR PLAINTIFFS-

APPELLANTS THE NAACP 

PLAINTIFFS 
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 TIN FULTON WALKER & 

OWEN, PLLC 

By: /s/ Adam Stein  

Adam Stein 

N.C. State Bar No. 4145 

astein@tinfulton.com 

312 West Franklin Street 

Chapel Hill, NC 27516 

Telephone: (919) 240-7089 

Facsimile:  (919) 240-7822 

COUNSEL FOR PLAINTIFFS-

APPELLANTS THE NAACP 

PLAINTIFFS 

 



- 186 - 

 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that this day a copy of the foregoing 

PLAINTIFF-APPELLANTS‘ BRIEF has been duly served by depositing a copy 

thereof in an envelope bearing sufficient postage in the United States mail, 

addressed to the following persons at the following addresses, which are the last 

addresses known to me: 

Alexander M. Peters 

Special Deputy Attorney General 

Susan K. Nichols 

Special Deputy Attorney General 

Office of the Attorney General 

P.O. Box 629 

Raleigh, NC  27602 

apeters@ncdoj.gov 

snichols@ncdoj.gov 

 

Counsel for Defendants 

 

Thomas A. Farr 

Phillip J. Strach 

Ogletree, Deakins, Nash, Smoak & 

Stewart, P.C. 

4208 Six Forks Road, Suite 1100 

Raleigh, NC  27602 

thomas.farr@ogletreedeakins.com 

phillip.strach@ogletreedeakins.com 

 

Counsel for Legislative Defendants 

Rucho, Lewis, Dollar, Dockham, 

Berger, and Tillis 

 

This the 11th day of October, 2013 

 

/s/ Edwin M. Speas, Jr.     

Edwin M. Speas, Jr. 
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