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Bill C-14
Safeguards
 Bill C-14 safeguards require the medical practitioner or nurse practitioner to: 

 confirm that the person meets all eligibility criteria for medical assistance in dying; 

 ensure that the person’s request was made in writing after the person was informed 
that his or her natural death was reasonably foreseeable and be satisfied that it was 
signed and dated in the presence of two independent witnesses; 

 ensure that the person was informed that they may withdraw their request at any time;

 ensure that a second independent medical practitioner or nurse practitioner provided 
a written opinion confirming the person’s eligibility; 

 ensure that a period of at least 10 days has elapsed between the moment the written 
request was signed and the provision of medical assistance in dying (unless both 
practitioners agree that death or loss of capacity to consent is imminent); 

 and, immediately before providing such assistance, confirm the person’s consent.



Council of Canadian Academies:
The State of Knowledge on Advance 
Requests (AR) for MAiD

 Circumstances where an Advance Request for MAiD might arise:

(i) when a person has requested and been found 
eligible for MAID, but fears losing the capacity to 
provide consent before the procedure;

(ii) when they have been diagnosed with a medical 
condition that is likely to cause capacity loss; 

(iii) when they are healthy but wish to document 
their preference for MAID in the event of a 
sudden, irreversible loss of capacity. 



CCA scenario (i):  when a person has 
requested and been found eligible for 
MAID, but fears losing the capacity to 
provide consent before the procedure

Audrey’s Amendment



MAiD for those who are “Assessed and 
Approved” but lose capacity

 Audrey Parker was diagnosed with terminal breast 
cancer that spread throughout her body and into her 
brain

 She was assessed and approved for MAiD.  She could 
exercise that choice whenever she wanted to.

 Audrey was afraid that she would lose capacity to 
consent to MAiD and lose her chance at a meaningful 
death of her choosing

 Audrey Parker wanted to experience one last Christmas
 She chose to die earlier than she wanted to, on 

November 1, 2018 rather than risk a loss of capacity



Audrey’s Amendment

Remove the requirement in the law that a 
health care practitioner must assess capacity 
immediately before providing MAiD

Allow those who are ”assessed and approved” 
to receive MAiD when they lose capacity or on 
a date of their own choosing

Allow individuals to maximize their time and aim 
for their best date



CCA:  State of Knowledge on 
Advance Requests for MAiD
 Three scenarios where an AR might arise for an individual contemplating 

MAiD

(i) when they have requested and been found eligible for MAID, but fear 
losing the capacity to provide consent before the procedure; THIS IS 
AUDREY’S AMENDMENT… COULD BE PASSED INTO LAW NOW.

(ii) when they have been diagnosed with a medical condition that is likely to 
cause capacity loss; THIS IS THE CASE FOR SOMEONE DIAGNOSED WITH 
DEMENTIA or OTHER CONDITION THAT PREDICTS COGNITIVE IMPAIRMENTS

(iii) when they are healthy but wish to document their preference for MAID in 
the event of a sudden, irreversible loss of capacity.  THIS IS THE CASE FOR 
SOMEONE CONCERNED ABOUT A TRAUMATIC BRAIN INJURY, STROKE OR 
OTHER INCAPACITATING EVENT



CCA scenario (ii) when a person has been 
diagnosed with a medical condition that is 
likely to cause capacity loss 
(Alzheimer's disease for example)
 It is important to note that a person who experiences dementia, or who is 

diagnosed with a disease that leads to dementia or cognitive impairment  
is NOT ineligible for MAiD

 Health care providers can make capacity assessments for patients with 
dementia, as long as the patient still has periods of lucidity

 Usually people living with dementia are capable of reasoned, responsible 
decision making for years before their faculties fail.

 A person who is diagnosed with a disease that includes dementia could still 
request MAiD and be able, if their dementia has not progressed to the point 
where they are considered incompetent or without capacity, to consent to 
MAiD

 All a question of timing



Dementia and the Criteria for MAiD
eligibility

 Alzheimer's disease is a grievous and irremediable medical condition

 The requirement for “intolerable suffering” is primarily subjective and judged according to 
the individual’s tolerance level

 Alzheimer’s disease is fatal and so upon diagnosis, a natural death is reasonably 
foreseeable

 At what point do dementia patients reach the advanced stage of an “irreversible decline 
in capability”?

 The issue therefore is the timing of MAiD and the requirement of an assessment of capacity 
just before MAiD is given

 Audrey’s Amendment Enhanced:  A person in early stages of dementia might have many 
months or years of joyful life before suffering becomes intolerable; by the time suffering is 
intolerable, the person may no longer have capacity to consent to MAiD

 A person with dementia may not experience an irreversible decline in capability until end-
stages when loss of capacity is imminent/befallen

 Therefore:  the length of time between an Advanced Request for MAiD (after assessment 
and approval process) may be longer for dementia patients than for those with other 
diseases like cancer (as was Audrey Parker’s situation) OR the coincidence of all of the 
criteria being met before a loss of capacity may be very delicately balanced



Canadian Association of MAiD Assessors 
and Providers (CAMAP):
”Ten Minutes to Midnight” Protocol
 Searching for the “sweet spot”
 Requires close monitoring of patients with dementia and more frequent 

meetings as the disease progresses
 If “midnight” represents a loss of capacity to consent to MAiD, “ten minutes 

to midnight” represents the confluence of criteria for eligibility for MAiD
 You have the grievous condition

 Natural death is reasonably foreseeable
 10 minutes to midnight is where you have an irreversible decline in capability 

AND:
 Retain capacity to consent to MAiD immediately before it is provided

See: https://camapcanada.ca/wp-content/uploads/2019/05/CPG-dementia.pdf

https://camapcanada.ca/wp-content/uploads/2019/05/CPG-dementia.pdf


CCA scenario (iii): when a person is healthy 
but wishes to document their preference for 
MAID in the event of a sudden, irreversible 
loss of capacity. 

 This scenario represents unchartered territory for MAiD

 MAiD law is in the Criminal Code which is federal jurisdiction; Provinces and 
Territories currently regulate Advance Directives

 Canadian law recognizes a capable patient’s right to choose (or refuse) 
healthcare treatment. 

 This right can be exercised through the patient’s express consent or refusal 
as they make treatment decisions with their healthcare practitioner or 
through an advance directive. 



Substitute Decision-Makers

 Advance directives can be used in Canada to 
designate a substitute decision maker or document 
wishes, values, and preferences for care in the event of 
capacity loss. For example, an advance directive may 
include advance consent to, or refusal of, specific 
treatments such as administration of blood and blood 
products, resuscitation in the event of cardiac or 
respiratory arrest, or artificial nutrition and hydration in 
the event of a permanent loss of consciousness.



Concern:  
How to determine “intolerable suffering”
 Under Canada’s current legislation, patients can initiate 

a MAID request if they decide that their condition is 
causing them intolerable suffering. It is unclear how an 
AR for MAID might address this requirement of 
intolerable suffering and what role the healthcare 
practitioner would play in assessing it when a patient 
can no longer communicate their level of suffering at the 
time that MAID is to be provided. Interpreting suffering in 
others is difficult since it is a personal, subjective 
experience.



Concern: 
What is “intolerable” and say’s who?

 An AR for MAID would have to specify what criteria the 
person considers intolerable (e.g., being bedridden, not 
recognizing family members, difficulty breathing, or 
experiencing pain), but these are circumstances of 
anticipated suffering that may not reflect the lived 
experience of the person when they reach those 
circumstances. 

 Uncertainty about how to approach an AR for MAID 
increases if the person who has lost capacity appears 
indifferent to receiving MAID, expresses a desire to 
continue living, or physically or verbally resists the MAID 
procedure



Concern:  Informed Consent

 Permitting ARs for MAID would require consideration of the 
necessary conditions for valid and informed consent to MAID when 
this consent is given in a written document, which may be prepared 
well in advance of the MAID procedure. 

 Discussions of treatment options, potential outcomes, and 
motivations are unlikely to have occurred if a person does not yet 
have a condition that requires treatment. 

 It may be difficult to know the voluntariness of an AR for MAID and 
to what extent a person was informed of their current situation when 
they wrote their request, particularly if they wrote it without 
consulting healthcare practitioners, without witnesses, or before any 
diagnosis.



Moral Distress: 
Substitute Decision-Makers

When substitute decision makers are directing the care 
of someone who lacks capacity, they are required, 
based on current Canadian laws, to follow the 
instructions in a written advance directive (if they are 
applicable to the circumstances). 

 In the case of ARs for MAID consider how the written 
wishes of a patient, the views of a legally authorized 
substitute decision maker, the views of family members, 
and the opinions of healthcare practitioners would be 
accommodated, particularly if disagreement occurred.



The Truchon/Gladu case
September, 2019
Justice Baudouin, Quebec Superior Court

 The requirement that natural death is “reasonably foreseeable” violates 
section 7 of the Charter

 The focus of section 7 is individual autonomy and dignity

 The focus when it comes to MAiD should be on the intolerable suffering; 
Frustrated patients, physicians, nurse practitioners and advocates have 
argued since Bill C-14 was brought forward that the suffering of capable 
adults and not death’s imminence or predictability should be the focus of a 
compassionate law. 

 See:  Downie and Gilbert “Parliament should not wait to act on assisted 
dying ruling”

https://policyoptions.irpp.org/magazines/september-2019/parliament-should-
not-wait-to-act-on-assisted-dying-ruling/

https://policyoptions.irpp.org/magazines/september-2019/parliament-should-not-wait-to-act-on-assisted-dying-ruling/


The Lamb case
Adjourned, September 2019
British Columbia
 Julia Lamb is a young British Columbia woman who has a degenerative 

neuromuscular disorder. It was assumed that Lamb would not qualify for 
MAiD as, given the unpredictable nature of her condition, MAiD assessors 
and providers would not find her natural death reasonably foreseeable.

 She brought a legal challenge to this requirement.  

 The Attorney General of Canada submitted evidence to the court from an 
expert witness, Dr. Madeline Li, stating that Lamb did indeed meet the 
requirements for MAiD. To meet the “reasonably foreseeable” criterion, all 
Lamb likely had to do was express certain intent to stop preventive care 
and refuse treatment for the inevitable ensuing infection. 

 Given the government’s own expert witness testimony, Lamb and her team 
asked the court to adjourn her case.  If she is eligible now, her legal 
challenge is unnecessary.



What does “reasonable foreseeability” 
mean now?
 “Reasonable foreseeability” should now be understood to be within the control 

of patients. For Julia Lamb, this means indicating a certain intent to stop BiPAP 
[a breathing machine] and then refuse antibiotics for the pneumonia that will 
inevitably result from the lack of ventilatory support. By logical inference, for 
others it will mean indicating a certain intent to refuse regular turning, then 
refuse skin care for the inevitable bedsores, and then refuse antibiotics for the 
infections that will inevitably result from the untreated bedsores. For still others, it 
will mean indicating a certain intent to refuse all food and liquids [VSED].  

 See Downie, “Two major legal developments in the space of a week on 
Canada’s medical assistance in dying laws could help more Canadians end 
their suffering”

https://policyoptions.irpp.org/magazines/september-2019/a-watershed-month-for-
medical-assistance-in-dying/

https://policyoptions.irpp.org/magazines/september-2019/a-watershed-month-for-medical-assistance-in-dying/


Expanding Access to MAiD

 Advocate for the passage of Audrey’s Amendment

 Advocate for the amendment of our current MAiD law to remove 
the criteria of “natural death reasonably foreseeable”
 Urge the government to respect the decision in Truchon/Gladu

and make the necessary changes to the law

 Urge the government to begin consultation with experts on how to 
frame an Advance Request for MAiD
 Health care practitioners must have a central role in this 

consultation process 



A Great Resource

 Dying with Dignity Canada 2019 Election Toolkit
https://www.dyingwithdignity.ca/2019_election_toolkit

https://www.dyingwithdignity.ca/2019_election_toolkit


Thank you

 Feel free to email me if you have questions or comments
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