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MAiD Right Now:  May 2020



• We are still operating under the original MAiD regime set out in Bill C-
14 

• COVID 19 resulted in some temporary pauses in MAiD programs in 
some regions, in part because hospital resources are needed to 
prepare for increased hospitalizations and in part because transfers 
between health care institutions are more complicated

• As with all things right now, there is a lot of uncertainty



Flashback:  MAiD in February 2020

• Aside from the uncertainty of COVID 19, MAiD was already in flux

• Flashback to before the pandemic:  Can you remember what life was like in February?

• In January and February 2020, the Government of Canada engaged with provinces, 
territories, Canadians, Indigenous groups, key stakeholders, experts, and practitioners to 
receive their feedback on expanding Canada’s MAID framework.

• Over 300,000 Canadians participated in the online public consultations between January 
13 and 27, 2020  (note that this is more than high-interest government consultations on 
cannabis regulations, food guide changes and pharmacare, combined.)



Flashback:  February 2020

• On February 24, 2020 the Minister of Justice introduced Bill C-7 to 
amend the Criminal Code with respect to MAiD

• The amendments are in part a response to a court decision in 
Quebec:  Truchon v Attorney General of Canada



The Truchon Decision

• On September 11, 2019 the Superior Court of Quebec published its 
decision in Truchon.  
• Recall:  Section 241.2 of the Criminal Code establishes the eligibility 

criteria for MAiD:
• Person must be eligible for health care services funded by a government in 

Canada
• Person must be at least 18 and capable of making health care decisions
• Person must have a “grievous and irremediable medical condition”
• Person must make a voluntary request for MAiD
• Person must be able to give informed consent 



What is a “grievous and irremediable medical 
condition”?

A Person has a “grievous and irremediable medical condition” if:
a) they have a serious and incurable illness, disease or disability;
b) they are in an advanced state of irreversible decline in capability;
c) that illness, disease or disability or that state of decline causes them 

enduring physical or psychological suffering that is intolerable to them 
and that cannot be relieved under conditions that they consider accept-
able; and

d) their natural death has become reasonably foreseeable, taking into 
account all of their medical circumstances, without a prognosis 
necessarily having been made as to the specific length of time that they 
have remaining.



July 11, 2020

• In Truchon, a Quebec judge struck down the requirement that death be 
“reasonably foreseeable” as contrary to section 7 of the Charter of Rights 
and Freedoms
• It also struck down the section of Quebec’s assisted dying law that required 

that a person be “at the end of life” 
• The declaration of invalidity was suspended for six months.  This was later 

extended by request of the Federal Government for an additional 4 
months.
• The “reasonably foreseeable” requirement will expire on July 11, 2020.  
• The Government responded with Bill C-7



MAiD in July, 2020:  Bill C-7



Bill C-7

• The main change in the proposed legislation is the removal of the 
eligibility requirement that death has to be “reasonably foreseeable”
• Bill C-7 establishes a separate set of procedural safeguards for 

individuals whose natural deaths are not reasonably foreseeable
• It also makes some changes to the safeguards that apply where 

natural death is reasonably foreseeable
• And it amends the eligibility criteria to specify that mental illness is 

not an illness, disease or disability for the purpose of determining 
eligibility for MAiD



“Natural Death Reasonably Foreseeable”

• Bill C-7 proposes two different sets of safeguards where a person’s 
natural death is or is not reasonably foreseeable
• For example:
• MAiD assessments must be done by 2 independent assessors.  Where death is 

NOT foreseeable, one of the assessments must be done by a practitioner with 
expertise in the condition causing the person’s suffering
• The 10 day waiting period between the request and MAiD is repealed BUT
• where death is NOT foreseeable, the assessment period must take a 

minimum of 90 days unless a loss of capacity is imminent



• New Safeguards specific to when Natural Death is NOT Reasonably 
Foreseeable:
• Person must be informed of the means available to relieve their suffering, 

including where appropriate:  counselling services, mental health and 
disability support services, community services and palliative care
• The Person must be offered consultations with relevant professionals who 

provide these services
• BOTH physicians and/or Nurse Practitioners must discuss with the person the 

reasonable and available means to relieve the person’s suffering and they 
must agree that the person has given serious consideration to those means



Mental Illness as the Sole Underlying 
Condition
• Bill C-7 states that mental illness is NOT an “illness, disease or 

disability” for the purposes of the definition of a “grievous or 
irremediable condition”
• Mental Illness alone is not enough to quality for MAiD even if the 

other criteria are satisfied
• The Minister of Justice felt this clarification was necessary as the 

elimination of the requirement that natural death be reasonably 
foreseeable could have permitted an expansion of MAiD for more 
people with a mental illness
• He felt this issue is too complex to address within the court-ordered 

time limit



Other Proposed Changes:  Independent 
Witnesses
Requests for MAiD must be witnessed by someone independent of the 
requestor.  Bill C-7 proposes:

• Only one will now be required (instead of two) AND

• The Independent Witness can now be a person involved in providing 
health care or personal care to the person making the request if the 
provision of care is their primary occupation and they are paid to 
provide the care (but it cannot be one of the two assessors)



“Audrey’s Amendment”:  Final Consent 
Waiver
• Currently a person must have the capacity to consent to MAiD at the 

moment it is to be provided
• Bill C-7 outlines requirements to be exempt from the need for 

consent to be given at the time MAiD is provided
• BUT:  this option is ONLY available where a person’s natural death is 

reasonably foreseeable



All of these criteria must be met for a Waiver of Final Consent:
• Before the person loses the capacity to consent to MAID 
• they satisfied the criteria for MAID and all the other safeguards;
• they entered into an arrangement in writing with the physician or NP for a 

substance to be administered to cause their death on a specified day;
• they were informed by the physician or NP of the risk of losing the capacity to 

consent prior to the specified day; 
• And in the written arrangement, they consented to the administration of a 

substance to cause their death on or before the day specified if they lost 
capacity to consent prior to that day



• The person has lost capacity to consent to MAID.
• The person does not demonstrate their refusal by words, sounds or gestures, 

nor do they resist the administration of the substance. 
• involuntary words, sounds or gestures made in response to contact do not 

constitute refusal or resistance; 
• once the person demonstrates refusal or resistance, MAID cannot be 

provided to them based on the written arrangement. 
• The substance is administered in accordance with the terms of the 

arrangement



MAID in the Future:  
Independent Review and 
Statutory Review



Independent Review

• Bill C-14 mandated that the Minister of Justice undertake an 
independent review of three specific issues:
• requests by mature minors for medical assistance in 

dying;  
• advance requests;  and
• requests where mental illness is the sole underlying 

medical condition.
• Expert Panel Working Group Reports were released in 

December 2018



Questions for the Expert Panels

• What are the potential implications for individuals and other affected 
persons, including their families, care providers, and health 
professionals, related to MAID for the three topic areas?
• What are the potential impacts on society of permitting or prohibiting 

requests for MAID for the three topic areas?
• What are the potential risks and safeguards that might be considered 

related to MAID for the three topic areas?
• What are the relevant gaps in domestic and international knowledge 

and research related to MAID for the three topic areas?



Mature Minors

• Currently, a person has to be at least 18 years old to be eligible for 
MAiD

• The Expert Panel Working Group on MAID for Mature Minors, “The 
State of Knowledge on Medical Assistance in Dying for Mature 
Minors” (2018), online (pdf): Council of Canadian Academics
<https://cca-reports.ca/wp-content/uploads/2018/12/The-State-of-
Knowledge-on-Medical-Assistance-in-Dying-for-Mature-Minors.pdf>.

https://cca-reports.ca/wp-content/uploads/2018/12/The-State-of-Knowledge-on-Medical-Assistance-in-Dying-for-Mature-Minors.pdf


Specific Questions on Mature Minors

• What is the impact of chronological age on the legal capacity to 
request and consent to MAID? 

• What are the unique considerations related to mature minors 
requesting MAID (e.g., mature minors vs. adults and MAID vs. other 
healthcare decisions)



Mature Minors

• The ability of minors to request and consent to MAID cannot be 
predicated on chronological age alone. Chronological age can provide 
some insight. For example, the cognitive capacity required for 
informed consent is typically in place by early adolescence. However, 
chronological age does not determine when a minor can make a free 
and informed decision. 
• The SCC in Carter held MAID is no different from other end-of-life 

decisions. The question of whether MAID should be treated 
differently than other healthcare decisions that minors may be 
permitted to make, is contested. 



Mature Minors

• Safeguards for MAID are critical for mature minors. 
• These include:
• an expanded medical team to assess a minor’s capacity;
• parental consent, and 
• universal pediatric palliative care. 



Mental Illness as Sole Underlying Medical 
Condition
• “The State of Knowledge on Medical Assistance in Dying Where a 

Mental Disorder is the Sole Underlying Medical Condition” (2018), 
online (pdf): Council of Canadian Academics <https://cca-
reports.ca/wp-content/uploads/2018/12/The-State-of-Knowledge-
on-Medical-Assistance-in-Dying-Where-a-Mental-Disorder-is-the-
Sole-Underlying-Medical-Condition.pdf>.

• Bill C-7 will amend the Criminal Code to make MAiD inaccessible to 
people with Mental Illness as their sole underlying medical condition

https://cca-reports.ca/wp-content/uploads/2018/12/The-State-of-Knowledge-on-Medical-Assistance-in-Dying-Where-a-Mental-Disorder-is-the-Sole-Underlying-Medical-Condition.pdf


Specific Questions on Mental Illness

• What is the impact of mental illness in its different forms on an 
individual’s legal capacity to request and consent to MAID?

• What are the unique considerations related to individuals living with 
mental illness (including mature minors) requesting MAID where the 
mental illness is the sole underlying medical condition?



Mental Illness as Sole Underlying Medical 
Condition
• There is a tension between respecting the decision-making autonomy 

of people with mental disorders and protecting vulnerable people 
with mental disorders. 
• Many mental healthcare practitioners do not agree with MAiD for this 

population. 
• potential safeguards that may be specific to this population, include:
• psychiatric consultation;
• roundtable, committee, tribunal or judicial approval;
• mandatory reporting and review of cases. 

• Permitting differential access to MAID for this population may be 
warranted due to the unique characteristics of mental disorders. 



Advance Requests

• “The State of Knowledge on Advance Requests for Medical Assistance in 
Dying” (2018), online (pdf): Council of Canadian Academics <https://cca-
reports.ca/wp-content/uploads/2019/02/The-State-of-Knowledge-on-
Advance-Requests-for-Medical-Assistance-in-Dying.pdf>. 
• An Advance Request is defined as:  a request for MAID, created in advance 

of a loss of decision-making capacity, intended to be acted upon under the 
circumstances outlined in the request after the person has lost decisional 
capacity. 
• Advance Requests for MAID should be distinguished from provincially and 

territorially regulated advance directives, which are documents that “allow 
a decisionally-capable individual either to designate someone to make 
decisions about health care on his or her behalf, or to specify types of 
treatment to be accepted or rejected, should the need arise, or both,” in 
the event that the individual loses decision-making capacity

https://cca-reports.ca/wp-content/uploads/2019/02/The-State-of-Knowledge-on-Advance-Requests-for-Medical-Assistance-in-Dying.pdf


Specific Questions on Advance Requests

• How is an advance request for MAID similar to or different from 
advance directives for healthcare under existing provincial/territorial 
regimes?
• What are the unique considerations to be taken into account 

depending on when an advance request is made?
• 1) before diagnosis; 
• 2) after diagnosis but before onset of suffering; 
• 3) after all of the eligibility criteria and procedural safeguards have been met, 

except for the 10 day waiting period and the reconfirmation immediately 
prior to provision of MAID (NOTE:  Bill C-7 addresses this issue and allows for 
the waiver of final consent for those whose natural death is reasonably 
foreseeable)



Impact of Independent Review on Statutory 
Review process?
• The Government has not said how it will use the Expert Panel Reports 

when it reviews the legislative framework
• To consider:

• Most Canadians are in favour of advance requests, according to polls
• There is less consensus on expanding MAiD to include mature minors or those with a 

mental illness as the sole underlying condition
• Editorial by Jane Philpott and Jody Wilson-Raybould, the lead Ministers behind Bill C-

14:  “Many doctors are willing to expedite the natural process of dying, given their 
traditional role to relieve suffering. There is, however, a qualitative and ethical 
distinction between hastening a death which is already drawing near, and ending a 
life which is expected to persist. This is no small divide. It is incumbent on lawmakers 
to consider the implications this may have for clinicians, and their willingness to 
participate in a more expansive framework for assisted dying.”



Statutory Legislative Review:  June 2020

From Bill C-14
• 10(1) At the start of the fifth year after the day on which this Act 

receives royal assent, the provisions enacted by this Act are to be 
referred to the committee of the Senate, of the House of Commons 
or of both Houses of Parliament that may be designated or 
established for the purpose of reviewing the provisions.
• This review concerns both MAiD and Palliative Care


