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SUBMISSION TO MINISTERIAL EXPERT PANEL 

Introduction 

1. Dying with Dignity Western Australia (DWDWA) is pleased to make this submission to the 
Ministerial Expert Panel (MEP) on the matters upon which it is to make recommendations to 
the Minister for Health, Mr Roger Cook, and the Western Australian Government. 
 

2. DWDWA is a community group, and incorporated association, that has existed since the 
early 1980s. Currently it has in excess of 600 members. Its principal focus is and always has 
been to advocate for the introduction of a law in Western Australia that will permit, with 
appropriate safeguards, those in the last stages of life to have a choice to end their suffering 
at the time they consider appropriate. 
 

3. DWDWA made a written submission (and gave evidence through its then President Mr 
Murray Hindle and its then Vice-President Mr Stephen Walker) to the cross-party joint 
parliamentary committee (JSC) that produced in August 2018 its report entitled My Life, My 
Choice.  
 

4. The overarching point that we wish to make at the outset is that DWDWA is highly 
supportive of the recommendations and content of that report, which it is noted was 
supported by seven of the eight members of the JSC. We recognise, of course, that the task 
of the MEP is not to review the relevant recommendations, but rather to consider and 
report on a number of issues, which may be characterised as going to the detail and 
mechanics of the Bill which will then be drafted and presented to the state Parliament. In 
essence, the MEP is to tease out some important questions relating largely to criteria for 
qualification for assistance in dying, and to the appropriate processes to be adopted. 
 

5. Another general point we wish to make is that the MEP and the drafters of the Bill should 
strive for simplicity over complexity, and to keep to a bare minimum the extent to which the 
Parliament prescribes and proscribes finer details and mechanisms. The law should seek to 
enunciate guiding principles, and to state criteria as simply as possible. The operation of the 
scheme should in most respects be left to the informed choices of the person whose life and 
death are in issue, and to the judgments of medical professionals, particularly doctors, who 
treat and assist them. 
 

6. We endorse the view of the JSC that the Victorian law is far too elaborate, and errs by 
permitting and even requiring state interference in intensely personal decision-making. The 
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most striking example may be the requirement for a state authority to “approve” a qualified 
person’s choice to equip himself or herself with the chance to end their life at a time of their 
choosing. How a government official could try to second guess a considered decision of that 
kind, not being privy to the private discussions with doctors and family that would have 
occurred, and probably having no particularly relevant qualifications, is extremely difficult to 
understand. 
 

7. There appears to be an emerging view in Hawai’i that the recently introduced (January 2019) 
law in that state also is overly cumbersome, to the point that its workability is in question. 
An article in “Big Island Now”, dated 7 April 2019, is headed “Obstacles Surface Due to 
Hawai’i’s Aid-in-Dying ‘Safeguards’”. The Hawai’i law is known as the “Our Care, Our Choice 
Act”. The article reports that “some terminally ill patients have pushed to change some of 
the bureaucratic hurdles that the law presents”.  
 

8. One aspect mentioned is that Hawai’i has the longest waiting period of any of the US states 
that permit VAD (or MAiD). The Executive Director of one hospice observed that many 
terminally ill patients may die while waiting. Another issue mentioned is that of finding a 
suitable place to self-administer the prescribed drug (apparently because of the proportion 
of qualifying people who will be in hospital care). Yet another looming difficulty is the 
increasing cost, and availability, of appropriate drugs. 
 

9. Finally, and more fundamentally, the criteria (including that the person have less than six 
months to live, and be able to administer the medication on their own) mean that “a lot of 
terminal illnesses are automatically disqualified”. 
 

10. These observations underline the central importance of fashioning a law that is robust and 
will reasonably achieve its objectives – while at the same time adopting clear and reasonable 
criteria that are workable and provide suitable safeguards. The trick, of course, is not to so 
encumber the rights of the suffering and dying person as to make those rights potentially 
illusory. The risk is that the law becomes so unduly concerned with elaborate “safeguards” 
that it will be problematic in practice, in that it will stultify or even unjustifiably discriminate 
against some of those for whom it is designed. Many of our members hold this fear. 
 

11. We focus our comments on the Discussion Paper promulgated by the MEP, and we wish to 
acknowledge its quality. It concisely and fairly states the key issues being considered – not 
an easy task in this difficult area of discourse. 

Guiding principles 

12. We welcome the proposed use of comprehensive guiding principles, which will inform the 
legislation and assist in its interpretation and application. The particular principles proposed 
are all appropriate and helpful. We do suggest, however, that “including comfort and 
palliative care” be amended to “including comfort, palliative care and voluntary assisted 
dying”. 
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13. There are a number of guiding principles that reinforce the need for the legislation to be 
“person-centric”. The most explicit of these is that “a person’s autonomy must be 
respected”. This however does not go far enough, since many opponents of VAD would say 
that a person’s autonomy is already respected within the existing system, by allowing people 
to refuse treatment, water and sustenance, and to make decisions about healthcare in 
advance health directives. We believe there should be an explicit guiding principle that the 
legislation is fundamentally about the person’s right to choose to end his or her suffering at 
the end of life, provided that the eligibility criteria and safeguards are satisfied. 
 

14. Further, we invite the MEP to consider adding a principle to the effect that “The diverse 
circumstances and living conditions of people in Western Australia give rise to unique needs, 
which include culturally and spiritually appropriate end of life care issues for indigenous 
Western Australians”. 

The person 

15. DWDWA supports the requirement that to be eligible a person must be aged 18 years or 
over. While a reasonable argument may be put that mature minors might also be 
considered, the better approach in preparing a Bill to attract wide support is to adopt the 
widely-used benchmark for adulthood. 
 

16. As far as residence is concerned, we recommend that ordinary residence should be the 
criterion and that no specified period of “continuously living in Western Australia” be 
required. As in other respects, a bureaucratic approach is to be avoided, with ordinary 
residence being determined to the satisfaction of the assessing doctors, and no official 
documentation being required except in the case of doubt. There is no need for concern that 
in our federal but united polity this state would be inundated by a wave of ‘outsiders’ from 
other states or overseas wishing to avail themselves of the law.  

The decision 

17. The summary discussion set out at p 21 of the Discussion Paper is excellent.  
 

18. We believe that achieving and maintaining high quality education, training and support for 
health practitioners on patient decision-making are important, but we oppose these matters 
being codified in law. Education, training and support should be the responsibility of the 
oversight body to be established pursuant to the JSC recommendations, and there should be 
a strong medical presence on that body. To make this compulsory puts one more obstacle in 
the path of making VAD available to everyone who needs it in WA. We endorse the more 
detailed comments in the submission of Doctors for Assisted Dying Choice in relation to this 
issue. 
 

19. For further discussion about the requirement that the decision be “current” please see 
paragraphs 30 and 31 below.  
 

20. We emphatically agree that a person should not be required to undergo consultant or 
specialist assessment, except when either one of the assessing doctors is unable to 
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determine either capacity or the absence of coercion. This is another facet of the structure 
of the Bill that is best left to the judgment of skilled medical practitioners; and the level of 
prescription by legislation should be that which is minimally necessary. 
 

21. For those reasons, we doubt whether the Bill should even specify that reference should be 
to a consultant psychiatrist or geriatrician as appropriate. Can the discretion of the doctor 
managing the process not be left unconstrained, particularly bearing in mind that cases will 
vary infinitely, and resources in remote areas and regions are quite limited? 
 

22. Thus, our answers to the two questions posed are: 
• The safeguard should be that two independent medical practitioners, guided 

generally by their training and experience, and using methodologies that they will 
choose (including by reference to protocols established by relevant medical colleges 
or other bodies) will need to be satisfied that a request is voluntary; and 
 

• The assessing medical practitioners should be able, but not obligated, to refer to 
other health practitioners with relevant competency to assess voluntariness – and it 
is not necessary or appropriate to specify criteria by which such a judgment may be 
made, nor to define the categories or qualifications of the other health practitioners. 

An informed decision 

23. We are in complete agreement with the JSC view that it is necessary to avoid any prohibition 
against, or to place any limits on, the ability of health professionals to have, including to 
initiate, discussions with patients about end of life choices. 
 

24. The contrary approach, adopted in Victoria but nowhere else, represents a startling and, 
frankly, absurd attempt to interfere in relationships between patients and medical 
professionals. Such a “Big Brother” approach is manifestly unreasonable. Its adoption will 
strongly tend to stultify the operation of a VAD law. Medical professionals, particularly 
doctors, need to have their judgments respected: that, in the end, goes to why they are 
viewed as “professional”. 
 

25. In response to the second and third dot-point questions on p 23, we submit that the Bill is 
not the vehicle to address them, but that the State government should prepare budgetary 
and other means to optimise the availability of interpreters (including in indigenous 
languages), which might in part be arranged by way of tele-health consultations. Obviously, 
pamphlets and website information should be available in a reasonable number of 
languages.  
 

26. On the interesting question of “navigators” we have an open mind. Again, this should be a 
resource and practical issue to be addressed by government, and should not be prescribed 
in the Bill. From a practical point of view, it might be wise for government to evaluate the 
experience in Canada1. The qualifications of such persons may need some consideration. 

                                                             
1 And in Victoria, which has created a small government group of navigators (currently two), rather than the 
rather different schemes operating in parts of Canada. 
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Overall, this kind of issue should not delay or impede the preparation and consideration of 
the Bill. 

Decision-making capacity 

27. We have no doubt that doctors, including general practitioners, are well able to determine 
capacity for the purposes of making decisions relating to VAD.  
 

28. In our view training should be made readily available by appropriate medical authorities for 
doctors who wish to participate in VAD and should include online training that can be 
accessed remotely. However, DWDWA does not support a provision in the legislation that 
completion of such training be a prerequisite to participating in VAD. Nor do we endorse the 
requirement in the Victorian VAD act that one of the assessing doctors have at least five 
years post-qualification experience. Once again it should be left to the professionalism of the 
doctor concerned to seek a second opinion if in doubt. It may not be necessary for the Bill to 
say anything about this, it being a course open to any doctor in the usual way. 
 

29. As with voluntariness, and as stated in para 22 bullet point 2, an assessing doctor should be 
able to refer to other health practitioners with particular skills in matters of capacity 
assessment, but there should be no such obligation imposed, nor is it necessary to prescribe 
factors to be considered by that assessing doctor. 
 

30. DWDWA believes that particular consideration should be given to people who lose capacity 
after the process of assessment has commenced. This topic gives rise to some of the more 
nuanced and potentially anguished questions that occur under a VAD scheme. It is inhumane 
for a person to have to refuse pain relief – as he or she may lawfully do – in order to retain 
the necessary capacity to qualify for VAD. Provision should be made for this, by permitting, 
as required in Canada and by section 38(2) of the Victorian VAD Act, the two assessing 
doctors to reduce the usual waiting period and to telescope the timeframe if they are both 
of the opinion that either death or loss of capacity is imminent. 
 

31. The case also needs to be considered where mental capacity is lost after a person has 
qualified for VAD and the lethal drug has been prescribed and dispensed. This may occur as 
a result of the progression of the condition or as a result of drugs administered to relieve 
suffering. In such a case an AHD executed by the person while of full mental capacity and 
setting out their clear choice for VAD in specified circumstances, should constitute the 
person’s current request to die, in any circumstance in which a current or enduring request 
is necessary. It would be anomalous if a person might specify in an AHD a refusal of 
treatment, sustenance and water, all of which will lead inevitably but very slowly to death, 
but would be unable to request a peaceful end through VAD.  

Reflecting on the decision 

32. The total waiting or reflection period should be somewhere towards or even below the 
lower end of the spectrum referred to at p 26 of the Discussion Paper (9 to 17 days). 
Probably 7 - 10 days between the first, oral, request and the provision of medication would 
be about right.  
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33. The precise length of the reflection period provided by the overall process is not critical, as 

the persistence in the expression of the wish for assistance in dying, which the process 
requires, is an adequate safeguard in this respect. It is also to be remembered, of course, 
that we are speaking of a person suffering from a terminal or other qualifying condition, 
whose plight is advanced and progressive, and who is suffering grievously. The wish may also 
be withdrawn at any time. 
 

34. The critical requirement is that of flexibility to allow for the process to be accelerated when 
necessary. If both doctors taking part in the process agree that death (or loss of capacity) is 
imminent (in the context of the usual timeframe specified by the Bill) then they should be 
able to abbreviate the process by reducing the timeframe for any step, according to their 
clinical judgment. 
 

35. We endorse the recommendations in the submission by Doctors for Assisted Dying Choice 
for further flexibility: 

• by allowing (at the initial assessing doctor’s discretion) the VAD process to start 
when a request to access VAD is documented in the patient’s clinical record by an 
authorised health care worker told of the request personally by the patient; and  

• in the timelines and reflection period where there is an unexpected deterioration in 
the patient's condition.   

Eligible conditions  

36. In its report, My Life, My Choice the JSC states that:  
(a) “the legislation is intended to provide assisted dying for those for whom death is a 

reasonably foreseeable outcome as a result of an eligible condition”2; and  
(b) that “a predicted timeframe until death as an eligibility criteria [sic] can result in some 

individuals being unfairly excluded, and may not be clinically justified”.3  
 

37. The principles in para 36 are encapsulated in the definition of “eligible condition” on page 
226 of the report:  
“An eligible condition is an advanced and progressive:  

(a) terminal illness or disease;  
(b) chronic illness or disease; or  
(c) neurodegenerative illness or disease,    

where death is a reasonably foreseeable outcome of the condition”. 
 

38. DWDWA agrees. To include a “time until expected death” criterion on the basis that it is 
supposedly a ‘safeguard’, would result in the baby being thrown out with the bathwater. It 
should be noted that (despite its use in legislation in the USA) this criterion is not derived 
from any medical principle, analysis or research data. For a terminally ill patient to qualify 
for a Medicare hospice benefit, the attending doctor and the medical director of the hospice 
must certify that the patient probably has less than six months to live, according to their 

                                                             
2 My Life, My Choice page 225 
3 My Life, My Choice, Chair’s foreword. 
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best clinical judgment. 4 This criterion appears to be an administrative measure to control 
the financial exposure of the US Government’s Medicare program (although the patient’s 
health benefit does not cease if they live for longer than 6 months). The time period is 
therefore more a financial measure than a safeguard.5  
 

39. More importantly, there can be no doubt that such a limitation would exclude from the 
scope of the Bill many people in the late stages of dying from a condition that causes 
prolonged and extreme suffering. Clearly, in many instances there will be difficulty in 
doctors being able to positively state that death as a result of a particular condition is likely 
within say six or twelve months.  

 
40. We emphatically support, also, the JSC’s inclusion of neurodegenerative conditions as a 

distinct category when these are, as stipulated, “advanced and progressive and … where 
death is a reasonably foreseeable outcome of the condition”. For people suffering from 
these conditions an arbitrary “expected timeframe until death” would have the inevitable 
consequence that many of those who suffer the most would be made to suffer the longest. 
This would be both inhumane and inequitable.  
 

41. We add that we also support the position of Doctors for Assisted Dying Choice that the word 
“chronic” is not out of place or inappropriate. For the reasons that they give, there will be 
cases that do fall into this category, and which, as the condition will necessarily be advanced 
and progressive, with death being a reasonably foreseeable outcome, will appropriately 
warrant the option of assistance in dying.6 
 

42. With specific reference to the questions on page 30 of the Discussion Paper, DWDWA’s view 
is that a timeframe is neither desirable nor necessary, and that it would inappropriately 
hinder access to VAD from the perspectives of both the person and the medical practitioner.  
 

43.  We note that in the context in which the phrase “reasonably foreseeable” is used in the 
JSC’s report, it denotes only causation, and not a temporal connection (unlike in the context 
of the Canadian MAiD model). 

Suffering 

44. DWDWA agrees with the JSC’s formulation that “The person’s suffering must not be 
temporary nor able to be treated or remedied in a manner acceptable to the person”.  
 

                                                             
4 <https://www.aarp.org/health/medicare-insurance/info-02-2010/ask_ms_medicare_question_78.html 
5 It’s worth noting that nevertheless, the benefit continues even if the patient lives longer than six months (so 
long as their doctor and a hospice doctor continue to certify that they are terminally ill).  So prognostic error 
tends to operate in the patient’s favour, contrary to the situation in VAD legislation, where prognostic error 
operates against the patient’s interest (by withholding access to VAD that should have been given).  This 
demonstrates the perversity of the adaptation of the six months rule for VAD purposes.  

6 As noted in the Discussion Paper at p 36, the use of this phrase indicates that the illness or disease is very 
serious and on a deteriorating trajectory. 
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45. DWDWA does not agree that the suffering needs to be related only to the eligible condition, 
but supports a requirement that it contribute to the person’s overall suffering. Bearing in 
mind that the relevant judgment is the subjective judgment of the person, it would be 
unreasonable and in fact impossible to require the person to somehow prove that the 
suffering flows only from a particular condition, and equally impossible for an assessing 
doctor to do so. 
 

46. DWDWA does not support a formulation that the suffering must be “grievous and 
irremediable”, because of some possible ambiguity as to the intended meaning of the latter 
word. We suggest the wording be amended to “grievous and unable to be remedied in a 
manner acceptable to the person”. The terms of the JSC’s definition of “suffering” make it 
clear that both any remedy and any alleviation of suffering must be acceptable to the 
person. 
 

47. DWDWA agrees that the suffering must be subjectively assessed. 

The process, including access 

48. In line with our earlier comments, we agree that the guiding principles should form the basis 
of how the Bill is interpreted.   
 

49. Otherwise, however, we consider that the Bill should not include overly prescriptive 
provisions that would render the law bureaucratic, process-driven and possibly unworkable. 
The result would be an unwieldy statute whose availability to those who need its assistance 
in a timely way would be frustrated. Already there are reasons to suggest that the Victorian 
law and some overseas laws have this vice. 

Assessment 

50. We commend the summary and approach that appear at pp 32 and 33 of the Discussion Paper. 

51. DWDWA believes that any conscientiously-objecting doctor should not be required to 
recommend a participating doctor, but should be obligated to provide the patient with 
information that directs him or her to a government operated or approved information source 
that identifies doctors who will assist. In practical terms, the doctor must hand over a 
pamphlet or inform the patient of a telephone number or website address that has been 
designated by regulation. He or she must also hand over all of the patient’s relevant records. 

52. A conscientiously-objecting service provider on the other hand should be obliged to facilitate 
the transfer of a patient requesting VAD to another non-objecting facility, or elsewhere, at the 
patient’s request. It should cooperate in all respects with the transfer and should not hinder 
or frustrate in any way the patient’s decisions to investigate VAD as an end of life option or to 
access it if the criteria are satisfied. 

53.  DWDWA recommends that the first request be verbal and the second be written. The initial 
request initiates a conversation between doctor and patient about voluntary assisted dying; 
the second (written) request formalises the patient’s decision after due consideration to 
proceed with the process.  
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54. We support the view of Doctors for Assisted Dying Choice that, at the discretion of the first 
assessing doctor, a verbal request made to a health practitioner with the authority to make 
notes in the patient’s record may be treated as the initial request for the purposes of 
commencing the VAD process.  
 

55. We do not support the proposition that either of the assessing medical practitioners must 
have practised for at least five years following fellowship completion or GP registration (see 
para 28). Our view fits with our earlier statement that it should be left to the professionalism 
of the doctor concerned to seek a second opinion if in doubt. If imposed, this requirement 
would further disadvantage people in remote areas wishing to access VAD where doctors 
with 5 years’ experience may not be readily accessible. 

56. DWDWA reiterates its support for the position of Doctors for Assisted Dying Choice in relation 
to training – see para 18 above. 

57. Comprehensive training should be encouraged, and be easily accessible, but not compulsory, 
particularly bearing in mind that at times assistance may be sought as a matter of urgency. 
This is particularly relevant in remote areas. As articulated in para 18, education, training and 
support should be the responsibility of the oversight body to be established pursuant to the 
JSC recommendations, and there should be a strong medical presence on that body. 

Approval 

58. It is our strong view that there should not be a separate approval and permit process for 
VAD, over and above any that may relate to the prescription of the medication. As 
mentioned earlier, we in fact think that the Victorian contrary position, involving the need 
for a bureaucrat to provide a super-added approval, is indefensible. 

Medication 

59. DWDWA supports a dying person having a choice between VAD by self-administration of a 
lethal drug, or doctor administration. In some cases, this distinction may in any event be 
blurred: if the prescribed drug required administration by injection or infusion, the patient 
might operate the injecting mechanism if he or she is capable of doing so, and a doctor 
would do so otherwise. 
 

60. If, however, the MEP follows the recommendations of the JSC, that the general requirement 
be that the person self-administer the medication, with a doctor being permitted to assist 
only when the person becomes physically incapable of self-administration, we recommend 
that the MEP amend “physically” to “for any reason”. We say this because some people may 
have a quite personal reason for wanting assistance from a doctor in the administration of 
the medication. 
 

61.  In addition, a person should be able to switch from self-administration to doctor 
administration without any further process or procedure being required. 
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62. A practical and sensible approach to the safe return of unused medication would be for a  
contact person appointed by the dying person to be responsible, and for the regulations to 
the Bill to impose an obligation on that person in appropriate terms.7  

Death certification 

63. We have found persuasive the submissions on this topic prepared by Doctors for Assisted 
Dying Choice, and we endorse them. We do need to ensure that the wording on the death 
certificate does not trigger the “suicide exemption” clauses in some insurance policies. This 
was an issue raised at a VAD forum hosted by Sabine Winton MP. 

Oversight  

64. As a general principle DWDWA supports a Bill that is clear and concise and that does not 
intrude on the jurisdiction of other well-established professional bodies. Where possible 
process and issues subject to change (such as the question of the most efficacious drugs to 
be used) should be contained in the regulations to the Bill.  
 

65. We agree with all of the comments in the Discussion Paper at p. 39. 
 

66. The State Administrative Tribunal will be the appropriate body to review relevant decisions. 
We make the point that the category of such decisions should be no wider than is provided 
by the Victorian Act. We would be strongly opposed to a review net cast more widely, as of 
course the Bill has at its heart the need for dignity and autonomy on the part of the person 
affected. Specifically, it should not be extended to enable third-party review of decisions, 
and the definition in the Victorian Act of those who may apply to VCAT may need some 
tightening for Western Australia. 

 
67. Otherwise, we agree that an oversight body should be established, to carry out the other 

functions mentioned.  
 

68. Membership qualifications probably need not be spelt out, except to say that DWDWA 
supports there being strong medical representation on the oversight body. 
 

69. Similarly, the type of data to be collected and reported on need not be specified in the Bill. A 
general regulation-making power within the Bill would permit any necessary guidance on 
these matters to be given the force of law, especially as experience over time will show to be 
necessary. 
 

70. Complaints should be dealt with via existing mechanisms and pathways. No separate 
bureaucratic structure would be sensible. 

 

 

                                                             
7 The Victorian Act (ss 39, 55 and 89) makes provision for this, but we consider it preferable to use the 
regulations. 
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Further and concluding comments 

71. At the Maylands consultation attended by a number of DWDWA committee members a 
question was asked about whether there should be a date specified by which the lethal 
medication would need to be used. If the efficacy of the drug would be affected by the passage 
of time, then there should be a procedure for replacement that is simple and straightforward 
and can be repeated as required until the person dies from administration of the drug or 
otherwise. Many people will find comfort in just having the drug available to end their 
suffering when the time is right for them, but never actually take it. To mandate a date by 
which the drug should be used would be inimical to the purpose of the legislation. 

72. As set out in paragraph 13 above, and implicit in the name of the JSC report, My Life, My 
Choice, personal choice should be fundamental and inform every aspect of the legislation. 
DWDWA agrees with Archbishop Desmond Tutu, that “dying people should have the right to 
choose how and when they leave Mother Earth”. 8 
 

73. DWDWA would of course welcome the opportunity of meeting with members of the panel if 
anything in this submission needs clarification or elaboration. Once again we thank the MEP 
for its important work. 

 

Dying with Dignity WA 
11 May 2019 

                                                             
8 https://www.theguardian.com/society/2016/oct/07/desmond-tutu-assisted-dying-world-leaders-should-
take-action 


