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Dear Environmental Assessment Team, 

 

Submission to in relation to the Draft Guidance Note entitled “Referring a significant variation to the NT 

EPA” 

  

Thank you for the opportunity to provide a submission in relation to the Draft Guidance Note entitled 

“Referring a significant variation to the NTEPA”.  

The Environment Centre NT (ECNT) is the peak community sector environment organisation in the 

Northern Territory of Australia, raising awareness amongst community, government, business and industry 

about environmental issues and assisting people to reduce their environmental impact and supporting 

community members to participate in decision-making processes and action.   

 

1. General concerns regarding the Draft Guidance Note and processes regarding significant variations 

ECNT holds a number of serious concerns regarding the significant variation processes as set out in the 

Environment Protection Act and Environment Protection Regulations.  In particular, ECNT is concerned that 

these overly complicated processes may be manipulated by proponents to avoid and/or defer anticipated 

adverse findings during an ongoing the environmental impact assessment process. In fact, this appears to 

be precisely the intent behind the design of some of these provisions. Such outcomes would reduce 

certainty and public confidence in environmental impact assessment processes, as well as increasing the 

likelihood of adverse environmental outcomes. 

This is precisely the situation that occurred with the assessment of McArthur River Mine’s open cut 

proposal between 2003 and 2006.  Despite a recommendation of “unacceptable environmental impact” 

being made by then Environment Minister Marion Scrymgour, the mine lodged a variation under clause 

14A of the Environmental Assessment Procedures which in ECNT’s view was not materially different from 

the original proposal. This altered proposal was then subject to a far less rigorous level of environmental 

assessment (with diminished public participation in that second assessment) leading to approval by the 

then Mines Minister.  Today, the mine, the NTEPA and the DPIR are struggling to contain the extensive acid 

mine drainage which was identified as a key problem in the original assessment, and which will seep for 

millennia into regional surface water and groundwater.  On ECNT’s interpretation, this exact outcome 

would be facilitated, rather than prevented, by the new legislation and regulations.  This is a significant 

concern. 

It is thus critical that the Guidance Note (and NTEPA practice) carefully and clearly define how these 

provisions will be utilised.  It should enhance the public, proponent’s and NTEPA’s understanding of the 

complex provisions regarding significant variations. As currently drafted, however, the Guidance Note does 
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not achieve this objective.  It adds confusion, rather than clarity, to these procedures.  Key concepts and 

terms are undefined, and may be too subjectively interpreted. ECNT notes a number of problems with the 

current draft, listed below. 

 

2. Definitions of “Significant variation” and “significant impact” 

ECNT notes that the Guidance Note appears to depart from the definition of “significant variation” in the 

legislation.  In particular, the Guidance Note states (p 2) that a significant variation is a variation that “is 

considered to be beyond the threshold that could reasonably be considered to be substantially the same as 

the original proposal, with respect to potential significant environmental impacts”.   The Guidance Note 

then provides some examples of “significant” and “non-significant” variations to guide proponents in 

deciding whether to refer variations. 

This approach appears to depart from the definition of significant variation in section 12, and may lead to 

unlawful government decision-making if followed. Section 12(b) in particular quite simply states that a 

significant variation is a variation of a proposed action that “has the potential to have a significant impact 

on the environment”.  There is no further threshold to be considered – if a modification has been made to 

a proposed action which has a significant impact on the environment, then it must be referred by a 

proponent under section 51 of the legislation.  It is the NTEPA which then considers how the significant 

variation should be assessed.  The Guidance Note should be amended to note the mandatory character of 

this requirement. 

However, ECNT emphases that a working interpretation/definition of “significant impact” is needed in the 

Guidance Note to guide both proponents and the community. ECNT holds serious concerns that there is no 

adequate definition of “significant impact” in the Draft Guidance Note, nor in the draft guides thus far 

produced by the NTEPA.  This is a threshold concept for referral of significant referrals, and for the NTEPA’s 

consideration of how to assess a significant variation proposal.  As pointed out above, a significant 

variation is defined by reference to whether it will have the potential for a significant impact on the 

environment.  The Guidance Note should be amended to clearly set out an interpretation of the definition 

for “significant impact” that will be adopted by the NTEPA for the benefit of proponents and the 

community.   

 

3. Public consultation 

It is extremely unclear from the Guidance Note how the public consultation timeframes listed on page 4 

relate to significant variations, or what the public consultation timeframes are regarding significant 

variations more generally.  The public exhibition consultation periods listed appear to relate to 

environmental impact assessments more broadly, rather than significant variations.  They do not appear to 

reflect the public consultation timeframes in the legislation or regulations.  For example, Regulation 169(2) 

states that the public has 15 business days after acceptance of a significant variation referred during an 

assessment process to make a submission, however, this time frame is not referred to on page 4 at all.  

There are other timeframes for public consultation that are not adequately explained in the Guidance 

Note. Given the potential for abuse of the significant variation processes by proponents, it is imperative 

that public consultation timeframes be accurate and clearly stated in this Guidance Note, as they relate to 

each category of significant variation (defined by reference to when these are referred to the NTEPA). 
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4. Consideration by NTEPA of significant variations 

ECNT notes that there is scant detail or guidance in the Guidance Note regarding how the NTEPA should 

assess significant variations once referred, or make decisions about the actions to be taken.  It is absolutely 

critical that this be amended to guide the NTEPA, and explain to the community and proponents, how 

decisions will be made. As currently put, wide discretion is given to the NTEPA to make divergent decisions 

on how significant variations will be dealt with, with serious and wide-ranging implications for the integrity 

of the environmental impact assessment process. 

The Guidance Note tends to paraphrases the Regulations by listing what the NTEPA will consider after 

receiving notice of a significant variation, but provides little guidance on how key concepts and terms are 

to be applied or interpreted, and in some cases misrepresents these concepts/terms.  Further, the 

Guidance Note lists the decisions that may be made by the NTEPA on a significant variation, but no 

guidance is given for when or in what circumstances these decisions would be appropriate, or the matters 

or circumstances to be taken into account by the NTEPA when reaching these decisions.   

For instance, in relation to significant variations that are referred while an assessment is still ongoing, the 

Guidance Note would benefit from the explanations of the following key concepts/terms in the 

Regulations: 

• An explanation of how the NTEPA will assess “whether the potential for a significant impact on the 

environment differs in a material way from the impacts already identified in the assessment 

process” (see Regulation 171(2)(a)); 

• An explanation of what factors the NTEPA will take into account in considering whether the 

significant variation will result in “a substantial change to the type or amount of any output of the 

proposed action or strategic proposal in a way that significantly changes the potential significant 

impacts from those already identified in the assessment process” (see Regulation 171(2)(b)). 

Regulation 172 then lists a number of decisions that may be made by the NTEPA on a significant variation 

received during the assessment process, including deciding that the assessment can continue, that an 

alternative method of environmental impact assessment is required for the whole proposal, or that a new 

assessment is required only for the matters in the significant variation.  However, no linkage is made 

between these decisions and the matters listed in Regulation 171, and no indication is given for the 

circumstances in which any of these options would be appropriate.  

Similar comments apply in relation to the NTEPA’s consideration of other significant variations (specifically 

those received after an assessment report has been finalised, and those received after an environmental 

approval is granted). 

The Draft Guidance must be amended to demonstrate to proponents and the community what matters the 

NTEPA will take into account when making these decisions. 

 

5. Forms for referral and factors and objectives 

ECNT considers the proposed referral form for significant variations increases the risk that inadequate 

information will be provided for the NTEPA to form a proper view of the referral.  The NTEPA needs to be 

in a position to fulfil its obligations under the legislation, and to ensure the community has adequate 

information to engage and participate meaningfully in the process. 

We note that the current format has small text boxes.  This may lead proponents to minimise the detail 

provided and cause the NTEPA to need to seek additional information.  The form itself should be minimised 
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to basic information, a list of contents, and appropriate checklists and declarations relating to false and 

misleading information, confidentiality and fit and proper person requirements. 

Attachments to this form must include: 

• Details on how the proponent has fulfilled its duties under s43 of the legislation; 

• A description of the proposal; 

• Detail of alternatives; 

• The existing environment; 

• Environmental factors – which of these are likely to be impacted and how; and 

• Potential environmental impacts. 

We also refer to the factors and objectives guidance at Appendix B.  We note there is a mechanism under 

the legislation to declare environmental objectives.  Any applicable environmental objectives must be 

considered by the NTEPA in determining a referred action (s55).  In ECNT’s view, this process would be 

preferable to the non-binding guidance document appended to the Draft Guidance.  ECNT believes that 

this document in and of itself would benefit from a comprehensive public consultation process to enhance 

its operability.  

If you have any questions in relation to ECNT’s submission, please contact Shar Molloy on 

shar.molloy@ecnt.org. 

 

Yours faithfully, 

 

 

Shar Molloy 

Director 
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